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JUDGES. 


LORD  HIGH  CHANCELLOR. 

Right  Hon.  LORD  CAIRNS,*  appointed  1874. 
Right  Hon.  LORD  SELBORNE,"    "         1880. 

LORDS  OF  APPEAL  IN  ORDINARY. 

Right  Hon.  Lokd  Blackburn,  appointed  1876. 

Right  Hon.  Lord  Gordon,* 

Right  Hon.  William  Watson,*       *'         1880. 

PRIVY  COUNCIL,  JUDICIAL  COMMITTEE. 

Right  Hon.  Sir  James  W.  Col  vile.  )  Appointed  under 
Right  Hon.  Sir  Barnes  Peacock.  f  34  <<  36  viek 
Right  Hon.  Sir  Montague  E.  Smith,  f  <*•  •\-,.««*- 
Right  Hon.  Sir  Robert  P.  Collier.  )       "^^  '^*'V- 

SUPREME  COURT  OF  JUDICATURE. 

COURT  OF  APPEAL— JKc  officio  Members. 
The  Riffht  Hon.  the  Lord  High  Chancelix)R  (President). 
Tbe  Right  Hon.  the  Lord  Chief  Justice  of  England. 
The  Right  Hon.  the  Master  of  the  Rolls. 
The  Rigiit  Hon.  the  I/ORD  Chief  Justice  of  the  Common  Pleas. 
The  Right  Hon.  the  Lord  Chief  Baron  of  the  Exchequer. 

Ordinnry  Members. 
Right  Hon.  Sir  William  Milbournb  Jambs/  appointed  1870. 

Right  Hon.  Sir  George  Melltsh,*  '*  ** 

Right  Hon.  Sir  Richard  Baooallay,  **  1875. 

Right  Hon.  Sir  George  Wm.  W.  Bramwell,'  *'  1876. 

Right  Hon.  Sir  William  Baliol  Brett,  "  ** 

Right  Hon.  Sir  Richard  Paul  AMPHiiETT,*  "  ** 

Right  Hon.  Sir  Henry  Cotton,*  "  1877. 

Right  Hon.  Sir  Alfred  Henry  Thbsiger,*^'  **  " 

Right  Hon.  Sir  George  Jessbl,"  "  1881. 

Right  Hon.  Sir  Nathaniel  Lindley,*'  **  " 

HIGH  COURT  OP  JUSTICE. 

CHANCERY   DIVISION. 

Right  Hon.  the  Lord  High  Chanceli/)r  (President). 
Riglit  Hon.  Sir  George  Jessbl,'^  Master  of  the  Rolls,  appointed  1873. 

lion.  Sir  Richard  Malins,"  Vice- Chancellor,  **  1866. 

Hon.  Sir  James  Bacon,  "  **  "  1870. 

Hon.  Sir  (-uarliss  Hai.l,  "  "  "  1873. 

Hon.  Sir  Edw.\rd  E.  Kay,»<    **  "  "  1881. 

Hon.  Sir  Edward  Fry.»*  Justice  of  the  High  Court,  •*  1877. 

Hon.  Sir  Joseph  W.  Chiti'Y,'*  Justice  of  the  High  Court.   **  1881. 

1  lUstlrc'd  with  Karl  of  Boaconnflfild'n  administration,  April,  1895:  16  L.  J.,  227. 

2  Appointed  nnder  Gtadstone'it  adniinistratloD,  April,  1880:  16  L.  J.,  227. 

3  Di.hI  Allium  21, 1879:  16  L.  J.,  116. 

4  Appointed  to  fill  vacancy  of  Lord  Gordoit,  April,  1880:  15  L.  J.,  116,  234. 

5  DU'd  June  7, 18«1:  16  Law  Jour.,  258;  71  Law  Times,  106. 
«  DIod  June  Ifl,  1877:  12  Law  Jonr.,  872. 

7  Itotlred  September  1,  18S1:   71  L.  T,  338:  16  T^  J.,  411. 

n  Kotlrvd  on  account  of  ill  health,  Octoher,  1877:  63  L.  T.,  417. 

9  Apttoinicd  June,  1877,  in  place  of  Lord  Justice  Mkllish:   12  Law  Jour.,  386. 

10  Appointed  November,  1877.  in  place  of  Lord  JuBtice  Amphlett:  12  L.  J.,  631.     Died  Oc- 

tober 20, 1880:   15  L..  J.,  507,  608,  518,  527;  69  I^  T.,  419,  433. 

11  Promoted  to  Court  of  Appeal,  September  10, 1881:  16  L.  J.,  997. 

12  Promoted  from  Court  of  Common  Pleas,  October  29, 1881:  71  L.  T.,  409.    Sworn  in  No- 

vember 1, 1881:  72  L.  T.,  12. 

13  Retired  March  19, 1881:  16  L.  J.,  137, 146. 

14  Appointed  March  80, 1881:  16  L.  J.,  147. 

16  Appointed  April  30,  under  the  net  of  April  24. 1877:  12  Law  Jonr,  261. 
16  Appointed  September  6,  1881:  71  L.  T.,  321,  328;  16  L.  J.,  397. 


iv  names  of  the  judges. 

queen's  bench  division. 

Right  Hon.  Sir  Alexander  James  Edmund  Cock  burn,  >  Bart.,  G.C.B., 

Lord  Chief  Justice  of  England,  appointed  1859. 
Right  Hon.  Sir  John  Duke  Coleridoe.*  Lord  Chief  Justice  of  England, 

appointed  Dec.  1,  1880. 

Hon.  Sir  John  Mellor,*  appointed  1861. 

Hon.  Sir  Robert  Lush,  "         1865. 

Hon.  Sir  William  Field,  '*         1875. 

Hon.  Sir  Henry  Manisty,  "         1876. 

Hon.  Sir  Charles  Synge  Christopher  Bowbn,*     "         1879. 
Hon.  Sir  Ford  North,'  "        1881. 

COMMON  PLEAS   DIVISION. 

Right  Hon.  Lord  Coleridge,'  I^rd  Chief  Justice  of  the  Common  Pleas, 

appointed  1873. 

Hon.  Sir  William  Robert  Grove,  appointed  1871. 

Hon.  George  Denman,                               "  1872. 

Hon.  Sir  N.\thaniel  Lindley,*                 "  1875. 

Hon.  Sir  Henry  Charles  Lopes,             "  1876. 

Hon.  Sir  J.  C.  Mathew,'                             "  1881. 
Hon.  Sir  Henry  Mather  Jackson,*         " 
Hon.  Sir  Lewis  Cave,*                              " 

EXCHEQUER  DIVISION. 

Right  Hon.  Sir  Fitz-Roy  Kelly,"  Lord  Chief  Baron,  appointed  1866. 

Hon.  Sir  Anthony  Cleasoy,"  appointed  1868. 

Hon.  Sir  Chari^bs  Edward  Pollock,  **         1873. 

Hon.  Sir  John  Walter  Huddleston,  "         1875. 

Hon.  Sir  Henry  Hawkins,  "         1876. 

Hon.  Sir  James  Fitz- James  Stephen,"         "         1879. 

COURT  OF  APPEAL   IN   BANKRUPTCY. 
The  Ordinary  Judges  of  the  Court  of  Appeal. 

PROBATE,  MATRIMONIAL,  DIVORCE  AND  ADMIRALTY  DIVISION. 

Right  Hon.  Sir  James  Hannen  (President),  appointed  1872. 
Right  Hon.  Sir  Robert  J.  Phillimore,  "         1876. 

CHIEF  JUDGE  IN   BANKRUPTCY. 
Hon.   Sir  James  Bacon,  Vice-Chancellor. 

JUDGE   OF  THE   COURT  OF  ARCHES. 
Lord  Penzance,  appointed  1875. 


1  Died  November  20, 1880:  16  L.  J.,  676,  689;  16  Am.  L.  Rev.,  184. 

2  Appointed  to  fill  vacancy  occasioned  by  death  of  Lord  Cockburw. 
8  ReBUned  .June  11, 1879:  14  Law  Jour.,  3«6;  67  Law  Tlmen,  127. 

4  Appointed  June  11,  1879:  14  Law  Jour.,  365;  67  Law  Times,  127. 

6  Appointed  In  place  of  Mr.  Judtlce  Lixdlbt,  promoted  to  Court  of  Appeal.     Sworn  in 
November  1, 1881:  72  L.  T.,  1, 12. 

6  Promoted  to  Court  of  Appeal,  October  29, 1881:  71  L.  T.,  409. 

7  Appointed  March  1, 1881:  16  Law  Jour.,  103. 

8  Appointed  March  1, 1881:  16  L.  J.,  108.    Died  March  12, 1881:  16  L.  J.,  118. 

9  Appointed  March  26, 1881,  to  fill  vacancy  occasioned  by  death  of  Mr.  Justice  Jacxsor: 

l6  Law  Journal.  123. 

10  Died  September  18, 1880:  16  Law  .Jour.,  469;  69  FjSW  Times,  359,  367. 

11  Jietii^nied  Januar>',  1879'   14  Law  Jour,  15;  66  Law  Timps,  191. 

12  Appointed  Januar}',  1879,  lu  place  of  Bi.ron  Uleasbt  :  14  L.  Jour.,  84;  66  Law  Times,  191. 
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[3  Queen's  Bench  Division,  1.] 

Nov.  7,  1877. 

[IN  THE  COURT  OF  APPEAL] 

*In  the  matter  of  an  Arbitration  between  the  Sand-  [1 
BACK  Charity  Trustees  and  the  North  Staffordshire 
Railway  Company. 

Inquiry  <u  to  Oompenitation  under  Landa  Clauses  Oontolidation  Ad,  1846  (8  Viet,  e,  18) 
— Taxaiiott  of  Cotts  by  Master  under  82  &  Z*6  Vici.  c.  18,  s.  1 — Jurisdiction  of  Court 
to  review  TaxeUion. 

Where  costs  of  an  inquiry  before  arbitrators  under  the  Lands  Clauses  Consolida- 
tion Act,  1845,  "are  taxed  and  settled  as  between  the  parties  by  one  of  the  taxing 
masters  of  the  superior  courts  of  law"  under  s.  1  of  82  <fc  33  Vict.  c.  18,  the  court 
has  no  jurisdiction  over  the  master's  taxation  on  a  motion  to  review. 

Owen  V.  London  and  North  Western  Ry,  Co.  (Law  Rep.,  3  Q.  B.,  54),  approved. 

28  Eng.  Rep.  1 
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••     [8  Queen's  Bench  Division,  10.] 
Nov.  29,  1877. 

10]  '.-fJSS^-THE  Bristol  and  North  Somerset  Railway 
•  •'.;•  :"'  Company. 

\   •• 

MfLrCSamuSt  Rule  for — ImpouihilUy  of  performing  Statutory  Duty —  Want  of  Funds. 

The  court  wiU  not  issue  a  writ  of  mandamus  against  a  public  body  when  it  is 
clearly  shown  that  the  performance  of  the  duty  sought  to  be  enforced  is  impossible, 
by  reason  of  want  of  fnnds  not  involving  any  default  on  the  part  of  such  body. 

An  order  was  issued  by  the  Board  of  Trade,  under  the  7th  section  of  the  Railway 
Clauses  Act,  1868  (26  A  27  Vict  c.  92),  directing  a  railway  company  to  make  a 
bridge  for  the  purpose  of  carrying  a  turnpike  road  over  their  line  instead  of  crossing 
the  same  on  the  level. 

Previously  to  the  making  of  this  order,  the  company  had  exhausted  all  their 
powers  of  raising  money  in  making  the  line,  and,  the  undertaking  proving  a  failure, 
they  had  leased  their  line  in  perpetuity  to  another  company,  and  such  lease  was  con- 
firmed by  a  special  act  of  Parliament.  The  lessees  took  all  the  profits  of  the  line, 
paying  a  portion  of  the  interest  due  to  the  company's  debenture  stockholders.  The 
company  consequently  had  no  funds  for  the  construction  of  the  bridge. 

On  an  application  for  a  mandamus  to  compel  the  company,  to  comply  with  the 
order  of  the  Board  of  Trade,  the  above  facts  being  shown,  the  court  discharged  the 
rule  for  the  mandamus. 

In  this  case  an  order  had  been  made  by  the  Board  of 
Trade  upon  the  Bristol  and  North  Somerset  Railway  Com- 
1 1]  panjr,  under  s.  7  *of  the  Railways  Clauses  Act,  1863 
(26  &  27  \  ict.  c.  92),  requiring  the  company,  within  eighteen 
months  of  the  date  of  the  order,  to  carry  a  certain  turnpike 
road  at  Radstock  over  their  railway,  by  means  of  a  bridge, 
instead  of  crossing  the  samaon  the  level,  on  the  ground  that 
the  existing  level  crossing  was  dangerous  to  the  public. 

It  appeared,  upon  affidavit,  that  the  Bristol  and  North 
Somerset  Railway  Company  had,  soon  after  obtaining  its 
original  act  in  1868,  fallen  into  difficulties.  An  Arrange- 
ment Act  had  to  be  obtained  in  1869,  under  which  its  cred- 
itors became  stockholders,  and  not  only  were  the  whole  of 
the  company's  capital  and  borrowing  powers  exhausted  in 
partly  completing  the  line,  but  the  line  could  never  have  been 
finished  if  it  had  not  been  for  the  co-operation  of  the  Earl  of 
Warwick,  a  landowner  interested  in  tne  completion  of  the 
undertaking,  who  guaranteed  and  carried  out  the  comple- 
tion of  the  line,  and  the  company  still  owed  him  upwards 
of  £90,000.  It  further  appeared  that  the  company  was  en- 
tirely without  funds,  and  that  their  line  was  worked  in  per- 
petuity by  the  Great  Western  Railway  Company,  under 
agreements  confirmed  by  the  Great  Western  Railway  Vari- 
ous Powers  Act,  1867,  and  the  Great  Western  Railway  Ad- 
ditional Powers  Act,  1871.    By  virtue  of  these  agreements 
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the  Great  Western  Railway  Company  had  the  exclusive  use 
and  management  of  the  property  of  the  Bristol  and  North 
Somerset  Railway  Company.  The  Great  Western  Railway 
Company  had  worked  the  line  from  the  date  of  its  opening 
to  the  present  time,  and  under  a  guarantee  given  by  them, 
they  paid  the  interest  on  a  portion  of  the  debenture  stock  of 
the  Bristol  and  North  Somerset  Railway  Company.  They 
had  received  certain  small  amounts  over  and  above  what 
they  had  paid  for  the  above  mentioned  purpose ;  but  under 
the  terms  of  the  said  agreements  they  claimed  to  retain  all 
such  amounts,  and  the  Bristol  and  North  Somerset  Railway 
Company  had  not,  from  the  date  of  the  opening  of  their  line, 
received  any  money  whatever  from  the  traffic  thereof. 

The  Bristol  and  North  Somerset  Railway  Company  not 
having  complied  with  the  order  of  the  Board  of  Trade,  a  rule 
nisi  had  been  obtained  for  a  mandantius  to  compel  them  to 

do  60. 

Littler^  Q.C.,  showed  cause :  He  contended,  inter  alia. 
that  the  *court  would  not  make  the  rule  absolute  for  [12 
a  mandamus,  when  it  was  practically  impossible  for  the 
railway  company  to  comply  with  the  writ  for  want  of  funds, 
such  want  oi  funds  not  being  brought  about  by  any  default 
on  the  part  of  those  managing  the  company. 

Sir  J,  HolJcer^  Q.C.,  A.G.,  and  Bowen^  supported  the 
rule :  The  absence  of  funds  is  not  an  answer  to  the  applica- 
tion for  the  writ  to  enforce  performance  of  a  statutory  duty. 
The  company  cannot,  by  using  up  their  funds  for  other  pur- 
poses, discharge  themselves  from  the  liability  to  carry  out 
a  duty  which  is  imposed  upon  them  for  the  public  safety: 
Iteg.  V.  Eastern  Counties  JRy.  Co.  (*). 

[CocKBURN,  C.J.:  The  justice  of  the  case  would  seem  to 
be  that  the  Great  Western  Railway  Company  should  per- 
form this  duty.] 

It  is  very  doubtful  whether  there  is  any  remedy  against 
them.  The  112th  and  llSCh  sections  of  the  Railways  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  throw  upon  the 
lessees  all  the  obligations  imposed  by  that  act  or  the  special 
act  upon  the  company.  This  would  nqt  render  the  lessees 
liable  to  the  obligation  imposed  by  the  Railways  Clauses 
Act  of  1863.  It  is  frequently  the  case  that  the  special  act 
imposes  on  the  lessees  all  the  liabilities  of  the  company, 
but  there  are  not  any  such  provisions  in  this  case. 

CocKBURN,  C.  J.:  It  would  be  idle  to  make  this  rule  abso- 
lute if  in  the  end  there  would  be  no  possibility  of  enforcing 
obedience  to  the  mandamus.     The  Bristol  and  North  Somer- 

(')  10  A.  <&  E.,  531. 
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set  Railway  Company  is  virtually  defunct.  It  has  no  power 
of  raising  money.  Its  share  capital  is  si)ent,  and  its  bor- 
rowing powers  are  exhausted.  It  has  parted  with  the  pos- 
session and  use  of  the  railway  in  perpetuity  to  the  Grreat 
Western  Railway  Company.  The  affair  was  bankrupt,  and 
it  was  only  by  the  Great  Western  Railway  Company^s  tak- 
ing it  in  as  part  of  their  system  that  the  line  could  continue 
to  exist.  Under  these  circumstances,  if  the  rule  were  made 
absolute,  how  could  the  mandamus  be  enforced  1  The  com- 
pany has  no  funds  or  property  except  that  airy  nothing,  the 
reversion  after  a  perpetuity.  This  court  cannot  put  people 
in  prison  for  not  complying  with  an  order  when  they  have 
131  no  means  of  doing  so.  The  *Board  of  Trade  have 
thought  that  it  was  essential  to  the  public  safety  that  this 
bridge  should  be  made.  That  was  a  question  which  it  was 
for  them  to  decide.  It  is  unfortunate  mat  the  machinery  of 
the  law  would  seem  to  fail  with  regard  to  the  carrying  out 
of  their  decision.  It  was  contended  that  the  Great  Western 
Railway  Company  cannot  be  ordered  to  make  the  bridge 
under  the  112th  &  113th  sections  of  8  &  9  Vict.  c.  20.  As 
that  company  has  taken  upon  itself  the  maintenance  and 
management  of  the  Bristol  and  North  Somerset  Company's 
line,  and  receives  all  the  benefits  arising  therefrom,  in  reason 
and  justice  they  ought  to  bear  all  the  liabilities  that  would 
otherwise  be  imposed  upon  the  Bristol  and  North  Somerset 
Company.  If  tnev  cannot  be  made  so  liable  under  the  ex- 
isting state  of  the  law,  we  can  only  regret  that  it  is  so,  but  to 
enforce  by  mandamus  an  order  which  imposes  on  a  virtually 
defunct  company  a  duty  which  it  is  impossible  for  them  to 
discharge,  would  be  contrary  to  the  elementary  principles  of 
justice.  The  rule  must  be  discharged. 
Mellob,  J.,  concurred. 

Hule  discharged. 

Solicitors  for  appellant :  Solicitors  to  tTie  Board  of  Trade. 
Solicitors  for  tne  Bristol  and  North  Somerset  Railway 
Company :  Frere^  Foster  &  Frere. 

As  to  mandamns  to  compel  a  railroad  17  id.,  10;  Peoples.  Sapervisors,  13 

to  build  a  bridge,  etc.,  see  13  Eng.  R.,  Barb.,  217. 

691  note ;  16  Eng.  R. ,  253  note  ;  21  Eng.  So  where,  on  an  appeal  from  an  order 

R.,  47  note;  23  Eng.  R.,  345  note.  denying  an  application  for  a  mandamus 

A  mandamus  will  not   be  granted  to  compel  the  common  council  of  a  citj 

where  it  would  be  f niitless  and  inef-  to  appoint  certain  officers,  it  appeared 

fectnal  to    relieve   the   relator.    Nor,  that  the  official  term,  over  which  the 

when  the  object  is  impossible  of  attain-  controversy  arose,  had  already  expired  ; 

ment,  should  the  court  compel  a  single  held  that    the  appeal  should  be  dis- 

step  towards  it:  People  d.  Tremain,  20  missed:    People  v.  Com.  Council,  82 

Barb.,  96,  17  Eow.  Pr.,  142,  reversing  N.  Y.,  676, 
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Where,  upon  an  application  for  a  tors  are  made  by  the  constitution  an 
mandamus  to  compel  the  comptroller  independent  tribunal,  over  which  the 
to  draw  his  warrant  upon  the  treasurer  courts  have  no  supervisory  control ;  and 
of  the  state  for  the  payment  of  a  claim  the  Supreme  Court  has  no  jurisdiction 
npon  the  treasury,  the  comptroller  sets  by  mandamus  to  coerce  or  direct  their 
up  the  defence  that  no  appropriation  action:  Peoples.  Board,  82 Mich.,  191. 
has  ever  been  made  by  law  for  the  pay-  Where,  by  statute,  the  comptroller  is 
ment  of  the  claim  as  required  by  sec.  8,  required  to  pay  a  specific  sum  to  a  de- 
art.  7  of  the  constitution,  this  is  a  con-  signated  person,  the  comptroller  cannot 
elusive  answer  to  the  application  :  Peo-  set  up  fraud  in  procuring  the  act,  or 
pie  V.  Burrows,  27  Barb.,  89,  approved  ;  that  the  legislature  was  imposed  upon, 
Hayne  v.  Hood,  1  South  Car.  (N.S.),  16.  as  grounds  for  withholding  his  official 

See  Raleigh,  etc.,  v.  Jenkins,  68  N.C.,  action  requisite  to  obtain  payment  from 

GOQ,  the  treasurer :  Angle  d.  Runyon,  88  N. 

A  mandamus  will  not  lie  against  the  J.  Law,  403. 

financial  officer  of  a  municipal  corpora-  Where  a  claim  has  been  properly 

lion  to  compel  the  payment  of  a  claim  audited  and  allowed  by  the  board  of 

against  the  corporation,  unless  it  clearly  supervisors,  and  it  appears  that  there 

appears  that  there  is  money  in  the  treas-  is  an  unpaid  balance  in  the  treasury 

nry  applicable  to  the  payment :  People  appropriated  for  such  expenses,  a  man- 

«.  Connolly,  2  Abb.  Pr.  (N.S.),  816.  damns  will  issue  against  the  auditor, 

So  on  an  application  for  a  mandamus  and  also  one  against  the  comptroller 

to  compel  the  attorney-general  to  give  of  the  city  of  New  York,   requiring 

a  certificate  which  would  entitle  the  them  to  audit  the  voucher  and  pay  the 

party  to  payment  from  the  treasury:  account  thereof  to  the  relator  for  ser- 

People  V,   Tremain,  29  Barb.,  96,  17  vices  rendered  by  him  for  the  county : 

How.  Pr..  142,  reversing  Id.,  10.  People  v.  Earle,    47  How.  Pr.,  468; 

A  board  of  officers  having  the  power  State  e.  Hastings,  15  Wise,  75  ;  Peo- 
of  appointment  to  an  office  cannot  re-  pie  v.  Edmunds,  19  Barb.,  468. 
dace  the  amount  fixed  by  law  as  the  Where  officers  neglect  to  levy  money 
salary  of  said  office,  or  make  a  binding  by  tax  which  they  are  required  to  raise 
contract  with  their  appointee  to  per-  for  public  creditors,  they  may  be  corn- 
form  the  duties  of  the  office  at  a  less  pelled  by  mandamus  to  do  so.  They 
sam.  may  be  compelled  to  raise  it,  leaving 

Also  held,  that  it  was  the  duty  of  the  the  judicial  determination  to  be  had 

board  to  draw  a  requisition  for   the  before  payment :  People  v.  Supervisors, 

amount,   the    performance    of   which  8  Abb.  Dec,  566,  affirming  11  Abb.  Pr.» 

could  be  compelled  by  mandamus  ;  that  114 

the  treasurer  of  the  police  department  A  railroad  company  owes  a  dn^  to 
was  not  authorized  to  act  independent  the  public  to  exercise  the  franchise 
of  the  board,  but  as  its  officer  and  under  granted  to  it,  and  cannot  abandon  a 
its  control,  and  the  requisition  must  be  portion  of  its  road  and  refuse  to  oper- 
made  by  its  order ;  and  that  it  was  no  ate  it :  People  v.  Albany,  etc.,  24 N.  T., 
excuse  for  a  refusal  to  perform  this  261,  affirming  on  this  point  19  How., 
duty  that  there  were  no  funds  in  the  528,  87  Barb.,  216;  Rex  9.  Severn,  2 
hands  of  the  comptroller  subject  to  the  Barn.  &  Aid.,  646;  Kenton  f>.  Bank, 
requisition  of  the  board,  as  the  relator  etc.,  10  Bush  (Ky.),  529  ;  Attorney- 
had  the  legal  right  to  compel  a  full  per-  General  f>.  West,  etc.,  86  Wise.,  466  ; 
formance  of  its  duty  by  the  board.  Farmers,  etc.,  v,   Henning,  17  Amer. 

It  seems  that,  in  order  to  maintain  an  Law  Reg.  (N.S.),  266. 

action  against  the  city  upon  a  claim  of  See    Montell    v.    Consolidation,    46 

this  character,  the  corporation  must  be  Md.,  16. 

first  put  in  default,  and  the  person  And  may  be  restrained  by  a  stock- 
seeking  payment  must  adopt  the  law-  holder  from  building  only  a  small  por- 
ful  remedy  to  put  the  police  board  in  tion  of  the  route  :  Cbhen  v.  Wilkinson, 
motion  as  preliminary  to  an  action:  1  Mac  N.  &  Gord.,  481. 
People*.  Board  of  Police,  75  N.  Y.,  88,  See  Grahinn  v,  Birkenhead,  etc.,  1 
reversing  12  Hun,  658,  distingu^hing  Mac  N.  &  Gord.,  146;  York,  etc.,  17. 
People  17.  Tremain,  17  How.  Pr.,  142.  Regina,    7   Eng.    Railway  and ^ Canal 

In  Michigan,  the  board  of  state  audi-  Cases,  459. 
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The  court  will  restrain  taking  up  a  writ    was    properly    denied    on    that 

track  connecting  one  railroad  with  an-  ground  ;  that  under  the  circumstances, 

other  :    Hojt  v.  Chicago,  etc.,  94  Ills.,  the  granting  or  refusal  of  the  writ  was 

601.  a  matter  of  discretion  in  the  court  be- 

Mandamus  lies  to  compel  a  railroad  low,  with  the  exercise  of  which  the 
company  to  perfonn  the  public  duties  Court  of  Appeals  could  not  interfere : 
imposed  upon  it  by  its  charter — as  to  People  t).  Campbell,  72  N.  Y.,  496. 
operate  the  road  :  Railroad  Commis-  Where  a  city  organized  and  acting 
sioners  v.  Portland,  etc.,  63  Maine,  under  our  general  law  makes  a  contract 
269  :  People  v.  Albany,  etc.,  24  N.  Y.,  for  the  improvement  of  a  street  at  the 
261,  reversing  on  this  point  19  How.,  expense  of  the  property -holders,  and 
523,  37  Barb.,  216;  note  to  Fish  v,  the  contractor  does  the  work  in  whole 
Weatherwax,  2  Johns.  Cas.  (2d  ed.),  or  in  part,  and  the  engineer  refuses  to 
217-52  et  seq.t  Id.,  217-61  ;  U.  S.  v.  make  an  estimate,  and  the  council  re- 
Union  Pacific  R.  R.  Co.,  3  Dillon,  515,  fuses  to  issue  precepts  upon  the  proper 
9  Western  Jur.,  356,  7  Chicago  Leg.  application  against  the  property-hold- 
News,  282,  U.  S.  Circuit  Court,  Iowa  ers,  a  suit  cannot  be  maintained  by  the 
Dist.,  affirmed  91  U.  S.  R.,  343  ;  State  contractor  against  the  city  for  damages. 
T.  Hartford,  etc.,  29  Conn..  538  ;  Rex  The  remedy  in  such  case  is  by  mandate 
V.  Severn,  2  Bam.  v.  Aid.,  646 ;  Farm-  to  compel  the  engineer  and  council  to 
ers,  eh;.,  v.  Henning,  17  Amer.  Law  perform  their  duties:  Greencastle  v. 
•Reg.  (N.S.),  266  ;  People  v.  R.  &  S.,  Allen,  43  Ind.,  347. 
etc.,  76  N.  Y.,  294.  Where  an  express  company  refuses 

Where  a  county  is  liable  to  repair  a  to  carry  fragile  goods,  such  as  glass, 
bridge,  the  proper  remedy  is  indict-  offered  to  it  for  transportation,  unless 
ment,  not  mandamus :  «famieson  v.  the  shipper  will  accept  a  receipt  con- 
Lanark,  38  U.  C.  Q.  B.,  647.  taining  a  contract  limiting  the  com- 

The  commissioner  of  public  works  pany's  liability  for  breakage,  etc.,  a 

of  the  city  of  New  York,  in  pursuance  mandamus  will  not  issue,  commanding 

of  a  resolution  and  ordinance  of  the  the  express  company  to  carry  the  goods 

common  council,   advertised   for  pro-  subject  to  all  the  common  law  liabilities 

posals  for  a  street  improvement.     The  of  a  common  carrier  :    People  v.  Bab- 

relator  was  the  lowest  bidder  and  his  cock,  16  Hun,  313. 

proposal  was  accepted.    In  proceedings  If  a  ministerial  officer  intentionally, 

by  mandamus  to  compel  the  commis-  in  order  to  avoid  doing  his  duty,  puts  it 

sioner  to  enter  into  a  contract,  held,  beyond  his  power  to  obey  the  law  or  a 

that  if  the  relator  established  a  clear  mandamus,  he  will   be  punished  for 

legal  right  to  the  contract,  he  had  a  contempt:  Peoples.  Salomon,  54111s., 

remedy  at  law  by  action  against  the  39,  44-8. 

city  to  recover  damages,  and  so  was  See  People  v.  R.  &  S.,  etc.,  76  N.  Y., 

not  entitled  as  of  right  to  a  mandamus  ;  294. 
that  if   the  right  was  not  clear,  the 


[8  Queen's  Bench  Division,  16.] 

May  29,  1877. 
[IN  THE  COURT  OF  APPEAL.] 

16]  *In  the  matter  of  an  Arbitration  between  The  Gov- 
ernors OF  THE  College  of  Christ,  Brecknock,  and 
Martin. 

Practice — Award,  7\me  for  netting  anide — 9  <!:  10  Wm.  8,  c.  15,  «.  2 — Judicature  Act, 

1878  (86  <b  87  Vict.  c.  66),  «.  26. 

By  9  <Jk  10  Wm.  8,  s.  2,  an  application  to  act  aside  an  award  must  he  made  before 
the  last  day  of  the  term  after  the  arbitration. 

By  86  &  37  Vict.  c.  66,  s.  26,  "terms"  are  abolished,  but  they  may  contiuue  to  be 
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referred  to  in  all  cases  in  which  they  were  used  as  a  measure  for  determining  the 
time  within  which  an  act  is  required  to  be  done. 

An  award  was  made  on  the  28th  of  March,  1877.  An  application  to  set  it  aside, 
under  9  <fc  10  Wm.  3,  c.  16,  s.  2,  was  made  in  the  Easter  sittings  on  a  day  after  the 
8th  of  May.  Easter  Term  in  1877,  under  the  former  procedure,  would  have  begun 
on  the  Iftth  of  April  and  ended  on  the  8th  of  May  : 

//e/J,  affirming  the  judgment  of  the  Queen's  Bench  Division,  that  the  application 
ought  to  have  been  made  on  a  day  before  the  8th  of  May,  for  "  terms  **  still  exist 
as  a  measure  for  determining  the  time  within  which  an  award  should  be  set  aside 
under  9  &  10  Wm.  3,  c  15,  s.  2.  . 


[3  Queen's  Bench  Division,  19.] 

Nov.  7,  1877. 

[IN  THE  COURT  OF  APPEAL.] 

*HuNT  V.  The  City  of  London  Real  Propebtt    [19 

Company. 

Practice — ApplicaHon  for  Kew  Trial — Action  commence  in  Chancery  DiviMon — Di- 
vitional  Court — Rvien  of  Court,  Order  xxxvi,  Rule  29a  {Dec.  ISl^)— Order  xxnx, 
JRtde  1  (Dee.  1876) — Order  by  Chancery  Judge  directing  trial  in  Middlesex, 

Where  an  action  attached  to  the  Chancery  Division  has  been  tried  by  a  jury  before 
a  judge  of  one  of  the  common  law  divisions,  application  for  a  new  trial  must  be  made 
to  a  divisional  court. 

Where  an  action  attached  to  the  Chancery  Division  is  to  be  tried  by  a  jury,  and, 
no  place  of  trial  being  named  in  the  statement  of  claim,  the  action  is  set  down  to  be 
tried  in  the  county  of  Middlesex,  no  special  order  of  the  judge  of  the  Chancery 
Division,  stating  the  reason  why  it  should  be  so  tried,  is  necessary. 

This  action,  which  related  to  the  title  to  a  strip  of  land, 
and  a  wall  round  it,  situate  in  the  city  of  London,  was  com- 
menced in  the  Chancery  Division,  and  was  attached  to  the 
court  of  Hall,  V.C. 

The  defendants  gave  notice  to  have  the  action  tried  before 
a  judge  and  jury,  and,  no  place  of  trial  having  been  named 
in  the  statement  of  claim,  it  was  set  down  for  trial  in  the 
general  list  of  actions  for  trial  at  the  Middlesex  sittings.  It 
came  on  for  trial  before  Cockbum,  C.  J.,  on  the  13th  of  July, 
1877.  His  Lordship  refused  to  try  it,  on  the  ground  that  no 
order  had  been  made  by  the  Vice  Chancellor  under  the  Rules 
of  Court,  Order  xxxvi,  Rule  29a  (Dec.  1876),  stating  the 
reason  why  it  was  expedient  that  it  should  not  be  tried  in 
the  Chancery  Division. 

Application  was  then  made  to  Hall,  V.C,  who,  on  the  same 
day,  made  an  order  that  the  action  should  be  tried  before  a 
jury  in  a  common  law  division  *^on  the  ground  that  it  was 
a  proper  case  for  a  jury,  and  that  his  Lordship  had  not  the 
power  to  summon  one*''  The  case  was  then  mentioned 
again  to  Cockbum,  C.  J.,  on  the  14th  of  July.  His  Lord- 
ship was  of  opinion  that  the  reason  stated  by  the  Vice-Chan- 
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cellor  in  bis  order  did  not  show  a  sufficient  gronnd  for 
sending  the  case  to  be  tried  out  of  the  Chancery  Division, 
as  he  thought  that  the  Vice-Chancellor  had  himself  power 
to  summon  a  jury.  But  out  of  respect  to  the  Vice-Chancel- 
lor, his  Lordship,  after  consulting  with  Field,  J.,  consented, 
20]  under  ^protest,  to  try  the  action.  Ultimately,  the  case 
was  tried  before  Field,  J.,  with  a  jury,  and  a  verdict  was 
found  for  the  plaintiff,  but  no  judgment  had  yet  been  de- 
livered by  the  judge. 

On  the  2d  of  August,  1877,  the  defendants  moved  before 
a  divisional  court,  consisting  of  Kelly,  C.B.,  and  Field,  J., 
lor  an  6rder  nisi  for  a  new  trial,  on  the  ground  of  misdirec- 
tion by  the  judge,  and  of  the  verdict  being  against  the 
weight  of  the  evidence.  The  court  refused  to  hear  the  ap- 
plication, on  the  ground  of  want  of  jursidiction  (*). 

The  defendants  appealed  from  this  decision,  and  the  Court 
of  Appeal  adjourned  the  hearing  of  the  appeal  till  after  the 
long  vacation. 

B,  B,  Rogers^  for  the  defendants :  The  divisional  court 
refused  the  application  of  the  defendants  on  the  ground 
that  they  had  no  jurisdiction  to  entertain  it,  and  that  the 
defendants  ought  to  apply  to  the  judge  who  ti-ied  the  action. 
But  that  decision  was  based  upon  an  erroneous  interpre- 
tation of  the  rules  of  court.  The  original  rule  in  the  Rules 
of  the  Supreme  Court,  1876,  regulating  the  practice,  was 
Order  xxxix,  Rule  1,  which  was  as  follows :  '^  A  party  desir- 
ous of  obtaining  a  new  trial  of  any  cause  triedin  the  Queen's 
Bench,  Common  Pleas,  or  Exchequer  Divisions,  on  which 
a  verdict  has  been  found  by  a  jury,  or  by  a  judge  without 
a  jury,  must  apply  for  the  same  to  a  divisional  court,"  &c. 
This  order  applied  equally  to  actions  attached  to  the  Chan- 
cery Division  as  to  those  commenced  in  the  three  common 
law  divisions;  because  all  actions  attached  to  the  Chancery 
Division  which  are  to  be  tried  by  a  jury  have  to  be  tried  in  one 
of  the  three  common  law  divisions :  Warner  v.  Murdoch  (*). 
In  cases  where  a  special  order  is  necessary  for  that  purpose 
under  Order  :?cxxvi,  Rule  29a  (Dec.  1876),  the  chancery  judge 
has  to  state  the  reason  why  it  is  desirable  that  it  should  not 
be  tried  in  the  Chancery  Division ;  but,  according  to  a  dictum 
of  Bramwell,  L.J.,  in  Warriet'  v.  M'ardocJi{^\  in  ordinary 
cases,  where  no  place  of  trial  is  named  by  the  plaintiff  in  his 
statement  of  claim,  and  the  judge  does  not  desire  the  action 
21]  to  be  tried  at  a  particular  place,  but  '*  the  action  *goes 
of  its  own  accord,  so  to  speak,  to  be  tried  at  the  Middlesex 

(')  2  Q.  B.  D.,  606.  (»)  4  Oh.  D.,  750;  21  Eng,  R.,  687. 

(=«)  4  Ch.  D,,  at  p.  756 ;  21  En^r.  K.,  692. 


VoL  IIL]  QUEEN'S  BENCH  DIVISION.  9 

Hunt  T.  City  of  Loudon  Real  Property  Co.  1877 

sittings,"  no  special  order  from  the  chancery  jadge  is  neces- 
sary.   That  was  the  case  in  the  present  instance. 

[JissEL,  M.R.:  As  jou  refer  to  what  was  said  by  Bram- 
well,  L.  J.,  as  a  mere  dictum,  I  think  it  right  now  to  say  that 
we  are  all  of  opinion,  and  now  decide,  that  in  this  case  no 
such  order  of  the  Vice-chancellor  was  necessary.] 

By  the  new  rule  of  December,  1876,  which  is  substituted 
for  Rule  1  of  Order  xxxix,  it  is  provided  that  '*  where  in  an 
action  in  the  Queen's  Bench,  Common  Pleas,  or  Exchequer 
Divisions  there  has  been  a  trial  by  jury,  any  application  for 
a  new  trial  shall  be  to  a  divisional  court.  And  where  the 
trial  has  been  by  a  judge  without  a  jury  the  application  for 
a  new  trial  shall  be  to  the  Court  of  Appeal."  In  this  rule 
the  words  *' tried  in"  are  left  out;  but  it  is  clear  that  it 
must  have  been  intended  to  be  coextensive  with  the  rule 
for  which  it  was  substituted,  and  to  include  actions  com- 
menced in  the  Chancery  Divisions.  The  object  of  the  new 
rule  was  to  make  a  ditference  between  jury  trials  and  trials 
without  a  jury,  and  not  between  actions  attached  to  the 
Chancery  Divisions  and  those  attached  to  the  other  divisions. 
If  this  construction  is  not  correct  there  is  no  provision  for 
applications  for  a  new  trial  in  the  case  of  chancery  actions. 

JE8SEL,  M.B.:  I  think  that  the  divisional  court  was  the 
proper  court  to  hear  this  application.  It  is  quite  true  there 
nas  been  a  change  in  the  language  of  the  Order  xxxix. 
Rule  1.  I  have  no  right  to  import  any  personal  knowledge  of 
my  own,  but  it  appears  obviously  on  the  face  of  the  order  that 
the  variation  was  a  mere  accidental  change  in  language  on 
the  part  of  the  draughtsman.  The  original  order  was  this : 
'*A  party  desirous  of  obtaining  a  new  trial  of  any  cause 
tried  in  the  Queen's  Bench,  Common  Pleas,  or  Exchequer 
Divisions  on  which  a  verdict  has  been  found  by  a  jury  or  hy 
a  judge  without  a  jury,  must  apply  for  the  same  to  a  divi- 
sional court."  Then  the  substance  of  the  new  order  was  to 
make  a  distinction  between  the  two  cases  of  a  trial  before  a 
jury  and  a  trial  before  a  judge  without  a  jury.  That  was 
the  extent  of  tlie  alteration,  and  it  is  carried  out  by  the 
altered  order.  Unluckily — I  use  the  word  because  it  has 
led  to  a  difference  *of  opinion  between  this  court  and  [22 
the  divisional  court — the  words  "tried  in"  were  left  out,  I 
suppose,  for  the  sake  of  supposed  conciseness,  and  it  now 
stands  **an  action  in."  Now,  what  does  "an  action  in" 
mean  ?  It  may  mean  one  of  two  things  ;  it  may  mean  "  tried 
in,"  or  it  may  mean  an  action  "attached  to"  the  division. 
In  the  original  rule  the  former  was  meant.  There  is  no  rea- 
28  Eno.  Rep.  2 
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Bon  to  be  suggested  why  the  expression  in  the  new  rule 
should  mean  anything  else  ;  and  I  ana  of  opinion  that  it  still 
means  "tried  in,"  and  consequently  this  action  being  tried 
in  the  Queen's  Bench  Division,  that  is,  before  a  judge  of 
that  division,  though  not  attached  to  the  division  by  actual 
transfer,  the  proper  court  to  go  to  was  the  divisional  court. 

There  is  only  one  other  reason  which  I  think  I  ought  to 
add,  and  that  is  the  reason  of  convenience.  It  would  be 
manifestly  most  inconvenient  to  have  different  modes  of 
obtaining  new  trials,  depending  upon  the  name  of  the  divi- 
sion to  which  the  action  happened  to  be  attached.  There 
can  be  no  grounds  that  I  know  of  for  any  such  distinction, 
and  I  do  not  think  that  a  fair  interpretation  of  the  rules 
leads  to  such  a  distinction. 

I  am,  therefore,  of  opinion  that-the  divisional  court  ought 
to  have  entertained  this  application.  With  this  intimation 
of  opinion,  the  applicants  may  apply  again  to  the  divisional 
court,  and  if  the  divisional  court  should  consider  that  they 
cannot  now  entertain  the  application  by  reason  of  the  prior 
refusal,  then  they  may  apply  to  the  appeal  court  on  the 
merits  for  an  order  nisi  for  a  new  trial. 

Bagoallay,  L.  J.:  I  am  of  the  same  opinion.  I  think  it 
not  an  immaterial  circumstance  that  unless  the  construction 
of  this  rule  is  that  which  has  been  put  upon  it  by  the  Mas- 
ter of  the  Rolls,  there  is  no  provision  in  the  rules  whatever 
for  obtaining  a  new  trial  of  an  action  from  the  Chancery 
Division  tried  by  one  of  the  judges  of  the  common  law  di- 
vision. 

Thesioeb,  L.  J.:  I  am  of  the  same  opinion.  One  can  see 
plainly  the  main  object  which  the  judges  had  in  view  in  the 
change  of  the  original  rule,  namely,  that  where  there  had 
been  a  trial  before  a  judge  without  a  jury — where  the  judge 
was  the  person  who  had  the  whole  cause  of  action  before 
23]  him — it  was  thought  inconvenient  *that  there  should  be 
an  appeal  from  him  to  the  divisional  court  and  then  a  fur- 
ther appeal  to  the  appeal  court.  On  the  other  hand  it  is 
diflScult  to  see  any  object  for  the  passing  of  a  rule,  that 
when  the  action  had  been  commenced  in  the  Queen's  Bench, 
Common  Pleas,  or  Exchequer  Division,  the  motion  for  a  new 
trial  should  be  made  in  the  divisional  court ;  but  that  where 
the  action  had  been  commenced  in  the  Chancery  Division, 
although  tried  in  the  same  manner  as  an  action  in  the  com- 
mon law  division,  the  motion  should  be  made  in  a  different 
way.  I  also  concur  with  what  Lord  Justice  Baggallay  has 
said,  that  unless  we  adopt  this  construction  of  the  present 
rules  one  cannot  find  any  provision  under  which  there  could 
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be  a  new  trial  of  an  action  commenced  in  the  Chancery  Di- 
vision. (*) 

Appeal  allowed. 

Solicitors :  Tathams  &  Pym. 

Q)  Nov.  22,  1877.      On  thifi  day  the  burn,  C.J.,  Mellor  and  Lush,  J  J.     The 
defendants  renewed  the  application  before  court  granted  an  order  nisi. 
the  divisional  court,  consisting  of  Cock- 
See  27  Eng.  R.,  8  note ;  Boston  9.  tro verted  fact  arising  in  the  case,  is  not 
Tobin,  27£ng.  R.,  110.  conclusive  upon  the  question  submitted, 
Where  issues  are  tried  before  a  jury  but  merely  advisory  in  its  character, 
in  an  equity  suit  a  motion  for  a  new  trial  and  the  chancellor  may,  when  satisfied 
on  a  case  and  exceptions,  founded  upon  that  truth  and  justice  require  it,  render 
irregularities  committed  on  the  trial  a  decree  contrary  to  the  verdict. 
by  the  jury,  must  be  made  before  the  The  verdict  of  a  jury  in  a  case  con- 
entry  of  judgment  in  the  action,  other-  testing  a  will  in  chancery,  under  the 
wise  the  findings  of  the  jury  will  be  statute,  is  to  have  the  same  force  and 
deemed  to  have  been   acquiesced  in,  effect  as  is  given  to  a  verdict  in  a  case 
and  questions  of  fact  involved  therein  at  law  under  the  like  state  of  facts  ; 
cannot  be  reviewed  on  an  appeal  from  and  when  not  manifestly  against  the 
the  judgment :  Chapin  9.  Thompson,  weight  of  evidence,  the  court  is  bound 
23  Hun,  12.  by  it  in  the  same  manner  and  to  the 
Ordinarily  the  verdict  of  a  jury,  on  a  same  extent  as  if  it  were  a  case  at  law : 
feigned  issue  with  respect  to  some  con-  Calvert «.  Carpenter,  96  Ills.,  68. 


[8  Queen's  Bench  Division,  23.] 
Nov.  22,  1877. 

Pontifex  v.  The  Midland  Eailway  Company. 

CotU— County  Courts  Act,  1867  (30  d  81  Vict,  e,  142),  «.  5— "-4c<u)«  founded  on 

Contract  or  on  Tort,* 

The  statement  of  claim  alleged  that  the  plaintiff,  as  vendor  of  goods,  delivered 
them  to  the  defendants,  a  railway  company,  as  carriers  for  reward,  the  goods  being 
consigned  to  the  intending  purchasers :  that  afterwards,  and  before  the  goods  had 
been  delivered  to  the  consignees  or  claimed  by  them  from  the  defendants,  the  plain- 
tiff discovered  that  the  consignees  were  insolvent,  and,  as  unpaid  vendor,  gave 
notice  to  the  defendants  not  to  deliver  the  goods  to  the  consignees,  but  to  hold  tliem 
to  the  plaintiff's  order,  and  before  the  goods  were  delivered  to  the  consignees  the 
plaintiff  required  the  defendants  to  re-deliver  them  to  him  :  that  the  defendants  re- 
fused to  do  so,  and  delivered  them  to  the  consignees,  who  absconded  without  paying 
for  the  goods.  The  plaintiff  claimed  their  value,  viz.,  £12  l&s.  6d.  as  damages. 
The  defendants  paid  that  sum  into  court,  and  the  plaintiff  took  it  out  in  satisfaction : 

Heldf  that  the  action  was  "  founded  on  tort,**  and  not  *'  on  contract "  within  s.  6  of 
the  County  Courts  Act,  1867  (80'<fc  31  Vict.  c.  142),  and  that  the  plaintiff  having 
recovered  a  sum  exceeding  £10  was  not  deprived  of  costs  by  that  section. 

The  statement  of  claim  contained  the  following  allega- 
tions :— 
1.  The  plainiff  is  at  merchant  carrying  on  business  in 

London. 
*2.  On  the  27th  of  October,  1875,  the  plaintiiOf  de-    [24 
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livered  to  the  defendants,  and  the  defendants  received  from 
the  plaintiff  as  the  vendor,  certain  goods,  namely,  three 
casks  of  composition  pipe,  as  carriers  thereof,  for  reward  to 
them  in  that  behalf,  consigned  by  the  plaintiff  to  Henry 
Winfield  &  Co.,  Birmingham,  the  intending  purchasers. 

3.  The  plaintiff  subseouently,  and  before  any  of  the  goods 
had  been  delivered  to  Winfield  &  Co.  pursuant  to  the  said 
consignment,  and  before  they  had  claimed  delivery  of  the 
same  from  the  defendants,  discovered  that  Winfield  &  Co. 
were  in  insolvent  circumstances,  and  thereupon,  on  the  22d 
of  November,  1876,  none  of  the  goods  having  been  then 
paid  for,  he,  as  unpaid  vendor,  gave  notice  to  the  defend- 
ants not  to  deliver  any  part  of  the  goods  to  Winfield  &  Co., 
but  to  hold  them  to  the  plaintiff's  order,  and  before  any  of 
them  were  delivered  to  Winfield  &  Co.,  the  plaintiff  re- 
quired the  defendants  to  re-deliver  the  same  to  him,  but 
they  refused  and  neglected  to  do  so,  and  contrary  to  and 
after  they  had  received  the  plaintiffs  notice  and  order, 
they,  on  the  17th  of  December,  1876,  delivered  them  to  Win- 
field &  Co. 

4.  Shortly  after  Winfield  &  Co.  had  so  got  possession 
of  the  goods,  they  closed  their  house  of  business  at  Birm- 
ingham and  absconded,  and  the  plaintiff  does  not  know 
where  they  are  now  to  be  found. 

6.  The  plaintiff  has  never  been  paid  for  any  part  of  the 
goods,  and  by  reason  of  the  defendants'  default  in  deliver- 
ing them  to  Winfield  &  Co.,  notwithstanding  the  notice  and 
order  given  to  them  by  the  plaintiff,  he  has  wholly  lost  the 
goods  and  the  price  and  value  thereof,  namely,  £12  16^.  6d. 

The  plaintiff  claimed  £12  16^.  6d.  damages. 

The  defendants  having  paid  into  court  the  amount  claimed, 
the  plaintiff  took  it  out  in  satisfaction.  The  master  having 
taxed  the  plaintiffs  costs,  the  taxation  was  set  aside  by 
Lopes,  J.,  at  chambers,  on  the  ground  that  the  plaintiff  had 
recovered  a  sum  not  exceeding  £20  in  an  action  ''founded 
on  contract,"  within  30  &  31  Vict  c.  142,  s.  6,  the  County 
Courts  Act,  1867. 

July  9.  Crump^  for  the  plaintiff,  moved  to  rescind  the 
order  of  Lopes,  J.:  The  action  is  founded  on  tort.  The 
25]  stoppage  in  *transitu  and  the  notice  to  the  defendants 
not  to  deliver  to  Winfield  &  Co.,  revested  the  property  in 
the  goods  in  the  plaintiff,  and  after  that  any  act  of  inter- 
ference with  the  plaintiffs  right  to  the  goods  is  a  conversion, 
for  which  an  action  of  trover  lay  under  the  old  system. 
The  plaintiff  had  the  right  of  immediate  possession.    The 
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])oasession  of  the  defendants  was  the  possession  of  the  plain- 
tiff. After  the  notice  had  been  given  the  contract  of  carry- 
ing was  ended,  and  the  defendants  refused  to  enter  into  any 
other  contract.  An  action  against  common  carriers,  for  not 
safely  delivering  goods  intrusted  to  them  as  common  car- 
riers, always  was  an  action  founded  on  the  breach  of  their 
common  law  duty,  independently  of  contract,  within  the 
meaning  of  the  County  Court  Acts:  TaMan  v.  Cfreat  West- 
ern By,  Co.  (').  Baylis  v.  Lintotti^)  is  not  in  point,  for 
the  action  was  for  breach  of  contract,  and  was  expressly  BO 
framed,  and  no  action  on  the  case  would  have  lain. 

W.  O.  Harriscm^  Q.C.,  for  the  defendants :  Tattan  v. 
Oreat  Western  Ry,  Co.  (*)  was  a  decision  upon  19  &  20  Vict. 
c.  108,  where  the  words  were  "where  an  action  of  contract 
is  brought."  It  was  to  remedy  the  anomalous  state  of 
things  pointed  out  in  that  case  by  Cockburn,  C.  J.,  that  in 
framing  the  statute  now  in  question,  the  County  Courts  Act, 
1867,  30  &  81  Vict.  o.  142,  s.  6,  the  larger  words  were  used — 
"  an  action  founded  on  contract " — so  as  to  include  actions 
which  arise  out  of  contract.  In  the  present  case  there  is 
an  express  contract  to  deliver  to  Winfield  &  Co.,  and,  in 
case  a  right  to  stop  in  transitu  occurs,  there  is  a  further  im- 
plied contract  to  deliver  to  any  other  person  whom  the  con- 
signor may  name.  This  is  the  real  right  claimed,  and  it  is 
based  on  contract.  No  relations  arose  between  the  plaintiff 
and  defendants  independently  of  contract.  In  Tattan  v. 
Oreai  Western  By.  Uo.  (')  the  declaration  was  framed  as  an 
action  on  the  case,  and  the  decision  went  on  that  eround. 
That  case  was  reflected  on  in  Baylis  v.  Lintott  {\  where  the 
court  preferred  to  follow  Legge  v.  Tucker  (*),  wnich  was  an 
action  against  a  livery  stable-keeper  for  negligence  in  the 
case  of  a  horse  delivered  to  him,  and  the  court  held  it  was 
an  action  of  assumpsit,  and  not  on  the  *case,  within  18  &  [26 
14  Vict.  c.  61,  s.  11,  there  being  no  duty  independently  of  the 
contract.    That  case  governs  the  present. 

Orump^  in  reply :  The  contract  of  carriage  was  made  by 
the  plaintiff  only  as  an  agent  for  the  purchaser,  and  there 
was  no  contract  between  the  plaintiff  in  his  own  right 
and  the  defendants.  "A  bailee  is  liable  in  trover  if  he 
delivers  to  the  wrong  person :"  Benjamin  on  Sales  (2d  ed.), 
p.  719. 

Cur.  adv.  vuU. 

C)  2  E.  A  B.,  844 ;  29  L.  J.  (Q.B.).  1 84.    («)  Law  Rep.,  8  C.  P.,  846 ;  6  Eng.  R.,  819. 

(»)  1  H.  4  N.,  600;  26  L.  J.  (Ex.),  71. 
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Nov.  22.  The  judgment  of  the  Court  (Cockburn,  C.J., 
and  Cleasby,  B.)  was  read  by 

Cockburn,  C.J.:  In  this  case  there  was  a  statement  of 
claim  by  which  the  plaintiff  claimed  £12  IQs.  6d,  The 
defendant  paid  that  sum  into  court,  and  the  plaintiff  took 
it  out  in  satisfaction. 

The  question  is,  whether  the  plaintiff  is  entitled  to  recover 
his  costs.  His  right  to  them  is  regulated  by  30  &  31  Vict. 
c.  142,  8.  5,  by  which  it  is  enacted  that  if  the  plaintiff  in  an 
action  in  the  superior  courts  "shall  recover  a  sum  not  ex- 
ceeding £20  if  the  action  is  founded  on  contract,  or  £10  if 
founded  on  tort,"  he  shall  not  be  entitled  to  any  costs  unless 
he  has  a  certificate  of  the  judge,  or  an  order  of  the  court. 

The  amount  recovered  m  this  case  being  £12  16^.  6d.  it 
follows  that  if  the  action  is  founded  on  tort  the  plaintiff  is 
entitled  to  costs,  if  on  contract  he  is  not  so  entitled.  For- 
merly, when  there  were  forms  of  action,  there  would  have 
been  little  difficulty  in  determining  whether  an  action  was 
founded  on  contract  or  tort,  but  now  that  the  claim  is  made 
by  a  narration  of  facts,  it  does  not  always  clearly  appear  to 
which  class,  contract  or  tort,  the  case  properly  belongs. 
Effect,  however,  must  be  given  to  the  distinction  made  oy 
the  act  of  Parliament. 

If  there  is  an  express  contract,  and  the  act  complained  of 
is  a  breach  of  it,  the  action  is  clearly  founded  on  contract ; 
if  there  is  no  contract  at  all,  but  the  act  is  an  unauthorized 
intermeddling  with  property,  it  is  clearly  founded  on  tort ; 
but  the  difficulty  arises  in  a  case  like  the  present,  where 
there  is  undoubtedly  an  unauthorized  intermeddling  with 
property,  but  the  act  is  connected  with  a  contract  origi- 
27]  nally  entered  into,  and  there  is  ground  for  ^regarding 
it  as  founded  on  that  contract,  or  some  new  contract  implied 
from  the  circumstances. 

The  facts  of  the  present  case  are  that  the  plaintiff  had 
agreed  to  sell  a  quantity  of  composition  pipe  to  H.  Winfield 
&  Co.,  and  had  delivered  them  to  the  defendants  as  carriers, 
consigned  to  the  purchasers.  This  appears  from  the  state- 
ment in  paragraph  2  to  be  the  ordinary  case  of  delivery  to 
a  carrier  for  a  purchaser,  and  when  that  is  the  case,  unless 
other  circumstances  appear,  it  is  regarded  as  a  contract 
made  on  behalf  of  the  consignee  by  the  consignor  as  his 
agent.  (See  what  is  said  by  tne  judges  in  Cork  Distilleries 
Co.  V.  Or  eat  Southern  and  Western  My.  Co.  {Ireland)  (*), 
and  by  the  Lord  Chancellor  (*).) 

It  further  appears  by  paragraph  3  that  Winfield  &  Co. 

0)  Law  Rep.,  7  H.  L.,  at  p.  277 ;  10  Eng.  R.-,  26.       («)  At  p.  278 ;  10  Eng.  R.,  26. 
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becoming  insolvent,  the  plaintiffs  stopped  the  goods  in 
transitu.  The  effect  of  this  was,  no  doubt,  to  put  an  end 
to  the  contract  of  carriage,  and  to  revest  the  property  in  the 
plaintiff.  The  plaintiff  afterwards  gave  notice  to  the  defend- 
ants to  hold  the  goods  to  his  order,  but  the  defendants  not- 
withstanding delivered  the  same  afterwards  to  Winfield 
(paragraph  3).  Under  these  circumstances,  it  may  no  doubt 
be  said  that  the  claim  of  the  plaintiff  arose  out  of  the  original 
contract  of  carriage,  and  was  in  that  way  founded  on  con- 
tract. But  it  appears  to  us  that  the  words  *' founded  on 
contract"  mean  directly  founded  on  contract,  and  not  re- 
motely, as  in  the  present  case.  In  reality  what  the  defend- 
ants did  was  to  perform  the  original  contract  of  carrying, 
which  they  had  no  right  to  do  after  the  stopping  in  transitu. 
The  contract  was  put  a  stop  to  by  an  unusual  and  unex- 
pected event,  the  stopping  in  transitu,  and  the  question 
really  becomes  whether  that  event  placed  the  plaintiff  and 
the  defendants  in  the  relation  of  parties  contracting  with 
each  other,  or  in  the  relation  which  exists  where  one  person 
is,  without  any  intention  to  be  so,  in  the  possession  of  the 
property  of  another. 

In  the  present  case  the  plaintiff  gave  notice  to  the  defend- 
ants to  hold  the  goods  to  his  order.  If  they  had  agreed  to 
do  so  there  would  have  been  a  contract ;  but  they  refuse  to  do 
so,  and  deliver  the  goods  to  the  purchaser.  It  appears  to  us 
that  the  claim  of  tne  plaintiff  is  not  founded  on  any  exist- 
ing contract  between  him  and  the  defendants,  but  on  the 
wrongful  act  of  the  defendants  in  *delivering  the  goods  [28 
as  they  did.  The  contract  of  the  defendants  was  to  carry 
and  deliver.  But  under  the  circumstances  which  arose,  the 
law  gave  the  plaintiff  the  right  to  put  an  end  to  that  con- 
tract and  to  demand  back  the  possession  of  the  goods,  and 
he  did  so.  From  that  time  the  retention  of  the  goods  and 
the  dealing  with  them  by  the  defendants  became  tortious. 

And  this  agrees  with  tne  view  which  was  always  taken  of 
such  a  case  when  the  action  of  trover  existed.  For  such  a 
misdelivery  after  notice  was  always  treated  as  a  wrongful 
conversion.  The  statute  in  using  the  words  "  founded  on 
tort "  may  be  fairly  regarded  as  having  reference  to  such 
cases  as  were  at  the  time  always  treated  as  cases  of  tort. 

Order  dbsohde. 

Solicitors  for  plaintiff :  J,  &  M.  Pontifex. 
Solicitors  for  defendants  :  Beale^  Marigold  &  Beale. 
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[S  Queen's  Bench  Division,  28.J 
Nov.  17,  1877. 

[crown  case  reserved.] 
The  Queen  v.  Rogers. 

Embeaisment —  Vetiu€, 

A  clerk  whose  dnty  It  was  to  remit  at  once  to  his  employers  in  Middlesex  all 
moneys  collected  by  him  as  their  clerk,  collected  at  York,  on  the  18th  of  April,  a 
sum  of  money  as  such  clerk,  but  never  remitted  any  portion  of  it.  On  the  19th  and 
20th  of  April  he  wrote  and  posted  ftrom  places  in  Yorkshire  to  his  employers  in 
Middlesex  letters  making  no  mention  of  tne  money  so  collected,  and  on  the  21st  of 
April  he  wrote  and  posted  at  Doncaster  in  Yorkshire  to  his  employers  in  Middlesex 
a  letter  which  was  intended  to  make  them  believe  that  he  had  not  then  in  fact  col- 
lected the  money  In  question.  These  letters  were  duly  received  by  the  employers 
In  Middlesex: 

Htidf  by  Kelly,  O.B.,  Field,  Lindley,  and  Manisty,  JJ.,  that  the  receipt  of  the 
letter  of  the  21st  of  April  in  Middlesex  was  sufficient  to  give  jurisdiction  to  try 
the  prisoner  in  Middlesex. 

Hddy  by  Huddleston,  B.,  contr&,  that  no  part  of  the  crime  was  committed  in  Mid- 
dlesex, and  that  the  prisoner  was  wrongly  indicted  in  that  county. 

Case  stated  by  the  assistant  judge  of  the  Middlesex  Ses- 
sions. 

The  prisoner  was  tried  on  an  indictment  which  charged 
him  with  having,  when  he  was  employed  in  the  capacity  of 
29]  clerk  or  *8ervant  to  Middleton,  Chapman,  and  another, 
embezzled  the  sum  of  £10  17^.  6e2.  received  by  him  on  their 
accoant. 

The  prisoner  was  employed  by  the  prosecutors,  who  carry 
on  business  under  the  style  of  Chapman,  Son  &  Co.,  at 
Charterhouse  Buildings,  Ijondon,  as  their  country  traveller. 
It  was  part  of  his  duty  to  collect  outstanding  accounts,  and 
as  to  all  moneys  he  mieht  i*eceive,  to  remit  them  at  once 
to  his  employers  in  London,  either  by  post  office  orders,  or 
bankers'  drafts. 

On  the  12th  of  April,  1877,  when  he  was  starting  on  his 
first  journey,  a  list,  of  which  the  following  is  a  copy,  was 
handed  to  him,  and  he  was  requested  to  collect  the  ac- 
counts therein  specified : — 

List  of  accounts  received  from  customers  on  account  of 
Chapman,  Son  &  Co.,  for  week  ending  April  14th,  1877, 
by  Mr.  K  G.  Rqgers. 

£    s.  d. 

(1)  James  Wood  &  Co.,  York,      .        .        2    7    6 

(2)  T.  &  H.  Chapman,  York,         .        .      11    3    6 

(3)  Thomas  Kidd,  Hull,         .        .        .        6  16    0 

(4)  T.  W.  Carr,  Scarboro\    .        .        .        13    6 
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At  the  foot  of  this  list  there  was  a  printed  note  as  fol- 
lows : — 

"All  moneys  received  as  above  must  be  remitted  to  the 
firm  at  once,  and  this  list  returned  with  the  balance  in  hand 
at  the  end  of  each  week." 

Mr.  M.  Chapman,  one  of  the  prosecutors,  drew  the  pris- 
oner's attention  to  this  note,  ana  desired  him  under  no  cir- 
cumstances to  mix  up  moneys  collected  from  customers 
with  his  expenses.  £10  was  then  paid  him  in  advance  for 
bis  travelling  expenses. 

On  Wednesday,  the  18th  of  April,  the  prisoner,  being 
then  at  York,  received  there  from  Messrs.  T.  &  H.  Chap- 
man £10  17^.  6d.  cash  in  discharge  of  the  account  No.  2  in 
the  above  list.  He  never  accounted  to  his  employers  for 
this  money,  or  informed  them  that  he  had  received  it,  and 
under  the  present  indictment  he  was  charged  with  having 
embezzled  it  It  appeared  that  on  the  same  day  that  he  was 
paid  this  account  he  received  from  the  prosecutors  a  second 
sum  of  £10  towards  his  travelling  expenses,  and  a  third  sum 
of  £10  was  remitted  to  him  for  these  purposes  on  *the  [30 
24th  of  April.  On  the  19th  and  20th  of  April  he  was  at 
Hull,  and  while  there  he  wrote  three  letters  to  them,  but  he 
remitted  no  monev,  and  in  neither  of  these  letters  is  there 
any  reference  to  the  account  which  had  been  paid  to  him  by 
Messrs.  Chapman  of  York.  On  Saturday,  the  21st  of 
April,  the  prisoner  was  at  Doncaster,  and  there  he  wrote 
again  to  the  prosecutors.  All  these  letters  were  addressed 
to  them  at  Charterhouse  Buildings,  in  the  county  of  Middle- 
sex, and  were  there  received  by  them  through  the  post 
oflSce.  In  his  letter  from  Doncaster  of  the  21st  of  April, 
after  referring  to  Kidd's  account  (No.  8  in  the  above  list), 
as  to  which  he  said  Kidd  had  promised  to  remit  the  amount, 
the  prisoner  wrote  as  follows,  *'I  have  only  two  other  ac- 
counts with  which  I  have  been  furnished  with  statements  to 
collect,  before  I  arrived  in  Scarborough,  which,  as  I  shall 
have  to  go  through  York,  will  attend  to  and  remit  you  in 
due  course." 

The  above  list  of  accounts  being  the  only  statement  that 
had  been  furnished  to  him,  and  the  account  due  from  Kidd 
having  been  specially  mentioned  in  a  former  part  of  this  let- 
ter, it  is  obvious  that  one  of  **  the  only  two  other  accounts  " 
to  which  the  prisoner  here  referred  was  T.  &  H.  Chapman's 
account  (No.  2),  which,  in  point  of  fact,  he  had  already  re- 
ceived. Other  letters  and  telegrams  passed  between  the 
prisoner  and  the  prosecutors,  to  which  it  is  unnecessary  for 

28  Eng.  Rep.  3 
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the  present  purpose  to  advert.  On  the  2d  of  May  the  pris- 
oner was  arrested  at  Newcastle.  He  was  brought  thence  to 
London,  and  committed  at  Bow  Street  for  trial  upon  the 
present  charge  at  the  Middlesex  Sessions.  When  arrested 
ne  had  only  £4  6^.  Id.  in  money  in  his  possession. 

Upon  the  above  facts  it  was  contended  on  behalf  of  the 
prisoner  that  the  indictment  failed  of  proof,  the  embezzle- 
ment, if  embezzlement  there  was,  having  been 'committed  in 
the  county  of  York,  where  the  money  was  received,  and 
appropriated  bj'  him,  and  not  in  the  county  of  Middlesex, 
it  having  been  the  prisoner's  duty  to  account  and  remit  the 
amount  ''at  once."  On  the  other  hand,  the  counsel  for  the 
Crown  contended  that  the  venue  was  well  laid  in  Middle- 
sex, inasmuch  as  the  prisoner's  letter  of  the  2l8t  of  April, 
amounted  virtually  to  a  denial  in  this  county  of  the  receipt 
of  the  money,  that  letter  having  been  addressed  by  him  to 
Charterhouse  Buildings,  London,  and  there  received  by  his 
31]  employers  ^through  the  post  office.  Having  doubts 
upon  the  question  thus  raised  I  refused  to  direct  an  acquit- 
tal, and  said  I  would  reserve  the  question  of  venue  for  the 
the  Court  of  Appeal.  I  therefore  left  the  question  of  embez- 
zlement to  the  jury,  irrespective  of  venue,  but  with  regard 
to  the  alleged  denial  in  Middlesex,  I  requested  them  to  say 
whether  in  their  opinion  the  prisoner  intended  that  the 
prosecutor  should  understand  from  the  aforesaid  state- 
ments contained  in  his  said  letter  of  the  21st  of  April,  that 
he  had  not  vet  received  the  amount  due  from  Chapmans  of 
York,  and  had  thus  in  effect  rendered  a  wilfully  false  ac- 
count. The  jury  found  the  prisoner  guilty,  and  answered 
these  questions  in  the  affirmative.  I  postponed  sentence 
pending  the  decision  of  this  case.  The  question  reserved  is, 
whether  under  the  circumstances  above  disclosed,  the  venue 
was  well  laid  in  Middlesex.  If  the  court  should  be  of 
opinion  that  it  was,  the  conviction  to  stand ;  if  of  the  con- 
trary opinion,  to  be  quashed. 

The  learned  assistant  judge  also  referred  to  the  cases  of 
Meg,  V.  Murdock  (*)  and  Reg.  v.  Davison  {*). 

No  counsel  appeared  for  the  prisoner. 

Besley^  for  the  prosecution  :  The  receipt  of  the  letter  of 
the  21st  of  April  by  the  prisoner's  masters  in  the  county  of 
Middlesex,  gave  jurisdiction  to  try  the  prisoner  in  Middle- 
sex. That  letter  has  been  found  to  amount  to  a  false 
accounting  by  the  jury,  and  it  completes  the  crime  of  em- 
bezzlement.    Embezzlement  is  a  crime  which  is  not  com- 

0)  2  Pw.  C.  C,  298;   21  L.  J.  (M.C.).  22;  6  Oox's  C.  C,  860;  16  Jur.,  19. 

(«)  7  Cox's  C.  C,  168, 


YcL  ni.]  QUEEN'S  BENCH  DIVISION.  19 

The  Queen  v.  Rogers.  1877 

plete  until  the  servant  has  failed  to  remit  and  acconnt  to 
the  master.  The  completion,  then,  of  the  crime  took  place 
in  Middlesex.  The  case  of  Beg.  v.  Leech  {')  shows  that,  in 
tlie  case  of  the  crime  of  obtaining  money  by  false  pretences, 
the  receipt  of  a  letter  containing  the  false  pretences  in  the 
county  where  the  trial  takes  place  is  enough  to  give  juris- 
diction, though  the  prisoner  wrote  and  posted  it  in  another 
county.  Jiex  v.  Hoosonf^)  is  an  authority  to  show  that  the 
prisoner  in  the  present  case  could  have  been  legally  tried 
either  in  Middlesex  or  in  Yorkshire.  In  Reg.  v.  Murdoch  (*) 
Parke,  B.,  says  that*" the  prisoner's  not  returning  [32 
and  accounting  to  his  master  in  Nottingham,"  as  it  was  in 
that  case  his  duty  to  do,  '*  was  equivalent  to  embezzlement 
in  Nottingham." 

[HuDDLESTON,  B.,  referred  to  the  judgment  of  Maule, 
J.,  in  Reg.  v.  Murdock{*).] 

Reg.  V.  Davison  {*)  was  not  a  case  of  master  and  servant, 
but  of  an  oflPence  under  the  Bankruptcy  Acts  then  in  force. 
In  that  case  there  was  no  overt  act  done  m  England ;  nothing 
took  place  in  England  except  the  failure  by  the  prisoners 
to  account,  and  tnat  is  not  an  act.  There  was  no  false  ac- 
counting, whilst  in  the  present  case  the  letters  were  sent  into 
Middlesex  by  the  prisoner,  who  thereby  completed  the 
crime.  Rex  v.  Taycor{*)  is  also  an  authority  in  favor  of 
the  prosecution  in  this  case. 

Kelly,  C.B.:  I  am  clearly  of  opinion  that  this  convic- 
tion should  be  affirmed.  The  prisoner  is  charged  with 
having,  when  employed  in  the  capacity  of  clerk  or  servant 
to  Messrs.  Chapman,  Son  &  Co.,  embezzled  the  sum  of 
£10  17*.  Qd.y  received  by  him  on  their  account.  Upon  the 
evidence,  as  set  out  in  the  case  stated  for  the  opinion  of  this 
court,  it  was  the  duty  of  the  prisoner  to  collect  outstanding 
accounts,  and  as  to  all  moneys  he  might  receive  to  remit 
them  at  once  to  his  employers  in  Middlesex,  either  by  post 
office  order  or  bankers'  drafts.  He  received  in  York,  on 
account  of  his  employers,  the  sum  of  money,  with  the  em- 
bezzlement of  which  he  was  charged,  and  it  might,  if  there 
were  no  further  evidence  in  the  case,  be  said  that  in  not 
remitting  the  money  from  that  place,  and  at  once,  he 
afforded  evidence  fit  for  the  considei-ation  of  a  jury  of  an 
embezzlement  in  the  county  of  York.    The  case,  however, 

O  7  Cox's  C.  C,  100;  25  L.  J.  (N.S.),        (')  2  Den.  C.  C,  298;  21  L.  J.  (M.C.), 
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did  not  rest  there,  and  it  does  not  appear  whether  he  re- 
ceived the  money  at  York  in  cash,  or  by  check,  or  whether 
it  was  possible  for  him  to  remit  it  from  York,  and  before 
leaving  York  or  not.  It  does,  however,  appear  that  shortly 
after  he  was  at  Hull,  and  that  from  that  place,  as  also  from 
Doncaster,  to  which  place  he  seems  to  have  gone  on  leaving 
Hull,  he  wrote  to  his  employers  in  Middlesex.  In  these 
33]  letters  *he  incloses  no  remittance;  on  the  contrary, 
he  indirectly  or  inferentially  states  by  and  through  them 
that  he  has  not  received  the  money.  In  the  letter  mainly 
relied  upon  by  counsel  the  prisoner  makes  a  statement,  from 
which  he  intends  his  employers  to  understand  that  he  had 
not,  in  fact,  received  the  amount  in  question.  This  letter, 
as  well  as  the  other  letters,  was  sent  by  post  to  Middlesex. 
It  may  be  asked,  was  the  offence  complete  by  the  mere 
writing  of  the  letter?  I  am  not  prepared  to  say  that  it 
might  not  be,  and  I  am  not  prepared  to  say  that  the  prisoner 
could  not  have  been  tried  in  Yorkshire.  I  can,  however, 
say  that  I  am  clearly  of  opinion  upon  the  authority  of  the 
cases  cited,  and  upon  that  of  Hex  v.  Burdett{^\  that  the 
offence  was  in  this  case  completed  in  Middlesex,  and  that 
the  prisoner  was  well  indicted,  and  well  tried  in  that  county. 
The  case  of  Hex  v.  Taylor  (')  and  the  case  of  Reg.  v.  Mur- 
dock  (*)  affirm  in  reality  the  same  proposition,  and  support 
the  view  which  we  take  in  this  case. 

Field,  J.:  I  am  of  the  same  opinion.  I  think  that  a 
material  part  of  the  offence  charged  in  the  indictment  was 
committed  in  Middlesex.  In  order  to  ascertain  what  offence 
the  prisoner  has  in  fact  committed,  and  where  he  has  com- 
mitted such  offence,  we  must  first  ascertain  what  it  was  his 
duty  as  a  servant  to  do,  and  when  and  where  it  is  shown 
that  he  violated  it  so  as  to  have  committed  the  crime  of  em- 
bezzlement. 

Now  it  was  not  his  duty  to  hand  over  to  his  employers 
the  specific  monejr  he  received,  but  he  was  *'at  once" 
(which  means,  witnin  a  reasonable  time)  to  remit  the  amount 
of  all  moneys  he  received,  and  to  send  with  it  a  list ;  and 
this  remitting  and  list  were  to  be  forwarded  or  handed  to 
his  employers  in  Middlesex.  In  point  of  fact,  he  received 
the  money,  of  which  he  is  charged  with  the  embezzlement, 
at  York  on  the  18th  of  April ;  he  then  went  on  to  Hull,  and 
from  thence  he  wrote  two  letters  to  his  employers  in  Mid- 
dlesex, in  neither  of  which  does  he  say  anything  about  the 
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monf»y  which  he  had  in  fact  CQllected  at  York.  Then,  on 
the  2l8t  of  April,  he  wrote  a  letter  which  the  jury  find  was 
*written  with  intent  that  the  prosecutors  should  un-  [34 
derstand  that  he  had  not  collected  the  amount  which  he  bad 
so  collected,  and  which  letter  was  intended  by  him  should 
be  received  by  his  employers,  and  was  in  fact  received  by 
them  in  Middlesex. 

Now,  it  may  be,  under  these  circumstances,  that  he  might 
have  been  well  tried  in  Yorkshire,  bjut  that  is  not  the  ques- 
tion before  us.  The  question  before  us  is,  whether  there 
was  jurisdiction  to  try  him  in  Middlesex ;  in  other  words, 
was  a  material  part  oi  the  crime  committed  in  Middlesex  ? 
Upon  this  it  is  to  be  observed,  ths^  the  law  presumes  inno- 
cence until  guilt  is  proved.  If  a  complete  embezzlement  had 
been  proved  in  Yorkshire,  no  part  or  which  was  committed 
in  Middlesex,  a  different  question  would  have  arisen,  but 
here  there  is  no  proof  or  indication  of  a  complete  embezzle- 
ment prior  to  the  letter  of  the  21st  of  April,  in  which  he 
gives  a  false  account,  showing  that  he  had  at  that  time  com- 
mitted the  embezzlement.  The  evidence  of  embezzlement  in 
Yorkshire  would  have  been  the  writing  and  posting  there 
of  the  letters,  and  the  letter  of  the  21st  of  April  (for  it  is 
not  necessary  to  consider  the  effect  of  the  others)  which 
contained  the  first  evidence  of  the  embezzlement  was  not 
only  written  and  posted  in  Yorkshire,  but  was  addressed 
to  the  prisoner's  employers  in  Middlesex,  and  there  received 
by  them,  and  opened  and  read,  which  was  intended  by  the 
prisoner. 

Now,  there  is  a  strong  authority  to  be  found,  as  to  the 
effect  to  be  given  to  the  sending  of  the  letter  to  Middlesex. 
In  the  case  of  Evans  v.  Nicholson  (*),  the  court  regarded  a 
letter  as  speaking  continuously  from  the  moment  of  its 
being  posted  until  its  receipt  by  the  addressee  for  the  pur- 
pose of  giving  jurisdiction,  and  the  reasoning  is  in  this  way  : 
A  letter  is  intended  to  act  on  the  mind  of  the  recipient,  its 
action  upon  his  mind  takes  place  when  it  is  received.  It  is 
like  the  case  of  the  firing  of  a  shot,  or  the  throwing  of  a 
spear.  If  a  shot  is  fired,  or  a  spear  thrown,  from  a  place 
outside  the  boundary  of  a  county  into  another  county  with 
intent  to  injure  a  person  in  that  county',  thd  offence  is  com- 
mitted in  the  county  within  which  the  blow  is  given.  So 
with  a  letter.  There  may  in  this  case  have  been  evidence  on 
which  a  Yorkshire  jury  might  have  convicted  the  prisoner, 
but  I  think  there  was  also  *clearly  evidence  which  [35 
justified  his  conviction  by  a  Middlesex  jury.     I  arrive  at 
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this  upon  principle,  and  I  do  not  find  that  the  authorities 
compel  me  to  come  to  any  other  conclusion. 

No  donbt  there  is  a  distinction  between  that  which  is  mere 
evidence  of  a  crime,  and  that  which  is  the  crime  or  is  part 
of  the  crime  itself.  I  quite  agree  that  it  is  not  sufficient 
that  there  should  be  nothing  more  than  evidence  of  the  crime 
in  the  county  in  order  to  give  jurisdiction.  Lord  Alvanley 
in  the  case  of  JRex  v.  Taylor i^)  says,  "In  the  present  case 
there  can  be  no  doubt.  The  prisoner  being  sent  over  Black- 
friars  Bridge  into  the  county  of  Surrey,  there  received  10^. 
for  his  master.  The  receipt  of  that  money  was  perfectly 
legal,  and  there  was  no  evidence  that  he  ever  came  to  the 
determination  of  appropriating  the  money  to  his  own  use 
until  after  he  had  returned  into  the  county  of  Middlesex. 
In  cases  of  this  sort  the  nature  of  the  thing  embezzled  ought 
not  to  be  laid  out  of  the  question.  .  .  .  With  respect  to 
money,  it  is  not  necessary  tliat  the  servant  should  deliver 
over  to  his  master  the  identical  pieces  of  money  which  he 
receives,  if  he  should  have  lawful  occasion  to  pay  them 
away.  In  such  a  case  as  this,  therefore,  even  if  there  had 
been  evidence  of  the  prisoner  having  spent  the  money  on  the 
other  side  of  Blackfriars  Bridge,  it  would  not  necessarily 
confine  the  trial  of  the  offence  to  the  county  of  Surrey.  But 
here  there  is  no  evidence  of  any  act  to  bring  the  prisoner 
within  the  statute  until  he  is  called  upon  by  his  master  to 
account.  When  called  upon  by  his  master  to  account  for 
the  money,  the  prisoner  denied  that  he  had  ever  received  it. 
This  was  the  first  act  from  which  the  jury  could  with  cer- 
tainty say  that  the  prisoner  intended  to  embezzle  the  money. 
To  apply  this  case  before  us  :  Here  a  letter  amounting  to  a 
false  accounting  is  the  first  act  from  which,  as  the  case  is 
presented  to  us,  it  is  possible  to  say  with  certainty  that  the 
prisoner  intended  to  embezzle  the  money.  That  letter  was 
a  continuing  act  until  its  receipt,  and  was  received  in  the 
county  of  Middlesex.  In  the  case  of  Reg.  v.  Murdoch  {^\ 
Maule,  J.,  though  differing  from  certain  expressions  of 
Baron  Parke,  does,  in  truth,  look  at  the  matter  in  the  same 
36]  light.  Mr.  Justice  Maule  called  *in  question  the  ac- 
curacy merely  of  the  statement  that  the  omission  to  return 
to  Nottingham  (as  it  was  the  prisoner's  duty  to  do,  and 
there  account)  was  sufficient  evidence  of  embezzlement  in 
Nottingham,  without  anything  more.  Mr.  Justice  Maule, 
as  there  appears,  thought  tljat  some  false  accounting,  or 
some  actual  refusal  to  account,  in  the  county  was  requisite, 
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and  that  is  furnished  in  the  present  case  by  the  letter.  The 
case  cited  by  the  Lord  Chief  Baron,  of  Rex  v.  Burdett  (*),  is 
also,  to  some  extent,  an  authority  in  favor  of  our  view.  '  I 
therefore  hold  that  the  offence  was  completed  when  the  pris- 
oner by  letter  made  the  false  statement  to  his  employers  as 
to  the  receipt  of  the  money,  and  that  he  was  rightly  tried  in 
Middlesex. 

HuDDLESTON,  B. :  I  have  the  misfortune  to  differ  in  this 
case  from  the  rest  of  the  court.  I  am  unable  to  persuade 
myself  that  I  am  wrong,  and  consequently  I  feel  it  to  be  my 
duty  to  give  my  opinion,  and  to  state  my  reasons  for  form- 
ing that  opinion.  It  can  hardly  be  that  my  opinion,  being 
in  opposition  to  my  learned  brethren,  is  correct ;  but  it  is 
my  opinion,  and  I  feel  bound  to  give  utterance  to  it.  Em- 
bezzlement was  not  larceny  at  common  law,  and  it  was  well 
laid  down  in  East's  Pleas  of  the  Crown,  vol.  2,  ch.  xvi,  s.  16, 
that  if  "  the  servant  have  done  no  act  to  determine  his  origi- 
nal lawful  and  exclusive  possession,  as  by  depositing  the 
goods  in  his  master's  house  or  the  like ;  although  to  many 
purposes  and  as  against  third  persons  this  is  in  law  a  receipt 
by  the  master,  yet  it  has  been  ruled  otherwise  in  respect  of 
the  servant  himself  upon  a  charge  of  larceny  at  common 
law  in  converting  such  goods  to  his  own  use  ;  because  as  to 
liim  there  was  no  tortious  taking  in  the  first  instance,  and 
consequently  no  trespass;"  for  without  a  trespass  there 
could  be  no  larceny.  In  the  second  volume  of  Kussell  on 
Crimes  and  Misdemeanors,  5th  ed.,  p.  134,  the  same  princi- 
ple is  laid  down.  The  offence  of  embezzlement  was  created 
a  felony  by  statute.  In  the  last  of  these,  24  &  25  Vict.  c.  96, 
8.  68,  the  offence  is  thus  defined:  "Whosoever  being  a 
clerk  or  servant,  or  being  employed  for  the  purpose  or  in 
the  capacity  of  a  clerk  or  servant,  shall  fraudulently  em- 
bezzle any  chattel,  money,  or  valuable  security  which  shall 
be  delivered  to,  or  received,  *or  taken  into  possession  [37 
by  him  for,  or  in  the  name,  or  on  the  account  of  his  master 
pr  employer,  or  any  part  payment  thereof,  shall  be  deemed 
to  have  feloniously  stolen  the  same  from  his  master  or  em- 
ployer, although  such  chattel,  money,  or  security  was  not 
received  into  the  possession  of  such  master  or  employer, 
otherwise  than  by  the  actual  possession  of  his  clerk,  ser- 
vant, or  other  person  so  employed,  and  being  convicted 
thereof  shall  be  liable  at  the  discretion  of  the  court,"  &c. 
What  then  is  the  act  of  embezzlement?  It  is  the  stealing 
by  the  clerk  or  servant,  or  person  employed  as  defined  by 
the  section,  of  the  money,  02;c.,  of  the  master.    The  act  of 
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stealing  is  the  crime.  The  fraudulent  omission  to  account, 
or  false  statement,  is  the  evidence  from  which  a  jury  may- 
infer  that  the  prisoner  has  stolen  the  money  received  by 
him,  and  has  committed  the  crime.  The  duty  of  the  ser- 
vant is  found  by  the  case  to  be  to  remit  the  money  collected 
*'at  once"  to  his  employers;  not,  as  I  read  the  case,  to  re- 
mit in  the  course  of  a  week,  but  to  remit  at  once,  although 
the  list  given  to  him  was  to  be  returned  with  the  balance  in 
liand  at  the  end  of  the  week.  This  the  prisoner  did  not  do, 
but  appropriated  the  money  before  his  arrest  at  Newcastle, 
as  appears  from  the  case  with  tolerable  clearness.  On  the 
18th  the  prisoner  receives  the  money  in  question.  Then  on 
the  19th,  and  again  on  the  20th,  he  writes  to  his  employers 
without  accounting  and  vrithout  remitting.  He  ought  in 
these  letters,  he  ought  in  the  first  even  of  these  letters,  to 
have  accounted  and  remitted  to  his  employers.  There  was 
then  on  the  19th  and  on  the  20th  good  evidence  that  the 
prisoner  had  embezzled  the  money.  As  to  the  letter  of  the 
21st,  there  is  an  express  finding  of  the  jury  that  he  intended 
by  that  letter  that  his  employers  should  understand  that  he 
had  not  then  received  the  amount  in  question  at  York, 
There  was,  therefore,  conclusive  evidence  to  show  that  be- 
fore he  posted  the  letter  of  the  21st  of  April  he  had  embez- 
zled the  money.  Whether  he  had,  as  I  think,  embezzled  it 
before  sending  the  letter  of  the  19th,  is  not  material  in  my 
view  of  the  case,  though  there  was,  I  think,  evidence  of  it. 
But  the  evidence  of  an  embezzlement  before  the  posting  of 
the  letter  of  the  21st  to  his  employers  in  Middlesex  was  of 
the  strongest,  and  proved  an  embezzlement  not  in  Middlesex 
but  in  Yorkshire.  The  false  statement  intended  to  act  on 
38]  his  employers'  *minds  was  complete  when  he  posted 
the  letter  containing  it  in  Yorkshire.  Suppose  the  letter  had 
never  reached  its  destination,  the  prisoner's  crime  would  not 
have  been  less ;  he  still  would  have  embezzled,  though  some 
of  the  evidence  of  his  crime  would  then  have  been  lost.  So, 
too,  if  the  letter  had  been  returned  to  the  prisoner,  and  found 
upon  him  some  days  after,  the  evidence  would  have  been 
complete  of  an  embezzlement  before  the  2l8t.  I  am,  I  think, 
supported  by  the  reported  cases  in  the  conclusion  at  whicn 
I  have  arrived.  First,  as  to  the  cases  of  libel  and  false  pre- 
tences, I  dismiss  them  as  not  being  in  point.  I  distinguish 
the  case  of  libel  from  the  case  of  embezzlement,  because  a 
libel  is  no  offence  till  published  ;  there  is  no  crime  until  the 
defamatory  writing  is  made  public.  Publication  is  part  of 
the  offence,  consequently  the  charge  may  be  dealt  with  in 
the  county  or  place  where  publication  takes  place.     Simi- 
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larly  as  to  the  crime  of  obtaining  money  or  property  by  false 
pretences,  the  offence  is  not  complete  till  the  pretence  is 
made  to  some  one.  In  the  case  of  a  false  pretence  contained 
in  a  letter,  the  oflfence  is  not  complete  until  the  letter  is  re- 
ceived by  the  person  to  whom  the  fake  pretence  is  intended 
to  be  made.  The  case  of  Reg,  v.  Leech  (*)  supports  this 
view,  as  to  false  pretences.  It  has  no  reference  to  the  of- 
fence of  embezzlement  at  all.  Rex  v.  Burdett  (*)  again  was 
a  case  of  libel.  In  the  case  of  Rex  v.  Hobson  (•),  the  pris- 
oner came  into  Staffordshire,  and  there  denied  that  he  had 
received  money  in  the  county  of  Salop,  and  the  question 
was,  whether  the  denial  so  made  to  hjs  master  in  the  county 
of  Stafford  prevented  him  from  being  legally  convicted  in 
Salop,  and  tne  decision  was  that  it  did  not.  The  majority 
of  the  judges  held  that  the  indictment  might  be  in  Salop, 
where  the  prisoner  received  the  money,  and  where  he  might, 
as  appeared  from  the  evidence,  have  embezzled  it.  In  Rex  v. 
Taylor  (*)  Lord  Alvanley,  in  giving  judgment,  speaking  of 
Rex  V.  Hobson  (*),  says  that  there  was  in  that  case  sufficient 
evidence  of  a  beginning  to  embezzle  in  Salop  to  make  the  of- 
fence triable  in  that  county,  as  *well  as  in  Staffordshire,  [39 
where  the  prisoner  was  when  the  fraudulent  non-accounting 
occurred.  The  statute  having  made  receiving  money  ana 
embezzling  it  a  larceny,  made  the  offence  a  felony  where  the 
property  was  first  taken,  and  permitted,  therefore,  that  the 
offender  might  be  indicted  in  that,  or  in  any  other  county, 
into  which  he  carried  the  property.  In  Rex  v.  Taylor  (*) 
the  receipt  of  the  money  was  in  Surrey,  but  there  was  noth- 
ing to  show  any  wrongful  misappropriation  of  it  in  that 
county.  Lord  Alvanley  says,  in  that  case,  that  the  receipt 
of  the  monev  was  perfectly  legal,  and  that  there  was  no  evi- 
dence that  the  prisoner  ever  came  to  the  determination  of 
appropriating  tne  money  to  his  own  use  until  he  came  into 
Middlesex,  and  denied  that  he  had  received  the  money. 
Here,  the  first  act  was  the  writing  and  posting  of  a  letter 
containing  in  effect  a  fraudulent  denial  of  the  receipt  of  the 
money,  and  that  was  in  the  county  of  York.  The  case  of 
Reg  V.  Murdoch  (')  supports  my  view  strongly;  Lord 
Campbell,  C.J.,  there  points  out  that  the  jury  may  have  be- 
lieved that  the  prisoner  in  that  case  brought  the  money  into 

0)  7  Cox's  C.  C.  100;  26  L.  J.  (M.C.),  (*)  8  B.  A  P.,  696;  Ru83.  A  Ry.,  63; 

77  ;  1  Dears.  C.  C,  642;  4  W.  R.,  482.  2  Leach,  974. 

(«)  4  B.  «k  Aid.,  96.  (»)  2  Den.  C.  C,  298 ;  21  L.  J.  (M.C.), 

(*)  Russ.   A  Ry.,   66;    1  East,  P.  C,  22;  6  Cox's  C.  C,  360;  16  Jur.,  19. 

Add.  xxiy. 
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Nottingham,  and  even  spent  the  money  in  Nottingham,  the 
county  where  he  was  tried ;  and  Maule,  J.,  says  that,  in  the 
cases  where  non -accounting  has  been  held  to  be  sufficient 
evidence  of  embezzlement,  the  prisoner  was  actually  in  the 
county  where  it  was  his  duty  to  account,  and  there  com- 
pleted the  offence  of  embezzlement  by  omitting,  or  refusing, 
to  account.  "The  mere  omission  to  account,"  says  that 
learned  judge  (*),  *'if  the  prisoner  had  never  returned  to 
Nottingham,  would  not  have  rendered  him  liable  to  be  tried  in 
Nottingham.  Suppose  that  he  had  gone  to  Derbyshire,  and 
stayed  there  six  months,  and  never  returned  to  Nottingham, 
he  would,  according  to  my  Brother  Parke's  view,  if  appre- 
hended in  Derbyshire,  have  been  indictable  in  Nottingnam. 
I  cannot  think  that  that  can  be  so.  Some  of  the  cases  say 
that  non-accounting  is  sufficient  evidence  of  embezzlement ; 
but  in  all  these  cases  the  prisoner  is  in  the  county  where  he 
breaks  his  duty,  and  completes  the  offence  of  embezzlement 
by  omitting  or  refusing  to  account."  The  case  of  Reg.  v. 
40]  Damson  C)  is  an  ^authority  which  certainly  seems 
almost  decisive  of  the  present  case.  It  is  there  said  by  Al- 
derson,  B.,  ''If  the  non-accounting  was  the  offence,  no 
doubt  the  omission  took  place  in  England;  but  the  question 
is,  whether  the  non-accounting  is  embezzlement;"  and  the 
decision  shows  that  the  court  there  held  that,  though  non- 
accounting  was  in  many  cases  evidence  of  embezzlement,  it 
was  merely  evidence  of  the  crime,  and  not  the  crime  itself. 
Where  there  is  no  evidence  of  fraudulent  embezzlement  ex- 
cept the  non-accounting,  the  venue  may  be  laid  in  the  place 
where  the  non-accounting  occurred  (that  is,  of  course,  if  the 
prisoner  was  there  at  the  time  of  the  non-accounting),  be- 
cause the  jury  may  presume  that  there  the  fraudulent  mis- 
appropriation was  made,  but  this  cannot  apply  where  there 
is  distinct  evidence  of  the  misappropriation  elsewhere.  In 
Hex  V.  Hobson  (')  the  prisoner  denied  the  receipt  of  the  money 
which  he  had  received  and  spent.  There  was  no  evidence, 
however,  of  where  the  spending  took  place,  and  it  might 
therefore  be  presumed  to  be  where  the  receipt  was  claimed 
and  denied.  Coleridge,  J.,  in  Reg,  v.  Damson  {*)  says, 
"Where  the  act  is  incomplete,  or  indifferent  in  itself,  it 
may  be  necessary  afterwards  to  make  up  the  deficiency  by 
showing  a  non-accounting,  but  where  the  misappropriation 
is  once  clearly  established,  the  non-accounting  could  not  in 
any  way  strengthen  the  charge."     The  stealing  is  the  crime, 

(»)  2  Den.  C.  C,  at  p.  801.  (')  7  Cox's  C.  C,  169,  at  p.  162. 

O  Ru83.  <k  Ry.,  66 ;  1  East,  P.  C,  App.  xxiv.       {*)  7  Cox's  C.  C,  169. 
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the  non-accounting  the  evidence  of  it,  and  as  the  evidence 
in  the  present  case  shows  that  the  stealing  was  in  Yorkshire, 
and  that  the  prisoner  never  was  in  Middlesex  until  after  he 
was  arrested,  I  am  of  opinion  that  he  was  not  rightly  tried 
in  Middlesex. 

LiNDLEY,  J.:  I  am  of  opinion  that  this  conviction  ought 
to  be  affirmed.  A  material  part  of  the  oflfence  was  com- 
mitted or  took  pla<;e  in  Middlesex.  I  do  not  mean  to  say- 
that  the  prisoner  could  not  have  been  indicted  in  York- 
shire, on  the  contrary,  I  think  he  could  have  been  there  in- 
dicted. The  letter  of  the  21  st  of  April  was  meant  to  reach 
the  masters  in  London.  It  was  a  fraudulent  failure  to 
account  when  posted,  and  it  operated  as  a  fraudulent 
*failure  to  account  when  received.  The  case  of  Evans  [41 
V.  Nicholson  (*)  cited  by  my  Brother  Field,  is  an  authority 
in  this  matter,  to  show  that  the  false  statement  contained  iti 
the  letter  was  a  continuing  act,  operating  until  it  reached  its 
destination  in  Middlesex. 

Manistt,  J.:  I  am  of  the  same  opinion.  The  conse- 
quences might  be  most  serious  if  we  held  the  contrary.  It 
would  always  be  a  question  where  the  oflfence  took  place, 
where  it  was  completed,  whether,  when  the  false  statement 
as  to  the  receipt  of  the  money  was  made,  the  money  had 
been  squandered.  Is  it  to  be  allowed  for  a  prisoner  to 
say  in  defence,  "  I  made  a  false  accounting  in  Middlesex, 
but  I  actually  spent  the  money,  I  actually  misappropriated 
it  elsewhere  and  long  before,"  or  that  ''  I  conceived  the  in- 
tention of  misappropriating  it  elsewhere?".  In  this  case 
there  was  a  frauaulent  non  accounting  in  Middlesex.  He 
was  well  indicted  in  that  county,  although  he  might  also,  I 
think,  have  been  indicted  in  the  county  of  York.  Even  the 
crime  of  larceny  itself  can  be  tried  elsewhere  than  where 
the  actual  taking  of  the  goods  out  of  the  owner's  posses- 
sion happened,  the  crime  is  ambulatory,  the  continuance  of 
the  asportation  is  a  new  caption,  and  a  prisoner  charged 
with  larceny  may  be  indicted  in  any  county  into  which  he 
has  carried  the  stolen  property. 

Conviction  affirmed. 

Solicitor  for  prosecution :    W.  T.  RicJcetls. 

Q)  «2  L.  T.  (N.S.),  778 ;  cited  in  Taylor  v.  Jones,  1  C.  P.  D.,  87. 

See  1  Crim.   Law  Mag.,  689-716  ;  1    740  note  ;  19  Eng.  R.,  538  note  ;  Inglee 
WeUson  Jar.,  §§  312-322  ;  14  Eng.  R,    tJ.  Jones,  16  Eng.  R.,  437. 
440  note  ;  Id.,  640  note;  15  Eng.  R.,        As  to  where  principal  and  where  ac- 
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cessory  may  be  indicted,  see  9  Cent.  L.  fact,   though  inchoate   in  the  act  of 

J.,  182,  202.  counselling,  hiring,  or  commanding,  is 

An  indictment  for  a  larceny  on  board  not  consummate  until  the  deed  is  actu- 

a  vessel  belonging  to  British  subjects,  ally  done.     It  is  the  doing  of  the  deed 

and  then  being  upon  the  sea  and  with-  and    not    the  hiring  or   commanding 

in  the  admiralty  of  England,  is  suffi-  merely  that  makes  the  crime  complete, 

cient  without  saying  on  the  high  seas  :  and  it  is  for  the  deed — the  result  of  the 

Reg.  «.  Sprangli,  4  Quebec  L.  R.,  110,  counselling  or  procuring — and  not  for 

setting  out  the  English  statute  upon  the  the  counselling  or  procuring  itself,  that 

subject.  the  accessory  is  indicted.     Therefore 

See  also  to  same  effect.  The  Queen  «.  the  locus  in  quo  of  the  offence  of  an  ac- 

Dillon,  6  Allen  (N.B.),  61.  cessory  before  the  fact  to  the  crime  of 

Where  an  action,  local  in  its  nature,  murder,  is  in  the  county  in  which  tlie 

is  founded  on  two  things  done  in  sev-  murder  is  done.     The  crime  is  only 

eral  counties,  and  both  are  material  and  complete  when  the  murder  is  done,  and 

traversable,  and  neither  will  alone  sup-  the  jurisdiction  for  the  trial  of  the 

port  the  action,  it  may  be  brought  in  criminal  is  where  the  murder  is  done  : 

either  county.  The  States.  Ayers,  8  Baxter  (Tenn.),  96. 

Where  a  dam  built  in  one  county.  Admitting  the  facts  to  be,  as  claimed 

causes  an  overflow  gf  ^and  in  another,  by  Laurie,  that  a  plan  was  arranged 

the  owner  of  the  land  may  bring  his  ac-  between  Laurie  and  others  to  rob  the 

tion  in  either  county  at  his  election:  Pil-  treasure  of  Wells,  Fargo  &  Co.,  on  the 

Erim  «.  Mellor,  1  Bradw.,  448,  17  Am.  road  between  Eureka  and  some  point  in 

aw  Beg.  (N.S.),  729.  Nye  county;  that  Laurie  was  to  ascer- 

Otherwise,  by  statute,  as  to  an  indict-  tain  when  the  treasure  left  Eureka,  and 

ment  in  Wisconsin :  Matter  of  Eldred,  signal  his  confederates  by  building  a 

16  Wise. ,  530.  fire  on  the  top  of  a  mountain  in  Eureka 

If  a  servant  receive  money  for  his  county,  which  could  be  seen  by  them 

master  in  the  county  of  A.,  and  being  in  Nye  county,  thirty  or  forty  miles 

called   upon  to  account  for  it  in  the  distant ;  that  the  signals  were  given  by 

county  of  B.,  there  deny  the  receipt  of  him,  and  his  confederates  attacked  the 

it,  he  may  be  indicted  for  the  embez-  stage  and  attempted  to  rob  the  treasure: 

zlement  in  the   latter  county:  Rex  a.  Held  that  Laurie  would  be  not  only  an 

Taylor,  3  Bos.  &  P..  596  ;  Rex  «.  Hob-  accessory  before  the  fact,  but  a  prin- 

son,  Russ.  &  Ryan,  56.  cipal,  at  least  in  the  second  degree. 

Whereanligent  is  prosecuted  for  the  Where  several  confederates  act  in 

embezzlement  of  his  employer's  money,  pursuance  of  a  common  plan,  in  the 

in  a  certain  county,  wherein  he  at  one  commission  of  an  offence,  all  are  held 

time  had  possession  of  the  money,  and  to  be  present  where  the  offence  is  com- 

in  which  it  was  his  duty  to  account  to  mitted,  and  all  are  principals  :  State  v, 

his  employer  upon  demand  being  made,  Hamilton,  18  Nev.,  386,  8  Reporter,  19. 

it  is  no  defence  to  show  that  he  had  ex-  A  thief  who  steals  personal  property 

pended  the  money  for  his  own  use  in  — i.e.    bonds — in    another    state,    and 

another  county,  provided  he  formed  an  sends  them  into  this  Commonwealth  by 

intent  to  convert    the  money  in   the  an  agent,   not  an  accomplice  in  the 

county  where  he  is  indicted  and  carried  theft,  may  be  indicted  for  larceny  here  : 

it  into  the  other  county  with  intent  to  Com.  «.  White,  123  Mass.,  430,  433-5, 

convert :    Campbell  «.   State,  35  Ohio  and  cases  cited. 

St.,  70,  75.  Section  6  of  the  act  of  July  28,  1876, 

Where  one  having  forged  bonds  in  **to  provide  for  the  detection  and  con- 
one  county  sends  one  who  knows  the  viction  of  all  forgers  of  land  titles,"  en- 
fact  into  another  county  to  utter  them,  acts  that  persons  out  of  this  state  may 
the  person  sending  the  other  cannot  be  commit  and  be  held  amenable  in  the 
convicted  in  the  latter  county.  An  ac-  courts  of  this  state  for  violations  of 
cessory  can  only  be  tried  in  the  county  the  act,  and  may  be  indicted  therefor 
where  his  offence  was  committed,  al-  either  in  the  county  of  Travis,  the 
though  the  principal  offence  was  com-  county  wherein  the  offence  was  com- 
mitted in  another  :  People  v.  Hall,  57  mitted,  or  the  county  in  which  is  situ- 
How.  Pr.,  342  ;  S.  P.,  31  N.  J.  L.,  65.  ated  the  land  involved  in  the  forgery. 

The  crime  of  an  accessory  before  the  Held,  that  nothing  in  these  provisions 
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contmTenes    the   constitution   of   the  case,  aathorized  a  prosecution  in  either 

United  States,  or  that  of  this  state,  nor  oountj,  that  the  proof  objected  to  was 

transcends    the  powers  of  the    leffis-  properly  admitted :  Allen  v.  State,  4 

lature  of  this  state.    Held  further,  that  Tex.  App.  R  ,  581. 
this  section  is  germane  to  the  title  of        Where  one  employs  another,  not  en- 

the  act,  and  is  not  a  special  or  local  law  :  gaged  in  the  business  of  collecting  for 

Ham  V.  The  State,  4  Tex.  App.  Rep.,  others  as  an  independent  employment, 

645,  13  Am.  Law  Rev.,  587.  to  collect  accounts  or  notes  for  him, 

Where  the  indictment  in  U.  county  the  relation  of  principal  and  agent  is 

charged  a  larceny  in  that  county,  but  created,  and  the  agent  may  be  guilty 

the  proof  showed  the  larceny  to  have  of  embezzlement,  although  he  was  to 

been  in  W.   county,  and  that  the  ac-  receive  for  his  services  a  percentage  of 

cused  was  found  in  the  possession  of  it  the   moneys   collected  :    Campbell    v, 

in  U.  county  :  Held  that  in  view  of  the  State,  85  Ohio  St.  R.,  70. 
provision  of  the  code  which,  in  such  a 


[8  Queen's  Bench  Division,  42.] 
Nov.  2,  1877. 

*Thb  Queen  v.  Wilson.  [42 

EdradiHon  Ad,  1870  (88  <Jt  84  Vict,  e,  62)  m.  2,  6— TWofy  incorporated  with  and 
IwuHnff  Operation  of  Act — No  British  wibject  to  he  eurrendered — Treaty  vnth 
Switzerland, 

Bv  the  Extradition  Act,  1870  (83  A  84  Vict  c.  62),  s.  2,  where  an  arrangement 
has  been  made  with  any  foreign  state  with  respect  to  the  surrender  to  such  state  of 
any  fugitive  criminals.  Her  liTajesty  may  by  Order  in  Council  direct  that  this  act 
shall  apply  in  the  case  of  such  foreign  state,  and  may,  by  the  same  or  any  subsequent 
order,  limit  the  operation  of  the  order — and  render  the  operation  thereof  subject  to 
such  conditions,  exceptions,  and  qualifications,  as  may  be  deemed  expedient 

By  8.  6,  where  the  act  applies  in  the  case  of  any  foreign  state,  every  fugitive  crimi- 
nal o'f  that  state  who  is  in,  or  is  suspected  of  being  in,  any  part  of  Her  Majesty's 
domi  xiions, — shall  be  liable  to  be  apprehended  and  surrendered  in  manner  provided 
by  tlais  act. 

A  treaty  having  been  made  between  this  country  and  the  Swiss  government  under 
the  fltbove  act,  which  provided  tliat  no  Swiss  should  be  delivered  up  by  Switzerland 
to  tHe  government  of  the  United  Kingdom,  and  no  subject  of  the  United  Kingdom 
should  be  delivered  up  by  the  government  thereof  to  Switzerland ;  and  an  Order  in 
Couocil  having  been  mode,  which  directed  that  the  act  should  apply  in  the  case  of 
the  treaty : 

Ifeld,  that  the  treaty  must  be  taken  to  be  incorporated  with,  and  to  limit  the  opera- 
tion of,  the  act,  and  that  no  British  subject  in  this  country  could  be  surrendered  to 
the  Swias  government. 

On  the  return  to  a  writ  of  habeas  corpus  to  bring  up  the 
body  of  Alfred  Thomas  Wilson,  it  appeared  that  he  had 
been  committed  to  the  Middlesex  house  of  detention,  under  a 
warrant  of  the  chief  magistrate  at  Bow  Street  police  office,  to 
show  cause  why  he  should  not  be  surrendered  in  pursuance  of 
the  Extradition  Act,  1870,  on  the  ground  of  his  being  accused 
of  certain  offences  within  the  jurisdiction  of  the  Swiss  Con- 
federation, and  no  sufficient  cause  having  been  shown  why 
he  should  not  be  surrendered,  he  was  ordered  to  be  delivered 
into  the  custody  of  the  keeper  of  the  house  of  detention. 
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there  to  be  kept  by  him  until  he  should  be  thence  delivered 
pursuant  to  the  provisions  of  the  act. 

It  appeared  from  the  affidavits  that  the  prisoner  was  ar- 
rested and  examined  before  the  magistrate,  with  a  view  to 
his  extradition  to  the  Swiss  government,  under  the  provi- 
sions of  the  Extradition  Act,  1870. 

By  the  Extradition  Act,  1870  (33  &  34  Vict.  c.  52),  s.  2, 
43]  ''where  *an  arrangement  has  been  made  with  any 
foreign  state  with  respect  to  the  surrender  to  such  state  of 
any  fugitive  criminals.  Her  Majesty  may,  by  Order  in  Coun- 
cil, direct  that  this  act  shall  apply  in  the  case  of  such  foreign 
state. 

"  Her  Majesty  may,  by  the  same  or  any  subsequent  or- 
der, limit  the  operation  of  the  order,  and  restrict  the  same 
to  fugitive  criminals  who  are  in,  or  suspected  of  being  in, 
the  part  of  Her  Majesty's  dominions  specified  in  the  order, 
and  render  the  operation  thereof  subject  to  such  conditions, 
exceptions,  and  qualifications  as  may  be  deemed  expedient. 
Every  such  order  shall  recite  or  embody  the  terms  of  the 
arrangement,  and  shall  not  remain  in  force  for  any  longer  ^ 
period  than  the  arrangement." 

By  8.  6,  "  where  the  act  applies  in  the  case  of  any  foreign 
state,  every  fugitive  criminal  who  is  in,  or  is  suspected  of 
being  in,  any  part  of  Her  Majesty's  dominions, — shall  be 
liable  to  be  apprehended  and  surrendered  in  manner  pro- 
vided by  this  act." 

By  treaty  between  Her  Majesty  and  the  Swiss  Confedera- 
tion, dated  March,  1874,  the  contracting  parties  engage  to 
deliver  up  to  each  other  those  persons  who,  being  accused 
or  convicted  of  a  crime  committed  in  the  territory  of  the  one 
party,  shall  be  found  within  the  territorj'^  of  the  other  party 
under  the  circumstances  and  conditions  stated  in  the  present 
treaty.  By  Article  3,  no  Swiss  shall  be  delivered  up  by 
Switzerland  to  the  government  of  the  United  Kingdom,  and 
no  subject  of  the  United  Kingdom  shall  be  delivered  up  by 
the  government  thereof  to  Switzerland. 

By  Order  in  Council,  made  February  19, 1875,  reciting  the 
Extradition  Act,  1870,  s.  2,  and  the  above  treaty,  it  was  or- 
dered that  the  act  should  apply  in  the  case  of  the  treaty. 

At  the  hearing  before  the  magistrate  it  was  not  disputed 
that  the  offence  with  which  the  prisoner  was  charged  was 
within  the  provisions  of  the  treaty,  but  it  was  proved  that 
lie  was  a  British  subject.  The  magistrate  was  of  opinion 
that  this  fact  was  immaterial,  as  he  was  not  entitled  to  con- 
sider the  terms  of  the  treaty,  but  only  the  Extradition  Act, 
1870,  which  contained  no  such  limitation  as  in  the  treaty, 
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and  that  the  evidence  having  established  vl  prima  fdcie  case 
of  the  prisoner's  guilt,  he  must  be  committed. 

*E,  Clarke  moved  the  discharge  of  the  prisoner :  The  [44 
Extradition  Act,  1870,  must  be  read  in  connection  with  the 
Order  in  Council,  and  the  treaty  embodied  in  it.  The  third 
article  of  the  treaty,  ''that  no  subject  of  the  United  King- 
dom shall  be  delivered  up  by  the  government  thereof  to 
Switzerland,"  is  an  exception  from  the  terms  of  the  2d  sec- 
tion of  the  act.     [He  was  then  stopped.] 

C.  Bowen  {H.  D,  Oreene  with  him),  in  support  of  the 
warrant  of  commitment :  The  Order  in  Council  does  not 
limit  the  operation  of  the  Extradition  Act.  It  merely  re- 
cites the  treatv  in  compliance  with  the  provision  in  s.  2,  but 
the  object  of  this  treaty  was  only  to  protect  the  country 
upon  which  a  demand  for  the  extradition  of  one  of  its  sub- 
jects is  made  from  being  compelled  to  accede  to  it. 

[CocKBURN,  C.J.:  The  treaty  does  not  givea  discretion. 
It  says  no  British  subject  shall  be  delivered  up.] 

The  language  of  the  treaty  ought  not  to  be  construed  as 
imperative,  and  it  is  most  improbable  that  the  Legislature 
meant  that  it  should  be  the  duty  of  a  magistrate  to  ascer- 
tain the  law  from  the  text  of  diplomatic  papers.  It  was 
only  meant  that  the  refusal  to  deliver  up  a  British  subject 
should  not  be  deemed  a  breach  of  the  treaty.  In  making 
the  treaties  the  two  countries  contract  with  each  other,  they 
do  not  legislate  for  their  own  subjects. 

[Field,  J.:  The  Crown  has  power  to  direct  the  act  to  ap- 
ply where  an  arrangement  has  been  made  with  a  foreign 
state.     This  must  mean  an  arrangement  by  treaty.] 

It  can  only  mean  where  an  arrangement  has  been  made, 
'  without  any  regard  to  the  terms  of  the  arrangement.  The 
Order  in  Council  applying  the  act  does  not  limit  its  opera- 
tion. Conditions  in  a  treaty  not  required  by  the  Extradi- 
tion Act  cannot  be  taken  into  account  in  considering  the 
validity  of  proceedings  under  the  act:  Ex  parte  Coun- 
have  if). 

CocKBURN,  C.  J.:  I  am  not  sorry  that  this  argument  has 
taken  place,  for  I  am  chairman  of  the  commission  on  the 
subject  of  extradition,  and  I  will  take  care  that,  if  possible, 
this  blot  upon  the  law  shall  be  removed,  so  as  to  prevent  an 
Englishman  who  commits  *an  oflfence  in  a  foreign  [45 
country  from  escaping  with  impunity.  But  I  cannot  en- 
tertain a  shadow  of  doubt  that  in  accordance  with  the  special 
Erovision  in  the  Extradition  Act  of  1870,  by  which  Her 
[ajesty  may  make  the  treaty,  and  the  application  of  the 

(»)  Law  Rep.,  8  Q.  B.,410;  6  Eng.  Rep.,  131. 
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act  subject  to  any  terms  and  conditions  that  she  may  think 
proper :  the  Order  in  Conncil  must  be  coextensive  with,  and 
limited  bv,  the  treaty,  for  otherwise  our  municipal  Legisla- 
ture might  be  at  variance  with  the  terms  which  the  two 
countries  arranged  between  themselvesr— a  proposition  ab- 
surd upon  the  very  face  of  it.  I  must  therefore  take  it  that 
the  Order  in  Council  has  embodied  the  terms  of  the  treaty, 
and  that  the  act  of  Parliament  is  only  applicable  so  far  as 
it  can  be  applied  consistentlv  with  the  terms  and  conditions 
therein  contained.  Then  I  nnd  a  positive  provision  that  no 
English  subject  shall  be  delivered  up  under  the  terms  of 
that  Extradition  Act.  It  is  not  disputed  in  the  present  case 
that  the  alleged  defendant,  whose  extradition  is  demanded, 
is  an  English  subject,  and  he  is  therefore  clearly  within  the 
terms  of  the  treaty,  and  of  the  Order  in  Council  which  lim- 
its the  operation  of  the  act.  However  much  I  regret  it,  the 
extradition  cannot  take  place,  and  the  prisoner  must  be  dis- 
charged. 

Mellor,  J.:  I  am  of  the  same  opinion.  It  is  a  matter  of 
positive  bargain  between  the  two  countries,  and  the  words 
of  the  treaty  are  free  from  ambiguity. 

Field,  J.:  I  am  of  the  same  opinion.  The  appellant  is 
in  custody,  and  the  person  who  keeps  him  returns  for  cause 
that  he  has  him  in  custody  under  the  provisions  of  the  Ex- 
tradition Act,  for  the  purpose  of  delivering  him  up  to  the 
Swiss  Confederation,  to  be  tried  in  Switzerland  for  a  crime 
committed  there,  and  against  the  law  of  the  Confederation. 
I  fully  participate  in  the  regret  expressed  by  my  Lord  and 
by  Brother  Mellor  that  we  should  have  to  put  this  construc- 
tion upon  the  act  and  the  Order  in  Council,  but  it  is,  of 
course,  better  that  one  criminal  should  escape  from  punish- 
ment than  that  a  court  of  law  should  wrongly  construe 
documents  submitted  to  its  decision. 

Now  assuming  that  this  man  is  a  fugitive  criminal,  does 
he  come  within  the  terms  of  the  act  which  entitle  the  Secre- 
tary of  State  to  deliver  such  a  person  to  the  Swiss  govern- 
46]  ment  ?  Does  *the  act  apply  to  him.  In  one  sense  it 
does;  but  does  it  apply  absolutely  to  him?  In  the  first 
place,  the  act  proceeds  upon  the  fact  that  there  has  been 
some  arrangement  between  this  country  and  a  foreign  state ; 
and  accordingly  we  find  that  in  this  particular  case  a  pre- 
vious arrangement  had  been  made  which  is  stated  in  the 
Order  in  Council,  and  yet  Mr.  Bowen  asks  us  to  disregard 
this  arrangement  altogether,  and  to  hold  that  the  act  ap- 
plies in  its  entirety,  although  the  arrangement  itself  con- 
tains an  exception  and  condition.     The  act  declares  that 
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ct^rtain  crimes  shall  or  shall  not  be  the  subject  of  extradi- 
tion. Suppose  that  by  the  treaty  certain  crimes  were  oinit- 
t*»d,  coula  it  be  contended  that,  although  the  Order  in 
Council  recited  the  treaty  in  terms,  yet  still  the  act  applied! 
But  look  at  the  words  of  s.  2:  *' Where  an  arrangement 
has  been  made,  Her  Majesty  ma^  direct  that  the  act  shall 
3pply  in  the  case  of  such  foreign  state."  Then  **Her 
Majesty  may,  by  the  same  or  any  subsequent  order,  limit 
the  operation  of  the  order,  and  render  the  operation  thereof 
subject  to  such  conditions,  exceptions,  and  qualifications  as 
may  be  deemed  expedient."  Here  not  only  ''condition" 
but  the  very  word  "exception"  is  used.  Is  there  not  in 
this  very  treaty  an  exception  ?  It  is  not  that  one  country 
shall  not  be  bound  to  deliver  up,  but  that  no  subject  shall 
be  delivered  up  to  the  other  country. 

Solicitors  for  prosecution :  Freshfields  &  Williams. 
Solicitors  for  defendant:  Woritner  &  Sons. 

See  6  Eng.  Rep.,  138  note ;  20  Alb.  tions  taken  in  the  United  States  can- 
L.  J.,  425  ;  7  Am.  Law  Rec,  713-734 ;  not  be  read  unless  certified  onder  the 
1  Rob.  Prac,  8-48 ;  1  Bish.  Cr.  Law,  hand  of  the  magistrate  who  issued  the 
§  185  et  $eq.;  1  Bish.  Cr.  Pioc.,  §  219  original  warrant  that  thejare  copies  of 
et  uq.;  Whart.  Grim.  PI.  and  Pr.,  8th  the  depositions  upon  which  such  war- 
ed., §  28  «<  wq^.;  1  Western  Jur.,  137 ;  rant  issued,  althqugh  attested  by  the 
1  Penn.  Law  Jour.  (N.S.),  412-429;  party  producing  them  to  be  such  true 
13  Am.  Law  Rev.,  181-243  ;  13  West-  copies  ;  but  imJble^  the  prisoner  might 
em  Jur.,  97.  be  remanded  to  enable  properly  cer- 

The  law  of  extradition  from  Canada  tified   copies   to   be    produced.      The 

cited  in  the  note  in  6  Eng.  Rep. ,  p.  138,  prisoner  was  charged  with  assault  with 

was  repeated  and  a  new  statute  en-  intent  to  commit  murder,  in  that  he 

acted  in  1877  (Laws  of  Canada,  Do-  had  opened  a  railway  switch  with  in- 

minion,  40  Vict.,  chap.  25,  p.  147.)  tent  to  cause  a  collision,  causing  a  se- 

By  this  statute,  a  criminal  in  Canada  vere  injury  to  a  person  on  one  of  them, 

may  be  extradited  to  the  United  States  Held,  that  this  was  not  an  assault 

for  a  large  number  of  offences  enumer-  within  the   statute  :   In  re  Lewis,  6 

ated  in  Uie  second  schedule  (pp.  154-6)  U.  C.  Prac.  Rep.,  236. 

in  the  manner  pointed  out  by  the  act.  A  prisoner  cliarged  with  forgery  in 

The  forms  of  warrants  of  apprehen-  Canada,  having  been  arrested  in  and 

sion,  committal  and  surrender  are  given  surrendered  by  the  government  of  the 

by  the  act.  United    States,  under  the  Ashburton 

See  matter  of  Warner,  27  Law  Re-  Treaty,  upon  application  for  bail,  on 

porter  (17  N.S.),  45  ;  1  Can.  Law  Jour,  the  around  that  there  was  no  evidence 

(N.S.),  16;  Matter  of  Worms,  22  Lower  of  the  corptts  delecti  :    Held,  that  the 

Can.  Jur.,  109  ;  Matter  of  Rosenbaum,  surrender  of  the  prisoner  by  the  United 

20  Lower  C^n.  Jur.,   165;   Matter  of  States  government  was  sufficient  evi- 

Anderson,  20  U.  C.  Q.  B.,  124  and  note,  dence  :  Regina  9.  Van  Arrman,  4  U.  C. 

p.  192,  20  U.  C.  Com.  PL,  9  ;  Matter  of  C.  PI.,  288. 

Brown.  2  L.  C.  L.  Jour.,  23 ;  Matter  of  In  the  very  recent  case  of  Regina  v, 

Bnrley,  27  Law  Reporter  (17  N.S.),  92.  Browne  (17  Canada  Law  Jour.,  288),  it 

In  extradition  cases,  the  forms  and  was  held  : 

technicalities  with  which  the  statute  1.  That  an  indictment  found  in  the 

surrounds  the  production  of  affidavit  United  States  was  inadmissible, 

evidence    must    be    strictly  complied  2.    That    under    the    Canadian    act 

with,  and  therefore  held,  that  deposi-  copies  of  the  depositions  upon  which 

28  Eng.  Rep.  6 
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the  original  warrant  was  granted  in  the  Where  there  is  an  application  for 

United  States,  certified  and  proved  as  extradition,  sustained  by  complaint  on 

required  by  the  act,  were  admissible.  oath,  it  is  not  for  the  judge  to  consider 

3.  That  under  the  Imperial  Statute  whether  or  not  a  foreign  government 

the  original   depositions  were   admis-  has  authorized  the  application  ;  he  has 

sible.     The  original  depositions  were  only  to  examine  the  evidence  of  crimi- 

proven  by  the  coroner  who  held  the  in-  nality  ;  and,  if  he  deems  it  sufficient 

quest  to   l>e  the  original    depositions  to  sustain  the  charge,  to  certify  the 

taken   upon   the  inquest  before  him.  same  to  the  secretary  of  state. 

The  case  states  the  warrant  to  have  The  treaty  of  extradition  with  Great 

been  a  bench  warrant  issued  by  the  Britain  does  not  give  the  accused  the 

district  attorney  on  an  indictment,  but  right  to  be  confronted  with  the  witness 

there  must  have  been  some  misunder-  against  him  ;  the  evidence  may  be  in 

standing,  as  the  bench  warrant  could  the  form  authorized   in  the  country 

not  have  been  issued  or  based  upon  the  whence  it  comes,  and  in  substance  suf- 

depositions  before  the  coroner.     It  was  ficient  to  warrant  action  in  the  country 

also  held  that  an  accessory  before  the  whose  action  is  invoked, 

fact  is  extraditable,  but  that  an  acces-  The  testimony  of  the  accused  is  not 

8ory  after  the  fact  is  not.  admissible  in  the  case  of  extradition, 

As  to  proceedings  for  extraditing  one  tried  by  a  judge  of  the  United  States, 

charged  with  a  crime  under  the  treaty  though  he  is  sitting  in  a  state  where 

with  such  evidence  would  be  received :   Be 

Bavaria:    Matter   of   Thomas,    12  DujOfan,  2  Ix>weirs  Dec.,  367. 

Blatchf.,  370.  There  is  much  conflict  in  the  cases 

Belgium  :      Matter    of    Stupp,    12  as  to  whether  a  man  can  be  extradited 

Blatchf.,  501  ;  Matter  of  Van  Hoven,  for  one  crime  and  tried  for  another  and 

4  Dillon,  411  ;  Id.,  415.  different  crime.    That  he  cannot  be,  is 

Great  Britain:   Matter  of   McDon-  held  in 

nell.  11  Blatchf.,  70  ;  Id.,  170;  Matter  Kentucky:      State    v.     Hawes,    4 

of   Kelly,   9   Am.    Law  Rev.,   167,   2  American  Law  Times  Rep.  (N.S.),  524, 

Lowell,    339  ;     Matter    of    Dugan,   2  and  cases  cited ;    Com.   v.   Hawes,   18 

Lowell,  367  ;  Matter  of  Lawrence,  13  Bush,  697. 

Blatchf.,  295.  New  York :  See  Adriance  v.  Lagrave, 

Italy:  Matter  of  Qiacomo,  12  Blatch-  59  N.  Y.,  110,  reversing  1  Ilun,  689, 

ford,  391.  15  Abb.  (N.S.).  272,  47  Howard.,  285,  4 

Prussia  {  Matter  of  Stupp,  11  Blatch-  Thomp.  &  Cook,  215. 

ford.  124;  12  id.,  501.  United  SUtes,   Oircuit    and    Dis- 

The  extradition  treaty  between  the  trict:    Matter  of  Noyes,  17  Alb.  L.  J., 

United  States  and  Belgium  (18  U.  S.  407,  Dist.  N.  J. 

Stat,  at  Large,  804),  declares  that  its  An  extradited  person  may  be  arrested 

provisions  shall  not  apply  to  any  crime  upon  a  civil  order  of  arrest :   Adriance 

committed  prior  to  the  date  of    the  v.  Lagrave,  59  X.  Y.,  110,  reversing  1 

treaty,  except  murder  and  arson.     The  Hun,    689,    15   Abb.    (N.S.),   272,    47 

date  of  the  signing  of  the  treaty  was  How.,  885,  4  Thompson  &  Cook,  215; 

March  19,  1874.     It  was  not  to  take  Slade  v.  Joseph,  5  Daly,  187. 

effect  until  twenty  days  after  the  date  Even  by  the  party  who  caused  Ills 

of  the  exchange  of  ratifications.    They  extradition,  if  no  bad  faith  :  Browning 

were  exchanged  April  80,  1874.     Held,  v.  Abrams,  51  How.  Pr. ,  173. 

that  a  crime  committed  in  Belgium  on  In  the  absence  of  positive  stipulation 

the  Ist  of  May,  1874,  was  covered  by  by  treaty,  there  can  be  no  extradition : 

the  treaty.  State  v.  Hawes,  4  American  Law  Times 

Wliere  an  extradition  case  under  a  Reports  (N.S.),   524,   526,    and    cases 

treaty  is  brought  before  a  United  States  cited. 

commissioner,  it  is  his  judicial  duty  to  The  act  as  to  extradition  of  fugi- 

judge  of  the  effect  of   the  evidence,  tives  of  justice  by  the  governor  of  one 

and  no  other  judicial  officer  has  any  state,  on  demand  of  the  executive  of 

power  to  review  his  action   thereon  :  the  state  from  which  he  fled,  is  consti- 

In  re  Vandervelpen  on  Habeas  Corpus,  tutional :   Matter  of  Briscoe,  51  How. 

14  Blatchford's  Cir.  Ct.,  137;  Matter  Pr.,  422;   Com.  v.  Dennison,  24  How. 

of  Weigund,  14  Blatchf.,  370.  U.   S.,   60;    Prigg   t?.   Com.,    16    id., 
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539 ;   Matter  of  Ammons,  34  Ohio  St.  See  People  v.  Donohae,  12  Weekly 

Rep.,  518.  Dig.,  178. 

In  the  rendition  of  fugitives  from  Where  it  appears  by  the  recitals  in 

justice  under  the  United  States  laws,  the  warrant  that  the  governor  had  be- 

the  executives  of  the  jurisdiction  de-  fore  him  a  duly  authenticated  copy  of 

manded  the  fugitive,  and  that  where  an  indictment  against  a  party  for  an 

he  is  found  stand  coequal  and  are  to  offence,  the  commission  of  which  neces- 

exercise  their  authority  in  the  protec-  sarily  implies  the  presence  of  the  party 

tion  of  the  laws  of  their  respective  at  the  time  and  place  of  the  alleged 

jurisdiction  and  of  the  citizens  thereof  :  offence,  this  is  sufficient  prima  fads 

Sute  of  North  Carolina  v.  Perry,  22  evidence  that  the  party  is  a  fugitive 

Albany  Law  Jour.,  518,  2  Crim.  Law  from  justice.     WheihiiT  it  ia  conclusive 

Mag. ,  84,  89  note.  evidence   on    habeas    corpus,    query : 

See  Matter  of  Swearingen,  18  S.  C.  Leary's  Case,  6  Abb.  N.  C,  44. 

Bep.,  74.  See  People  v.  Donphue,   12  N.  Y. 

w  here  a  party  is  detained  in  one  Weekly  Dig. .  173 ;  Matter  of  Swear- 
state  because  the  laws  of  that  state  ingJ^Qf  13  S.  C.  R. ,  74 
have  claims  upon  him,  he  cannot  be  The  term  ''flee  from  justice"  in  art. 
extradited  and  taken  to  another  state  4,  sec.  2  of  the  constitution  of  the 
before  the  justice  of  the  state  which  United  States,  includes  cases  where  a 
holds  him  has  first  been  satisfied,  and  citizen  of  one  state  commits  a  crime  in 
this  though  he  be  held  under  a  civil  another  state  and  then  returns  to  his 
order  of  arrest :  Matter  of  Briscoe,  51  home :  Matter  of  Swearingen,  18  S.  C. 
How.  Pr.,  422.    -  B.,  74. 

QnUrd  :   Matter  of   Rosenblatt,  51  A  citizen  and  resident  of  Iowa,  who 

Cal.,  285.  is  charged  with  having  been  eonstmiet' 

As  to  whether  the  governor  of  a  terri-  ivelj/  guilty  of  an  offence  in  another 

tory  can  make  a  requisition  upon  the  state,    upon    which    a   requisition    is 

governor  of  a  state  for  the  extradition  based,  but  who  never  in  fact  has  fled 

of  a  criminal,  see  Matter  of  Edwards,  2  from  such  other  state,  is  not  a  fugitive 

Labatt  (Cal.),  192.  from  justice  within  the  meaning  of  the 

Though  one  charged  with  crime  may  constitution  :    Jones    v.    Leonard,    50 

be  sent  to  the  District  of  Columbia  by  lowk,   106  ;    Hartman  v,   Aveline,  13 

the  Federal  courts  :  Matter  of  Buell,  3  West.  Jur.,  208  ;  Wilcox  v,  Nolze,  Id., 

DUlon,  116.  209,  3  Cin.  Weekly  L.  Bull.,  192,  af- 

A  misdemeanor  is  a  "crime  "  within  firmed  34  Ohio  St.  R.,  520 ;    Hartman 

the  meaning  of  §  2,  art.  4  of  the  con-  v.  Aveline,  63   Ind..  344 ;    Matter  of 

stitution  of  the  United  States  :  Morton  McKean,  3  Hughes  (U.S.),  23. 

V.  Skinner,  48  Ind.,  123 ;  Brown's  Case,  And  proof  that  the  party  demanded 

112  Mass.,  409.  fled  from  the  state,  when  he  is  asked 

The  Federal  statute  in  relation  to  ex-  to  be  returned,  must  be  made  :  Hart- 
tradition  proceedings  embraces  every  man  v.  Aveline,  13  West.  Jur.,  208,  63 
criminal  offence,  and  every  act  forbid-  Ind.,  344. 

den  and  made  punishable  by  the  law  See  Matter  of  Sheldon,  34  Ohio  St. 

of  the  state  where  the  crime  is  commit-  R. ,  319. 

ted,  whether  by  common  law  or  ex-  To  constitute   a  fugitive   from  the 

press  legislative  enactment :  People  «.  justice  of  a  state,  within  the  meaning 

Donohue,  12  N.  Y.  W.  Dig.,  173.  of  the  constitution  and  act  of  Congress 

It  must  be  regarded  as  settled,  that  providing  for  the  surrender  of  such 
the  word  "crime,"  in  the  provisions  of  fugitives,  it  is  not  required  that  the 
the  constitution  for  inter-state  extradi>  person  should  have  fled  secretly  or  sud- 
tion,  embraces  every  species  of  offence  denly  with  the  consciousness  of  having 
made  punishable  as  a  crime  by  the  law  committed  the  offence,  or  hurriedly  for 
of   the    state    making    the    demand,  the  purpose  of  avoidinc^  apprehended 
though  the  law  be  passed  subsequent  process  of  the  law.      It  is  sufficient 
to  the  constitution  and  the  act  of  Con-  that,  being  within  the  jurisdiction  at 
gress,  and  the  act  be  not  criminal  by  the  alleged  time  of  the  commission  of 
the  common  law  or  the  laws  of  other  the  offence,  he  has  subsequently  de- 
states  :  Leary's  Case,  6  Abb.  N.  C,  43.  parted  before  a  reasonable  time  for 
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prosecution  shall  have  elapsed  :    John-  whether  issued  by  himself  or  his  prede- 

son  V.  Amnions,  7  Am.  L.   Bee.,  66!^,  cessor :  Work  v.  Corrington,  84   Ohio 

U.  S.  Cir.  Ct.,  South.  Dist.,  Ohio.  St.,  64 ;  S.  C,  32  Am.  K.,  855  n. 

See  Hartman  d.  Aveline,  18  West.  Where  such  warrant  has  been  re- 

Jur.,  208,  68  Ind.,  844.  yoked  bj  the  governor,  no  inquiry  will 

The  fact  that  the  party  has  been  in-  be  made  in  a  proceeding  on    h>abea» 

dieted  for  an  offence  which,  in  its  own  eorpvs  on  behalf  of  the  alleged  fugitive 

nature,  implies  the  actual  presence  of  as  to  the  grounds  of  such  revocation, 

the  offender,  within  the  jurisdiction  of  although  at  the  time  of  the  revocation 

the  demanding  state,  is  sufficient  prima  the  fugitive  may  have  been  Ib  custody 

faeie  evidence  of  his  having  fled  from  of  the  agent  of  the  demanding  state  : 

lustice  when  found  in  the  other  state :  Work  v.  Corrington,  84  Ohio  St.,  64; 

Leary's  Case,  6  Abb.  N.  C,  44.  S,  C,  82  Am.  R.,  855  n. 

See  People  v.  Donohue, '  12  N.   Y.  When  an  indictment  against  a  person 

Weekly  Dig.,  178.  arrested  on  a  warrant  issued  by  the 

The  delivering  up  a  fugitive  by  an  governor  of  this  Commonwealth  under 
executive  from  whom  he  is  demanded,  the  Gen.  Sts.,  c.  177,  §  8,  for  his  sur- 
is  a  discretionary  duty  to  be  exercised  render  as  a  fugitive  from  justice,  ap- 
within  authority  and  right,  and  to  be  pears  to  have  b^n  returned  by  a  grand 
governed  by  law  :  State  of  North  Caro-  jury,  is  certified  as  authentic  by  the 
lina  V.  Perry,  22  Alb.  L.  J.,  513.  governor  of  the  other  state,  and  sub- 
See  Matter  of  Swearingen,  18  S.  C.  stantially  charges  a  crime,  this  court 
R.,  74.  cannot  on  habetis  cnrpvu  discharge  the 

An  executive  from  whom  a  fugitive  prisoner  because  of  formal  defects  in 

is    demanded    can,     in     determining  the  indictment,  but  its  sufficiency  as  a 

whether  such  fugitive  shall  be  deliv-  matter  of  technical   pleading  is  to  be 

ered  up,  go  no  further  than  to  exam-  tried  and  determined  in  the  state  in 

ine  whether  in  the  affidavit  or  indict-  which  it  was  found  :  Davis's  Case,  122 

ment  transmitted  by  the  demanding  Mass.,  824. 

executive  as  a  part  of  the  record,  a  Under  the  constitution  of  the  United 

crime  is  substantially  charged  :   State  States,  the  obligation  of  a  state  to  de- 

of  North  Carolina  v.  Perry,  22  Alb.  L.  liver  up  a  fugitive  from  justice  on  de- 

J.,  518.  mand  of  the  executive  authority  of  an- 

If  the  governor  of  one  state  make  a  other  state,  arises  when  the  fugitive  is 

requisition  on  the  governor  of  another  charged   with  crime  within   the  state 

state  for  the  surrender  of  a  fugitive  demanding  the  surrender  and  having 

from  justice,  and  the  case  is  shown  to  jurisdiction  of  the  offence.     The  ques- 

be  within  the  provisions  of  the  const!-  tion  of  his  guilt  or  innocence  is  wholly 

tution  of  the  United  States,  and  the  act  immaterial ;  but  there  must  be  a  charge 

of  Congress  on  the  subject,  no  discre-  of  a  violation  of  the  criminal  law  of 

tion  is  vested  in  the  latter  governor,  the  demanding  state  :  People  v.  Brady, 

but  it  is  his  imperative  duty  to  issue  56  N.  Y.,  182. 

his  warrant  of  extradition  :    Work  t>.  See  Leary's  Case,  6  Abb.  N.  C,  44  ; 

Corrington,  34  Ohio  St.  R.,  64  ;  S.  C,  Matter  of  Sheldon,  84  Ohio  St,  R..  319, 

82  Am.  R.,  355  n.  The  courts  have  jurisdiction  to  inter- 

The  right  to  demand  the  extradition  fere  by  writ  of  habeas  corpus  and  to  ex- 
is  not  an  imperfect  right  resting  in  amine  the  grounds  upon  which  the 
comity  or  matter  of  discretion,  but  a  executive  warrant  for  the  apprehension 
legal  right  having  fixed  and  well  ascer-  of  an  alleged  fugitive  from  justice 
tained  conditions  :  Leary's  Case,  6  Abb.  from  another  state  is  issued  ;  and  in 
N,  C,  48  ;  Matter  of  Swearingen,  18  S.  case  the  papers  are  defective  and  in- 
C.  R.,  74;  Com.  «.  Dennison,  24  How.  sufficient,  to  discharge  the  prisoner: 
U.  S.  R..  66.  People  v.  Brady,  56  N,  Y,,  183  ;  Matter 

See  People  t>,  Donohue,  12  Weekly  of  White,  4  Cal.,  432  ;  Matter  of  Cu- 

Dig.,   178;    Matter  of  Manchester,   6  breth,  49  Cal.,  436;  Matter  of  Man- 

Cal..  237.  Chester,  6  Cal.,  237;  Hartman  v.  Ave- 

If  a  warrant  for  the  surrender  of  a  line,  63  Ind.,  844,  13  West.  Jur.,  208 ; 

fugitive  from  justice  is  obtained  in  a  Wilcox  v.  Noize,  34  Ohio  St.  R.,  520. 

case  in  which  it  should  not  have  been  See  Tullis  v.  Fleming,  69  Ind.,  15  ; 

issued,  the  governor  may  revoke  it.  Matter  of  Swearingen,  13  S.  C.  R.,  74. 
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On  habeas  carpus  issued  from  a  court  charged  is  or  Is  not  a  crime  :  Matter  of 
of  the  United  Stales  to  inquire  into  the  Sheldon,  34  Ohio  St.  R.,  310. 
detention  of  a  prisoner  held  under  a  The  fact  that  the  party  demanded  is 
governor's  warrant  in  inter-state  extra-  charged  with  crime,  is  to  be  proved  by 
dition.  notice  to  the  attorney-general  a  copy  of  an  indictment  or  an  affidavit 
of  the  state  is  not  necessary :  Leary's  certified  by  the  governor  of  the  demand- 
Case,  6  Abb.  N.  C,  43.  ing  state.     Authentication   under  the 

See  People  e.  Donohue,   13  Week,  provisions  of  the  judiciary  act  as  to 

Dig.,  173.  proof  of  records  of  one  state  in  another. 

The  Federal  courts   may  issue  an  cannot  be  required  either  by  the  gover- 

hnbeoM  corpus  in  such  a  case  :  Matter  of  nor  or  by  the  court  on  habeas  corpus : 

Smith.  3  McLean.  121,  6  Law  Reporter,  Leary's  Case,  6  Abb.  N.  C,  43. 

57  ;  Matter  of  Titus,  8  Benedict,  411,  8  See    People  v.   Donohue,  12  Week. 

Chicago  Leg.  News,   284;    Matter  of  Dig.,  173;  Matter  of  Sheldon,  84  Ohio 

McKean,  3  Hughes  (U.S.),  23.  St.  R.,  310. 

A  writ  of  habeas  corpus  cannot  be  is-  The  warrant  of  the  executive  in  an 

sued  by  a  state  court  so  as  to  affect  or  extradition  case  need   not  recite  the 

impair  a  warrant  of  extradition  issued  facts  constituting  the  crime  ;  it  is  suffl- 

by  the  secretary  of  state  in  the  hands  cient  if  it  contains  a  substantial  state- 

of  the  United  States  marshal ;  Matter  ment  of  the  conditions   necessary  to 

of  Vrebermaike,  3  Law  Reporter  (N.S.),  its  issue  :  People  v.  Donohue,  12  N.  Y. 

608.  1  Am.  Law  Jour.  (N.S.),  231.  Week.  Dig.,  173  ;  People*.  Pinkerton, 

The  governor  of  one  state  has  no  au-  77  N.  Y.,  245. 

thority  to  surrender  a  fugitive  who  has  The  warrant  of  the  governor  is  con- 

commiited  a  crime  in  another  state,  un-  elusive  evidence  in  a   proceeding  on 

less  judicial '^  proceedings    have  been  habeas  corpus  that  the  party  named  in 

commenced  against  him  for  the  crime  the  warrant  stands  charged  with  crime 

in  the  state  in  which  it  was  committed  :  in  the  state  demanding  his  surrender : 

Matter  of  White.  49  Cal.,  433.  Leary's  Case,  6  Abb.  N.  C,  43. 

See  TuUis  v.  Fleming,  69  Ind.,  15.  See  people  v.   Donohue,   12  N.   Y. 

A  person  cannot  be  arrested  in  one  Week.  Dig.,  173. 

state  for  a  crime  committed  in  another  A  warrant  issued  by  the  governor  of 

state,   unless  a  prosecution  has   been  this  Commonwealth,  under  the  Gen. 

commenced  and  is  pending  against  him  Sts.,  c.  177,  §  3,  for  the  surrender  of  a 

for  the  alleged  crime  in  the  state  hav-  fugitive  from  justice,   is  prima  facie 

ing  jurisdiction  of  the  offence:  Matter  evidence    at   least   that  all  necessary 

of  White,  49  Cal.,  433.  legal  prerequisites  have  been  complied 

But  see  Matter  of  Rosenblatt,  51  Cal.,  with,  and  if  the  previous  proceedings 

285  ;  Matter  of  Romanse,  1  Utah,  23  ;  appear  to  be  regular,  is  conclusive  evi- 

Tullis  o.  Fleming,  69  Ind.,  15.  dence  of  the  right  to  remove  him  to  the 

It  is  a  condition  precedent  to  the  ob-  state  from  which  he  fled  :  Davis's  Case, 

ligation  to  surrender,  that  the  executive  122  Mass.,  324. 

of  the  state  upon  whom  the  demand  is  As  to  whether  the  warrant  is  con- 
made  be  apprised  of  the  facts  upon  elusive,  or  may  be  met  by  evidence  on 
which  the  duty  depends :  People  «.  the  part  of  the  prisoner  showing  that 
Brady,  56  N.  Y.,  182.  the  papers  presented  to  the  govern- 

See  Leary's  Case.  6  Abb.  N.  C.,44;  ment  were  in   fact  defective,  qvcere: 

Tullis  V.  Fleming,  69  Ind.,  15.  People  t>.  Pinkerton,  77  N.  Y.,  245,  af- 

Where  a  surrender  of  the  party  is  de-  firming  17  Hun,  199. 

manded  on  an  indictment,  the  fact  that  The  recitals  in  a  warrant  of  the  gov- 

one  is  found  shows  the  offence  is  one  ernor  of  this  state  for  the  arrest  of  a 

under  the  laws  of  the  state  making  the  fugitive  from  the  justice  of  another 

demand :  .  Matter    of    Greenough,    81  state  are  to  be  taken,  at  least  prim^ 

Verm..  279;    Matter  of  Sheldon,    84  /ocw,  as  true :  People  t>.  Pinkerton,  77 

Ohio  St.  R.,  319  :  Matter  of  McKean,  3  N.  Y.,  245,  affirming  17  Hun,  199. 

Hughes  (U.  S. ),  23.  A  prisoner  under  arrest,  under  a  gov- 

See  Hartman  d.  Aveline,   68  Ind.,  emofs  warrant  for  his  arrest,  will  not 
844 ;  Matter  of  Buell,  3  Dillon,  116.  be  discharged  because  the  warrant  con- 
Printed  statutes  of  state  may  be  con-  tains  no  order  for  arrest :  Matter  of 
salted  to   show  whether  the  offence  Swearingen,  13S.  C.  R.,  74. 
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A  statement  in  the-  warrant  of  the  In  order  to  justify  the  arrest  in  one 
governor  of  the  Commonwealth  for  state  of  an  individual  as  a  fugitive 
the  arrest  and  delivery  up  of  an  alleged  from  justice  from  another  state,  upon 
fugitive  from  justice,  that  the  fugitive  the  requisition  of  the  governor  of  the 
is  ''charged  with  the  crime  of  selling  latter  state,  the  warrant  of  the  gover- 
and  furnishing  intoxicating  liquors  nor  of  the  state  wherein  such  individ- 
contrary  to  the  laws  of  Vermont,  and  ual  is  arrested,  and  by  virtue  whereof 
represented  to  be  a  fugitive  from  the  such  arrest  is  made,  must  show  that 
justice  of  said  State  of  Vermont,"  the  proofs  specified  in  the  act  of  Con- 
shows  that  he  has  been  charged  with  a  gress  authorizing  and  regulating  this 
crime  against  the  laws  of  that  state,  proceeding,  were  produced  at  the  time  of 
and  is  a  sufficient  allegation  to  that  the  requisition,  and  were  authenticated 
effect :  Brown's  Case,  112  Mass.,  409 ;  in  the  manner  prescribed  in  said  act. 
Tullis  V.  Fleming,  69  Ind.,  15.  Such  a  warrant,  which  recites  certain 

See  Matter  of   Manchester,  5  Cal.,  matters  as  though  they  were  within 

237.  the  knowledge  of  the  governor  issuing 

Theft  is  recognized  as  a  crime,  and  the  warrant,  and  then  says,  "which  is 

is  synonymous  with  larceny  :  People  v.  evidenced  by  an  authenticated  affidavit 

Donohue,  12  N.  Y.  W.  Dig.,  173.  of  A.  B."  :    Held  insufficient.     It  must 

It  is  not  necessary  that  the  evidence  appear  that  the  affidavit  was  authen- 

or  copies  thereof  on  which  the  gover-  ticated  by  the  governor  making  the  re- 

nor  acted  should  be  attached  to  the  quisition  :  Matter  of  Edwards,  2  Labatt 

warrant:  Leary'sCase,  6  Abb.  N.  C,  48.  (Cal.),  192,  citing  Ex  parte  Thornton,  9 

See  People  v.  Donohue,  12  N.  Y.  W.  Tex.,  085  ;  Ex  parte  Smith,  8  McLean, 

Dig,,  173.  121  ;  State  «.  Schlemm,  4  Harr.  (Del.), 

A  return,    therefore,   to  a   writ  of  577,  and  Matter  of  Hay  ward,  1  Sandf., 

Tiabeas  corpus,  setting  forth  such  a  war-  701. 

rant  which  contains  recitals  of   facts  See  Leary's  Case,  6  Abb.  N.  C,  44 ; 

necessary  to  confer  authority,  under  Matter  of  Slieldon,  34  Ohio  St.  R.,  819. 

the  constitution  and  laws  of  the  United  Where  the  demand  is  supported  by  an 

States  to  issue  it,  is  a  sufficient  justifi-  affidavit  as  authorized  by  the  act  of 

cation  for  holding  the  prisoner,  with-  Congress  of  1793  (1  U.  S.  Statutes  at 

out  producing  the  papers  or  evidence  Large,  302),  no  less  degrees  of  certainty 

on  which  the  government  acted  :   Peo-  is  admissible  than  is  required  in  an  in- 

ple  V.  Pinkerton,  77  N.  Y.,  245,  affirm-  dictment  for  the  same  offence.     If  any 

ing  17  Hun,  199.  distinction  exists,  the  affidavit  should 

Where  the  preliminary  papers  are  be  more  full    and    explicit,   and  the 

produced  on  habeas  carpus,  it  is  the  offence    should    be   therein  distinctly 

right  and  duty  of  the  court  to  deter-  and  plainly  charged :  People  v.  Brady, 

mine  whether  they  are  sufficient.  When  56  N.  Y.,  182;  Hartman  v.  Aveline,  13 

such  papers  are  withheld  by  the  execu-  West.  Jur.,  208,  63  Ind.,  344. 

tive  in  the  exercise  of  his  official  dis-  See  Matter  of  Manchester,  5  Cal., 

cretion,  the  court  can  only  look  to  the  237  ;   Leary's  Case,  6  Abb.  N.  C,  44 ; 

warrant  and  its  recitals  for  the  evidence  Matter  of  Sheldon,  34  Ohio  St.  B. ,  319  ; 

that  the  essential  conditions  of  its  issue  Matter  of  McRean,  3  Hughes  (U.S.),  23. 

have  been  fulfilled:  People  v.  Donohue,  As  to  when  the  affidavits  upon  which 

12  N.  Y.  W.  Dig.,  173.  a  requisition  is  made  do  or  do  not  show 

The  determination  of  the  governor  that  the  accused   was  guilty  of    the 

that  the  sworn  evidence  accompanying  offence  of, 

a  requisition  is  sufficient  to  establish  Ffilse  pretences :  People  t>.  Brady,  56 

the  facts  upon  which  the  requisition  is  N.  Y.,  182  ;   Matter  of  Butler,  7  Luz. 

based,  is  not  conclusive  of  the  matters  Leg.  Keg.,  182 ;   Matter  of  Greenough, 

therein  set  forth  :  Jones  u.  Leonard,  50  31  Verm.,  219. 

Iowa,  106;    Wilcox  tJ.  Nolze,  34  Ohio  See  Matter  of  Greenough,  31  Verm., 

St.  li.,  520.  219  ;  Leary's  Case,  6  Abb.  N.  C,  44. 

See  Matter  of  Manchester,  50  Cal.,  Forgery :   Matter  of  Manchester,  5 

237:  Tullis  v.  Fleming,  69   Ind.,  15;  Cal.,  237. 

Matter  of  Swearingen,  13  S.  C.  Rep.,  So  indictment  for  libel:   Matter  of 

74  ;  Matter  of  Sheldon.  34  Ohio  St.  R.,  Buell,  3  Dillon,  116. 

319  ;  Matter  of  Buell,  3  Dillon,  116.  The    prisoner    being    in   court,   his 
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petition  for  the  habeas  corpiia  cannot  home,  for  trial.  While  it  is  his  duty 
properly  he  read  in  evidence,  in  his  fairly  to  execute  the  laws,  yet  he 
favor,  on  the  trial  of  the  issue  raised  should  do  so  as  well  on  hehalf  of  res- 
hy  the  traverse :  Leary's  Case,  6  Abb.  idents  of  his  own  state,  as  on  behalf 
N.  C,  43.  of  those  of  another  demanding  the  ex- 
See  People  «.  Donohue,  12  W.  Dig.,  tradition  of  one  of  his  own  people  for 
173.  trial  elsewhere. 

Before  a  person  charged  with  an  4.  As  between  the  two,  his  first  duty 
offence  can  be  delivered  up  as  a  f  ugl-  is  to  his  own  citizens  who  have  a  right  to 
tive  from  justice,  the  warrant  of  the  appeal  to  him,  as  the  executive  officer 
governor  must  show  upon  its  face,  of  their  state,  to  see  that  their  rights 
where  the  crime  charged  is  obtaining  are  not  invaded  or  trampled  upon, 
money  by  false  pretences,  that  such  5.  The  governor  surrenders  no  pre- 
crime  is  contrary  to  the  statute  of  the  rogative  and  yields  no  dignity  in  re- 
state claiming  the  fugitive,  and  also  turning  the  papers.  The  judiciary  is 
that  it  is  not  the  duty  of  the  judge  a  co-ordinate  branch  of  his  own  gov- 
hearing  the  case  to  take  judicial  no-  ernment,  and,  he  as  the  highest  citizen 
tice  of  the  laws  of  such  state:  Mat-  of  the  state,  should  be,  and  he  appears 
ter  of  Butler,  7  Luzerne  Leg.  Reg. ,  to  greatest  advantage,  when  he  yields 
209 :  People  v.  Brady,  56  New  York,  to  the  requests  of  such  co-ordinate 
182  ;  Matter  of  Greenough,  31  Verm.,  branch. 
279.  6.  The  remarks  so  commonly  made 

Though  printed  laws  of  another  state  about  the  delays  and  expenses  of  liabeas 

may  be  read :    Matter  of  Sheldon,  84  corpus  proceedings  are  not  entitled  to 

Ohio  St.  K.,  319.  a  moment's  consideration.    Indeed  they 

Courts  cannot  issue  a  certiorari  to  the  are  despicable.     Every  citizen  has  a 

governor  of  the   state   to  require  the  right  to  this  priceless  writ.     Time  and 

production  of  such  documents  :  Leary's  money  ought  not,  for  a  moment,  to  be 

Case,  6  Abb.  N.  C,  44.  weighed  against    human   liberty  and 

See  People  9.  Donohue,  12  N.  Y.  W.  human  oppression.      There  is  not  the 

Dig. ,  173.  slightest  danger,  in  ordinary  cases,  of 

It  is  apparent  that  no  conflict  between  erroneous  rulings  by  the  courts.     If 

State  and  Federal  authorities  should  be  the  papers  be  regular  they  will  be  so 

provoked.  held,  and   obedience  to  the  law  will 

While,  perhaps,  the  state  courts  could  command  greater  respect.     If  they  be 

not  by  certiorari  compel  the  governor  defective  no   citizen    should    be  sent 

of  a  state  to  return  the  papers  on  which  among    strangers,    perhaps    penniless 

h«  granted  a  warrant  for  the  extradi-  and  friendless,  to  battle  at  great  disad- 

tion  of   a    fugitive — which   is  by   no  vantage    with    the    great   power   and 

means  certain — it  is  evident  that  the  influence  of  officers  of  the  law,  where, 

governor  would  rarely,  when  properly  perhaps,   the   benefit  of  an  excellent 

and  respectfully  applied   to,   and  the  character  would  be  lost,  and  where  the 

courts  can  only  apply  by  certiorari  so  process  of  a  foreign  court  could  not 

tliat  their  granting  one  shows  no  dis-  compel  the  attendance  of  the  necessary 

respect  to  the  executive,  decline  to  re-  witnesses  to  establish  it.     Many  other 

turn  them.  reasons    will    readily    suggest    them- 

1.  The  governor  is  not  supposed  to  selves,  but  it  is  believed  the  fore- 
be,  and  frequently  is  not,  a  lawyer,  and  going  are  amply  sufficient  to  show  the 
consequently  it  is  not  his  duty  to  judi-  propriety  bf  the  executive  yielding  a 
dally  determine  the  sufficiency  of  the  willing  acquiescence  to  the  requests  of 
papers.  the  courts.      Indeed,  to  the  credit  of 

2.  While  it  is  the  duty  of  the  gov-  the  executive,  we  have  never  known  a 
emor  in  good  faith  to  obey  the  law  case  wherein  it  was  refused, 
requiring  him  to  surrender  alleged  The  question  of  identity  of  the  per- 
fngitives  from  justice,  yet  it  is  a  high  son  under  arrest  with  the  person 
prerogative  which  should  be  conserva-  charged,  is  always  open  for  contest : 
tively  and  judiciously  exercised.  Matter  of  Butler,  7  Luzerne  Leg.  Keg., 

3.  The  governor,  when  he  makes  a  209  ;  Leary's  Case,  6  Abb.  N.  C. ,  43. 
surrender,  sends  a  resident  of  his  own  It  is  sufficient  evidence  to  make  a 
state  elsewhere,  away  from  friends  and  prima  facie  case,  that  the  prisoner  is 
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the  person  described  in  the  warrant :  If  a  second  demand  for  the  surren- 

Leary's  Case,  6  Abb.  N.  C,  48.  der  of  a  fugitive  from  justice  be  made, 

See  People  «.  Donohue,  12  N.  T.  W.  a  discharge  upon  a  prior  warrant  for 

Dig.,  178.  the  same  offence  is  not  a  bar  to  tlie 

One  who  arrests  another  under  a  second  proceeding :  Matter  of  McDon- 
governor's  warrant  for  his  surrender  nell,  11  Blatchf.,  170. 
as  a  fugitive  from  justice,  is  not  liable  The  law  of  (>alifomia  authorizing 
for  false  imprisonment,  even  though  the  arrest  of  a  fugitive  from  justice 
the  warrant  be  not  valid  on  its  face  :  who  has  fled  from  another  state  before 
Matter  of  Titus,  8  Benedict,  411,  8  a  demand  for  his  surrender  by  the  ex- 
Chicago  Leg.  News,  284.  ecutive    authority  of   the  state  from 

Previous  adjudications  in  proceed-  which  he  fled,  and  his  detention  for  a 

ings  by  habeas  corpus  are  no  answer  reasonable  time  to  afford  an  opportu- 

to  a  new  writ  where  the  relator  is  re-  nity  for  such  executive  demand,  is  not 

strained  of  his  liberty.     The  decision  in  conflict  with  the  constitution  of  the 

under  one  writ  refusing  to  discharge  United  States  (§§  2,  art.  4).     The  war- 

him,  does  not  bar  the  issuing  of  a  sec-  rant  must  be  the  same  as  if  the  offence 

ond  writ  by  another  court  or  officer :  was  committed  in  the  state,  and  must 

People  9.  Brady,  56  N.  Y.,  188,  dis-  specify  the  offence  alleged  to  have  been 

tinguishing    Mercein    «.    People,    25  committed  :  Matter  of  Cnberth,  49  Cal., 

Wend..  64.  435  ;    Matter  of  Romanes,  1  Utah,  28 ; 

See  Leary's  Case,  6  Abb.  N.  C,  44.  Matter  of  Rosenblatt,  51  Cal.,  285. 


[8  Queen's  Bench  Division,  46.] 
Nov.  19,  1877. 

Hudson  and  Others  v.  Tooth. 

Prohibitum— Public  Worship  Reatdaium  Act,  1874  (87  <fc  38  Viet.  e.  86),  ss,  7,  8,  9— 
ReqiUremenl  as  to  Place  of  Hearing  Cause,  how  far  Directory, 

The  Public  Worship  Act,  1874  (37  A  38  Vict  c.  85),  s.  7,  makes  provision  for  the 
appoiDtmcnt  of  a  judge  of  the  provincial  courts  of  Canterbury  and  York.  By  s.  8 
a  representation  under  certain  drcumstances  may  be  made  to  the  bishop  of  illegal 
acts  or  omissions  in  the  performance  of  tiie  church  services,  by  any  incumbent 
within  his  diocese;  and  by  s.  9  if  the  bishop  is  of  opinion  that  proceedings  should 
be  taken  on  the  representation,  he  shall,  if  the  parties  are  unwilling  to  submit  to 
his  directions  without  appeal,  transmit  the  representation  to  the  archbishop  of  the 
province,  and  the  archbishop  "  shall  forthwith  require  the  judge  to  hear  the  matter 
of  the  representation  at  any  place  within  the  diocese  or  province,  or  in  London  or 
Westminster." 

A  representation  under  the  above  act  was  forwarded  t^  the  Bishop  of  Rochester 
47]  ^charging  that  T.,  the  incumbent  of  a  parish  within  the  diocese,  had  been 
guilty  of  illegal  practices  in  the  conduct  of  divine  service.  The  bishop  transmitted 
the  representation  to  the  Archbishop  of  Canterbury,  and  the  archbishop  thereupon 
by  instrument  of  requisition  required  the  judge  to  liear  and  determine  the  matter 
oi  the  representation  "  at  any  place  in  London  or  Westminster,  or  within  the  dio- 
cese of  Rochester,  as  you  may  deem  fit."  Notice  was  given  to  T.  that  the  case 
would  be  heard  in  Lambeth  Palace,  which,  although  within  the  province  of  Canter- 
bury, is  neither  in  London,  Westminster,  nor  the  diocese  of  Rochester. 

In  July,  1S76,  the  case  was  heard  at  Lambeth  Palace  in  his  absence,  and  he  was 
adjudged  to  have  been  guilty  of  illegal  practices,  and  a  monition  was  made  for  him 
to  abstain  from  them.  On  his  non-compliance  with  the  monition,  he  was  pro- 
nounced guilty  of  contempt  and  imprisoned.  From  first  to  last  he  took  uo  notice  of 
the  proceedings,  and  in  no  way  acquiesced  in  them  : 

Held,  that  the  whole  proceeding  was  void,  and  a  prohibition  must  be  granted,  for 
the  word  '*  London  "  in  the  requisition  could  only  be  construed  in  its  strict  sense  as 
the  city  proj)er  of  London,  and  the  judge  had  no  power,  under  the  act  or  otherwise, 
to  sit  in  any  place  beyond  the  limits  fixed  by  the  archbishop. 
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Rule  obtained  at  the  instance  of  the  Rev.  A.  Tooth,  call- 
ing on  Lord  Penzance,  the  official  principal  of  the  Arches 
Court,  upon  notice  to  him,  or  the  registrar  of  his  court,  and 
also  on  R.  Hudson,  S.  Gardiner,  and  R.  Gunston,  com- 
plainants in  the  case  of  Hudson  and  others  v.  Tooth  in  that 
court,  to  show  cause  why  a  writ  of  prohibition  should  not 
issue  to  prohibit  all  further  proceedings,  the  matter  being 
one  in  which  there  was  no  jurisdiction. 

The  facts  upon  the  affidavits  were  that  in  February,  1876, 
the  complainants,  who  were  parishioners  of  St.  James, 
Hatcham,  of  which  Mr.  Tooth  was  incumbent,  forwarded  a 
representation  under  the  Public  Worship  Act,  1874  (37  &  38 
Vict.  c.  85),  8.  7  (*),  to  *the  bishop  of  the  diocese  [48 
(Rochester)  charging  that  Mr.  Tooth  had  been  guilty  of 
illegal  practices  in  the  conduct  of  divine  service.  The  bishop 
transmitted  the  representation  to  the  Archbishop  of  Canter- 
bury, and  the  archbishop  thereupon  by  instrament  of  re- 
quisition required  the  judge  to  hear  and  determine  the 
matter  of  the  representation  "at  any  place  in  London  or 
Westminster,  or  within  the  diocese  of  Rochester,  as  you  may 
deem  fit."  In  June,  1876,  notice  was  given  to  Mr.  Tooth, 
who  had  been  served  with  the  representation,  that  the  case 
would  be  heard  in  Lambeth  Palace,  in  the  Public  Library, 
on  the  13th  of  July. 

On  the  13th  of  July  the  case  was  heard  in  Lambeth  Palace, 

(*)  The  Pablic  Worship  Act,   1874  tion  ....  he  shall  within  twenty-one 

(87  &  88  Vict.  c.  85),  s.  7,  makes  pro-  days  after  receiving;  the  representation, 

vision  for  the  appointment  of  a  judge  transmit  a  copy  thereof  to  the  person 

of  the  provincial  courts  of  Canterbury  complained  of,  and  shall  require  such 

and  York,  and  enacts  that  whenever  a  person,  and  also  the  person  making  the 

vacancy  shall  occur  in  the  offices  of  representation,    to    state    in    writing, 

official  principal  of  the  Arches  Court  within  tweuty-one  days,  whether  they 

of  Canterbury  and  the  Chancery  Court  are  willing  to  submit  to  the  directions 

of  York,  the  judge  shall  become  ex  of  the  bisliop  touching  the  matter  of 

officio  such  official  principal.  the  said  representation  without  appeal 

By  8.  8  :  "If  the  archdeacon  of  the  ....  and  if  they  shall  not  within  the 

archdeaconry,  or  a  churchwarden  of  time  aforesaid  state  their  willingness 

the  parish,  or  any  three  parishioners  to  submit  to  the  directions  of  the  bish- 

.  .  .  .  shall  be  of  opinion.  op,  the  bishop  "  shall  forthwith  trans- 

"(8.)  That  the  incumbent  has .  ..  .  mit  the  representation  in  the  mode 
failed  to  observe  ....  the  directions  prescribed  by  the  rules  and  orders  to 
contained  in  the  Book  of  Common  the  archbishop  of  the  province,  and  the 
Prayer  relating  to  the  performance  in  archbishop  shall  forthwith  require  the 
such  church  .  ...  of  the  services,  judge  to  hear  the  matter  of  the  repre- 
rites,  and  ceremonies  ordered  by  the  sentation  at  any  place  within  the  dio- 
said  book  .  .  .  such  archdeacon,  &c.,  cese  or  province,  or  in  London  or  West- 
may  represent  the  same  to  the  bishop  minster,''  and  ....  the  judge  shall 
by  sending  to  the  bishop  a  form  as  con-  pronounce  judgment  on  the  matter  of 
tained  in  Schedule  B  to  the  act."  the  representation,  and  ....  shall 

By  s.  9  :  *'  Unless  the  bishop  shall  issue  such  monition  (if  any)  as  ...  . 

be  of  opinion  .    .   .  that  proceedings  the  judgment  shall  require, 
should  not  be  taken  on  the  representa- 

28  Eng.  Rep.  6 
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which,  though  in  the  province  of  Canterbury,  is  neither  in 
the  city  of  London,  Westminster,  or  the  diocese  of  Roches- 
ter, in  Mr.  Tooth's  absence,  and  he  was  adjudged  to  have 
been  guilty  of  illegal  practices,  and  a  monition  made  for 
him  to  abstain  from  them.  On  his  non-compliance  with  the 
monition  further  proceedings  were  taken  under  which  he 
was  pronounced  guilty  of  contempt  and  imprisoned.  He 
was  subsequently  released  from  this  imprisonment,  but  stated 
that  he  anticipated  that  further  proceedings  would  be  taken 
against  him  to  enforce  payment  of  the  costs  incurred  by  the 
complainants.  From  first  to  last  he  made  no  objection  to 
the  jurisdiction  and  took  no  notice  of  the  proceedings,  and 
it  appeared  that  he  was  not  aware  of  the  form  of  the  requisi- 
tion until  after  his  sentence,  and  shortly  before  the  applica- 
tion for  the  rule. 

On  the  12th  of  July,  1877,  the  rule  above  mentioned  was 
obtained. 

49]  *^'  J'  Stephens^  Q.C.,  for  the  complainants,  and 
Benjamin^  Q.C.,  for  Lord  Penzance,  showed  cause :  First, 
the  hearing  at  Lambeth  Palace  was  a  hearing  at  "  London" 
within  the  meaning  of  the  requisition,  for  the  word  "Lon- 
don" must  be  taken  to  be  there  used  in  its  popular  sense, 
which  includes  Lambeth,  and  not  in  its  strict  sense  as  the 
city  proper  of  London.  The  word  ''city"  is  not  used,  nnd 
in  Wallace  v.  Atiorney-Oeneral^')  the  Master  of  the  Rolls 
held  that  in  a  bequest  to  the  "hospitals  of  London"  the 
word  "London"  could  not  be  confined  to  the  limits  of  the 
city.  In  the  Bishopric  of  Saint  Albans  Act  (38  &  39  Vict, 
c.  34)  the  term  "South  London"  is  applied  to  the  part  of 
Surrey  including  Lambeth.  Secondly,  it  was  not  a  condi- 
tion of  the  right  to  try  the  representation  that  the  judge 
should  sit  in  one  of  the  places  specified  in  the  requisition. 
The  act  37  &  38  Vict.  c.  85,  creates  no  new  jurisdiction,  but 
only  procedure,  and  any  irregularity  in  executing  it  is  noth- 
ing but  an  irregularity' in  procedure,  which  does  not  affect 
jurisdiction. 

[CocKBURN,  C.J.:  Does  not  the  act  give  the  discretion 
formerly  vested  in  the  bishop  to  the  archbishop?] 

Sect.  5  saves  all  jurisdiction  existino:  before  the  act.  Pro- 
ceedings are  now  taken  before  Lord  Penzance  as  the  Dean 
of  the  Arches  Court  of  Canterbury.  It  is  well  established 
that  if  the  parties  and  the  subject-matter  of  a  cause  are 
within  the  jurisdiction,  the  mode  of  citing  one  of  the  parties 
is  only  matter  of  procedure.  Hale,  Pleas  of  the  Crown, 
vol.  ii,  p.  39,  paragraph  23,  stating  that  although  sessions 

{')  83  Beav.,  384;  83  L.  J.  (Ch.),  814. 
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are,  by  the  statnte  of  6  R.  2,  c.  6,  to  be  held  in  the  principal 
towns  in  the  different  coanties,  it  had  been  decided  that  the 
justices  could  at  their  discretion  appoint  them  to  be  held 
elsewhere.  Heff.  v.  Archbishop  of  Canterbury  {^\  though 
upon  a  different  act,  shows  that  the  citation  to  appear  is  a 
mere  matter  of  procedure.  Again,  the  archbishop  had  full 
power  to  require  the  judge  to  hear  the  case  at  any  place 
within  the  province,  and  the  substance  of  his  requisition  is 
to  require  tne  judge  to  hear  it  within  the  statutory  limits. 
The  place  specified  is  a  mere  detail.  The  duties  of  the  arch- 
bishop as  to  naming  a  place  of  hearing  are  ministerial,  not 
judicial.  The  *condition  of  the  judge's  authority  is  [50 
the  simple  direction  to  hear  the  cause,  without  reference  to 
the  place  of  hearing.  The  requisition  followed  the  form  in 
the  rules  which  were  prepared  subsequently  to  the  act,  the 
word  ''province"  being  omitted  from  this  form  obviously 
by  accident.  But  the  rule  does  not  supersede  the  act.  The 
court  will  consider  the  general  intention  of  the  Legislature, 
which  cannot  be  that  the  non-observance  of  a  formal  step 
in  the  proceedings  shall  nullify  them  altogether.  If  a  strict 
construction  of  a  regulation  would  defeat  the  object  of  the 
act,  the  law  will  not  hold  it  to  be  imperative :  Liverpool 
Borough  BanTc  v.  Turner i^)\  Reg.  v.  Castro (^),  Lastly, 
assuming  that  there  was  an  irregularity,  the  proper  course 
was  to  apply  for  relief  to  the  Ecclesiatical  Court,  or,  upon 
appeal,  to  the  Judicial  Committee,  instead  of  applying  to 
this  court  after  the  final  conclusion  of  the  proceedings :  Mar- 
gate Pier  Company  v.  Hannam  (*). 

A,  Charles^  Q.C.,  and  W.  Phillimore^  in  support  of  the 
rule :  The  argument  that  37  &  38  Vict.  c.  85,  is  merely  an 
act  to  modify  the  existing  procedure  of  the  ecclesiastical 
courts  is  unfounded.  The  act  creates  a  new  and  special 
jurisdiction,  which  cannot  be  enlarged  by  the  fact  that  the 
judge  has  subsequently  become  official  principal  of  the  Court 
of  Arches.  If  any  oiie  of  the  conditions  of  the  right  to  ex- 
ercise this  jurisdiction  fails,  the  whole  proceeding  falls  to 
the  ground.  Under  the  former  act  3  &  4  Vict.  c.  86,  s.  27, 
any  person  could  institute  proceedings,  and  it  was  the  duty 
of  the  bishop,  after  a  presentment  from  commissioners  who 
formed  a  kind  of  grand  jury,  to  hear  the  cause  with  three 
assessors,  subject  to  an  appeal  to  the  Dean  of  Arches ;  37 
&  38  Vict.  c.  86,  prescribes  an  entirely  different  course.     A 

(')  6E.  AB.,546;  26  L.  J.  (Q.B.).  846.  (»)  Law  Rep.,  9  Q.  B.,  360;   6  Eng. 

(♦)  1  J.  <fc  H.,  169;  2  De  G.  F.  <&  J.,  R.,  817. 

602 ;  29  L.  J.  (Ch.),  827 ;  80  L.  J.  (Ch.),  {*)  8  B.  &  A.,  266. 
879. 
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new  judge  is  appointed,  who  can  only  proceed  in  the  manner 
directed  by  the  act.  The  only  authority  which  the  Court  of 
Arches  ever  had  to  hear  a  cause  was  by  letters  of  request 
from  the  bishop.  Passing  on  to  the  particular  point  before 
the  court,  it  will  be  observed  that  the  bishop  has  merely  to 
transmit  the  representation  to  the  archbishop,  having  no 
discretion  in  the  matter,  and  it  must  be  presumed  that  the 
51]  archbishop  has  some  *duty  to  perform.  The  duty 
•  undoubtedly  is  that  of  issuing  the  requisition,  which  is  the 
foundation  of  the  jurisdiction  of  the  judge,  and  if  this  re- 
quisition is  not  followed  the  whole  proceeding  is  void, 
Christie  v.  Unwin(J\  where  the  same  principle  was  held 
to  apply  even  to  the  exercise  of  an  authority  conferred  by 
statute  on  the  Lord  Chancellor.  The  suggested  construc- 
tion of  the  word  "London"  is  quite  untenable.  The  word 
must  bear  the  same  construction  as  it  would  in  any  other 
act  of  Parliament,  and  a  decision  as  to  the  sense  in  which 
the  word  was  used  in  a  will  can  afford  no  assistance.  As  to 
the  objection  that  there  was  a  remedy  by  appeal  to  the 
Judicial  Committee,  the  right  of  appeal  does  not  bar  the 
remedy  by  prohibition :  Burder  v,  Velep{'). 

CocKBURN,  C.J.:  I  think  this  rule  for  a  prohibition  njust 
be  made  absolute.  I  say  so  with  very  gr'eat  regret,  for  the  ob- 
jection is  of  the  most  technical  character,  has  nothing  to  do 
with  the  merits  of  the  case,  and  might  have  been  cured  in  a 
moment,  if  taken  at  the  time,  by  transferring  the  hearing  of 
the  cause  to  the  other  side  of  the  water.  Nevertheless, 
although  we  see  that  this  is  a  matter  of  the  purest  techni- 
cality, yet  if  the  objection  taken  goes  to  the  root  of  the  juris- 
diction, we  are  bound  in  the  administration  of  the  law  to  act 
accordingly. 

Now,  the  form  of  the  requisition  to  the  learned  ludge  be- 
fore whom  this  cause  came  is  in  the  terms  that  he  snail  exer- 
cise his  jurisdiction  "at  any  place  in  London  or  Westminster, 
or  within  the  diocese  of  Rochester,  as  he  may  deem  fit." 
The  fact  undoubtedly  is  that  the  cause  was  heard  and  the 
adjudication  made  not  within  the  diocese  of  Rochester,  but 
within  the  province  of  Canterbury;  the  requisition  omitting 
all  mention  of  the  province  of  Canterbury.  It  was  con- 
tended in  the  first  place  that,  although  there  was  ah  omis- 
sion of  the  province  of  Canterbury  as  one  of  the  districts 
within  which  the  jurisdiction  of  the  judge  might  be  exer- 
cised, yet  London  was  such  a  district,  and  the  term  "Lon- 
don "  must  be  taken  not  in  its  strict  but  in  its  popular  sense, 
in  which  would  be  included  all  those  precincts  which,  though 

(»)  11  Ad.  it  E.,  373.  {«)  12  Ad.  A  E.,  283,  at  p.  266. 
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not  forming  part  of  the  city  of  London  or  Westminster,  are 
yet  so  connected  with  London  itself  as  in  popular  accepta- 
tion to  be  included  ^within  that  term.  I  think  it  is  [52 
impossible  to  give  that  construction  to  the  requisition.  Even 
if  the  term  had  been  "London"  simply,  I  doubt  very  much 
whether  it  would  not  have  been  going  much  too  far  to  say 
that  the  term  "London"  could  be  taken  in  that  vague  and 
loose  sense  in  which  the  precincts  of  this  huge  metropolis 
are  now  sometimes  spoken  of  as  "London."  But  when  I 
find  that  "London"  is  used  in  contradistinction  to  West- 
minster, which,  according  to  the  construction  suggested  by 
Br.  Stephens,  would  unquestionably  be  included  in  London, 
my  own  conviction  is,  looking  at  the  provisions  of  the  act 
and  the  rules  that  have  been  framed  under  it,  that  what 
was  intended  was  that  the  archbishop,  in  giving  jurisdiction 
to  the  judge,  should  exercise  his  discretion  as  to  the  place  in 
the  province  at  which  the  hearing  of  the  matter  of  the  com- 
plaint should  take  place.  It  might  not  be  expedient  to  try 
It  in  the  diocese  on  account  of  some  strong  feelings  which 
the  matter  in  dispute  might  have  excited,  and  therefore  it 
might  be  advisable  to  take  it  to  the  larger  sphere  of  the  prov- 
ince. It  might,  on  the  other  hand,  w  desirable  to  send  it 
to  the  diocese  as  the  place  where  all  parties  lived,  the  par- 
ties complaining  and  the  party  complained  against,  in  order 
that  the  matter  might  be  adjudicated  upon  at  the  least  ex- 
pense, and  with  the  greatest  facility  and  convenience  to  all 
parties  concerned.  It  might,  on  the  other  hand,  be  indiffer- 
ent whether  it  was  tried  in  the  diocese  or  the  province,  and 
the  convenience  of  the  judge  or  the  convenience  of  the  par- 
ties might  suggest  that  it  should  be  sent  to  the  metropolis. 
Why  are  the  t^rms  "London"  and  "Westminster"  usedl 
I  cannot  help  thinking  because  at  one  time  the  Court  of 
Arches,  the  court  of  this  judge,  sat  in  the  city  of  London. 
At  the  time  of  the  passing  of  the  act  it  sat  in  Westminster, 
but  its  sittings  might  be  transferred  as  new  courts  were 
built,  the  sittings  might  be  transferred  at  one  time  from 
Westminster  to  London,  and  at  another  time  possibly  from 
London  to  Westminster,  and  therefore  the  act  of  Parliament 
included  both.  But,  having  included  both,  I  think  it  is  im- 
possible to  say  that  we  can  lake  London  as  including  West- 
minster, which  we  must  take  to  include  something  lying 
beyond  the  precincts  of  London  itself. 

rfow  then  comes  the  question  whether  that  being  so,  and 
the  cause  having  been  heard  within  the  province  of  Canter- 
bury, the  *exigency  of  the  statute  is  satisfied.  I  quite  [53 
agree  with  the  argument  that  the  statute  creates  a  new  juris- 
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diction.  The  argument  of  Mr.  Benjamin,  founded  upon  the 
fact  that  the  jurisdiction  of  the  Dean  of  Arches  existed  long 
anterior  to  this  act,  does  not  seem  to  me  to  touch  this  ques- 
tion. It  is  not  as  Dean  of  Arches  that  this  jurisdiction  is 
created  in  the  judge.  It  is  a  mere  accident  that  the  judge 
appointed  under  this  statute  has  become  the  Dean  of  Arches. 
Tiie  jurisdiction  is  the  creation  of  the  statute,  and  by  the 
statute  it  was  to  be  vested  in  a  barrister  of  a  certia.in  standing 
with  the  proviso,  which  possibly  may  have  been  put  in  (I  do 
not  say  it  was)  with  a  view  of  inducing  Lord  Penzance  to  ac- 
cept an  office  which,  after  the  judicial  functions  he  had  be- 
fore discharged,  might  otherwise  have  appeared  derogatory. 
''If  you  will  undertake  this  office — to  adjudicate  upon  these 
matters  ecclesiastical, — ^as  soon  as  the  office  of  Dean  of 
Arches  and  of  the  corresponding  office  in  the  province  of 
York  shall  fall  vacant,  that  office  shall  be  vested  in  you." 
It  is,  therefore,  to  my  mind  an  entirely  new  office,  one  with 
which  the  Dean  of  Arches  under  the  former  constitution  of 
the  ecclesiastical  court  had  nothing  to  do.  A  new  author- 
ity and  jurisdiction  is  also  vested  in  the  Archbishop  of  Can- 
terbury. Before  the  act  the  duty  of  passing  judgment  upon 
a  complaint  of  ecclesiastical  misconduct  belonged  to  the 
bishop.  There  is  no  doubt  he  would  refer  the  matter  event- 
ually to  the  Dean  of  the  Arches,  but  there  was  no  interme- 
diate jurisdiction  in  the  Archbishop  of  Canterbury.  A  new 
jurisdiction  is  therefore  created,  although  the  complaint 
must  in  the  first  instance  be  to  the  bishop,  and  the  bishop 
must  notify  it  to  the  parties,  and  call  upon  them  to  say 
whether  or  not  they  will  be  bound  by  his  decision ;  but  if 
they  will  not  agree  to  be  bound  by  it  without  appeal,  then 
the  bishop  refers  the  matter  by  the  form  given  in  the  statute 
to  the  arcnbishop.  But  as  far  as  the  archbishop  is  concerned 
this  is  an  entirely  new  authority,  and  an  entirely  new  juris- 
diction. This  being  so,  in  my  opinion,  the  jurisdiction  must 
be  exercised  in  strict  conformity  to  the  statute  which  creates 
it.  How  is  the  archbishop  to  exercise  his  jurisdiction?  By 
referring  the  matter  to  the  judge,  not  generally  leaving- it  to 
the  discretion  of  the  judge,  where  and  when  the  cause  shall 
be  heard  and  adjudicated  upon ;  but  he  is  "to  require  the 
54]  judge  to  *hear  the  matter  of  the  representation  at  any 
place  within  the  diocese  or  province,  or  in  London  or  West- 
minster." Mr.  Benjamin  made  a  faint  attempt  to  say  that 
all  that  was  necessary  was  that  the  archbishop  should  re- 
quire the  judge  to  hear  the  matter  of  the  representation,  and 
tbat  it  was  left  entirely  at  the  discretion  of  the  judge  to  de- 
termine where  he  would  hear  the  case,  so  long  as  he  con- 
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fined  himself  to  the  diocese  or  province,  or  to  London  or 
Westminster.  I  think  that  is  a  most  erroneous  reading  of 
this  statutory  proviso.  It  is  not  that  the  archbishop  shall 
require  the  judge  to  hear  and  leave  it  to  the  judge  to  deter- 
mine in  which  of  those  districts  he  will  hear  it.  It  is  the 
archbishop  who  is  to  require  the  judge  to  hear  it  in  one  of 
those  places,  as  in  the  discretion  of  the  archbishop  he  shall 
think  it  most  convenient.  Then  is  this  requirement  essen- 
tial to  the  jurisdiction  of  the  judge?  I  think  it  was  intended 
by  the  Legislature  to  be  so.  Therefore  it  is  not  competent  to 
the  judge,  where  the  archbishop  has  fixed,  in  conformity 
with  the  statute,  the  place  at  which  the  hearing  shall  be 
held,  to  substitute  for  that  place  any  other.  It  is  part  of 
the  jurisdiction  which  the  statute  places  in  the  power  of  the 
archbishop  to  create,  and  which  it  makes  one  of  the  condi- 
tions of  the  jurisdiction  to  be  so  created.  Merely  to  appoint 
the  judge  to  hear,  without  specifying  the  place  at  which  the 
hearing  is  to  be  held,  would  be  a  vicious  exercise  of  the  arch- 
bishop's authority,  and  would  confer  no  jurisdiction  uj)on 
the  judge.  But  Mr.  Benjamin  says  further,  "The  omission 
in  the  form  is  an  accident,  a  blunder  of  the  clerk.  The 
form  which  is  drawn  up  and  appended  to  the  rules  happens 
to  have  omitted  the  word  'province,'  and  the  form  used  in 
the  present  action  has  followed  the  form  appended  to  the 
rules.  The  word  'province,'  it  is  true,  is  omitted,  but  it 
ought  to  be  there,  and  therefore  you  may  supply  it,  and  the 
judge  may  be  considered  to  have  exercised  his  jurisdiction 
within  a  district  prescribed  by  the  archbishop."  This  argu- 
ment is  at  once  shattered  when  you  look  at  the  facts.  The 
only  jurisdiction  which  the  judge  can  exercise  is  the  juris- 
diction given  by  the  requisition  of  the  archbishop,  and  when 
the  archbishop  omits  the  term  "province,"  it  is  not  for  us  to 
say  that  that  omission  is  a  mere  accident,  and  was  not  in  ac- 
cordance with  his  intention.  Suppose  it  had  been  the  inten- 
tion of  the  archbishop.  Suppose  the  arclAishop  *had  [55 
thought  that  to  allow  this  matter  to  be  heara  within  the 
large  sphere  of  his  province  would  be  a  hardship  and  injus- 
tice to  the  parties,  and  he  had  omitted  the  word  "  province" 
purposely,  but  had  left  to  the  judge  the  option  or  trying  it 
in  the  diocese  or  in  London  or  Westminster  ?  The  whole 
question  is  whether  the  provision  is  merely  directory  or  a 
substantial  part  of  the  jurisdiction.  In  my  opinion  it  is 
more  than  directory.  I  regret,  as  I  have  said  before,  for  the 
reasons  I  have  given,  that  we  should  be  obliged  to  give  effect 
to  such  an  objection  as  this.  I  cannot,  however,  but  think 
that  it  goes  to  the  root  and  foundation  of  the  jurisdiction. 
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Mellor,  J.:  I  am  entirely  of  the  same  opinion.  I  have 
already  bad  the  advantage  of  bearing  tbis  point  discussed 
in  the  previous  case  of  Serjeant  v.  Dcde  ('),  and  am  able  to 
come  very  conclusively  to  the  same  opinion  as  that  ex- 
pressed by  my  Lord.  When  we  recollect  how  the  act  came 
to  be  passed,  the  circumstances  under  which  it  went  through 
Parliament,  the  criticism  which  it  underwent,  and  the  pro- 
tections which  it  was  supposed  were  inserted  in  it,  I  cannot 
doubt  that  the  origin  of  this  provision  was  this.  The  then 
existing  tribunal,  that  of  the  Dean  of  Arches,  and  the  sys- 
tem of  administering  the  law  ecclesiastical  were  not  suffi- 
cient to  meet  the  exigencies  of  the  case.  Then  what  was 
done  ?  The  Legislature  did  not  improve  or  extend  the  juris- 
diction of  the  Dean  of  Arches,  but  erected  an  entirely  new 
tribunal,  which  had  at  that  time  no  relation  whatever  to  the 
jurisdiction  exercised  by  the  Dean  of  Arches.  The  enact- 
ment is  only  so  far  one  of  procedure  that  it  regulates  the 
practice  of  the  new  court,  and  prescribes  the  mode  in  which 
the  jurisdiction  is  to  be  exercised.  That  it  was  the  result 
of  some  jealousy  on  the  part  of  the  public  is  clear.  It  de- 
prives the  bishop  of  his  former  jurisdiction,  and  reauiras 
him  to  transmit  the  representation  or  complaint  forthwith 
to  the  archbishop  of  the  province,  who  is  invested  with  au- 
thority to  send  it  to  the  judge  appointed  under  the  act. 
But  he  is  to  send  it  in  a  particular  manner ;  by  a  request 
issued  by  himself  in  which  ne  is  to  describe  where  the  juris- 
diction shall  be  exercised,  and  within  what  limits.  I  c^n 
56]  well  understand  that  *this  provision  proceeded  from 
some  jealousy  on  the  part  of  the  public.  Reg.  v.  Arch- 
bishop  of  Canterbury  {^)y  which  was  relied  on  by  Mr.  Ben- 
jamin, is  to  my  mind  a  very  strong  authority  against  the 
defendants.  It  was  there  decided  that  the  local  limit  of  the 
jurisdiction,  prescribed  by  3  &  4  Vict.  c.  86,  could  not  by 
any  means  be  extended.  It  was  thought  possible  that  there 
might  be  some  iifconvenience  in  that,  and  the  present  act 
was  passed  ;  but  then  it  is  not  left  as  a  matter  of  discretion 
to  any  individual,  except  the  archbishop,  to  determine 
within  what  place  or  what  limits  this  jurisdiction  shall  be 
exercised.  1  cannot  help  thinking  that  the  necessity  of 
making  this  alteration,  even  by  way  of  extension  of  the 
former  limit,  is  a  strong  authority  against  Mr.  Benjamin's 
contention. 

The  construction  enlarging  the  definition  "London"  con- 
tended for  by  Dr.  Stephens  cannot  be  admitted.  The  con- 
struction of  the  provisions  of  a  will  proceeds  upon  very 

{')  2  Q.  B.  D.,  658.  (<)  6  E.  A  B.,  646 ;  25  L.  J.  (Q.B.),  346. 
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different  principles  indeed  from  that  of  a  statute  which  de- 
fines and  gives  jurisdiction.  The  case  which  he  cited  affords 
no  ground  for  holding  that  the  word  "London"  in  the  act 
has  any  larger  meaning  than  the  city  of  London,  and  that  it 
is  the  London  which  is  meant  by  people  in  the  country  when 
they  speak  of  coming  up  to  town,  although  probably  they 
are  coming  up  to  Westminster  and  not  to  London.  It  is 
really  like  the  statutes  which  give  iurisdiction  at  Nisi  Prius 
and  other  procedure  acts,  in  which  London  and  Westmin- 
ster are  distinguished,  the  one  from  the  other,  and  in  which 
the  jurisdiction  prescribed  to  be  exercised  in  the  one  cannot 
be  exercised  in  the  other.  I  agree  entirely  with  my  Lord 
that  it  is  not  a  question  of  procedure  but  a  question  of  juris- 
diction«  and  I  think  it  is  a  new  jurisdiction ;  a  new  proce- 
dure adapted  to  the  new  jurisdiction,  and  the  exposition  of 
the  authority  of  the  archbishop  which  my  Lord  has  given, 
entirely  satisfies  my  mind  as  to  what  is  the  real  meaning  of 
the  section. 

That  being  so,  I  am  of  opinion  that  the  jurisdiction  was 
not  properly  founded,  and  that  the  proceedings  which  took 
place  in  the  absence  of  Mr.  Tooth  must  be  considered 
as  void. 

Lush,  J. :  I  exceedingly  regret  the  necessity  under  which 
I  *feel  of  holding  that  this  rule  must  be  made  abso-  [57 
lute.  The  objection  is  one  thoroughly  of  a  technical  nature, 
but  as  nothing  has  been  brought  tefore  us  to  show  that  the 
defendant  has  by  anything  he  has  done  precluded  himself 
from  raising  the  objection,  if  it  is  a  good  one  we  are  bound 
to  give  effect  to  it,  though,  I  must  say,  considering  the  lapse 
of  time  that  has  occurred  since  the  judgment  was  given, 
considering  that  the  defendant  has  not  thought  fit  to  test 
the  validity  of  that  judgment  by  resorting  to  a  court  of  ap- 
peal, the  objection  is  one  which  comes  with  very  bad  grace 
from  him.  Nevertheless,  if  it  is  a  good  one,  we  are  bound 
to  give  effect  to  it,  and  I  am  constrained  to  hold  that  it  is  a 
good  one. 

I  cannot  agree  with  Mr.  Benjamin  that  the  act  in  question 
is  one  which  merely  alters  and  regulates  the  procedure  be- 
fore the  Court  of  Arches.  On  the  contrary,  it  gives  new  and 
summary  proceedings  against  clergymen  who  are  charged 
with  the  particular  breaches  of  ecclesiastical  law  mentioned 
in  the  8th  section,  and  enlarges  the  authority  of  the  new  tri- 
bunal over  them.  And  whereas  before  and  at  the  time  this 
act  passed  no  clergyman  could  be  compelled  to  appear  out 
of  ttie  diocese  to  answer  any  charge  against  him,  this  act 
authorizes  his  being  summoned  to  appear  anywhere  within 
28  Eng.  Rep.  7  ' 


50  QUEEN'S  BENCH  DIVISION.  [Vol  IIL 

1877  Hudson  v.  Twth.- 

the  province,  or  in  London  or  Westminster.  With  regard 
to  the  summons,  I  again  differ  from  Mr.  Benjamin.  The 
authority  is  not  given  to  the  judge,  but  it  is  given  to  the 
archbishop.  The  words  in  the  9th  section  appear  to  me  to 
afford  no  sound  argument  to  the  contrary.  According  to 
the  terms  of  the  act,  when  the  bishop  remits  the  representa- 
tion to  the  archbishop,  '*the  archbishop  shall  forthwith  re- 
quire the  judge  to  hear  the  matter  of  the  representation  at 
any  place  within  the  diocese  or  province,  or  in  London  or 
Westminster."  Then  comes  the  following  section,  which 
says  that  the  judge  shall  give  notice  to  the  parties  of  the 
time  and  place  at  which  he  shall  proceed  to  hear  the  matter ; 
so  that  the  archbishop  is  to  fix  the  limit  within  which  the 
proceeding  is  to  be  heard,  and  having  so  done,  the  judge  is 
to  appoint  the  particular  place  within  those  limits  at  which 
he  intends  to  sit.  That,  therefore,  is  a  material  extension  of 
the  powers  over  clergymen  which  existed  at  the  time  this 
act  passed.  Unfortunately,  the  archbishop  here  adopted 
58]  the  form  framed  under  *the  last  section  of  this  act, 
and  that  form,  I  have  no  doubt  for  good  reasons  apparent 
to  those  who  framed  the  form,  omits  the  word  "province," 
and  does  not  authorize  the  clergyman  to  be  summoned  to 
any  place  out  of  the  diocese.  Now  as  the  act  of  Parliament 
does  not  give  any  express  authority  to  frame  forms,  I  do 
not  think  that  form  was  binding  upon  the  archbishop.  The 
archbishop  might,  if  he  had  chosen,  have  adopted  the  words 
the  act,  and  have  authorized  the  judge  to  summon  him  to 
appear  anywhere  within  the  province.  But  he  has  not  done 
so.  That  being  so,  I  think  the  archbishop. has  executed  the 
authority  which  the  act  gives  him,  and  defined  the  limits 
within  which  the  judge  was  to  sit  to  hear  the  complaint. 

Well,  the  judge  sat  neither  in  the  diocese  nor  in  London, 
according  to  the  construction  I  put  upon  the  word,  nor  in 
Westminster.  He  sat  within  the  province,  namely,  at  Lam- 
beth ;  but  then  the  authority  given  by  the  archbishop  does 
not  extend  to  summon  the  clergyman  anywhere  within  the 
province,  but  only  within  the  diocese,  or  within  London  or 
Westminster.  The  defendant  did  not  appear,  and  if  I  am 
right  in  my  construction  of  the  word  "London,"  he  was  not 
bound  to  appear.  He  was  not  bound  to  appear,  before  the 
act  passed,  anywhere  out  of  the  diocese,  and  he  now  can 
only  be  bound  to  appear  within  those  limits  which  the  act 
authorises  the  archbishop  to  assign,  and  the  archbishop  has 
not  assigned  the  province  as  one  of  them. 

Another  argument  is  that  Lambeth  is  within  London. 
That  depends  upon  whether  the  word  "London"  here  is  to 
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be  taken  to  mean  metropolitan  London  or  municipal  Lon- 
don. Metropolitan  London  embraces  Westminster.  No- 
bod  3%  then,  speaking  of  the  metropolis  at  large,  would  think 
of  mentioning  Westminster,  which  is  a  part  of  it,  as  some- 
thing distinct  from  London  itself.  Therefore  I  am  con- 
strained to  hold  that  '* London"  here  means  London  proper, 
otherwise  there  would  be  no  necessity  for  naming  the 
subordinate  part,  Westminster,  which  would  be  part  01  Lon- 
don. Therefore  it  must  be  taken  to  mean  that  the  arch- 
bishop may  require  the  judge  to  hear  the  matter  at  any 
place  within  the  diocese,  or  within  the  city  of  London  or 
Westminster.  Unfortunately,  the  judge  did  not  sit  at  either 
of  those  places.  The  defendant  did  not  attend  before  him, 
and  was  not  bound  to  attend.  *I  do  not  say  what  [59 
would  have  been  the  consequences  if  he  had  attended.  I 
am  far  from  saying  that  then  the  proceedings  would  not 
have  been  perfectly  regular ;  but  he  did  not  attend,  and  the 
consequence  was  that  the  judge  proceeded  in  his  absence, 
and  pronounced  judgment  against  a  person  who  did  not  ap- 
pear and  who  was  not  bound  to  appear.  It  therefore  seems 
to  me  impossible  that  the  judgment  can  stand.  As  I  said, 
nothing  is  brought  before  us  to  show  that  the  defendant  has 
done  anything  whatever  to  preclude  himself  from  taking  the 
objection.  The  proceedings  are  not  entirely  at  an  end,  and 
therefore  we  must  assume  that  there  is  something  upon 
which  the  prohibition  can  operate.  Upon  these  grounds  it 
is  that  I  am  bound,  on  the  true  construction  of  the  act  of 
Parliament,  to  say  that  a  prohibition  must  go. 

This  same  point  was  before  my  Brother  Mellor  and  myself  in 
Serjeant  v.  l)ale{*).  But  inasmuch  as  there  was  another  ob- 
jection there  which  itself  was  fatal  to  the  proceedings,  we  did 
not  trouble  ourselves  to  come  to  a  decision  upon  this  point ; 
we  merely  observed  that  it  was  one  of  a  very  serious  nature. 
We  have  now  had  the  benefit  of  a  full  argument,  and  have 
heard  all  that  can  be  alleged  on  the  other  side,  and  I  must 
confess  that  the  view  we  then  entertained  has  only  been 
strengthened,  and  that  I  now  decide,  without  any  doubt, 
that  the  whole  proceeding  was  coram  non  judicCy  on  the 
ground  that  the  learned  judge  sat  where  he  was  not  author- 
ized to  sit  by  the  requisition  of  the  archbishop,  and  the 
defendant  did  not  appear ;  so  that  there  was  no  authority 
to  proceed  againsf  him  in  his  absence.  Rule  absolute. 

Solicitors  for  applicant :  Brooks,  JenJcins  &  Co, 
Solicitors  for  complainants  in  Hudson  v.  Tooth  and  for 
Lord  Penzance  :  Moore  &  Currey. 

(»)  2  Q.  B.  D.,  658. 
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See  1  Wells  on  JuriBdiction,  §§  117-  refusing  to  oonsider  the  second  question 

121.  (p.  110). 

As  to   jurisdiction    in    one    county  InBucklinv.  Cliapin,  53Barb.,493-4, 

where  the  offence  is  committed  in  an-  it  is  said,  this  case  went  off  on  the  first 

other,  within  500  yards  of  the  county  point  discussed  by  judge  Lott,  and  that 

line,  see  Davis  v.  People,  56  N.  Y.,  05  ;  proceeding  in  a  reference  is  a  waiver 

County  of  Floyd  ©.    County  of  Cerro  of  all  objections,  because  of  irregulari- 

Gordo,  47  Iowa,  186  ;  State  v.  Ander-  ties, 

son,  25  Minn..  66,  33  Am.  Rep.,  455.  In  Gould  v.  Bennett,  59  N.  Y.,  124, 

In  Webber  v.  Truax,  1  City  Courts  it  affirmatively  appeared  (p.  125),  that 

Rep.,  242,  it  was  held  that  a  referee  the  appellant  expressly  objected  to  the 

could  not  be  appointed  by  the  marine  adjournment,  aud  that  it   was  made 

court  of  the  city  of  New  York  to  take  under  his  objection  and  exception, 

an  examination  in  an  adjoining  county,  In  Birmingham,  etc.,  v.  Hatfied,  43 

citing  Bonner t>.  McPhail.  31  Barb.,  106.  N.  Y.,  224,  it  afiinuatively  appeared. 

In  Northrup  ©.  The  People,  37  N.  Y. ,  p.  224,  that  the  parties  expressly  obiect- 

203,  the  statute  made  it  the  duty  of  the  ed  to  the  adjournment.     It  was  iield 

judges  of  the  Supreme  Court  of  each  that  having  once  done  so,  Uiey  were 

district  to  appoint  the  times  and  places  not  bound  to  repeat  it. 

of   holding    courts    of  oyer  and  ter-  But  where  the  party  is  present  when 

miner,  within  their  respective  districts,  the  adjournment  is  made  and  does  not 

It  was  held  that  such  appointments  object,  he  will  not  afterward  be  allowed 

having  been  made,  it  was  irregular  for  to  do  so  :  First  Nat.  Bank  v.  Hamilton, 

a  court  properly  convened  pursuant  to  50  How.,  116. 

an  appointment  to  adiourn  to  another  In  Brush  o.  Mullaney,  12  Abb.  344, 

court  house  in  anotner  place  in  the  the  party  had  not  appeared,  or  in  any 

same  county.     The  defendant,  in  an  in-  manner  waived  the  objection,  tliat  a 

dictment,  on  the  court  having  convened  referee  had  no  right,  where  the  order 

at  the  adjourned  court  house,  having  gave  him  no  power  to  do  so,  to  hear 

objected  that  the  court  had  no  right,  the  case  outside  of  the  county  named  as 

power  or  authority  to  proceed  with  a  the  place  of  trial.     The  court  held  that 

trial  upon  his  indictment,  the  Court  of  it  was  an  irregularity,  of  which  the 

Appeals  held  that  it  was  irregular  for  party  might  avail  himself  by  motion  to 

the  court  to  do  so,  and  reversed  a  con-  set  aside  the  judgment, 

yiction  there  had.  This  case  is  now  provided  for  by  rule 

In  Bonner  v.  McPhail,  31  Barb.,  106,  26  of  the  Supreme  Court  of  New  York, 

an  action  for  slander  in  charging  the  Where  a  referee  was  appointed  by  a 

plaintiff  with  perjury  before  a  referee  local  court  having  power  to  set  only  in 

in  a  case  in  the  city  court  of  Brooklyn,  the  locality,  it  was  held  that  an  objec- 

while  sitting  in  New  York,  tion  that  the  referee  resided  and  that 

Judge  Lott  held  the  action  would  not  the  trial  was  had  out  of  the  jurisdiction 

lie,  for  two  reasons  :  of  the  court,  was  untenable  where  it  did 

1.  That  no  order  of  reference  had  not  appear  that  the  point  was  made  at 
been  made  or  entered,  and  consequent-  the  trial,  nor  but  that  the  decision  was 
ly  the  party  acting  as  referee  was  not,  made  in  the  jurisdiction:  Blake  v. 
in  fact,  a  referee,  and  had  no  judicial  Lyon,  etc.,  77  N.  Y.,  626. 

power  whatever.  See  also  Sanborn  v.  Lefferts,  58  N.  Y. , 

2.  The  reference  was  being  carried  179, 185  ;  Buckmant?.  Chapin,  53Barb., 
on  in  New  York.  488,  35  How.  Pr.,  155. 

Judge  Brown  also  wrote  an  opinion. 
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*The  Queen  v.  Holbrook  and  Others.  [60 

lAhd — Criminal  Infcrmaiifm. — Publieation  by  Ediior  of  Newtpaper  voithout  Kiumledge  I 

of  Proprieton — Lord  CampbdCs  Act  (6  ofc  7  VicL  e,  96),  ».  7. 

At  the  trial  of  a  criminal  information  against  the  defendants  for  a  libel  pnblished 
in  a  newspaper  of  which  they  were  proprietors,  it  appeared  that  each  of  them  man- 
aged a  different  department  of  the  newspaper,  but  that  the  duty  of  editing  what  was 
called  the  literar}'  department  was  left  by  them  entirely  to  an  editor  whom  they  had 
appointed  named  O.  The  libel  in  question  was  inserted  in  the  paper  bv  G.  without 
the  express  authority,  consent,  or  knowledge  of  the  defendants.  The  judge  having 
direcUNl  a  verdict  of  guilty  against  the  defendants : 

Ife/d,  by  Cockburn,  C.J.,  and  Lush,  J.,  that  there  must  be  a  new  trial,  for  upon  the 
true  construction  of  6  <&  7  Vict.  c.  96,  s.  7,  the  libel  was  published  without  the  defend- 
ants' authority,  consent,  or  knowledge,  and  it  was  a  question  for  the  jury  whether 
the  publication  arose  from  any  want  of  due  care  and  caution  on  their  part 

By  Mellor,  J.,  dissenting,  that  the  defendants,  having  for  Uieir  own  benefit  employed 
an  exlitor  to  manage  a  particular  department  of  the  newspaper,  and  given  him  full  i 

discretion  as  to  the  articles  to  be  inserted  in  it,  must  be  taken  to  have  consented  to  I 

the  publication  of  the  libel  by  him ;   that  6  <fc  7  Vict.  c.  96,  s.  7.  had  no  application 
to  the  &cts  proved,  and  that  the  case  was  properly  withdrawn  from  the  jury. 

In  this  case  a  criminal  information  had  been  obtained  by 
J.  Howard  against  the  defendants,  R.,  E.  G.,  and  A.  K. 
Holbrook,  the  proprietors  of  the  Portsmouth  Times  and 
Naval  Gazette^  for  a  libel  published  in  that  newspaper. 

At  the  trial,  before  Lindley,  J.,  at  the  Winchester  Summer 
Assizes,  1877,  it  appeared  that  the  newspaper  was  managed 
by  the  three  defendants,  who  resided  at  Portsmouth  (where 
the  paper  was  published),  one  of  them,  A.  Holbrook,  taking 
the  advertising  department ;  another,  K.  Holbrook,  a  small 
share  in  the  commercial  part  of  the  paper  ;  and  a  third,  E. 
G.  Holbrook,  superintended  the  financial  and  printing  de- 
partment. The  alleged  libel,  which  was  in  the  form  of  a 
letter,  was  inserted  by  Green,  the  editor,  without  the  knowl- 
edge of  the  defendants,  one  of  whom  was  at  the  time  absent 
from  Portsmouth  owing  to  the  illness  of  a  relation.  Green 
was  himself  called  for  the  defence,  and  stated  that  he  was 
employed  by  the  defendants  to  edit  the  literary  department 
of  the  newspaper,  and  added,  "they"  (the  defendants) 
*"  leave  everything  to  me."  The  jury,  under  the  direc-  [61 
tion  of  the  learned  judge,  found  a  verdict  of  guilty  against 
the  defendants. 

A  rule  having  been  obtained  calling  on  the  prosecutor  to 
show  cause  why  the  verdict  should  not  be  set  aside,  or  a  new 
trial  had,  on  the  ground  that  the  learned  judge  misdirected 
the  jury  in  stating  that  the  defendants  were  criminally  re- 
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sponsible  for  the  publication,  although  they  had  appointed 
a  competent  editor  to  conduct  the  newspaper,  and  on  the 
ground  that  the  publication  was  made  without  their  actual 
authority,  consent,  or  knowledge,  and  did  not  arise  from 
want  of  due  care  or  caution  on  their  part. 

A.  Charles^  Q.C.,  and  A.  L,  Smithy  showed  cause :  The 
act  6  &  7  Vict.  c.  96  ('),  has  no  application  to  the  facts  at 
the  tr^al,  which  did  not  establish  a  presumptive  case  of  pub- 
lication, but  showed  an  actual  publication  of  the  newspaper 
by  the  authority  of  the  defendants.  If  the  defendants,  who 
authorized  another  x>«rson  to  edit  their  newspaper  and  put 
in  it  what  he  pleased,  are  protected  by  the  statute,  the  result 
will  be  that  no  criminal  information  can  ever  be  filed  against 
a  newpaper  proprietor.  The  act  was  passed  to  remove  the 
anomaly  in  the  law  of  libel,  by  which  proof  of  the  proprie- 
torship of  a  newspaper  in  which  a  libel  was  published  was 
held  to  be  conclusive  proof  of  guilt.  This  is  evident  from 
the  cases  of  Rex  v.  WcUter  (') ;  Rex  v.  Outch  (') ;  Colburn  v. 
PatTnore  (*),  which  show  that  the  proprietor  of  a  newspaper 
who  took  no  part  in  the  publication  of  a  libel  w^as  held  to 
be  criminally  responsible  for  it.  This  being  the  state  of  the 
law,  the  act  was  passed  with  the  intention  of  enabling  the 
defendants  to  rebut  the  inference  which  would  otherwise  be 
drawn  from  the  mere  proof  of  proprietorship,  by  showing 
that,  although  proprietors,  they  had  no  hand  in  the  appoint- 
62]  ment  of  the  editor  or  *per8on  who  inserted  the  libel, 
or  that  the  libel  was  inserted  by  some  stranger  without  their 
intervention.  The  act  was  not  intended  to  exonerate  the 
active  managers  of  newspapers,  and  to  enable  them  to  escape 
liability  by  committing  one  department  of  the  paper  of  which 
they  receive  the  profit,  to  an  editor  with  full  power  to  insert 
what  he  pleases. 

[CocKBURN,  C.J.:  Why  should  the  act  give  protection 
to  a  man  who  is  presumed  to  be  the  publisher,  and  not  ex- 
tend it  to  one  who  is  proved  to  be  the  actual  publisher  ? 

Lush,  J.:  You  contend  that  the  act  was  passed,  not  to 
meet  cases  which  had  occurred,  but  to  meet  cases  which  had 
not  occurred.] 

(*)  B  A  7  Viot.  c.  96,  8.  7:    "Whenao-  his  authority,  consent,  or  knowledge,  and 

ever  upon  the  trial  of  any  indictment  or  that  the  said  publication  did  not  arise 

information  for  the  publication  of  a  libel,  from  want  of  due  care  or  caution  on  his 

under  the   plea  of  not  guilty,  evidence  part." 

flhflll  have  been  given  which  shall  estab-  («)  8  Esp.,  21. 

Jish  a   presumptive   case  of  publication  (»)  Mood.  A  M.,  433,  at  p.   437,  per 

against  the  defendant  by  the  act  of  any  Lord  Tenterden,  C.J. 

other  person  by  his  authority,  it  shall  be  (*)  1  C.  M.  it  R.,  73,  per  Alderson,  B., 

competent    to  such    defendant   to   prove  p.  76. 

that  such  publication  was  made  without 


Vol.  m.]  QUEEN'S  BENCH  DIVISION.  55 

The  Queen  v.  Holbrook.  1877 

No  authority  upon  the  precise  question  can  be  found  ;  but 
in  a  civil  action,  BarwicU  v.  English  Joint  Stock  Bank  (*), 
it  was  held  that  the  bank  were  liable  for  the  fraud  of  their 
manager,  for  they  were  liable  for  the  conduct  of  their  agent 
in  doing  the  business  in  which  they  had  placed  him  ;  and  in 
Heg,  V.  Stephens  {')  it  was  held  that  the  owner  of  works, 
carried  on  for  his  profit  by  his  agents,  was  liable  to  be  in- 
dicted for  a  public  nuisance,  caused  by  the  acts  of  his  ser- 
vants in  carrying  on  the  works. 

H.  T.  Cole^  Q.C.,  and  Folkard^  in  support  of  the  rule  :  It 
must  be  taken  that  the  defendants  did  not  authorize  the 
publication  of  the  libel.  Neither  could  it  be  said  that  the 
publication  was  owing  to  any  want  of  care  on  their  part ; 
but,  at  the  least,  this  was  a  question  which  should  have  been 
left  to  the  jury.  The  report  of  the  commissioners,  appointed 
by  the  House  of  Lords  to  inquire  into  the  law  of  libel  before 
the  passing  of  6  &  7  Vict.  c.  96,  shows  that  it  was  the  inten- 
tion of  the  Legislature  to  protect  the  defendant  where  he  is 
in  a  position  to  prove  that  the  libel  was  published  contrary 
to  his  instructions,  and  that  he  had  not  been  acquainted  with 
the  contents  of  it. 

CocKBURN,  C.  J.:  I  am  of  opinion  that  this  rule  for  a  new 
trial  should  be  made  absolute.  The  facts,  as  I  understand 
them,  are  as  follows:  The  defendants,  three  in  number,  are 
the  proprietors  of  a  newspaper  in  which  this  libellous  ar- 
ticle appeared.  But  it  appears  that  at  Portsmouth,  the 
place  where  the  newspaper  is  published,  *the  duties  [63 
of  managing  the  newspaper,  or  conducting  the  newspaper, 
are  divided  between  four  persons.  There  is  an  editor,  who 
manages  what  has  been  called  the  literary  department  of 
the  paper;  one  of  the  defendants  takes  the  commercial  part 
of  the  paper ;  another  the  advertising  part  of  the  paper ; 
and  the  third  the  actual  publication  of  the  paper,  the  print- 
ing. At  the  time  this  article  was  inserted,  one  of  the  de- 
fendants had  left  and  gone  to  a  distant  part  of  the  country, 
and  he,  therefore,  was  certainly  not  cognizant  of  the  fact  of 
its  publication.  The  others  were  present  at  the  place  of 
publication,  and  were  engaged  in  discharging  the  duty 
which  they  had  severally  undertaken  in  the  publication  of 
this  issue  of  the  paper.  But  it  was  proved  that  in  the  part 
of  the  paper  in  which,  the  libel  appeared  the  duties  had  been 
left  entirely  to  the  editor — that  neither  of  these  defendants 
actually  knew  of  the  insertion  of  the  letter  in  question. 
And  now  comes  the  question  whether,  although  the  editor, 
who  was  not  proceeded  against,  might  have  been  made  re- 

(')  Law  Rep.,  2  Ex.,  259.  O  Law  Rep.,  1  Q.  B.,  702. 
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for  the  article  which  he  himself  inserted — whether 
lants,  or  any  or  thither  of  them,  are  criminally  re- 
for  the  publication  of  this  article.  Now  it  is  an 
1  principle  of  law  in  general  that  a  man  can  only 
riminally  responsible  for  an  act  which  he  has  com- 
mself,  or  throngh  the  agency  of  another,  either 
r  constructively.  And  it  is  to  be  taken  as  a  fact, 
s  now  stands,  that  the  parlies  who  were  made  tlie 

8  in  this  criminal  information  were  none  of  them 
ognizant  of  this  publication ;  and  it  is  not  to  be 
in  my  opinion,  from  the  mere  employment  of  an 
onduct  this  part  of  the  paper,  however  wide  may 
irelion  which  they  allowed  to  him  in  the  conduct 

they  gave  him  authority  to  do  that  which  Would 
ry  to  the  criminal  law  of  the  land.     You  are  at 

imply  from  the  employment  of  an  agent  that 
he  does  in  the  conduct  of  the  business  according 

9  been  sanctioned  or  authorized  i  but  it  is  not,  in 
in,  to  be  inferred  that  his  employer  has  given  liim 
to  commit  crime,  because  he  has  employed  him  in 
ct  of  his  business.  But,  at  the  same  time,  while 
e  general  proposition,  there  seems  in  practice  to 

introduced  an  exception  to  the  general  role  in  the 
jular  case  of  *libel,  for  whatever  may  formerly  have 
iew  of  the  law,  there  can  be  no  doubt  Lord  Ken- 
isi  Prius,  and  afterwards  Lord  Tenterdf  n,  also  at 
I,  held  that  where  the  fact  of  proprietorship  was 
nd  if  the  libel  complained  of  was  found  in  the 
n  conducted  by  the  agents  of  the  propiietor,  the 
'  might  be  held  criminally  responsible.  It  is  not 
issary  on  the  present  occasion  to  say  how  far  one 
or  dissents  from  that  legal  doctrine  ;  it  ia  enough 
at  it  was  afterwards  considered  by  some  of  the 
^htened  thinkers  of  the  day,  lawyers  and  non- 
hat  we  had  an  anomaly  in  the  law  whiuh  violated 
irinciples  of  justice  and  ought  to  be  got  rid  of. 
not  doubt  for  a  moment  that  it  was  with  a  view  to 
that  anomaly  that  this  7th  section,  of  what  is 
known  by  the  name  of  Lord  Campbell's  Act,  was 
t  was  suggested,  indeed,  that  it  was  to  get  rid  of 
ty  in  which  a  proprietor  was  placed  by  prima 
f  of  his  proprietorship;  from  the  presumption 
;  from  certain  evidence  which  led  fairly  to  the  in- 
jroprietorship.  It  was  also  suggested  that  the 
uestiou  was  passed  with  a  view  to  enable  a  pro- 
■re  a  libellous  article  had  been  inserted  in  a  pub- 
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lication  of  which  he  was  the  proprietor  by  some  one  who 
might.be  thought  to  be  his  agent,  but  who,  in  point  of  fact, 
was  not  his  agent,  the  agency  having  never  been  created,  or 
having  been  put  an  end  to,  that  it  was  passed  to  enable  him 
to  get  rid  of  that  assumption  by  adducing  proof  to  rebut 
it.  But  the  obvious  answer  to  both  these  propositions  is 
that  as  neither  case  arose  as  the  law  stood  before,  there  was 
no  necessity  for  such  legislative  assistance — the  man  who  ap- 
peared to  be  yrojirietoT  prima  facie  could  not  be  prevented 
from  disproving  what  prima  facie  appeared,  but  did  not  in 

Eoint  of  fact  exist.  I  can  only  come  to  the  conclusion  that 
lOrd  Campbell's  Act,  in  this  7th  section,  was  intended  to 
meet  the  anomaly  to  which  I  have  just  referred,  viz.,  that 
of  holding  a  man  criminally  responsible  for  something  in 
which  he  had  taken  no  part,  and,  in  fact,  of  which  he  was 
not  even  cognizant.  This  being  so,  I  ask  myself  whether 
this  case  is  not  within  the  protection  of  the  7th  section,  and, 
I  think,  in  regard  to  one  of  the  defendants  that  it  is  clearly 
so.  With  regard  to  the*others,  it  is  more  or  less  doubtful 
*what  the  fact  might  have  been,  but  with  regard  to  [65 
the  man  who  had  gone  away  and  who  was  living  in  a  dis- 
tant part  of  the  country  at  the  time,  who  knew  nothing  of 
what  was  going  on  at  the  time  this  article  is  published,  it 
seems  to  me  that  he  is  clearly  within  the  protection  of  the 
7th  section,  unless  it  can  be  shown,  which  was  not  done  in 
the  present  instance,  that  though  absent,  he  gave  actual  au- 
thority to  the  editor  to  publish  the  libellous  matter,  or  that 
he  was,  though  at  a  distance,  still  taking  his  part  in  the 
conduct  of  the  newspaper.  But  even  in  the  last  case  it 
strikes  me  he  could  not  be  made  responsible  for  that  which 
he  knew  nothing  of.  With  regard  to  the  other  defendants 
a  diflFerent  state  of  things  presents  itself.  The  statute  ex- 
cepts from  the  protection  which  it  gives,  the  cases  where  au- 
thority has  been  given  to  publish  libellous  matter,  where 
there  has  been  consent  to  the  publication  either  of  the  ar- 
ticle in  question  or  similar  articles,  where  there  has  been 
knowledge  of  the  act  committed — that  is,  of  the  publication 
which  is  made  the  subject-matter  of  the  offence — and  where 
there  has  been,  on  the  part  of  the  proprietor  whom  it  is 
sought  to  make  responsible,  any  absence  of  due  care  and 
caution  in  the  manner  in  which  the  newspaper  is  conducted, 
and  as  to  the  articles  contained  in  it.  Now,  with  regard  to 
those  defendants  who  were  present  and  concerned  in  the  im- 
mediate publication  of  that  issue  of  the  newspaper  in  which 
this  article  was  inserted,  it  would  be,  in  my  opinion,  a  ques- 
tion for  a  jury  whether  or  not,  looking  at  their  presence 
28  Eng.  Rep.  8 
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at  the  time  of  the  publication,  looking  at  the  circumstances 
of  their  being  there  at  the  time  when  the  publication 
was  issued — they  had  any  knowledge  of  what. was  done, 
and,  having  that  knowledge,  whether  they  must  be  taken 
to  have  consented  to  what  was  done,  or,  at  all  events, 
whether,  by  not  looking  to  see  what  the  paper  contained 
before  they  suffered  it  to  be  issued,  they  were  wanting  in 
due  care  or  caution.  These  are  questions  which,  I  think, 
might  have  been  left  to  the  jury.  If  the  jury  had  found  an 
absence  of  those  things  which  are  made  the  conditions  of 
the  statutory  protection,  then  the  7th  section  would  not  ap- 
ply to  them  ;  but  if  it  turned  out  that  according  to  the  view 
of  the  jury  there  had  neither  been  authority,  nor  consent, 
nor  knowledge,  nor  any  absence  of  due  care  or  caution, 
then,  in  my  opinion,  the  7th  section  would  have  applied, 
and  would  have  defeated  a  criminal  prosecution.  1  say 
66]  *nothing  of  civil  responsibility,  as  that  stands  upon  a 
totally  different  footing.  Then  as  to  the  cases  cited,  and 
the  arguments  used,  with  the  view  of  showing  that  such  a 
proprietor  is  responsible  civilly  for  the  acts  of  his  agent,  I 
am  not  called  upon  to  decide  that  point.  We  deal  with 
penal  responsibility,  which  stands  upon  a  totally  different 
footing,  and  is  governed  by  a  totally  different  principle.  I 
can  see  no  possible  case  to  which  the  section  applies  if  it  is 
not  to  such  a  case  as  this.  A  party  is  sought  to  be  made 
criminally  responsible  as  a  proprietor,  but  he  is  able  to  show 
that  although  he  was  a  proprietor  of  the  newspaper,  and 
although  he  employed  an  agent  by  whom  the  libellous  ar- 
ticle was  inserted,  still  that  he  never  gave  him  authority  to 
publish  libels  and  knew  nothing  whatever  of  what  may  have 
been  inserted,  and  therefore  gave  no  authority,  nor  ever 
consented  to,  nor  even  knew  of,  the  article  in  question. 
And  I  tind  a  section  passed  for  the  cure  of  what  was  deemed 
to  be  an  anomaly  in  point  of  principle,  and  in  the  criminal 
law  of  the  land.  Whether  it  was  wise  to  alter  that  law  I 
do  not  stop  to  consider.  I  think,  therefore,  that  this  sec- 
tion was  applicable,  and  that  the  learned  judge  was  wrong 
in  holding  it  inapplicable.  Consequently,  this  case  must 
go  down  for  a  new  trial.  When  it  has  gone  down  for  a  new 
trial  the  jury  will  have  to  determine  the  issue  of  guilty  or 
not  guilty,  with  reference  to  the  facts  to  which  I  have  ad- 
verted, and  possibly  the  case  may  come  before  us  again, 
should  it  be  necessary,  in  some  more  definite  form,  in  which 
we  should  be  able  to  deal  with  it. 

Mellor,  J.:     I  regret  very  much  that  I  am  unable  to  con- 
cur with  the  Lord  Chief  Justice  in  the  view  he  takes  of  the 
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case.  I  need  hardly  say,  in  diflfering  from  him — and  I  believe 
also  from  my  Brother  Lush — I  have  the  greatest  diflSdence 
in  saying  that  I  think,  under  all  the  circumstances  of  the 
case,  that  the  view  taken  by  the  learned  judge  at  the  trial, 
that  the  effect  of  the  evidence  was  to  take  the  defendants 
out  of  the  protection  of  s.  7,  was  right.  It  is  to  be  observed 
that,  although  I  dare  say  the  principal  bearing  of  this  sec- 
tion will  be  upon  cases  relating  to  newspapers,  yet  it  is  not 
confined  to  newspapers  and  booksellers,  but  applies  gener- 
ally. The  case  might  be  different  if  the  defendants  were 
living  at  a  distance,  or  taking  no  part  in  the  management  of 
the  paper  *containing  the  libel ;  I  cannot,  however,  but  [67 
think  that  they  must  be  held  each  of  them,  in  one  way  or 
another,  to  take  a  share  in  the  bringing  out  of  the  news- 
paper and  in  the  actual  publication  of  it.  It  is  conducted 
for  their  profit ;  they  receive  all  the  benefit  and  advantage 
which  accrues  to  proprietors,  as  proprietors,  of  a  paper — we 
assume  it  to  be  a  profitable  undertaking — conducted  for  their 
benefit.  Now,  in  all  cases  of  this  description,  nothing  is 
more  probable  than  that  libels  may  be  sent  for  publication, 
and  may  be  published,  without  any  knowledge  of  the  per- 
son who  actually  sends  them  to  the  editor,  or  the  manager. 
He  may  by  inadvertence  publish  things  which  are  libels, 
although  not  intending  to  do  so.  Well,  this  being  the  state 
of  things,  and  the  paper  conducted  for  their  benefit  and  their 
profit,  I  am  bound  to  say  myself  that  I  cannot  come  to  the 
conclusion  to  which  my  Lord  seems  to  come  with  reference 
to  the  absent  partner  In  this  case.  I  think  he  is  in  the  same 
condition  as  the  other  partners.  It  is  true  he  was  not  actu- 
ally on  the  spot  at  the  time  the  particular  paper  was  pub- 
lished. But  he  had  duties  with  regard  to  the  publication  of 
the  paper  to  perform,  and  if  he  did  not  perform  them  him- 
self, some  one  else  had  to  perform  them  for  Uis  benefit.  In 
that  state  of  things,  without  the  aid  of  the  statute,  there 
would  be  no  doubt  whatever  that  upon  the  proof  of  publi- 
cation at  the  offices  of  the  partnership,  it  must  have  been 
held  to  be  a  libel  for  which  the  proprietor  would  be  crimi- 
nally responsible.  I  agree  that  the  object  of  the  statute  was 
to  interpose  for  the  benefit  of  persons  who  might  have  been 
made  liable  without  actual  participation  in  the  publication 
of  the  libel.  Now,  my  Lord  says  he  knows  of  no  case  in 
which  that  clause  can  apply,  if  not  in  this  case.  With  great 
submission  to  bis  judgment,  I  think  it  may.  The  discretion 
which  is  vested  in  the  manager  is  a  discretion  vested  in  an 
individual  man.  He  is  selected  as  the  editor  of  the  news- 
paper, he  is  to  be  the  aliei^  ego  with  regard  to  the  actual 
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management  of  the  paper  of  the  defendants.  I  cannot  help 
thinking  that  they,  having  done  that,  must  be  taken  to  au- 
thorize and  to  consent  to  the  conduct  of  the  paper  as  it  is 
conducted,  and  that  although  they  did  not  know  of  the 
actual  libel  itself,  they  knew  generally  what  was  the  course 
of  the  management  of  the  newspaper.  And  therefore  I  can- 
68]  not  bring  myself  to  the  *conclusion  that  they  do  come 
within  this  exemption.  The  object  of  the  statute  was  to 
give  some  relief,  and  if  I  mistake  not,  relief  has  been  given. 
Now,  I  must  take  it  upon  the  evidence  that  the  defendants 
did  not  know  of  the  actual  publication  of  the  article,  but 
they  had  given,  as  it  appears  to  me,  an  authority  and  con- 
sent as  to  the  mode  in  wnich  the  paper  should  be  conducted, 
and  they  were,  therefore,  responsible,  as  persons  by  whose 
authority  and  consent  the  libel  has  in  fact  been  published. 
The  prosecutor  has  only  one  matter  to  prove,  but  in  order  to 
bring  themselves  within  the  exemption  the  defendants  have 
to  prove  two  things.  They  have  not  only  to  prove  that  the 
publication  was  made  without  their  authority,  consent,  or 
knowledge,  but  that  the  libel  was  not  published  from  want 
of  due  care  or  caution  on  their  part.  Now,  if  the  section  had 
been  divided,  or  there  had  been  an  alternative,  I  should 
have  thought  that  my  Brother  Lindley  ought  to  have  sub- 
mitted the  matter  to  the  jury.  But  if  my  Brother  Lindley 
took  the  view  that  this  case  was  not  exempted  by  the  sec- 
tion, because  the  article  was  inserted,  according  to  his  view, 
with  the  authority  and  consent  of  tliese  defendants,  then  I 
think  there  was  nothing  for  the  jury,  and  that,  therefore, 
lie  took  the  right  course.  There  may  possibly  be  an  exemp- 
tion in  the  case  of  persons  who  are  mere  proprietors  of  a 
newspaper,  such  as  shareliolders  in  the  property,  who  take 
no  part  in  the  management  of  it  themselves.  Here  I  cannot 
help  thinking  that  all  the  partners  have  committed  them- 
selves to  the  discretion  of  an  individual.  But  suppose  a 
case  in  which  the  editor — the  person  in  whom  they  repose 
full  confidence  and  allow  this  large  discretion — supposing 
he  were  to  die,  or  supposing  he  were  to  be  discharged,  and 
another  editor  was  appointed  without  the  consent  and  with- 
out the  knowledge  of  the  other  proprietors,  it  may  be  then 
that  the  individual  discretion  which  they  had  reposed  in  the 
individual  editor  was  entirely  gone,  and  that  the  new  man 
could  not  be  taken  to  be  acting  upon  any  authority  or  dis- 
cretion vested  in  him  by  the  defendants.  Therefore  I  am 
of  opinion,  as  at  present  advised — and  I  express  great  doubt, 
considering  by  what  authority  the  other  proposition  has  been 
sustained — that,  upon  the  evidence  that  the  editorship  of  the 
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paper,  was  condacted  by  Mr.  Green,  who  says,  "They  leave 
It  entirely  to  me,''  that  is,  repose  discretion  in  *me,  and  [69 
then  goes  on  to  describe  the  various  parts  which  each  of 
the  defendants  take  in  the  condact  and  management  of  the 
paper — that,  under  these  circumstances,  the  judge  was  right 
in  saving  that  the  statute  did  not  apply  to  the  case.  Vpon 
the  showing  of  the  defendants  themselves,  he  was  of  opinion 
that  the  publication  was  with  their  authority  or  consent, 
although  without  their  knowledge.  Therefore  it  was  un- 
necessary, under  the  circumstances,  to  submit  the  question 
to  the  jury,  because  for  the  prosecution  it  was  suflBcient  to 
show  that  it  was  done  bv  the  authority  or  consent  of  the 
defendants.  For  the  defendants  to  obtain  an  acquittal  un- 
der this  section,  they  must  have  gone  further,  and  not  only 
shown  that  it  was  without  their  authority  or  consent,  but 
have  shown,  in  addition  to  that,  that  they  had  been  guilty 
of  no  negligence  or  want  of  care  or  caution  in  the  publication 
of  the  libel  in  question. 

Lush,  J.:  There  are  two  questions  for  our  decision,  and 
the  first  is  this — what  is  the  true  construction  of  the  7th 
section  of  this  Libel  Act?  The  second  is — whether  there  is 
not  evidence  which  ought  to  have  been  left  to  the  jury  in 
support  of  the  defendants'  assertion  that  they  brought 
themselves  within  that  section.  Upon  the  first  question,  I 
am  constrained  to  differ  from  the  view  taken  by  my  Brother 
Mellor,  and  also  from  that  taken  by  my  Brother  Lindley, 
as  I  understand  my  Brother  Mellor  agrees  with  that  taken 
by  my  Brother  Lindley  at  the  trial.  There  can  be  no  doubt 
that  it  is  a  question  of  great  importance.  We  must  con- 
sider, in  reading  this  section,  what  is  the  object  and  the 
purpose  of  the  act,  and  I  own  I  prefer  to  gather  that  from 
the  language  of  the  act  itself,  and  what  appears  to  have 
been  the  state  of  the  law  at  the  time  it  was  passed.  It  is  an 
act  professing  to  be,  as  it  is,  a  remedial  act,  to  ^' Amend  the 
Law  of  Libel,"  and  it  does  amend  the  then  existing  law  in 
several  instances.  We  have  to  ascertain,  in  order  to  put  a 
right  interpretation  on  the  words  of  this  remedial  act,  what 
was  the  mischief  which  it  was  designed  to  remedy.  Now, 
one  matter  which  was  felt  to  be  an  anomaly  and  a  grievance 
at  the  time  the  act  was  passed  was  this :  it  had  come  to  be 
accepted  and  received  as  settled  law  that  the  proprietor  of  a 
newspaper  was  criminally — not  merely  civilly,  but  criminally 
responsible  for  a  libel  inserted  in  his  paper,  and  a  book- 
seller *or  publisher  was  criminally  responsible  for  a  [70 
libel  in  any  book  which  was  sold  or  published  by  the  per- 
sons acting  under  his  authority,  even  though  he  himself  did 
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not  know  or  authorize  the  insertion  of  any  libel,  and  did  not 
even  know  of  its  existence.  It  had  been  for  many  years  re- 
ceived as  the  settled  law,  and,  as  I  say,  it  was  acknowledged 
on  all  hands  to  be  an  anomaly  and  felt  to  be  a  grievance. 
It  was  an  anomaly  because  it  differed  from  every  other 
case.  The  case  cited  of  the  nuisance  stood  upon  entirely 
different  grounds,  in  that  the  owner  of  a  business  was  held 
to  be  criminally  responsible,  because  his  servant,  in  the 
course  of  managing  his  business,  had  been  guilty  of  a  public 
wrong — ^a  public  nuisance.  But  a  libel  is  a  private  injury. 
It  is  only  treated  by  the  law  as  a  public  one,  because  of  its 
supposed  consequences.  It  is  really  a  private  injury,  for 
the  party  libelled  has  his  remedy,  either  by  action  or  indict- 
ment. That  being  the  state  of  the  law,  we  are  to  read  the 
act  with  reference  to  this,  and  now  I  find  in  the  7th  section 
words  which  exactly  fit  that  state  of  things.  I,  therefore, 
do  not  feel  at  liberty  to  adopt  the  very  narrow  construction 
suggested  by  Mr.  Charles,  which  would  make  it  applicable 
only  to  a  hypothetical  state  of  things,  which,  as  far  as  we 
know,  had  never  existed,  at  least,  as  a  subject  of  judicial 
decision,  and  not  to  apply  it  to  a  state  of  things  which  was 
always  recognized  as  an  anomaly,  and  always  felt  to  be  a 
grievance.  I  cannot  read  a  remedial  act  in  that  sense.  The 
words  appear  to  be  exactly  fitted  to  my  interpretation — that 
a  newspaper  proprietor  cannot  be  criminally  responsible  for 
a  libel  of  which  he  had  no  knowledge  at  all,  nor  a  book- 
seller criminally  responsible  for  a  book  sold  from  his  coun- 
ter containing  a  libel  of  which  he  knew  nothing.  What  is 
the  fair  meaning  of  these  words  as  applied  to  that  state  of 
things?  "Whensoever,  upon  trial  of  any  indictment  or  in- 
formation for  the  publication  of  a  libel,  under  a  plea  of  not 
guilty,  evidence  shall  have  been  given  which  shall  establish 
a  presumptive  case  of  publication  against  the  defendant  by 
the  act  of  any  other  person  by  his  authority,  it  shall  be  com- 
petent to  such  defendant  to  prove  that  such  publication  was 
made  without  his  authority,  consent,  or  knowledge,  and  tliat 
the  said  publication  did  not  arise  from  want  of  due  caution 
on  his  part."  They  exactly  fit  this  case.  The  editor  had 
71]  inserted  a  libel  acting  under  his  authority.  *They  ex- 
actly apply  to  the  bookseller  whose  servant  has  sold  over 
his  counter  a  book  containing  a  libel,  the  bookseller  having 
given  no  authority  for  the  issue  of  the  libel.  The  defend- 
^nts  are  there  carrying  on  the  business,  and  this  section 
cannot  be  taken  to  mean,  in  my  view,  that  the  paper  itself 
^iist  be  published  without  consent,  authority,  or  knowl- 
^^S^,  or  that  the  particular  book  must  be  sold  without  their 
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consent,  authority,  or  knowledge.  What  it  must  mean  is 
that  the  libel — speaking  of  the  publication  of  the  libel — that 
the  libel  was  tnere  "  without  his  authority,  consent,  or 
knowledge,  and  the  publication  did  not  arise  from  want  of 
due  care  or  caution  on  the  part  of  the  defendant."     That  is 

Erecisely  the  remedy  one  would  expect  to  be  applied  by  the 
legislature  to  the  existing  anomaly.  And  whv  should  we 
confine  it  to  anything  short  of  that  which  was  known  to  be 
a  matter  denounced  by  the  public  and  by  those  who  had  to 
suffer  the  penalties  of  this  very  severe  and  stringent  law? 
I  cannot  doubt  for  a  moment  that  that  is  the  fair  meaning 
of  this  clause.  It  means  that  the  proprietor  of  a  newspaper, 
or  the  proprietor  of  a  bookseller's  business,  whose  author- 
ized agent  inserts  in  the  paper,  or  sells  over  the  counter  in 
a  book,  some  libellous  matter  without  his  knowledge,  shall 
not  be  made  criminally  responsible  if  he  is  able  to  show 
that  the  libellous  matter  was  published  ^^  without  his  au- 
thority, consent,  or  knowledge,"  and  that  it  '*did  not  arise 
from  want  of  due  care  or  caution  on  his  part."  These 
words  appear  to  me  to  afford  ample  protection  to  the  public, 
without  inflicting  any  exceptional  and  severe  injury  upon 
the  proprietor  himself.  Tiien  comes  the  question — Was 
there  evidence  here  which  the  learned  judge  should  have 
left  to  the  jury,  tending  to  show  that  this  was  inserted  with- 
out the  authority,  consent,  or  knowledge  of  the  proprietors, 
and  without  any  want  of  due  care  and  caution  on  their 
part?  Now  I  cannot  read  the  evidence  of  the  editor  with- 
out coming  to  the  conviction  that  there  was  abundant  evi- 
dence which  might,  and  ought  to  have  been  left  to  the  jury. 
His  evidence  is  that  the  defendants  had  nothing  to  do  with 
the  editorship  of  the  paper.  What  is  the  editor's  evidence  ? 
'*They  leave  it  entirely  to  me.  Richard  Holbrook  takes 
but  a  small  share  in  the  management  of  the  commercial 
part  of  the  paper.  E.  G.  Holbrook  has  the  manaojement  of 
the  financial  and  printing  departments.  *Arthur  Hoi-  [72 
brook  has  the  management  of  the  advertisement  depart- 
ment." There  is  no  evidence  that  any  single  paper  was 
sold  or  issued  by  them  after  the  complaint  was  made  to  them, 
or  after  they  knew  of  the  libel  being  there.  Therefore  it  ap- 
pears to  me  that  there  was  abundant  evidence,  which  should 
nave  been  left  to  the  jury,  that  would  justify  them  in  find- 
ing that  this  libel  was  inserted  without  their  *' authority, 
consent,  or  knowledge,  and  that  the  said  publication  did 
not  arise  from  any  want  of  due  care  or  caution  on  their 
part."  It  is  quite  competent  to  the  prosecutor  upon  the 
second  trial  to  prove,  if  he  can,  that  the  defendants  sold 
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papers  after  they  knew  of  the  libel.     That  would  make 

Publication  on  their  part,  and  is  quite  a  different  matter, 
here  is  no  such  evidence  here.  Now,  the  learned  judge 
held  that  there  was  no  evidence  whatever  to  bring  them 
within  the  protection  of  that  7th  section;  and  in  that  re- 
spect I  cannot  help  thinking — I  do  so  with  great  diffidence, 
as  my  Brother  Mellor  disagrees  with  me — that  he  was 
wrong,  and  that  this  evidence,  which  should  have  been  left 
to  the  jury,  and  which  would  have  justified  them  in  finding 
the  defendants  not  criminally  responsible,  entitles  them  to 
the  protection  which  this  clause,  in  my  view,  was  intended 
to  give.  Hule  absolute. 

Solicitors  for  prosecution :  Oregory^  RowcUffes  <6  Rawle. 
Solicitors  for  defendants:  Ford  &  Ford^   for  Feltham, 
Portsea. 

A  criminal  Intent  is  the  essential  ele-  court  refused.     On  error  the  conviction 

ment  of  a  crime  :   Eerrains  v.  People,  was  reversed,  the  court  holding  that  it 

60  N.  Y.,  221,  228.  may  be  stated  as  a  general  proposition. 

An  act  bj  the  defendant,  and  an  evil  that  no  one  can  be  properly  convicted 

intent  by  him,  must  combine  to  consti-  of  a  crime  to  the  commission  of  which 

tute,  in  law,  a  crime  :  1  Bish.  Cr.  Law  he  has  neither  expressly  or  impliedly 

(6th  ed.),  gg  206,  287-291.  given  his  assent.     Where  the  accused 

This  rule  does  not  apply  to  civil  was  present  and  committed  the  crime 
suits,  for  they  are  brouglit  to  enforce  with  his  own  hands,  or  aided  and  abet- 
a  compensation  in  damages  for  a  loss  ted  another  in  its  commission,  he  will 
or  injury,  where  both  parties  may  be  be  considered  as  having  expressly  as- 
guilty  of  no  intentional  wrong,  yet  one  sented  thereto.  So  where  he  has  en- 
of  them  most  necessarily  suffer:  1  Bish.  tered  into  a  conspiracy  with  others 
Cr.  Law  (6th  ed.),  §  247.  to  commit  a  felony  or  other  offence, 

In  Lamb  «.  People,  96  Illinois,  73,  under  such  circumstances  as  will, 
several  burglars,  among  which  were  when  tested  by  experience,  probably 
Lamb,  had  robbed  the  store  of  E.  S.  result  in  the  unlawful  taking  of  human 
Jaffray  &  Co.,  and  taken  the  goods  on  life,  he  will  be  presumed  to  have  un- 
a  wagon  to  the  pawnshop  of  one  Fried-  derstood  the  consequences  which  might 
burg.  "  Albert  Race,  a  police  officer,  reasonably  have  been  expected  to  fol- 
coming  up  and  being  about  to  arrest  low  from  carrying  into  effect  the  pur- 
some  of  tlie  parties,  he  was  shot  and  pose  of  the  unlawful  combination,  and 
killed.  It  was  claimed  that  defendant  also  to  have  assented  to  the  doing  of 
had  nothing  to  do  with  that.  The  whatever  would  reasonably  or  probably 
court  was  asked  to  charge,  that  unless  be  necessaryto  accomplish  the  objects  of 
defendant  was  present  aiding,  abetting  the  conspiracy,  even  to  the  taking  of  li  fe, 
and  encouraging  the  person  who  com-  But  further  than  this  the  law  does  not 
mitted  the  murder,  or  unless  the  jury  go.  If  the  accused  in  such  case  has 
should  find  that  defendant,  before  the  not  expressly  assented  to  the  commis- 
homicide,  counselled  or  advised  the  sion  of  the  crime  which  happened  to 
persons  in  charge  of  the  goods  to  op-  be  the  result  of  attempting  to  cjirry 
pose  and  resist  whosoever  should  at-  into  effect  the  purpose  of  the  conspi- 
tempt  to  seize  said  goods,  or  interrupt  racy,  and  the  unlawful  enterprise  was 
them  in  the  secreting  or  disposing  of  not  of  such  character  as  would  prob- 
said  goods,  and  that  the  killing  of  the  ably  involve  the  necessity  of  taking 
deceased  occurred  in  the  course  of  such  life  in  carrying  it  into  execution,  then 
resistance,  as  the  defendant  h^  so  there  can  be  no  implied  assent,  and 
counselled  and  advised  them,  they  consequently  no  criminal  liability  for 
ought  to  acquit  the  defendant."    The  the  unexpected  result.    The  court,  after 
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usng  the  langaage  above  quoted,  say  assented  in  anj  way,  or  to  any  extent, 

(pp.  83-4),  '*  The  principle  which  nn-  to  the  said  killing,  or  to  the  act  by 

dvrlies  and  controls  caaes  of  this  char-  which  it  was  done,  or  to  its  being  done 

act«r  is  the  elementary  and  very  famil-  by  any  act  of  any  other  person.     The 

iar  doctrine  applicable  alike  to  crimes  prisoner  never  struck  the  deceased,  nor 

and  mere  civil  injuries,  that  every  per-  offered  to  strike  him,  nor  assented  to 

son  must  be  presumed  to  intend  and  his  being  struck  by  any  other  person, 

is  accordingly  held  responsible  for  the  He  was  a  youth  going  to  school  at  the 

probable  consequences  of  his  own  acts  time  the  homicide  was  committed,  and 

or  conduct.     When,  therefore,  one  en-  near  the  place  of  its  commission.     He 

ters  into  an  agreement  with  others  to  and  his  brother  Bur  well  Reynolds  were 

do  an  unlawful  act,  he  impliedly  as-  living  with  their  father,  and  working 

sents  to  the  use  of  such  means  by  his  for  him  on  his  farm,  near  the  place 

co-conspirators  as  is  necessary,  ordinary  where  they  were  going  to  school.     On 

or  usual  in  the  accomplishment  of  an  the  day  on  which  the  homicide  was 

act  of  that   character.      But  beyond  committed  they  went  in  the  morning 

this  his  implied  liability  cannot  be  ex-  from  the  place  where  the  school  was 

tended.     So  if  the  unlawful  act  agreed  kept  to  their  father's  farm,  and  re- 

to  be  done  is  dangerous  or  homicidal  turned  in  the  evening  to  the  place  of 

in  its  character,  or  if  its  accomplish-  the  school.      When  they  got  near  to 

ment   be  necessarily,  or  probably  re-  the  latter  place,  in  driving  along  the 

quire  the  use  of  force  and  violence,  road,  there  was  a  saw-log  lying  in  the 

which  may  result  in  the  taking  of  life  road,   which  had    been    cut  and  put 

unlawfully,  every  party  to  such  agree-  there  by  the  deceased,  or  his  direction  ; 

ment  will  be  held  criminally  liable  for  he  being  engaged  in  hauling  logs  to  a 

whatever  any  of   his   co-conspirators  saw-mill.      At  that  point   they  were 

may  do  in  furtherance  of  the  common  overhauled  by  the  deceased,  who  was 

design,  whether  he  is  present  or  not.  driving  a  wasjon,  and  seems  to  have 

But  where  the  unlawful  act  agreed  been  about  to  haul  the  log  in  question. 

to  be  done  is  not  of  a  dangerous  or  He  was  not  prevented  by  them  from  so 

homicidal   character,  and    its  accom-  doing,  nor  did  they  say  anything  to  him 

plishment  does  not  necessarily  or  prob-  on  the  subject.     When  they  were  ap- 

ably  require  the  use  of  force  or  vio-  proacliing  the  log  in  the  road  it  seems 

lence,  which  may  result  in  the  taking  that  Burwell  Reynolds  was  driving  the 

of  life  unlawfully,  no  such  criminid  slide,  and  Lee  Reynolds  was  walking 

liability  will  attach  merely  from  the  with  a  stick  and  a  gun  in  his  hand, 

fact  of  having  been  a  party  to  such  an  which  latter,  it  seems,  he  was  in  the 

agreement.     The  views  here  expressed  habit  of   carrying    about  with    him. 

are  fully  sustained  by  the  following  It  is  stated,  in  the  certificate  of  facts, 

authorities  :  1  Bish.  Crim.  L.  (6th  ed.),  that  there  was  a  conflict  of  testimony 

I  64t  ;   Hawkins'  P.  G. ,  book  2,  chap,  at  this  point  as  to  how  the  difficulty 

29,  §§  19,  20,  21;    Foster,  869,870;  occurred;  whether  Ltjoe  Reynolds  threw 

Regina  9.  Franz,  2  F.  &  F.,  580  ;   Re-  the  stick  upon  the  deceased,  or  whether 

E1na  «.  Horsey,  8  id.,  287  ;   Regina  v.  the  deceased  ordered  him  to  drop  it  ; 

uck.   Id.,  44i8;    Roscoe's  Crim.  £v.,  but  that  the  deceased  did  get  the  stick 

655,  673  ;    Regina  o.  Tyier,  8  C.  &  P.,  into  his  possession,  and  that  Lee  Rey- 

616;  Reginao.  Lee,  4F.  &  F.,  68  ;  Re-  nolds   backed  and    the  deceased    fol- 

fina  V.  Turner,  Id. ,  889  ;  Rex  v.  Haw-  lowed  him  in  a  scuffle  over  the  gun  for 

ins.  3  C.  &  P.,  892  ;  Watts  v.  State,  5  fifteen  paces  until  the  prisoner  got  to 

W.  Va.,  582 ;    Rex  «.  Howell,  9  C.  &  the  log,  then  Shelton  struck  him  with 

P.,  487."  the  stick  and  knocked  him  over  the 

In  Reynolds's  Case,  88  Gratt.  (Va.),  log.      At  this  moment  Burwell   Rey- 

834,  the  defendant  was  convicted  of  nolds,  who  was  with  the  slide,  came 

murder  in  the  second  degree,  in  aiding  up  from  the  rear  and  stabbed  Shelton 

another  to  commit  the  crime.      The  in  the  back  with  a  large  tol)acco  knife." 

court    ordered    a    new    trial,    saying  Now  it  does  not  appear  that  Lee 

(pp.  841-8),  Reynolds  had  anything  to  do  with  the 

*'  The  prisoner  certainly  did  not  kill  stabbing  of  the  deceased,  or  any  knowl- 

deceased ;    nor  do  the  facts  certified  edge,  or  any  intention  on  the  part  of 

show,  or  even  tend  to  show,  that  he  Burwell  Reynolds  to  stab  or  kill  him, 

28  Eno.  Rep.  9 
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or  that  said  Burwell  at  that  time  had  tors ;  and,  2d.  because  it  ignores  the 
in  his  possession  the  knife  bj  which  presumption  of  innocence  and  doctrine 
the  stabbing  was  done,  or  anj  other  of  reasonable  doubt,  and  misdirected 
weapon  ;  nor  that  any  effort  was  made  the  jurj  as  to  the  burden  of  proof, 
to  use  the  gun  which  Lee  Reynolds  A  corporation  may  unquestionably 
then  happened  to  have  in  hand,  nor  be  guilty  of  criminal  offences  within 
that  the  said  gun  was  then  loaded,  even  the  scope  of  corporate  duty  or  oorpo- 
with  bird  shot.  The  deceased  pursued  rate  liability,  except  such  as  involve 
Lee  Reynolds,  took  away  his  stick  ;  at-  merely  personal  action  of  the  guilty 
tempted  to  take  away  his  gun,  and  party,  such  as  perjury,  homicide,  etc.: 
knocked  him  over  the  log.  During  all  People  v.  N.  Y.  Cent.  R.  R.,  74  N.  Y., 
this  time,  and  notwithstanding  this  802  ;  1  Bish.  Cr.  Law  (6th  ed.),  §§417- 
violence  on  the  part  of  the  deceased  423  ;  1  Whart.  Cr.  Law  (8th  ed.),  §  91. 
towards  the  prisoner,  it  does  not  appear  Though  its  members  who  do  not  per- 
that  the  latter  gave  to  the  former  a  sonally  and  knowingly  participate  in 
single  blow,  or  that  such  a  blow  was  the  criminal  act  would  not  be :  1  Bish. 
ever  given.  In  this  state  of  things  Cr.  Law  (6th  ed.),  g  424. 
"  Burwell  Reynolds,  who  was  with  the  A  stockholder  or  corporator  has  no 
slide,  came  up  from  the  rear  and  individual  interest  in  property  of  the 
stabbed  Shelton  in  the  back  with  a  corporation  :  Mickles  v.  Rochester  City 
large  tobacco  knife."  Now  how  can  Bank,  11  Paige,  119,  127-8,  affirmed  in 
Lee  Reynolds  be  made  liable  for  this  Courtof  Errors,  Id.,  129  note  ;  Central, 
act  which  he  did  not  commit,  to  which  etc.,«.  Walker,  66  N.  Y.,  428;  Darling- 
lie  did  not  consent,  and  of  which  he  ton  v.  Mayor,  81  id.,  197;  Field  on  Cor- 
had  no  knowledge  nor  information  un-  porations,  §§  127,  128. 
til  it  was  done.  The  general  rule  of  law  that  to  bind 

So  it  is  error  in  the  court  to  refuse  to  a  corporation  by  a  contract,  it  must  be 
instruct  the  jury  that  if  the  defendant  made  by  the  person  to  whom  the  man- 
and  another  had  simultaneously  as-  agement  of  its  affairs  is  by  law  commit- 
saulted  the  deceased,  but  without  a  ted.  The  stockholders,  even  all  of 
mutual  understanding  that  they  would  them  at  a  general  meeting,  cannot,  even 
injure  him,  and  the  other,  without  the  by  a  unanimous  vote,  bind  the  corpora- 
knowledge  or  contribution  of  the  de-  tion  by  contract. 

fendant,  had  caused  the  death  of  the  Their  action  would  at  most  be  ad- 
deceased,  the  defendant  was  not  guilty,  visory,  and  not  obligatory  on  the  direc- 

So ''If  you  believe  that  V.  struck  the  tors.     The  directors  may  adopt,  upon 

fatal  blow,  before  you  can  convict  the  sufficient  consideration,  the  act  of  the 

defendant  you  must  believe,  beyond  a  stockholders  or  of  strangers,  and  thus 

reasonable  doubt,  that  the  defendant  make  it  binding  on  the  corporation  ;  but 

and  V.  had  a  mutual  understanding  it  is  the  act  of  adoption  which  make  it 

that  they  would  inflict  upon  the  de-  obligatory  on  the  corporation,  and  not 

ceased  some   unlawful  act  or   bodily  theoriginalactof  the  parties:  Insurance 

harm  : "    Way  bright  v.  State,  56  Ind.,  Bank  v.  Bank  of  the  U.  S.,  7  Penn.  Law 

122.  Jour.,  129,  4  id.  (Clarke's),  125  bottom 

In  Chapman  v.  State  (1  Tex.  App.  R.,  paging  ;  McCullough  v.  Moss,  5  Den., 

727),  the  defendants  were  indicted  for  567,  575. 

stealing  a  cow,  which  it  was  proved  A  corporation    for   loaning  moneys 

they  aided  in  killing.     The  court  in-  invested   plaintiff's  moneys  on  a  mort- 

Btructed  the  jury,  in  effect,  that  if  the  gafi^e,  which  it  was  agreed  should  belong 

defendants  were  present  and  in  any  to  nim.     When  the  mortgage  was  paid 

way  participated  in  killing  the  cow,  the  company  was  insolvent.     The  di- 

then  it  devolved  on  them  to  prove  cir-  rectors  received  payment,  and  the  money 

cumstances  tending  to  excuse  or  justify  went  with  the  general   assets  of  the 

their  participation,  unless  such  circum-  company  into  the  hands  of  a  liquidator, 

stances  appeared  from  the  evidence  ad-  Plaintiff  sued   the  directors,  claiming 

duced   by  the  state.      Held,  that  the  they  knew  at  the  time  of  receiving  the 

Instruction  was  erroneous  in  two  re-  money  the  company  was  insolvent,  and 

spects:     1.  Because  it  pretermits  the  that    having,    with    that    knowledge, 

guilty  knowledge  necessary  to   incul-  mingled    plaintiff's    money    with    the 

pate  the  defendants  as  aiders  and  abet-  assets   of   the    company,   were  liable 
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therefor.    Held,  hy  tlie  Coart  of  Ap-  relative  thereto.     Neither  does  the  law 

peal,  that  thej  were  not  liable  :  Wilson  impose  a  liability  for  the  libellous  im« 

V.  Lord  Bury,  5  Q.  B.  Div.,  618.  print  solely  from  owning  stock,  even  if 

The  court  (p.  526)  saying  (in  the  Ian-  a  majority  of  the  shares.     There  is  no 

^uage  of  Lord  Cairns  in  Ferguson  v,  needful  legal  connection  between  that 

Wilson,  L.  R.,  2  Chy.,  77):  "What  is  status    and    publishing  the  paper  or 

the  position  of  directors  of  a  public  control  of   its  contents.     The  defend- 

company  ?    They  are  merely  agents  of  ant*s  testimony  does  not  place  him  in  a 

a  company.     The  company  itself  can-  situation    of    either    proprietor,    pub- 

not  act  in  its  own  person  for  it  has  no  lisher,  editor  or  printer,  or  where  he 

person  ;  it  can  only  act  through  direc-  would  be  liable  as  the   principal  of 

tors  ;  and  the  case  is,  as  reganls  those  those  directly  connected  in  having  to 
directors,  merely  the  ordinary  case  of    do  with  the  publication.    .    .    .    The 

principal  and  agent.  company  is  the  proprietor  and  pub- 

In  the  case  of  McCabe  v,  Jones,  12  Tisher,  and  may  sue  and  be  sued  in  the 
N.  Y.  Weekly  Dig.,  339,  a  civil  ac-  manner  provided  by  statute,  while  the 
tion  in  the  New  1  ork  common  pleas,  editor  and  printer,  by  virtue  of  their 
for  libel,  in  publishing  in  the  New  employment,  are  its  servants,  and  not 
York  Times  a  statement  that  a  charge  those  of  an  individual  owner  of  stock." 
of  perjury  had  been  made  before  a  Chief  Justice  Daly,  who  concurs 
Jersey  City  magistrate,  the  plaintiff  at  with  Judge  Beach  in  reversing  the 
the  trial  term  recovered  a  verdict  judgment,  makes  the  following  indorse- 
against  the  defendant  for  $250.  On  ment  upon  Judge  Van  Hoesen's  opln- 
appeal,  the  general  term  {Daily  Reg-  ion  :  *'  I  agree  in  what  is  above  stated, 
later,  June  7,  1881)  reversed  the  judg-  except  that  it  devolved  on  the  defend- 
ment.  Judge  Beach  saying :  "It  ap-  ant  to  show  that'  the  kind  of  super- 
pears  from  the  evidence  that  the  libel-  vision  or  controlling  influence  which  he 
lous  article  was  printed  in  the  New  had,  and  could  but  did  not  exercise,  was 
Y'ork  Timee^  a  newspaper  published  not  of  the  kind  that  enabled  him  to 
by  a  joint  stock  association,  called  the  say  authoritatively  what  should  or 
New  York  Times  Publishing  Associa-  should  not  appear  in  the  paper.  It  was 
tion.  The  defendant  is  its  secretary  for  the  plaintiff  to  show  this,  as  it  was 
and  treasurer,  and  also  owns  a  maior-  for  him  to  make  out  his  case  and  prove 
ity  of  the  shares  of  the  stock  ;  but  had  the  personal  liability  of  the  defendant 
no  knowledge  of  or  personal  affinity  for  what  appeared  in  the  paper.  I  am 
with  the  publication  complained  of.  He  therefore  of  opinion,  with  Judge  Beach, 
testified  to  occupying  a  controlling  that  the  judgment  will  have  to  be  re- 
position by  virtue  of  the  number  of  versed." 

shares  owned  by  him,  and  perhaps  a  Judge  Van  Hoesen,  in  a  dissenting 
controlling  influence  as  to  the  conduct  opinion,  says :  **  The  defendant  said  he 
and  general  management  of  the  paper,  had  a  kind  of  supervision  of  the  ar- 
if  he  chose  to  exercise  it  in  that  way,  tides  which  appeared  in  the  New  York 
which  be  had  never  done.  The  latter  Times.  What  the  nature  and  the  ex- 
declaration  evidently  refers  to  the  tent  of  that  supervision  were,  he  did 
ownership  of  a  majority  of  the  stock,  not  say.  I  think  that  it  devolved  on 
The  proprietor  of  a  newspaper  is  liable  him,  after  he  had  admitted  that  he  had 
for  defamatory  matter  published  with-  a  kind  of  supervision,  to  show  that  it 
out  his  knowledge,  because  of  the  dele-  was  not  of  that  kind  which  enabled 
gation  by  him  to  others  of  power  to  do  him  to  say  authoritatively  what  should 
the  wrong,  the  printer  and  editor,  by  or  what  should  not  appear  in  the  col- 
reason  of  their  direct  connection  with  nmns  of  the  paper.  If  he  had  control 
and  control  over  the  contents  of  the  of  the  columns  and  the  power  to  reject 
paper.  The  defendant  does  not  appear  and  exclude  anything  which  met  with 
to  have  held  any  position  whereby  per-  his  disapproval,  he  must  be  held  to  the 
sonal  liability  attached  under  those  prin-  liability  of  a  publisher  of  the  libel, 
ciplee.  Being  the  secretar}'  and  treas-  though  he  was  only  a  shareholder  in  a 
urer  of  the  association  necessarily  gave  joint  stock  company.  It  is  true  that  a 
him  no  authority,  and  imposed  upon  shareholder  of  a  joint  stock  company 
him  no  duty  to  supervise  the  printed  was  not,  at  the  time  this  action  was 
matter,  or  charged  him  with  any  action  tried,  liable  for  any  obligation  of  the 
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company,  until  a  judgment  against  the  guilt,  they  shouM  acquit  him :  Hipp  v, 
company  bad  been  obtained,  and  its  State,  5  Blackf.  (Ind.)>  149. 
property  exhausted  .  .  .  but  this  im-  So,  in  a  prosecution  for  illegally  sell- 
munity  did  not  extend  to  the  stock-  ing  liquor,  it  is  competent  for  the  de- 
holder,  who  himself  incurred  a  liabil-  fendant  to  rebut  the  prima  facie  evi- 
ity  for  the  wrongful  act  which  made  dence  of  agency,  where  the  liquor  was 
the  company  also  liable.  I  think  the  sold  by  defendant's  servant :  Anderson 
judgment  should  be  affirmed  with  «.  State,  22  Ohio  St.  R. ,  805. 
costs."  In  this  case  the  court  said  (p.  308), 

In  State  v.  Barksdale,  5  Humphrey  *'  When  it  in  fact  appears  that  the  per- 
(Tenn.),  it  was  held  that  a  municipal  son  accused  in  no  way  participated  in 
corporation  is  bound  to  keep  its  streets  the  criminal  act,  he  ought  not  by  can- 
In  repair,  and  for  neglect  in  so  doing  structi&n  to  be  made  punishable  for  it." 
may  be  indicted  and  fined,  but  no  mem-  See  Com.  v.  Mason,  12  Allen,  185; 
ber  of  the  corporation  is  individually  Mullineux  «.  People,  76  His.,  211; 
responsible  for  such  neglect.  The  State  o.  Privett,  4  Jones'  N.  C.  Law, 
same  doctrine  was  reiterated  in  State  100. 
0.  Mayor,  etc.,  11  Humphrey,  219.  In  Barnes  v.  State,  19  Conn.,  398,  de- 

In  Com.  V.  Mason,  12  Allen,  185,  the  fendant  was  indicted  for  selling,  by  his 

court  held  that  where  an  act  was  not  clerk,  liquor  to  a  common  drunkard, 

done  by  the  accused  but  by  one  claimed  under  a  statute  making  it  an  offence  to 

to  have  acted  as  his  agent,  "  The  bur-  do  so  in  person  "or  by  an  agent."    In 

den  was  on  the  government  to  estab-  discussing  the    question    whether  he 

lish  the  fact  that  the  persons  who  made  was  criminally  liable  for  the  act  of 

the  sales  were  agents  of  the  defend-  an  agent,  the  court  said  (p.  407),  '*  We 

ant.     Probability  of-  guilt  is  not  suffi-  are  aware,  as  already  intimated,  the 

cient  to  authorize  a  conviction.     The  master  is  sometimes  made  responsible 

jury  are  to  be  satisfied  beyond  a  rea-  civilly  for  his    servant's    misconduct. 

Bonable  doubt  of  the  facts  necessary  to  This  responsibility  may  grow  out  of  an 

establish  the  guilt  of  the  accused."  express  or  implied  undertaking  that 

A  master  cannot  be  convicted  of  a  the  thing  to  be  done  shall  be  well  done ; 
crime  if  the  act  was  the  result  of  neg-  or  oat  of  that  g^reat  principle  of  vigi- 
ligence  by  his  servant :  Reg.  «.  Ben-  lance  imposed  upon  a  master  that  he 
nett,  BelFs  Crown  Cas.,  1 ;  8  Cox's  Cr.  must  see  his  business  is  conducted  so 
Cas.,  74.  as  not  to  injure  others  ;  or  that  his  ser- 
in Reg.  «.  Wilmett,  8  Cox's  Cr.  vants  shall  be  duly  attentive  and  pru- 
Cas.,  281,  Coltman,  J.  (p.  281),  charged  dent  But  the  master  is  never  liable 
the  jury,  "  A  man  is  not  criminally  re-  criminally  for  acts  of  his  servant  done 
sponsible  for  the  acts  of  his  servants,  without  his  consent,  and  against  his 
and  if  his  servants  improperly  receive  express  orders.  The  liability  of  a 
into  his  warehouse  articles  marked  bookseller  to  be  indicted  for  a  libel 
vrith  the  broad  arrow,  without  his  sold  from  his  store,  by  his  clerk,  is 
knowledge,  he  is  not  responsible."  nearest  to  it.      But  the  character  of 

An  inkeeper  is  not  liable  to  be  in-  these  cases  has  not  always  been  under- 
dieted  for  the  offence,  committed  in  his  stood.  If  carefully  examined,  they 
absence  and  without  his  knowledge,  will  be  found  to  contain  no  new  doc- 
by  his  barkeeper,  of  selling  spirituous  trine.  The  leading  case  is  Rex  v.  Al- 
liquors  to  an  intoxicated  person.  mon,  5  Burr.,  26,  ^    Other  cases  fol- 

The  general  rule  is,  that  a  master  is  lowed  as  may  be  seen  :  2  Stark  on  Slan- 

liable  in  a  HcU  muU  for  the  negligence  der,  34  (2d  ed.) ;  1  Hawk.,  c  73.  §  10  ; 

or  unskilfulness  of  his  servant,  when  Rex  v.  Walter,  3  Esp.  R,  21  ;  Rex  v. 

he  is  acting  in  the  employment  of  his  Qutch,  1  Moody  &  Malk.,  437 ;  Attor- 

master ;  but  that  he  is  not  subject  to  be  ney-General «.  Ldddon,  1  Cromp.  &  Jer., 

punished  by  indictment  for  the  offences  220, 1  Tyrw.,  41 ;  2  Cromp.  &  Jer.,  493, 

of  his  servant,  unless  they  were  com-  2  Tyrw.,  523. 

mitted  by  his  command  or  with  his  '*  But  having  examined  these  cases, 

assent.  we  speak  with  confidence  that  they  con- 

If  the  jury,  in  a  criminal  case,  have  tain  no  new  doctrine.     They  make  a 

a  reasonable  doubt  of  the  defendant's  sale  in  the  master*8  store  hiffh,  and  on- 
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explained,  decisive  evidence  of  his  as-  a  newspaper  is  prima  facie  answerable 

sent  and  co-operation,  bat  ihey  will  for  what  api>ear8  in  it,  but  the  pre- 

not  bear  out  the  claim  that  a  book-  sumption  arising  from  proprietorship 

seller  is  liable,  at  all  events,  for  a  sale  may  be  rebutted  and  exemption  estab- 

by  his  general  clerk.     Lord  Mansfield  lished. 

said,  in  Rex   v.  Almon,  'The  master  Lord  Kenyon  lud  down  the  same 

may  avoid  the  effect  of  the  sale,  by  rule  in  Rex  v.  Holt,  5  Term  R.,-44S>4. 

showing  he  was  not  privy,  nor  assent-  This  rule  was  approved  by  the  Court 

ing  to  it,  nor  encouraging  it.'    So,  in  of  Appeals  in  Verona  Cheese  Co.  v. 

Starkie,  it  is  said  that  the  defendant,  Murtaugh,  50  X.  Y.,  819. 

in  such  cases,  may  rebut  the  presump-  Even  when  an  offence  is  perpetrated 

tion,  by  showing  that  the  libel  was  by  the  servant  of  the  a^xused,  he  is 

sold  contrary  to  nis  orders,  or  under  liable  civilly  only  where  the  offence  is 

circumstances  negativing  all  privity  on  committed  by  his  authori^  or  with  his 

his  part."  knowledge  and  assent :   Verona,  etc.. 

In  Rex  V.  Gutch,  1  Moody  &  Malkin,  «.  Murtaugh,  50  N.  Y.,  814,  817. 
483,  it  was  held  that  the  proprietor  of 


[8  Queen's  Bench  Division,  73.] 
Dec.  19,  1877. 


*The  Company  of  the  Proprietors  of  the  Regent's  [73 
Canal,  Appellants ;  The  Assessment  Committee  of  St. 
Pancras,  Respondents. 

Poor  Rate — Canal — **Zand8  of  a  like  quality^ ^Mbde  of  AaeesaneiU, 

By  a  canal  company's  special  act,  it  was  provided  that  the  lands  of  the  company, 
wfaetlier  covered  with  water  or  not,  and  also  all  dwelling  houses,  wharves,  ware- 
houacs,  lockhouses,  and  other  houses  of  the  company,  should  be  ratable ;  the  lands 
according  to  their  quantity  and  quality,  and  the  dwelling  houses,  Ac,  according  to 
the  imture  and  respective  uses,  dimensions,  and  descriptions  thereof;  and  should  be 
charged  and  assessed  in  like  manner  as  lands  of  a  like  quality  and  dwelling  houses, 
A<L,  of  a  like  and  similar  size,  nature,  dimension,  or  description  in  the  respective 
parishes  where  the  same  should  be  situate,  were,  or  should  be  assessed  or  charged. 
The  lands  adjoiniug  the  canal  were  all  built  upon,  and  the  assessment  committee 
sought  to  assess  the  canal  and  towing-path  on  the  following  principle.  They  as- 
sumed the  area  occupied  thereby  to  be  covered  by  buildings  similar  in  ratable 
value  to  the  buildings  adjoining  the  canal,  allowlDg  for  necessary  roads,  access,  <feo., 
and  then  took  a  proportionate  part  of  such  ratable  value  as  representing  the  rata- 
l>le  value  of  the  lands  so  covered  as  distinguished  from  the  buildings : 

Ifeidy  that,  the  canal  ought  to  be  rated  in  like  manner  as  land  of  the  like  quality 
in  the  parish  uncovered  with  buildings,  the  value  of  which  might  be  increased  from 
time  to  time  by  circumstances,  and  that  the  mode  of  assessment  proposed  by  the 
assessment  committee  was  therefore  Incorrect^  . 

Special  case,  stated  under  the  provisions  of  "The  Val- 
uation (Metropolis)  Act,  1869,"  sect.  40,  notice  of  appeal  to 
the  Assessment  Sessions  having  been  previously  given  by 
the  appellants,  as  provided  by  the  said  act. 

1.  The  Regent's  Canal  Company  was  incorporated  by  an 
act  of  Parliament,  52  Geo.  3,  c.  195,  local  and  personal,  for 
the  purpose  of  "making  and  maintaining  a  navigable  canal 
from  the  Grand  Junction  Canal  in  the  parish  of  Padding- 
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ton  to  the  River  Thames,  in  the  parish  of  Limehouse,  with  a 
collateral  cot  in  the  parish  of  St.  Leonard,  Shoreditch,  in 
the  county  of  Middlesex/' 

2.  The  canal  was  made  in  pursuance  of  the  said  act,  and 
part  of  the  said  canal  passes  through  the  parish  of  St.  Pan- 
cras, in  which  parish  there  are  four  double  locks.  The  prop- 
erty of  the  said  company  in  the  said  parish  in  the  occupation 
of  the  company,  consists  as  described  in  the  valuation  list 
hereinafter  mentioned,  of 

No.  6590 — Canal,  towing-paths,  sloping  banks,  and  locks. 

No.  6691 — Dwelling  house,  office,  and  stable. 
74]    *No.  6591a — Cottages,  near  locks ; 
and  the  extent  of  the  property  above  mentioned,  numbered 
6590,  is  about  21^  acres,  and  the  length  of  the  canal  2  miles 
3  furlongs  and  196  yards,  of  width  varying  from  31  ft.  to 
129  ft. 

3.  By  52  Gteo.  3,  c.  195,  s.  101,  it  is  enacted  as  follows : 
"And  be  it  further  enacted  that  the  lands,  whether  covered 
with  water  or  not,  and  all  dwelling  houses,  wharves,  ware- 
houses, lockhouses,  and  other  houses  of  and  belonging  to 
the  said  company  shall  be  ratable  and  chargeable  to  the 
maintenance  of  the  poor,  and  to  all  other  parochial  rates 
and  taxes  in  the  several  parishes  and  places  where  they  are 
respectively  situated;  the  lands  according  to  their  quantity 
and  quality,  and  the  dwelling  houses,  wharves,  warehouses, 
lockhouses,  and  other  houses  according  to  the  nature  and 
respective  uses,  dimensions,  and  descriptions  thereof;  and 
shall  be  charged  and  assessed  in  like  manner  as  lands  of  a  like 
quality,  and  dwelling  houses,  wharves,  warehouses,  lock- 
houses,  and  other  houses  of  a  like  and  similar  size,  nature, 
dimension,  or  description,  in  the  respective  parishes  where  the 
same  shall  be  situate,  are,  or  shall  be  assessed  or  charged, 
and  that  the  rates,  duties,  and  other  personal  property  of  the 
said  company  liable  to  be  rated  to  the  poor  or  other  parochial 
taxes  in  any  such  parishes  or  places  shall  be  rated  and  as- 
sessed in  like  manner  and  in  the  same  proportion  as  other 
personal  property  ratable  in  the  said  parishes  and  places 
respectively  shall  be  rated  and  assessed,  and  according  to 
the  length  of  the  line  of  the  said  navigation  in  such  respec- 
tive parishes  and  places,  and  not  otherwise,  or  in  any  other 
manner :  provided  that,  before  such  personal  property  shall 
be  rated,  fourteen  days'  notice  shall  be  given  in  writing  to, 
or  left  at  the  dwelling  house  or  usual  place  of  abode  of  the 
treasurer  or  clerk,  or  any  other  officer  of  the  said  company 
residing  in  the  parish  or  place  where  such  rate  shall  be 
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intended  to  be  made  by  there  spective  overseers  of  the  poor 
of  the  intention  so  to  do." 

4.  At  the  date  of  the  passing  of  this  act  (1812),  the  lands 
through  which  it  was  proposed  that  the  canal  should  pass, 
and  through  which  it  afterwards  was  made,  were  to  a  con- 
siderable extent  lands  agricultural  and  pasture,  and  some 
of  the  said  lands  were  used  as  yards  or  gardens,  and  some 
were  covered  with  houses,  &c.  At  the  present  time  within 
the  parish  the  lands  adjoining  the  canal  have  been  built 
upon,  with  the  exception  of  that  part  passing  through 
♦Regent's  Park,  and  these  buildings  are  assessed  to  [75 
the  poor  rate.  If  the  area  now  occupied  by  the  canal  and 
towing-path  were  assumed  to  be  covered  by  buildings,  simi- 
lar in  ratable  value  to  the  buildings  adjoining  the  canal, 
allowing  for  necessary  roads,  access,  &c.,  and  a  propor- 
tionate part  of  such  ratable  value  were  taken  as  represent- 
ing the  ratable  value  of  the  lands  so  covered,  as  distinguished 
from  the  buildings  standing  upon  them,  then  such  propor- 
tionate part  would  be  the  sum  of  £1,134  gross,  and  £916 
net  ratable  value. 

5.  The  area  of  uncovered  land  in  the  parish  in  1873 
amounted  to  about  one-fourth  of  the  total  area  of  the  parish. 
If  the  canal  were  assessed  in  the  ordinary  way  in  which 
canals — the  acts  of  Parliament  relating  to  which  do  not  con- 
tain any  special  provision  as  to  rating — are  now  assessed, 
namely,  by  deducting  from  the  gross  receipts  in  the- parish 
the  expenses  and  outgoings  in  the  parish,  and  allowances 
for  tenant's  and  trade  profits,  risks,  maintenance,  &c.,  then 
the  sum  at  which  the  property  of  the  company  is  now  as- 
sessed exceeds  the  sum  at  which  the  appellants  claim  to 
be  rated. 

6.  In  June,  1875,  the  overseers  of  the  parish  of  St.  Pan- 
cras made,  under  the  provisions  of  the  Valuation  (Metrop- 
olis) Act,  1869,  a  valuation  list  of  the  property  in  the  said 
parish,  and  in  the  said  list  the  ''gross  value"  of  the  prop- 
erty belonging  to  the  Regent's  Canal  Company,  therein 
numbered  6,590,  was  increased  from  £500  to  £2,268,  and  the 
''ratable  value"  from  £418  to  £1,418,  the  sums  of  £500 
and  £418  respectively,  being  the  amount  of  the  "gross" 
and  "ratable"  values  at  which  the  same  property  had  been 
assessed  in  the  assessment  of  1870. 

7.  The  company  duly  objected,  before  the  assessment 
committee  of  the  said  parish  of  St.  Pancras,  to  the  valua- 
tion list  with  respect  to  the  property  therein  numbered  6,590, 
on  the  ground  that  the  "gross"  and  "ratable"  values  of 
the  said  property  were  not  made  in  accordance  with  the 
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requirements  of  the  Company's  Act  of  Parliament,  62  Geo. 
3,  c.  195,  s.  101,  but  the  company  failed  to  obtain  such  re- 
lief as  they  deemed  just.  In  their  notice  of  objection  they 
stated,  as  the  correction  which  they  desired  to  make,  that 
the  *' gross  value"  should  be  reduced  to  £107  10*.,  and 
the  "ratable  value"  to  £86. 

76]  *8-  Notice  of  appeal  was  duly  served,  upon  which  it 
was  agreed  to  state  this  case. 

9.  If  the  said  canal  and  towing-path  were  assessed  (as  the 
appellants  contend  they  ought  to  be  assessed)  as  uncovered 
land  of  similar  quantity  and  quality,  applicable  to  any  pur- 
pose except  buUding  purposes,  on  a  building  agreement, 
the  ''gross"  and  "ratable"  values  would  not  exceed  the 
values  which  the  appellants  desired  to  have  inserted  in  the 
valuation  list  in  lieu  of  those  inserted  by  the  parish  officers  ; 
or  if  the  canal  and  towing-path  were  rated  and  assessed  as, 
in  the  alternative,  the  appellants  contend  that  they  ought 
to  be  assessed,  according  to  their  quantity  and  quality  as 
uncovered  land,  in  like  manner  as  lands  of  the  like  quantity 
and  quality  are,  in  point  of  fact,  assessed  in  the  parish  of 
St.  Pancras,  the  appellants'  valuation  would  be  correct. 

10.  The  respondents  contend  that  the  section  set  out  in 
paragraph  3  was  not  inserted  by  the  Legislature  for  the  pur- 
pose of  limiting,  directly  or  indirectly,  the  assessable  value 
of  the  appellants'  property,  but  only  to  remove  a  difficulty 
that  then  existed  from  the  view  of  the  law  then  laid  down 
by  the  courts,  namely,  that  canal  rates  or  dues,  &c.,  were 
assessable,  p^r  se^  ana  only  in  the  parish  in  which  they  were 
considered  to  be  earned,  namely,  where  the  voyages  respect- 
ively terminated ;  that  this  view  of  the  law  was  altered 
shortly  after  this  act,  and  the  canal  rates,  &c.,  have  been 
since  considered  as  an  element  of  the  occupation,  in  other 
words  as  of  the  quality  of  the  land,  and  therefore  the  prop- 
erty should  be  I'ated  on  the  principle  laid  down  in  paragraph 
5,  or,  in  the  alternative,  on  the  annual  value  of  the  adjoin- 
ing lands  as  in  paragraph  4. 

The  question  for  the  opinion  of  the  court  is,  upon  what 
principle  the  canal  and  towing-path  are  to  be  valued  and 
assessed  ? 

If  the  court  should  be  of  opinion  that  either  of  the  two 
contentions  of  the  appellants  is  right,  then  the  gross  and 
ratable  values  are  to  be  reduced  to  £215  gross  and  £204 
ratable. 

If  the  principle  stated  in  paragraph  4  be  correct,  then  the 
gross  value  is  to  be  reduced  to  £1,134,  and  the  ratable 
value  to  £915. 
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If  the  principle  stated  in  paragraph  5  be  correct,  then  it 
is  agreed  that  the  amount  of  the  gross  and  ratable  values 
respectively  shall  be  determined  by  an  arbitrator. 

*i^.  M.  White,  Q.C.,  for  the  appellants  :  It  will  not  [77 
be  seriously  contented  that  the  canal  is  to  be  rated  in  the 
manner  suggested  in  the  5th  paragraph  of  the  case.  The 
only  other  manner  suggested  by  the  respondents  is  that 
suggested  in  the  4th  paragraph,  but  on  that  point  the  case 
is  governed  by  the  decision  in  Orand  Junction  Canal  Co. 
V.  Hemd  Hempstead  (').  There  was  in  that  case  a  section 
containing  special  provisions  as  to  the  rating  of  a  canal  very 
similar  to  the  present,  inasmuch  as  a  distinction  was  drawn 
in  the  section  between  lands  and  buildings,  which  is  the  case 
here.  The  court  on  that  ground  distinguished  the  case  from 
Meg.  V.  OlamorgansTiire  Canal  Co.  (),  where  it  was  held 
that  in  estimating  the  value  of  the  canal  the  value  of  ad- 
joining lands,  as  enhanced  by  being  built  upon,  might  be 
considered.  The  true  mode  of  assessment  applicable  to  this 
case,  according  to  the  decision  in  Orand  Junction  Canal 
Co.  V.  Hemel  Hempstead  ('),  is  to  take  into  consideration  the 
value  of  other  land  in  the  parish,  as  it  may  exist  from  time 
to  time,  for  any  purposes  to  which,  the  land  may  be  most 
profitably  applied  except  building  purposes.  It  is  admitted 
that  the  amount  suggested  by  the  appellants  gives  the  full 
value  as  estimated  by  the  actual  existing  value  of  adjacent 
land  for  any  purposes  except  building  purposes. 

[Lush,  J. :    Why  should  you  exclude  building  purposes  ?] 

Because  a  tenant  from  year  to  year  will  not  give  the  value 
of  the  land  for  such  purposes.  That  value  is  not  in  the 
land  until  it  is  let  for  a  term  of  years  on  a  building  agree- 
ment. 

[He  also  cited  Reg.  v.  Orand  Junction  Canal  Co.  (*). 

Holand  {Castle  with  him),  for  the  respondents :  The  re- 
spondents contend  that  the  true  principle  of  rating  appli- 
cable to  this  case  is  that  suggested  in  the  4th  paragraph  of 
the  special  case.  The  words  of  the  section  in  this  case  are 
different  from  those  of  the  section  in  Orand  Junction  Canal 
Co.  V.  Hemel  Hempstead  (*).  The  words  here  are  '*  and  shall 
be  charged  and  assessed  in  like  manner  as  lands  of  a  like 
quality."  It  is  clear  that  the  word  ** quality"  does  not 
mean  producing  quality  for  agricultural  purposes.  It  means 
to  include  the  value  as  it  might  exist  from  *time  to  [78 
time  for  any  purpose.  If  so,  why  are  building  purposes  to 
be  excluded  ?    The  intention  of  the  Legislature  is  obvious : 

Q)  Law  Rep.,  6  Q.  B.,  178.  («)  8  E.  &  E.,  186 ;  29  L.  J.  (M.C.),  238. 

(«)  W.  R.,  697. 

28  Eno.  Rep.  10 
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though,  on  the  one  hand,  the  canal  is  not  to  be  rated,  as  a 
railway  is,  with  reference  to  its  profits,  on  the  other  it  is  to 
be  rated  as  if  the  land  had  remained  in  the  hands  of  individ- 
uals, and  so  been  applicable  to  the  same  purposes  as  other 
land  in  the  parish.  The  rest  of  the  land  in  the  parish  is 
building  land. 

[Lush,  J.:  The  section*  distinguishes  between  land  and 
buildings,  clearly  showing  that  the  land  is  not  to  be  treated 
as  if  covered  with  buildings.] 

It  is  not  suggested  that  it  should  be  so  treated,  for  the  re- 
spondents propose  to  deduct  the  value  of  the  buildings. 

[Lush,  J. :  Has  such  a  mode  of  valuation  as  that  you  pro- 
pose been  heard  of  before  in  the  history  of  rating  ?  How  is 
the  value  of  the  land  to  be  separated  from  that  of  the  build- 
ing upon  it  ?] 

That  is  a  mere  question  of  valuation.  It  might  be  difficult 
to  apportion  the  whole  value,  but  it  is  submitted  that  it 
would  not  be  impossible  for  persons  experienced  in  valua- 
tion to  arrive  at  a  fair  and  reasonable  estimate  of  what  was 
attributable  to  the  land  and  what  to  the  building  upon  it. 
With  regard  to  the  objection  that  you  must  take  the  value 
to  let  from  year  to  year,  it  has  often  been  held  that  where 
there  is  no  actual  lease,  still  the  reasonable  expectation  that 
the  tenancy  will  continue  may  be  considered.  So  here, 
though  there  is  no  actual  building  lease  in  fact,  why  should 
not  the  yearly  value  be  estimated  on  the  footing  that  the 
tenancy  will  continue  for  a  reasonable  time? 

Mellor,  J.:  I  am  of  opinion  that  the  mode  in  which  the 
assessable  value  of  the  lands  is  estimated  by  the  appellants 
is  the  most  correct.  There  is  considerable  difficulty  in  any 
aspect  of  the  case.  I  cannot  think,  however,  that  the  prin- 
ciple for  which  Mr.  Poland  contended  can  really  be  what 
the  act  of  Parliament  intended  by  the  use  of  the  word  "  land  " 
taken  in  connection  with  the  residue  of  the  section.  A 
marked  distinction  is  made  between  lands  and  buildings.  It 
is  admitted  that  this  land  could  never  be  covered  with  build- 
ings, but  it  is  right  that  it  should  pay  a  rate  according  to 
thn  varying  circumstances  which  may  cause  the  value  of 
79]  land  in  the  neighborhood  to  alter.  The  intention  of  *the 
section  seems  to  me  in  accordance  with  that  view.  The  re- 
spondents contend,  on  the  other  hand,  that  the  land  is  to  be 
treated  as  built  upon  ;  and  then,  in  some  way  or  other,  the 
value  of  the  building  is  to  be  separated  from  that  of  the 
land,  so  that  the  simple  value  of  the  land  may  be  so  arrived  at. 
It  seems  to  me  that  the  land  must  be  dealt  with,  in  estimat- 
ing its  value,  as  subject  to  the  limitations  imposed  by  the 


VoL  m.]  QUEEN'S  BENCH  DIVISION.  75 

Regent's  Canal  Co.  y.  St.  Pancras  Assessment  Committee.  1877 

Statute  ;  and  I  do  not  think  the  statute  sanctions  the  intro* 
duction  of  any  such  principle  of  rating  as  that  contended 
for  by  the  respondents.  Such  a  mode  of  rating  would  be 
an  entire  novelty,  and  would,  in  my  opinion,  give  rise  to 
great  difficulties  and  complications. 

Lush,  J.:  I  am  of  the  same  opinion.  The  view  that 
underlies  the  contention  of  the  respondents  is,  it  seems  to  me, 
that  the  soil  of  the  canal  ought  to  be  treated  as  if  covered 
by  buildings,  which  it  no  doubt  would  have  been  but  for  the 
canal.  They  are  not,  however,  bold  enough  to  go  that 
length  ;  but  they  propose,  first,  to  suppose  the  land  covered 
with  buildings,  and  tnen  to  deduct  the  value  of  the  build- 
ings, thus  by  some  means  severing  the  value  of  the  building 
from  that  of  the  land  on  which  it  is  built.  How  that  is  to 
be  done  I  am  unable  to  gather  from  the  argument.  I  sup- 
pose those  who  devised  tnis  ingenious  theory  of  rating  have 
some  idea  how  it  is  to  be  carried  out,  but  I  confess  it  seems 
to  me  a  complete  novelty,  and  I  have  not  been  able  to  under- 
stand how  in  practice  it  would  be  worked.  The  act,  it  must 
be  observed,  draws  a  clear  distinction  between  houses  and 
lands.  The  land  is  to  be  rated  as  land  of  the  same  quantity 
and  quality,  &c.;  that  means  land  not  used  for  building 
purposes.  The  word  "qualitj^"  cannot  mean  producing 
qnaiity,  but  the  obvious  intention  is  that  the  value  shall  be 
estimated  with  reference  to  that  of  land  of  a  similar  descrip- 
tion not  built  upon,  though  it  may  be  enhanced  in  value  by 
the  proximity  oi  buildings.  For  these  reasons  our  judgment 
must  be  for  the  appellants. 

Judgment  for  the  appellants. 

Solicitors  for  appellants :  Ellis  <fe  Ellis, 
Solicitors  for  respondents :  Cunliffe^  Beaumord  &  Daven- 
port. 

As  to  when  rallwaj  and  other  struct-  of    railway  companies    slioald  he  as- 

nres    npon    puhlic  streets  are  to    be  sessed,  see  Thompson's  Assessors  and 

deemed  and  to  be  assessed  as  lands  in  Collectors'    Manual    (2d  ed.),    13(V-4  ; 

New  York,  see  19  Eng.  R.,  104  note  ;  Laws  N.  T.  1880,  chap.  542  ;  People  v. 

Laws  1881,  chap.  293,  vol.  1,  p.  898;  Fredericks,  48  Barb.,  173,  38  How.  Pr., 

Hudson   River,  etc.,   tJ.    Patterson,  11  150;  People  «.  Barker,  48  N.  Y.,  70  ; 

Hun,   525  (overruling  Utica,   etc.,  9.  People  t).  Shields,  6  Hun,  556  ;  Randall 

Supervisors,    1   Barb.  Chj.,   447),   af-  «.  Elwell,  52  N.  Y.,  521,  11  Am.  R., 

firmed  74  N.  Y.,  365;  People  «.  New  75,   and  note;    Cooley    on    Taxation, 

York,  etc. ,  19  Hun,  460,  affirmed   82  title  Railroads ;    Burroughs  on  Taxa- 

N.  Y.,  459.  tion,  181  et  seq.;  Saxton's  Tax  Laws, 

As  to  the  roles  bj  which  the  lands  N.  Y.,  69-71. 
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[8  Queen's  Bench  Division,  80.] 
Jan.  11,  1878. 

80]  *Welply  v.  Buhl. 

Practice — RaniUing  Gate  to  County  Court — 80  <it  81  Viet.  e.  142,  «.  10 — Security  for 

CoetSy  jExtenHon  of  Time  for  giving. 

An  order  was  made  under  30  dk  81  Vict.  c.  142,  s.  10,  remitting  an  action  to  the 
county  court  unless  security  was  ffiven  for  costs  within  a  week.  The  plaintiff  did 
not  give  security  within  the  time  limited,  but  after  that  time  applied  for  and  ob- 
tained an  order  extending  the  time  for  giving  security  : 

Heldy  that  until  the  plaintiff  had  lo^ed  the  writ  and  order  remitting  the  action 
with  the  registrar  of  the  county  court  in  accordance  with  the  10th  section  of  80  <fc  31 
Vict,  c  142,  8.  10,  the  action  remained  in  the  superior  court,  and  consequently  there 
was  jurisdiction  to  make  the  order  extending  the  time  for  giving  security. 

Appeal  against  an  order  of  Fry,  J.,  at  chambers. 

In  this  case  the  master  had,  on  the  7th  of  December,  made 
an  order  that,  unless  the  plaintiff  should,  within  a  week, 
give  full  security  for  the  defendant's  costs  to  the  satisfaction 
of  one  of  the  masters  of  the  court,  the  cause  should  be  re- 
mitted for  trial  to  the  Westminster  County  Court,  under 
30  &  31  Vict.  c.  142,  s.  10.  On  the  11th  of  December  the 
matter  came  before  the  master  to  fix  the  nature  of  the  secu- 
rity, and  he  ordered  that  the  plaintiff  should  either  give  secu- 
rity by  payment  of  £75  into  court,  or  by  a  bond  as  specified 
in  his  order. 

The  plaintiff  did  not  give  security  within  the  week  as  re- 
quired, and  did  not  lodge  the  writ  and  order  remitting  the 
action  with  the  registrar  of  the  county  court  as  provided  by 
the  30  &  31  Vict.  c.  142,  s.  10 ;  but  on  the  20th  of  December 
he  applied  to  a  master  at  chambers  for  further  time,  and 
the  master  made  an  order  that  the  plaintiff  should  be  at 
liberty  to  give  full  security  within  three  days,  notwithstand- 
ing the  time  limited  by  the  first  order  had  expired,  or  to  pay 
money  into  court  instead  of  giving  security,  and  that  on 
such  security  being  given  or  money  paid  into  court,  the  pro- 
ceedings should  be  continued  in  the  Queen's  Bench  Divi- 
sion, as  if  security  had  been  given  or  money  paid  into  court 
in  accordance  with  the  former  order. 

On  the  21st  of  December  the  plaintiff  paid  the  required 
amount  into  court.  The  defendant  applied  to  Fry,  J.,  by 
81]  way  of  appeal  *against  the  master's  order  extending 
the  time,  and  Fry,  J.,  rescinded  the  order. 

C.  Rasselly  Q.C.,  and  Tapping,  moved  by  way  of  appeal 
against  the  order  of  Fry,  J.:  They  contended  that  until 
the  plaintiff  had  lodged  the  writ  and  order  remitting  the  ac- 
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tion  with  the  registrar  of  the  county  court,  as  required  by 
the  10th  section  of  30  &  31  Vict.  c.  142,  the  action  remained 
in  the  superior  court,  and  the  master  had  jurisdiction  to 
vary  the  order. 

Anderson  showed  cause :  He  contended  that  the  effect  of 
the  order  was  to  remit  the  action  to  the  county  court  upon 
the  expiration  of  the  time  limited  for  giving  security  for 
costs,  and  that  conseq^uently  there  was  no  jurisdiction  to 
make  the  order  extending  the  time :  ScuU  v.  freeman  ('). 

CocKBURN,  C.J.:  I  think  the  order  of  Fry,  J.,  musfbe 
set  aside.  Ttiis  is  a  case  in  which  the  court,  or  a  judge,  or  a 
master  exercising  the  judge's  authority  has  jurisdiction  un- 
der 30  &  31  Vict.  c.  142,  s.  10,  to  make  one  of  two  orders— 
viz.,  to  order  that,  if  security  be  not  given  or  money  paid 
into  court  to  secure  the  defendant's  costs,  the  action  shall 
be  stayed ;  or,  in  the  alternative,  to  order  that  it  shall  be 
remitted  to  the  county  court.  The  master  made  an  order 
that  the  cause  should  be  remitted  unless  security  was  ^iven 
or  money  paid  into  court  within  a  certain  time,  and  it  ap- 
pears that  neither  of  those  things  was  done  within  the  time 
limited.  Therefore,  as  things  stood,  the  plaintiff  could  not 
have  gone  on  in  the  superior  court,  but,  if  he  wished  to  pro- 
ceed, must  have  done  so  in  the  county  court. 

Then,  how  does  the  case  get  to  the  county  court  ?  Not  by 
virtue  of  the  order,  for  the  act  provides  that  the  plaintiff 
shall  himself  take  it  there  by  lodging  the  writ  and  the  or- 
der remitting  the  action  with  the  registrar.  Unless  and  un- 
til he  does  so  the  county  court  has  no  jurisdiction,  for  it 
can  only  acquire  the  jurisdiction  by  the  mode  of  procedure 
prescribed  by  the  act.  In  the  meantime  it  appears  to  me 
that  the  cause  remains  in  the  superior  court.  I  feel  the 
force  of  the  argument  that  the  plaintiff  cannot  be  allowed 
to  keep  up  that  state  of  things  indefinitely ;  but  it  seems 
*to  me  that  the  remedy,  if  tlie  defendant  wishes  to  [82 
force  the  plaintiff  either  to  abandon  the  action  or  to  take  it 
to  the  county  court,  is  by  applying  for  a  further  order  to 
compel  him  to  adopt  one  of  these  two  courses.  If  the  mas- 
ter had  adopted  tne  other  alternative  pointed  out  by  the 
section,  andnad  merely  stayed  the  proceedings,  instead  of 
remitting  the  action  to  the  county  court,  there  would  have 
been  no  doubt  that  the  action  would  still  have  been  in  the 
superior  court.  I  think  that  there  is  no  real  difference  be- 
tween the  effects  of  these  two  forms  of  order,  until  the  ac- 
tion has  been  taken  to  the  county  court  by  the  plaintiff. 
Until  that  is  done  it  remains  in  the  superior  court,  and  may 

(»)  2  Q.  B.  D.,  177;  20  Eng.  Rep.,  262. 
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be  dealt  with  accordingly.     And  so,  as  it  seems  to  me,  a 

i'adge  or  master  has  still  jarisdiction  to  vary  the  order, 
i^or  these  reasons,  I  think  that  the  order  of  Fry,  J.,  was 
wrong  and  must  be  set  aside. 

Manisty,  J.:  I  am  of  the  same  opinion.  The  statute 
has  prescribed  a  mode  by  which  an  action  in  the  superior 
court  may  be  removed  to  the  county  court ;  but  until  it  has 
been  so  removed  the  proceedings,  though  they  may  have 
been  stayed,  remain  in  the  superior  court.  The  county 
coctrt  does  not,  as  it  seems  to  me,  acquire  jurisdiction  until 
the  writ  and  order  are  lodged  with  the  registrar.  If  the 
plaintiff  does  not  take  this  step,  I  think  an  order  may,  in 
some  form  or  other,  be  procured  to  compel  him  to  do  so,  or 
to  abandon  the  action,  for  the  act  renders  it  obligatory  upon 
him  to  lodge  the  writ  and  order. 

Rule  absolute. 

Solicitor  for  plaintiff :  J.  E,  8,  King. 
Solicitors  for  defendant :  Alsop  &  Co. 

See  next  case.  806;    McFarlan    9.  Watson,  4  How., 

It  wiU  be  seen  that,  in  the  principal  128,  as  explained  in  Langley  «.  War- 
case,  if  the  plaintiff  failed  to  give  the  ner,  2  Code  R. ,  97. 
requisite  security  the  case  was  not  to  The  broad  doctrine  laid  down  In  some 
be  ended,  but  was  to  be  remitted  to  an  of  the  cases  (9  How.,  334  ;  1  N.  Y., 
inferior  court.  In  such  case  it  re-  239;  Id.,  240;  2  id.,  559).  that  the 
mained  in  the  court  making  the  order  Court  of  Appeals  loses  all  jurisdiction 
until  the  cause  was  actually  remitted  over  the  case  by  the  filing  of  the  re- 
to  the  lower  court,  and  that  court  be-  mittitur,  does  not,  as  we  understand  it, 
came  possessed  of  it.  In  the  next  accord  with  the  present  practice  of  the 
case.  Whistler  t.  Hancock,  the  order  court.  The  mere  filing  has  no  speHal 
terminated  and  dismissed  the  case  ab-  and  overpoiDering  effect  over  the  court 
solutely  unless  the  plaintiff,  within  a  above:  Judson  v.  Gray,  17  How., 
fixed  time,  delivered  a  bill  of  particu-  289;  Palmer  v.  Lawrence,  5  N.  Y., 
lars.  That  not  having  been  done,  the  455;  Chamberlain  9.  *  Fitch,  2  Cow., 
case  was  held  to  be  terminated^  and  to  243. 
be  no  longer  pending.  The  Court  of  Appeals  would  by  reso- 

In  New  York  the  rule  of  the  Court  lution  request  the  court  t>elow  to  return 

of  Appeals  as  to  sending  down  a  remit-  the  remittitur,  when  it  would  comply 

titur  was  intended  to  protect  the  party  with  the  request :     Vennilyea  v.  Sel- 

against  surprise,  and  to  give  him  time  don,  6  How.,  41 ;   Bogardus  v.  Rosen- 

to  obtain  an  order  staying  the  sending  dale  Co.,  1  Duer,  592  ;   Chamberlain  v, 

down    of    the    remittitur:    Lyme   c.  Fitch,  2  Cow.,  243;  Newton  iJ.  Harris, 

Ward,  1  N.  Y.,  531.  8  Barb.,  806;    Murray  tj.  Blatchford,  2 

If  he  do  not  do  so,  and,  after  ten  Wend. ,  221  ;   Wilmerdings  v.  Fowler, 

days'  notice  of  the  affirmance,  the  re-  15  Abb.  Pr.  (N.S.),  86;   Cushman  v. 

mittitur  is   regularly  sent  down  and  Hadfield,  16  id.,  109,  and  note, 

filed,  this  court  will  not,  ordinarily,  re-  See  Mr.  Hun's  edition  Rules  of  Courts 

lieve  him  :  Latson  v.  Wallace,  9  How.,  N.  Y.,  pp.  18-24,  81  :   1  Bliss's  N.  Y. 

834.  Code  Civ.  Proc.,  88,  552,  896-^  ;  Jones 

Otherwise,  if  irregularly  or  improp-  «.   Anderson,   5   N.  Y.  Weekly   Dig., 

erly  sent  down  :  Chamberlain  v:  Fitch,  844,  71  N.  Y.,  599. 

2  Cow.,  248;    Palmer  'o.  Lawrence,  5  As  to  remittiturs  from  the  Supreme 

N.  Y.,  455  ;  Newton  «.  Harris,  &  Barb.,  Court  of  the  United  States,  see  U.  S. 
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V.  Gomez,  23  How.  U.  8.,  326  ;  Matter  R,  8.,  g§  701-4  ;  U.  8.  Supreme  Court 

of  Creashaw,  15  Peters,  119.  Rule,  24  ;    Desty's  Federal  Procedure, 

See  Myers's  Index  to  U.  S,  Supreme  pp.  263-4 ;  Bump's  Federal  Procedure, 

Court  Rep.,  Utle  «*  Mandate,"  2  Abb.  347. 
U.    S.    Prac.    (3d    ed.),  269 ;    U.    S. 


[8  Queen's  Bench  Division,  88.] 
Jan.  11,  1878. 

♦Whistler  v.  Hancock.  [83 

Pradice~-J}i»mU9al  of  Action  for  toant  of  protteetUion — Order  zzix,  JiuU  I — 
MUewrion  of  Time  for  delivery  of  SlatemefU  of  Claim. 

An  order  was  made  under  Order  zziz,  Rule  1,  dismissing  an  action  for  want  of 
prosecution,  unless  a  statement  of  claim  should  be  delivered  within  a  week.  The 
week  having  expired,  and  no  statement  of  claim  having  been  delivered : 

Held,  that  the  action  was  at  an  end.  and  there  was  no  jurisdiction  to  make  an 
order  subsequently 'extending  the  time  for  delivery  of  the  statement  of  claim. 

Appeal  against  an  order  of  Fry,  J.,  at  chambers. 

This  was  an  action  upon  a  dishonored  check  under  the 
Bills  of  Exchange  Act.  The  defendant  obtained  leave  to 
appear  and  defend.  On  the  15th  of  December,  a  master 
made  an  order  under  Order  xxix,  Rule  1,  dismissing  the 
action  for  want  of  prosecation,  unless  the  statement  of 
claim  were  delivered  within  a  week. 

On  the  22d  of  December  the  plaintiff  took  out  a  summons 
to  set  aside  the  appearance,  and  this  on  the  27th  of  Decem- 
ber was  dismissed  by  the  master.  The  plaintiff  gave  notice 
of  appeal  against  the  decision  of  the  master.  On  the  29th 
of  December  the  plaintiff  delivered  a  notice  in  lieu  of  state- 
ment of  claim  under  Order  xxi.  Rule  4.  On  the  81st  of 
December  the  plaintiff  took  out  a  summons  for  further  time 
for  delivering  statement  of  claim,  and  on  the  1st  of  January 
the  master  made  an  order  giving  the  plaintiff  a  week's  time. 
This  order  was  set  aside  on  appeal,  by  Pry,  J.,  on  the 
ground  that  the  master  had  no  jurisdiction  to  make  the 
order. 

Jelfy  for  the  plaintiff,  moved  to  rescind  the  order  of  Fry, 
J.:  He  contended  that  the  master  had  jurisdiction  under 
Order  LVii,  Rule  6. 

Lyon^  for  the  defendant,  showed  cause. 

CocKBURN,  C.J.:  This  is  a  very  plain  case.  The  defend- 
ant obtained  an  order  that  unless  the  statement  of  claim 
were  delivered  within  a  week  the  action  should  be  at  an  end. 
The  plaintiff  took  out  a  summons  to  set  aside  the  appear- 
ance, and  if  he  could  have  obtained  an  order  to  that  effect 
before  the  week  was  out,  he  would  have  been  the  victor ; 
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84]  but  before  his  summons  could  be  heard  he  *fell  under 
the  operation  of  the  order  dismissing  the  action,  and  the 
action  was  at  an  end.  It  cannot  be  contended  that  the  tak- 
ing out  of  a  summons  to  set  aside  the  appearance  in  the 
meantime  could  keep  the  action  alive  after  the  period  when 
by  the  operation  of  the  master's  order  it  was  defunct.  For 
these  reasons,  I  think  the  master  had  no  jurisdiction,  and 
the  order  of  Fry,  J.,  was  right. 

Manisty,  J.:  I  am  of  tne  same  opinion.  The  mistake 
on  the  part  of  the  plaintiff  was  in  not  applying  within  the 
week  to  set  aside  or  vary  the  order  of  the  15th  of  December. 

Rule  rqfused  ('). 

Solicitors  for  plaintiff :  Richard  Jones  &  Co. 
Solicitors  for  defendant :  H,  R.  Jones., 

Q)  This  decision  was  followed  in  the  Excheqaer  Division  in  WaUis  v.  JBep- 
bum  where  the  same  question  arose.  An  order  was  made  at  chambers  on  the 
8th  of  November,  1877,  to  dismiss  the  action  unless  a  statement  of  claim  were 
delivered  within  ten  dajs.  >  The  time  having  expired,  on  the  20th  of  November 
a  master's  order  was  made  extending  the  time  for  delivering  the  statement  of 
claim.  This  order  having  been  affirmed  at  chambers  by  Pollock,  B. ,  the  de- 
fendant appealed. 

Jan.  12.    Jeff,  for  the  defendant,  cited  Whisiler  v.  Hancock. 

Pitt-LewUt  for  th^  plaintiff. 

Jan.  14.  The  Court  (Cleasby,  B.  and  Hawkins,  J.),  after  consulting  the 
judges  of  the  Queen's  Bench  Division,  held  that  there  was  no  jurisdiction  to 
make  the  order  of  the  20th  of  November,  the  action  being  then  dead,  and  that 
the  order  must  be  set  aside. 

Appeal  aUowed, 

Solicitor  for  plaintiff  :  J,  Haynes. 

Solicitors  for  defendant :  Peacock  dt  Ooddard, 


See  note  to  preceding  case. 


[8  Queen's  Bench  Division,  85.] 
April  26;  Dec.  11,  1877. 

85]    *Angus  &  Co.  V.  Dalton  and  the  Commissioners 
OF  Her  Majesty's  Works  and  Public  Buildings. 

> 

£a»emefU — Lateral  Support  of  Hoitse  hy  adjoining  SoU — Twenty  Yeanf  uninterrupted 
JSnJoyment — Preeumption,  how  far  affect^  by  inability  to  prevent  Enjoymejd —  Con- 
version of  Dwelling  hotise  into  J*'aetory — 2  db  3  Wm.  4,  c.  71,  «.  2. 

Id  an  action  by  the  owners  of  a  factory  against  the  defendants  for  excavating  the 
soil  of  an  adjoining  house  in  sach  a  manner  as  to  leave  the  foundation  of  part  of  the 
factory  without  suSicient  lateral  support,  and  thereby  causing  it  to  fall,  it  appeared 
that  the  two  buildings  had  apparently  been  erected  at  the  same  time,  and  were  esti- 
mated to  be  upwards  of  100  years  old.  Both  had  been  occupied  as  dwelling  houses 
until  about  twenty-seven  years  before  the  accident,  but  the  plaintiffs*  predecessor 
had  then  converted  his  house  into  a  coach  factory,  removing  the  internal  walls,  and 
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erecting  a  stack  of  brickwork  which  both  served  as  a  chimney  stack,  and  supported 
the  gfirders  which  had  to  be  put  up  to  sustain  the  floors.  The  defendants,  in  taking 
dow^n  the  adjoinint;  house  and  in  digging  cellars  which  had  not  previously  existed, 
left  a  support  for  tlie  chimney  stack  which  proved  insufficient,  and  it  fell,  drawing 
after  it  the  entire  factory : 

Held^  by  the  majority  of  the  court  (Cockburn,  C.J.,  and  Mellor,  J.),  that  the  de- 
fendants were  entitled  to  judgment,  for  first,  no  grant  of  a  right  of  lateral  support 
for  the  factory  by  the  adjacent  land  could  be  presumed  from  tne  enjoyment  of  such 
support  by  the  plaintiff  for  twenty  years,  inasmuch  as  the  owners  of  this  land  never 
had  any  power  to  oppose  the  conversion  of  the  dwelling  house  into  a  factory,  and 
had  no  reasonable  means  of  resisting  or  preventing  the  enjoyment  by  such  factory 
of  lateral  support  from  the  adjoining  soil,  and  for  the  same  reason  such  support 
was  not  an  easement  which  had  been  enjoyed  for  twenty  years  within  the  Prescrip- 
tion Act  (2  <fc  8  Wm.  4,  c.  71,  s.  2),  as  it  could  not  be  said  to  have  been  enjoyed  by 
a  person  clairoine  right  thereto  and  without  interruption. 

By  Lush,  J.,  dissenting,  that  after  twenty  yearr  enjoyment  without  physical  ob- 
struction of  such  support  for  the  land  with  the  factory  upon  it,  it  must  be  presumed 
that  it  had  been  emoyed  by  virtue  of  some  grant  or  agreement ;  that  the  mere  ab- 
sence of  assent  on  tne  part  of  the  adjoining  owner  was  immaterial,  and  that  the 
plaintiff  was  entitled  to  judgment. 

Claim,  stating  that  plaintiffs  were  coach  builders,  and 
possessed  of  the  land,  buildings,  manufactory,  and  prem- 
ises in  Westgate  Road,  Newcastle-upon-Tyne,  known  as 
"Angus'  Coach  Manufactory  and  Snow  Kooms,"  where 
they  carried  on  the  business  of  coach  builders ;  that  they 
were  entitled  to  have  the  land  and  buildings  supported  by 
the  land  adjacent  thereto,  and'  by  the  land  and  minerals  un- 
der the  same,  and  were  entitled  to  support  for  their  build- 
ings from  the  walls  of  a  building  adjoining  thereto ;  that  the 
defendants  wrongfully  removed  the  land  and  minerals  un- 
der and  *adjacent  to  the  buildings  of  the  plaintiffs,  [86 
and  wrongfully  and  carelessly  removed  the  walls  of  the  ad- 
jacent building,  and  made  excavations  in  land  adjacent 
to  the  land  and  premises  of  the  plaintiffs  in  a  negligent  and 
careless  manner,  and  without  taking  reasonable  and  proper 
precautions  to  support  and  secure  the  buildings  of  the  plain- 
tiffs. That  by  reason  of  the  premises  the  buildings  of  the 
plaintiffs  were  deprived  of  the  support  to  which  they  were 
entitled,  and  a  large  part  of  them  fell. 

Defence,  1,  by  the  defendant  Dalton,  denying  the  right  to 
support,  the  trespasses,  &c.,  in  the  statement  of  claim,  and 
alleging  that  the  trespasses,  &c.,  were  done  (if  at  all)  by 
contractors  employed  by  him  who  were  not  under  his  man- 
agement or  direction,  and  over  whom  he  had  no  control. 
2.  By  the  Commissioners  of  Works  and  Buildings,  denying 
the  right  to  support,  the  trespasses,  &c.,  and  alleging  that 
the  commissioners  had  contracted  with  the  defendant  Dal- 
ton for  the  execution  of  building  works  on  premises  adjacent 
to  the  plaintiffs'  premises,  by  which  contract  it  was  pro- 
vided that  Dalton  should  complete  the  work  conformably 
28  Eng.  Rep.  11 
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to  the  specification  and  conditions.  That  by  the  specifica- 
tion It  was  provided  that  he  should  shore  up  the  adjoining 
buildings  and  make  good  all  damage  that  might  be  caused 
thereto  during  the  erection  of  the  building  ;  that  if  any  tres- 
pass, damage,  or  injury  was  done  by  Dalton  in  the  execu- 
tion of  the  works  it  was  caused  by  his  neglect,  and  was 
not  a  necessary  and  probable  consequence  of  the  works  or- 
dered by  the  other  defendants. 

Reply:  joining  issue  upon  the  defences,  and  demurring  to 
so  much  of  them  as  disclaimed  liability  for  the  acts  of  Dal- 
ton and  the  contractors  respectively. 

At  the  trial,  before  Lush,  J.,  at  the  Newcastle  Summer 
Assizes,  1876,  the  learned  judge  directed  a  verdict  for  the 
plaintiffs  for  the  amount  claimed,  subject  to  a  reference  to 
ascertain  the  damages,  and  extended  the  time  to  enable  the 
plaintiffs  to  move  for  judgment. 

1877.  April  26.     The  plaintiffs  moved  accordingly. 

Littler y  Q.C.,  O.  Bruce^  and  Ridley^  for  the  plaintiff. 

Sir  J.  .Fitzjames  Stephen^   Q.C.,  and  Shields j  for  the 
Commissioners  of  Works  and  Buildings. 
87]     *  Her  Schelly   Q.C.,   and    Wheeler^  for  the  defendant 
Dalton. 

The  facts  of  the  case,  the  arguments,  and  cases  cited  will 
be  found  in  the  following  judgments. 

Cur.  ddv.  wU. 

Dec.  11.     The  following  judgments  were  delivered : 

Lush,  J.:  The  plaintiffs  are  owners  in  fee  of  a  coach  fac- 
tory at  Newcastle-upon-Tyne.  The  defendant  Dalton  is  a 
builder,  who  had  been  employed  by  the  Commissioners  of 
Works  and  Buildings,  under  a  contract  to  take  down  a  house 
adjoining  to  the  plaintiffs'  factory,  and  to  erect  in  its  stead, 
a  building  to  be  used  as  a  probate  office. 

The  action  is  brought  for  excavating  the  soil  of  the  ad- 
joining property,  on  which  the  probate  oJBBice  was  to  be  built, 
to  such  a  depth,  as  left  the  foundation  of  that  part  of  the 
coach  factory  without  sufficient  lateral  support,  and  thereby 
causing  the  factory  to  fall. 

The  two  houses  were  apparently  built  at  the  same  time, 
and  were  estimated  to  be  upwards  of  a  hundred  years  old. 
They  were  divided  by  a  wall  which  belonged  to  the  house 
pulled  down,  and  which  wall  had  been  taken  down  by  the 
defendants  without  injury  to  the  factory. 

Up  to  the  year  1849,  being  about  twenty-seven  years  before 
the  accident,  both  houses  had  been  occupied  as  dwelling 
Ileuses;   bat  in  that  year  the  plaintiffs'  predecessor  con- 
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verted  his  boase  into  a  coach  factory,  and  to  adapt  it  to  this 
purpose  he  removed  the  internal  walls,  and  erected  on  his 
own  soil  close  to  and  in  contact  with  so  much  of  the  dividing 
wall,  a  large  stack  of  brickwork  serving  the  twofold  purpose 
of  a  chimney  stack,  and  also  of  a  support  to  the  main  girders 
which  had  to  be  put  in  to  sustain  the  floors.  These  girders 
were  inserted  into  the  stack  on  the  one  side,  and  into  the 
plain tiflFs'  wall  on  the  opposite  side,  and  were  strongly 
secured  with  braces  and  struts,  and  they  thus  formed  the 
main  support  of  the  upper  stories  of  the  factory.  When 
the  defendants  removed  the  dividing  wall  they  left  this  stack 
untouched,  and  erected  on  the  site  of  the  dividing  wall,  a 
temporary  wooden  gable  so  as  to  protect  the  factory  while 
the  new  building  was  in  progress.  There  had  been  no  cellar- 
age in  the  adjoining  house,  and  it  was  ^not  disputed  [88 
that  if  none  had  been  made,  the  stack  and  the  factory  would 
not  have  been  affected  by  the  alterations. 

The  defendants,  however,  having  removed  the  dividing 
wall  and  erected  the  temporary  gable,  proceeded  to  dig  to 
the  depth  of  several  feet  oelow  the  level  of  the  foundation 
of  the  plaintiffs'  stack,  leaving  a  thick  pillar  of  the  original 
clay  around  the  stack  for  the  purpose  of  supporting  it  dur- 
ing the  erection  of  the  new  dividing  wall.  This  pillar,  how- 
ever, large  as  it  was,  proved  to  be  insufficient.  After  ex- 
posure to  the  air,  and  before  the  foundations  of  the  new  wall 
had  been  completed,  it  gave  way,  and  the  stack  Qunk  and 
fell,  drawing  after  it  the  entire  factory. 

Under  these  circumstances,  it  was  contended,  on  behalf 
of  the  defendants,  first,  that  the  plaintiffs'  factory  was  not 
entitled  to  the  support  of  the  adjacent  soil ;  and,  secondly, 
that  at  all  events  the  Commissioners  of  Works  and  Build- 
ings were  not  responsible  for  the  negligence  of  the  con- 
tractor, in  not  leaving  sufficient  support  or  not  properly 
shoring  up  the  chimney  stack. 

These  points  were  reserved  at  the  trial,  which  took  place 
before  me  at  Newcastle  at  the  summer  assizes,  1876,  and  a 
verdict  was  entered  for  the  plaintiffs,  subject  to  the  ques- 
tions of  law  and  to  a  reference  to  an  arbitrator  to  assess  the 
damages,  in  case  the  verdict  should  stand  against  both  or 
either  of  the  defendants. 

We  expressed  our  opinion  during  the  argument  that 
upon  the  subordinate  question  of  the  liability  of  the  com- 
missioners for  the  acts  of  the  contractor,  we  were  bound  by 
the  case  of  Bower  v.  Peate{'),  but  we  took  time  to  consider 
our  judgment  upon  the  main  question,  namely,  whether  the 

Q)  1  Q.  B.  D.,  821 J  16  Eng.  R.,  874. 
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plaintiffs  had  acquired  a  right  to  the  support  of  the  adjacent 
soil  for  their  building,  especially  having  regard  to  the  fact 
that  it  had  been  altered  from  a  dwelling  house  to  a  factory, 
and  that  the  adjacent  soil  had  thereby,  and  by  the  use  made 
of  the  altered  fabric,  been  burdened  with  considerable  ad- 
ditional weight  beyond  what  it  had  to  bear  when  the  house 
was  originally  built. 

It  was  not  suggested,  nor  was  there  any  ground  for  the 
supposition,  that  up  to  the  moment  of  the  fall,  the  factory 
was  not  a  perfectly  sound  and  stable  building,  nor  that  any 
alteration  had  been  made  in  it  since  its  conversion  from  a 
89]  dwelling  house  in  the  *year  1849.  It  had,  therefore, 
stood  for  twenty-seven  years  in  the  condition  in  which  it 
was  immediately  before  the  accident,  having  had  during  all 
that  time  the  support  of  the  adjacent  natural  soil. 

The  right  to  support  from  the  adjacent  soil,  and  the  right 
to  lights,  which  are  distinguished  as  negative  easements, 
bear  a  close  analogy  tp  one  another.  They  have  often  been 
treated  as  standing  oh  the  same  footing,  and  the  only  dis- 
tinction which  can,  as  it  appears  to  me,  be  suggested  be- 
tween them  is,  that  the  one  is  more  onerous  to  the  servient 
tenement  than  the  other,  for  the  one  absolutely  deprives  the 
adjoining  owner  of  a  portion  of  his  land  for  building  pur- 
poses. He  cannot  raise  any  erection  so  near  to  the  windows 
as  to  obstruct  the  li^ht,  wrhereas  the  claim  to  lateral  sup- 
port only  prevents  him  from  lessening  that  measure  of  sup- 
port which  the  dominant  tenement  has  enjoyed.  So  long 
as  he  prevents  the  latter  from  falling  or  sinking,  which  he 
may  generally  do  by  underpinning  or  other  contrivance,  he 
may  use  his  own  land  as  he  pleases.  It  is  to  the  degree, 
and  not  the  kind  of  support  that  the  dominant  owner  looks, 
and  it  is  that  alone  to  which  he  has  gained  a  right.  But  as 
respects  the  acquisition  of  the  right,  the  two  claims  appear 
to  me  to  be  identical.  The  owner  who  builds  to  the  extrem- 
ity of  his  land  may  open  windows  overlooking  his  neigh- 
bor's land.  He  may  also  lay  his  foundations  as  much  or  as 
little  below  the  surface  of  his  soil  as  he  pleases.     The  ad- 

I'oining  owner  cannot  object  or  maintain  any  action  against 
lim  for  no  right  of  his  is  thereby  invaded.  His  only  remedy 
is  to  build  up  against  the  windows,  or  take  away  the  sup- 
port which  tne  house  derives  from  his  soil,  before  an  ad- 
verse right  has  been  gained  :  see  Cross  v.  Lewis  ('). 

All  the  authorities  agree  that  a  building  which  has  ac- 
quired the  status  of  an  ancient  building  is  protected  from 
invasion  of  its  easements  of  light  and  support.     Down  to 

(»)  2  B.  <k  C,  686, 
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the  time  of  James  I,  it  was  the  practice  to  prescribe  for  such 
easements  as  having  existed  from  the  time  of  legal  memory 
(see  Bland  v.  Mosely{^)\  and  it  was  expressly  keld  in 
Bowry  v.  Pope  (*)  that  a  party  could  not  maintain  an  action 
for  a  nuisance  in  stopping  the  lights  of  his  house  unless  he 
had  gained  a  right  in  the  lights  by  prescription.  Theoreti- 
cally *an  ancient  house  at  this  period  was  a  house  [90 
which  had  existed  from  the  time  of  Richard  I.  Practically, 
it  was  a  house  which  had  been  erected  before  the  time  of 
living  memory,  and  the  origin  of  which  could  not  be  proved. 
But  it  afterwards  came  to  be  settled  law  that  an  uninter- 
rupted possession  of  light,  water,  or  any  other  easement  for 
twenty  years  alBForded  a  ground  for  presuming  a  right  by 
grant,  covenant,  or  otherwise,  according  to  the  nature  of  the 
easement ;  and  if  there  was  nothing  to  rebut  the  presump- 
tion, a  jury  might  and  should  be  directed  to  act  upon  it( ). 

The  statute  21  Jac.  1,  c.  16,  which  limited  the  time  of 
making  an  entry  on  lands  to  twenty  years,  seems  to  have 
suggested  the  necessity  of  a  corresponding  period  for  the  ac- 
quisition of  these  easement's.  The  earliest  recorded  case  that 
1  am  aware  of  was  in  1761.  In  that  year  Wilmot,  J.,  ruled 
that  where  a  house  had  been  built  forty  years  and  had  had 
lights  at  the  end  of  it,  if  the  owner  of  the  adjoining  ground 
built  against  them,  so  as  to  obstruct  them  an  action  lay; 
**and  this,"  he  said,  '4s  founded  on  the  same  reason  as 
when  they  have  been  immemorial,  for  this  is  long  enough  to 
induce  a  presumption  that  there  was  originally  some  agree- 
ment between  the  parties."  And  he  added  that  twenty 
years  was  sufficient  to  give  a  man  a  title  in  ejectment  on 
which  he  may  recover  the  house  itself,  and  he  saw  no  rea- 
son why  it  should  not  be  sufficient  to  entitle  him  to  any 
easement  belonging  to  the  house. 

In  1769  the  same  learned  judge  tried  an  action  for  stop- 
ping lights  which  had  existed  for  sixty  years.  The  defend- 
ant offered  to  show  that  the  lights  did  not  exist  prior  to  that 
period,  a  defence  which  would  undoubtedly  have  destroyed 
a  claim  by  prescription,  and  which,  before  the  time  of  James 
I,  would  have  been  held  good.  But  the  learned  judge  over- 
ruled it.  "If  a  man,"  said  he,  ''has  been  in  possession  of 
a  house  with  lights  belonging  to  it  for  fifty  or  sixty  years 
no  man  can  stop  up  those  lights.  Possession  for  such  a 
length  of  time  amounts  to  a  grant  of  the  liberty  of  making 
them.  It  is  evidence  of  an  agreement  to  make  them.  If  I 
am  in  possession  of  an  estate  for  so  long  a  period  as  sixty 

Q)  ated  in  Aldreds  Case,  9  Rep.,  68  a.  (*)  Leon.,  168. 

.     (»)  2  Saund.,  174,  note  2  by  Serjeant  Williams. 
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91]  y^ars,  I  cannot  be  disturbed  even  by  a  writ  of  *right, 
the  highest  writ  in  the  law.  If  my  possession  of  the  house 
cannot  be  disturbed  shall  I  be  disturbed  in  my  lights?  It 
would  be  absurd"  (2  Saund.,  175  a). 

In  a  case  like  the  present  which  came  before  Lord  Ellen- 
borough  in  1803,  that  learned  judge  directed  the  jury  as 
follows :  '*  Where  a  man  has  built  at  the  extremity  of  his 
land,  and  has  enjoyed  his  building  above  twenty  years,  by 
analogy  to  the  rule  as  to  lights,  &c.,  he  has  acquired  a  right 
to  support  or  as  it  were  of  leaning  to  his  neighbor's  soil,  so 
that  his  neighbor  cannot  dig  so  near  as  to  remove  that  sup- 
port ;  but  it  is  otherwise  of  a  house  newly  built."  This  case 
IS  quoted  in  1  Selw.  N.  P.,  10 th  ed.,  p.  436,  upon  the  au- 
thority of  Lawrence,  J. 

No  facts  are  stated,  and  it  is  probable  that  no  rebutting 
evidence  was  offered,  and  that  this  may  account  for  the 
strong  way  in  which  the  proposition  was  put.  But  it  shows 
that  at  all  events,  in  the  absence  of  any  such  evidence.  Lord 
EUenborough  considered  the  right  to  be  established  by  an 
"uninterrupted  enjoyment  of  twenty  years.  In  1824  the 
right  to  lights  which  had  been  enjoyed  lor  thirty-eight  years 
came  before  the  Court  of  Queen's  Bench  in  Gross  v.  Lewis  (*). 
In  delivering  judgment  in  favor  of  the  right,  Bayley,  J., 
says,  **I  do  not  say  that  twenty  years'  possession  confers  a 
legal  right,  but  uninterrupted  possession  for  twenty  years 
raises  a  presumption  of  right ;  and  ever  since  the  decision 
of  Darwin  v.  Upton  (")  it  has  been  held  that  in  the  absence 
of  any  evidence  to  rebut  that  presumption,  a  jury  should 
be  directed  to  act  upon  it.  It  has  been  argued  that  in  order 
to  found  such  a  presumption  it  must  be  shown  that  the  first 
act  was  illegal.  If  so,  the  doctrine  of  presumption  can 
never  apply  to  windows ;  for  a  person  building  a  house, 
even  at  tiie  extremity  of  his  own  land  may  lawfully  open 
windows  looking  towards  the  adjoining  property.  If  his 
neighbor  objects  to  them  he  may  put  up  an  obstruction,  but 
that  is  his  only  remedy;  and  if  he  allows  them  to  remain 
unobstructed  for  twenty  years  that  is  a  sufficient  founda- 
tion for  the  presumption  of  an  agreement  not  to  obstruct 
them."  And  Holroyd,  J.,  who  tried  the  case,  says,  ''At 
the  trial  I  considered  the  windows  as  ancient  lights,  and 
that  the  plaintiff  had  a  right  by  law  to  enjoy  them  ;  and 
that  it  was  not  a  question  to  be  determined  by  a  jury  with- 
92]  out  *some  evidence  to  contradict  the  idea  of  their  be- 
ing ancient.  ...  A  man  may  on  his  own  land  erect  a  house 
with  windows  looking  towards  his  neighbor's  premises.     At 

(')  2  B.  <fc  C,  686.  O  2  Saund.,  174  b. 


VoL  IILl  QUEEN'S  BENCH  DIVISION.  87 

* 

Angus  V.  Dalton.  1877 

first  they  may  be  obstructed,  but  if  no  interruption  is  of- 
fered, lie  may  at  length  prescribe  for  them  as  ancient  win- 
dows, aad  claim  to  have  them  free  from  obstruction  as  in 
Bland  y.Mosely ''{'). 

It  is  not  suggested  in  this  judgment,  nor  in  any  other 
judgment  that  I  am  aware  of,  what  kind  of  evidence  would 
be  sufficient  to  i-ebut  the  presumption  derived  from  twenty 
years'  uninterrupted  possession.  But  this  judgment  plainly 
teaches  what  would  not  be  sufficient.  It  would  not  be 
enough  for  the  adjoining  owner  to  say  to  the  building  ownei*, 
"I  object  to  your  opening  windows  overlooking  my  land." 
To  make  his  objection  eflfeotual,  he  must  follow  it  up  by  ac- 
tual obstruction.  "That,"  says  Bayley,  J.,  "is  his  only 
remedy,"  and  Holroyd,  J.,  added,  "At  first  they  may  be 
obstructed,  but  if  no  interruption  is  offered  he  may  at 
length  prescribe  for  them  as  ancient  windows,"  evidently 
meaning  by  "interruption"  actual  physical  obstruction. 

When  we  consider  that  at  this  period  the  courts  were  fa- 
miliar with  the  doctrine  of  adverse  and  non-adverse  posses- 
sion, which  grew  out  of  the  statute  of  James  I,  it  is  not 
difficult  to  surmise  what  kind  of  evidence  would  be,  in  the 
minds  of  the  judges,  proper  evidence  to  rebut  the  presump- 
tion derived  from  actual  uninterrupted  enjoyment.  The 
building  owner  would  not  ask  his  neighbor  for  his  permis- 
sion to  enable  him  to  build  his  own  house  where  and  how  he 
pleased  on  bis  own  land.  If  he  asked  anything  it  would  be 
that  his  neighbor  would  forbear  to  exercise  his  right  to  ob- 
struct the  windows  he  intended  to  open,  or  to  take  away 
the  adjacent  soil  upon  which  his  house  depended  for  sup- 
port. It  was  not  an  unusual  thing  before  the  Prescription 
Act  for  the  adjoining  owner  to  grant  what  was  called  a 
"  lease"  of  the  lights  overlooking  his  premises.  Many  such 
instances  have  come  before  the  court,  and  one  such  occurs 
in  a  case  now  pending  in  this  division  on  a  rule  for  a  new 
trial.  I  refer  to  the  case  of  HuTit  v.  City  of  London  Real 
Property  Company,  Another  mode  of  preserving  the  right 
of  the  adjoining  owner  was  to  exact  a  periodical  payment 
from  the  building  owner  aB  an  acknowledgment  that  he  held 
his  lights  upon  sufferance.  An  ^instance  is  found  in  [93 
the  remarkable  case  of  The  Plasterers^  Company  v.  The 
Parish  Clerks^  Company  (*),  where  it  appeared  that  10^.  a 

J  ear  had  been  paid  ever  since  the  fire  of  London  as  an  ac- 
nowledgment  of  the  right  of  the  adjoining  owner  to  ob- 
struct the  lights  when  lie  pleased. 
I  conclnde,  therefore,  that  the  mere  absence  of  assent,  or 

(»)  Cited  in  AlJrecFs  Caae,  9  Rep.,  67  a.  («)  6  Ex.,  630;  20  L.  J.  (Ex.),  362. 
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even  the  express  dissent  of  the  adjoining  owner,  would  oot; 
prevent  the  right  to  light  and  support  from  being  acquired 
by  nninlerrupted  enjoyment,  and  that  nothing  short  of  an 
agreement,  either  express,  or  to  be  implied  from  payment 
or  other  acknowledgment,  that  the  adjoining  owner  shall 
not  be  prejudiced  by  absiaiuing  from  the  exercise  of  his 
right,  would  suffice  to  rebut  the  presumption.  In  other 
words,  that  it  would  be  presumed  after  the  lapse  of  twenty 
years,  that  the  easement  nad  been  enjoyed  by  virtue  of  some 
grant  or  agreement,  unless  it  were  proved  that  it  had  been 


mioyed  by  sufferance. 
This  was  tl 


B  the  state  of  the  law  as  to  this  class  of  easements 
at  the  time  the  Prescription  Act  (2  &  3  Wm.  4,  c.  71)  passed. 
That  act  by  the  third  section  distinguishes  lights  from  all 
other  easements,  and  deals  with  them  in  a  different  manner. 
It  converts  twenty  years'  actual  enjoyment  into  a  right  ab- 
solute and  indefeasible,  "unless  it  shall  appear  tiiat,  the 
same  has  been  enjoyed  by  some  consent  made  or  giveu  for 
that  purpose  by  deed  or  writing,"  Payment  of  rent  or 
other  acknowledgment,  therefore,  no  longer  keeps  open  tho 
right  of  the  adjoining  owner  to  obstruct  lights,  and  in  the 
case  of  The  Plasterers'  Company  v.  The  Parish  Clerks' 
Company  i^)  just  mentioned,  it  was  held  that  although  the 
plaintiffs  had  paid  the  agreed  acknowledgment  for  nearly 
200  vears.  the  right  of  the  adjoining  owner  to  build  against 
en  away  by  the  act. 

ticnlar  easement  in  question  is  not  provided 
escription  Act.  The  second  section  points  to 
isements  only ;  to  such  as  are  gained  by  an 
m  of  right  in  some  form  or  other,  and  wnioh 
:  being  opposed  in  their  inception.     [See  Webb 

a  building  on  his  own  land  the  owner  does  no 
han  make  a  lawfnl  use  of  his  own  property, 
reby  no  assertion  of  right  against  his  neighbor, 
has  no  power  to  prevent,  and  no  right  tocom- 
rection. 

t  of  Right  has  been  abolished,  and  the  Limita- 
■  in  forw  (3  &  4  Wm.  4,  c.  27),  which  passed 
to  the  Prescription  Act,  abolishes  also  the  dis- 
een  adverse  and  non-adverse  possession,  the 
Wilmot,  J,,  has  a  force  beyond  what  it  had 
■menls  were  given, 
ights  having  been  settled  by  the  Prescription 
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Act,  any  argament  drawn  from  the  Limitation  Act  applies 
only  to  such  an  easement  as  the  one  in  question,  which  was 
left  untouched  by  the  Prescription  Act.  It  seems  to  me  to 
be  the  necessary  consequence  of  the  Limitation  Act,  that 
such  an  easement  should  be  gained  by  a  length  of  enjoy- 
ment commensurate  with  that  by  which  a  title  to  the  house 
is  gained.  It  would  be  a  strange  anomaly  to  hold  that  a 
title  to  the  house  should  be  acquired,  and  not  a  title  to  that 
which  is  essential  to  its  existence — that  the  law  which  bars 
the  owner  from  recovering  the  tenement  itself  after  he  has 
acquiesced  in  a  usurped  ownership  by  anotl\er  for  twenty 
years,  yet  leaves  him  at  liberty,  if  he  happens  to  be  adjoin- 
inff  owner,  to  let  it  down  and  destroy  it  altogether,  by 
taking  away  that  which  has  been  its  natural  support  during 
the  whole  period.  I  cannot  help  thinking  that  the  revolting 
fiction  of  a  lost  grant  may  now  be  discarded,  in  view  of  the 
necessary  effect  of  the  Limitation  Act  upon  such  an  ease- 
ment as  this. 

It  is  not,  however,  necessary  in  this  case  to  base  my  judg- 
ment on  this  ground.  If  the  right  to  support  still  rests  on 
the  doctrine  of  presumption,  no  facts  are  shown  which  in 
my  opinion  are  admissible  to  rebut  it,  for  nothing  is  shown 
except  that  the  adjoining  owner  was  not  asked  for  and  did 
not  give  his  assent  to  the  alteration  of  the  house  into  a  fac- 
tory; and  this,  for  the  reasons  already  given,  cannot,  in  my 
opinion,  be  held  to  constitute  rebutting  evidence.  If  notice 
to  the  adjoining  owner  that  an  additional  burden  has  been 
cast  upon  his  land  be  an  ingredient,  that  is  disposed  of  by 
the  fact  that  the  conversion  of  the  dwelling  house  into  a  fac- 
tory, and  the  use  of  the  premises  as  a  factory  during  twen- 
ty-seven years,  were  things  open  and  notorious. 

*There  are  here,  then,  all  the  elements  which  go  to  [95 
make  up  the  ordinary  presumption,  unmixed  with  any 
rebutting  element.  If  such  a  length  of  enjoyment  under 
such  circumstances  does  not  create  a  right  to  support  from 
the  adjacent  soil,  then  no  building  the  date  of  whose  origin 
can  be  proved  can  claim  it.  For  the  common  law  does  not 
present  any  alternative  to  the  time  of  legal  memory,  except 
twenty  years'  enjoyment.  This  would  be  an  alarming  doc- 
trine, especially  at  the  present  day,  when  a  very  small  pro- 
portion of  the  owners  of  houses  now  standing  could  rest 
their  title  to  support  upon  immemorial  enjoyment. 

Of  the  cases  subsequent  in  date  to  those  I  have  quoted, 
the  first  is  WyoU  v.  Harrison  (').  This  was  an  action  simi- 
lar to  the  present,  but  the  declaration  did  not  allege  that 

(»)  8  B.  A  Ad.,  871. 

28  Eng  Rep.  12 
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the  house  was  an  ancient  house,  or  that  it  had  existed  for 
twenty  years.  To  so  much  of  the  declaration  as  charged 
the  digging  so  near  to  the  foundation  as  to  cause  the  house 
to  fall,  the  defendant  demurred.  And  the  court  gave  judg- 
ment in  his  favor.  "Whatever  the  law  might  be,"  said 
Lord  Tenterden,  'Mf  the  damage  complained  of  were  in  re- 
spect of  an  ancient  messuage  possessed  by  the  plaintiff  at 
the  extremity  of  his  own  land,  which  circumstance  might 
imply  the  consent  of  the  adjoining  proprietor  at  a  former 
time  to  the  erection  of  a  building  in  that  situation,  it  is 
enough  to  say,  that  in  this  case  the  building  is  not  alleged 
to  be  ancient,  but  may,  as  appears  from  the  declaration,  have 
been  recently  erected  ;  and  ir  so,  then,  according  to  the  au- 
thorities, the  plaintiff  is  not  entitled  to  recover."  The  most 
that  can  be  argued  from  this  decision  is  that  the  court 
seemed  to  be  not  free  from  doubt  whether,  if  the  house  had 
been  alleged  to  be  ancient,  the  plaintiff  would  have  been  en- 
titled to  recover. 

The  next  case  in  order  of  time  is  Dodd  v.  HoVrrie  ('),  a  case 
exactly  resembling  the  present.  The  house  was  in  fact 
thirty-five  years  old.  It  was  alleged,  in  some  counts,  to  be 
an  ancient  house,  in  others,  to  be  more  than  twenty  years 
old.  The  defence  was  that  the  plaintiff's  wall  was  in  so 
rotten  a  state  that  it  could  not  have  been  effectually  shored 
up ;  that  it  had  only  a  slight  foundation,  and  was  pressed 
96]  by  a  great  weight  of  rubbish  on  the  *plain tiff's  prem- 
ises, and  that  even  if  undisturbed,  it  could  not  have  stood 
six  months.  Bolland,  B.,  directed  the  jury  as  follows :  ''  If 
I  have  a  building  on  my  own  land,  which  I  leave  in  the 
same  state,  and  my  neighbor  digs  his  land  adjacent,  so  as  to 

Full  down  my  wall,  he  is  liable  to  an  action.  If,  however, 
had  loaded  my  wall  so  that  it  had  more  on  it  than  it  could 
well  bear,  he  would  not  be  liable."  And  he  stated  the  ques- 
tion to  be  whether  the  fall  was  occasioned  by  the  defend- 
ant's negligence  (not  shoring  up),  in  which  case  the  verdict 
ought  to  be  for  the  plaintiff,  or  by  its  own  infirmity,  in 
which  case  they  should  find  for  the  defendants.  The  jury 
found  for  the  plaintiff.  A  rule  was  obtained  for  a  new  trial, 
on  the  ground  of  misdirection,  but  the  court,  after  argu- 
ment, discharged  it,  thus  affirming  the  right  to  support. 
Partridge  v.  Scott  i^)  followed,  in  point  of  time,  Doad  v. 
Holme  (').  The  action  was  brought  for  excavating  coal  on 
land  adjoining  to  the  plaintiff's,  and  so  letting  down  two 
houses,  the  one  an  ancient  house,  the  other  a  new  one.  It 
appeared  that  the  plaintiff  had  within  twenty  years  exca- 

(»)  1  A,  A  E.,  493.  («)  8  M.  &  W.,  220. 
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vated  under  the  ancient  house,  so  that  the  question,  as 
stated  by  the  court  in  their  judgment,  was  precisely  the 
same  as  to  both  houses.     "In  this  case,"  said  Alderson,  B., 
in  delivering  the  considered  judgment  of  the  court,  '*if  the 
land  on  which  the  plaintiffs  house  was  built  had  not  been 
previously  excavated,  the  defendants  might,  without  injury 
to  the  plaintiff,  have  worked  the  coal  to  the  extremity  of 
their  own  land,  without  leaving  a  rib  of  ten  yards,  as  they 
have  done.     And  if  the  plaintiff  had  not  built  his  house  on 
excavated  ground,  the  mere  sinking  of  the  ground  itself 
would  have  been  without  injury.     He  has,   therefore,  by 
building  on  ground  insufficiently  supported,  caused  the  in- 
jury to  himself  without  any  fault  on  the  part  of  the  defend- 
ants, unless  at  the  time,  by  some  grant,  he  was  entitled  to 
additional  support  from  the  land  of  the  defendants.     There 
are  no  circumstances  in  the  case  from  which  we  can  infer 
any  such  grant  as  to  the  new  house,  because  it  has  not  ex- 
isted twenty  years,  nor  could  the  right  to  any  easement 
have  become  absolute,  even  under  Lord  Tenterden's  Act, 
until  after  the  lapse  of  at  least  twenty  years  from  the  time 
when  the  house  first  stood  on  excavated.  *ground,  and    [97 
was  supported  in  part  by  the  defendants'  land."     No  such 
point  as  that  arises  in  this  case.     Bonomi  v.  Backhouse  (') 
involved  the  very  point  in  contest  here.     There  was  a  differ- 
ence of  opinion  between  the  Exchequer  Chamber  and  the 
Court  of  Queen's  Bench  upon  the  question,  whether  the 
Statute  of  Limitations  ran  from  the  time  the  excavation  was 
made  which  ultimately  caused  the  sinking,  or  only  from  the 
time  the  damage  accrued   to  the  house.      The  Court  of 
Queen's  Bench  neld  that  the  act  of  excavating  was  itself 
wrongful,  and  that  the  statute  ran  from  that  time.     The  Ex- 
chequer Chamber  held  that  the  plaintiff  had  no  cause  of 
action  until  actual  damage  done,  and  this  decision  was 
affirmed  by  the  House  of  Lords  (').     The  damaged  building 
was  forty  years  old,  and  the  judgment  affirmed  the  right  to 
support  from  both  the  adjacent  and  subjacent  soil. 

Iiunt  V.  Peake  {*)  came  before  Wood,  V.C.,  in  1860,  after 
the  decision  of  the  Exchequer  Chamber  in  Bonomi  v.  Back- 
house {*),  but  before  the  decision  of  that  case  in  the  House 
of  Lords.  It  was  a  bill  to  restrain  the  defendants  from 
working  any  mine  under  the  plaintiff's  houses,  and  from 
working  mines  adjacent  thereto  so  as  to  cause  damage  or 
injury  to  the  foundations  of  the  houses.     The  Vice-Chan- 

(»)  E.  B.  A   E.,  622 ;  27  L.  J.  (aB.),    («)  9  H.  L.  C,  608 ;  84  L.  J.  (Q.B.), 
878  (Ex.  Ch.) ;  28  L.  J.  (Q.B.),  878.      181. 

(»)  1  Job.,  706 ;  29  L.  J.  (Ch.),  786. 
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cellor  came  to  the  conclusion  that  the  soil  would  have  fallen 
if  there  had  been  no  building,  and  therefore  found  it  unne- 
cessary to  determine  the  question  raised  in  the  present  case. 
But  he  says  in  the  course  of  his  judgment:  '*  Suppose  a 
person  has  for  twenty  years  remained  in  the  enjoyment  of  a 
privilege,  as  an  ancient  house,  as  it  is  called  in  the  author- 
ities, is  he,  or  is  he  not,  entitled,  in  consequence  of  having 
had  that  house  for  twenty  years  supported  as  it  was  sup- 
ported, to  continue  to  enjoy  the  privilege  against  any  opera- 
tions of  his  neighbor  in  the  adjoining  soil  ?  Upon  this,  un- 
questionably, I  do  find  considerable  discussion. — And,  per- 
haps, in  the  last  authority  that  has  been  cited,  namely,  Solx)- 
mony.  Vintners^  Company  {%  not  only  was  there  considerable 
discussion  but  some  doubt  was  thrown  upon  it,  and  although 
it  has  been  held  in  some  previous  authorities  that  the  right 
98]  does  exist,  I  *do  not  know  that  it  has  come  clearly, 
pointedly,  and  precisely  in  question  in  the  former  author- 
ities. >io  doubt  the  dicta  in  Bonomi  v.  Backhouse  {^)  and 
Humphries  v.  Brogden  {*)  are  clear  to  the  effect  that  you 
may  acquire  by  a  twenty  years'  acquiescence  on  the  part  of 
your  neighbor  a  right  to  the  easement,  or  whatever  it  is 
termed,  of  having  the  house  you  have  added  to  your  own 
soil,  supported  by  your  neighbor's  soil.  But  that  doctrine 
has  been  called  in  question  in  the  present  case,  and  was 
called  in  question  in  the  case  of  Solomon  v.  Vintners*  Com- 
pany{').  That  case,  however,  was  not  quite  of  the  same 
character,  being  the  case  of  a  house  which  leaned  upon 
another,  and  had  come  by  accident  to  be  supported  in  that 
way." 

Further  on  the  Vice-Chancellor  says,  however:  "If  I 
decided  upon  that  point  (the  right  of  the  house  to  support) 
all  the  dicta — for  I  doubt  whether  there  is  any  precise 
decision  upon  the  question,  are  favorable  to  the  plaintiffs, 
but  I  have  not  thought  fit  to  rest  their  rights  upon  this  state 
of  circumstances.  It  is  the  ground  that  needs  support,"  &c. 
Neither  the  cases  cited  in  Saunders,  vol.  ii,  nor  the  case 
before  Lord  Ellenborough,  nor  Cross  v.  Lewis  (*)  was  cited 
before  the  Vice-Chancellor,  nor  had,  as  I  have  said,  the  case 
of  Bonomi  v.  Backhouse  (')  been  heard  by  the  House  of 
Lords.  If  that  case  is  carefully  considered  it  can  hardly  be 
said  that  it  is  not  a  decision  involving  this  very  point.  The 
question  put  by  the  House  to  the  judges  assumes  the  right 
of  the  plaintiffs'  building  to  support  both  from  subjacent 

(')  4  H.  &  N.,  686  ;  28  L.  J.  (Ex.),  870.    (»)  12  Q,  B.,  789  ;  20  L.  J.  (Q.B.),  10. 
(«)  E.  B.  A  E.,  622 ;  27  L.  J.  (Q.B.),    (*)  2  B.  A  C,  686. 
878  (Ex.  Ch.) ;  28  L.  J.  (Q.B.),  378. 
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and  adjacent  soil.  It  is  in  these  words :  **  A.  B.  is  the  owner 
of  a  house.  C.  D.  is  the  owner  of  a  mine  under  the  house 
and  under  the  surrounding  land,  C.  D.  works  the  mine, 
and  in  so  doing  leaves  insufficient  support  to  the  house. 
The  house'  is  not  damaged,  nor  is  the  enjoyment  of  it  preju- 
diced until  some  time  after  the  workings  have  ceased.  Can 
A.  B.  bring  an  action  at  any  time  within  six  years  after  the 
mischief  happened,  or  must  he  bring  it  within  six  years 
after  the  worKings  rendered  the  support  insufficient  1" 

It  appears  from  the  statement  of  facts  in  that  case  that 
althougn  the  defendants  had  worked  the  coal  under  the 
plaintiffs'  house,  *those  workings  did  not  cause  the  [99 
subsidence,  but  the  subsidence  was  caused  by  the  working 
away  of  the  pillars  of  coal  under  the  adjacent  land.  Willes, 
J.,  in  delivering  the  judgment  of  the  Exchequer  Chamber, 
thus  states  the  facts  upon  which  the  judgment  of  that  court 
was  founded,  and  which  judgment  the  House  of  Lords 
affirmed:  "The  plaintiff  was  owner  of  the  reversion  of  an 
ancient  house.  The  defendant  for  more  than  six  years 
before  the  commencement  of  the  action  worked  some  coal 
mines  280  yards  distant  from  the  house.  No  actual  dam- 
age occurred  until  within  the  last  six  years.  The  question 
is,  is  the  Statute  of  Limitations  an  answer  to  the  action  ?"  (*). 
The  House  of  Lords  evidently  thought  it  immaterial  whether 
the  workings  which  caused  the  subsidence  were  under  or 
around  the  house,  and  where  the  surface  belongs  to  one 
owner  and  the  minerals  beneath  to  another,  in  the  absence 
of  any  grant,  reservation,  or  contract,  the  right  to  vertical 
support  must  stand  on  the  same  footing  as  the  right  to 
lateral  support :  see  Rogers  v.  Taylor  (').  Neither  the 
adjacent  soil  nor  the  subsoil  can  under  these  circumstances 
be  worked  so  as  to  cause  the  surface  land  to  subside,  nor 
can  an  artificial  burden  placed  on  the  land  impose  a  servi- 
tude upon  the  oi^e  or  the  other  until  the  erection  has  stood 
twenty  years. 

I  have  intentionally  passed  by  the  case  of  Solomon  v. 
Vintfiers^  Company  {*)  as  well  as  that  of  Peyton  v.  Mayor 
of  London  (*),  because  these  cases  appear  to  me  to  admit  of 
other  considerations  than  are  involved  in  the  present  case. 
The  plaintiffs  here  claim  the  support  of  the  natural  soil  of 
the  adjacent  land.  The  plaintiffs  in  those  cases  cjaimed  a 
continuance  of  artificial  support,  namely,  the  support  of 
adjoining  buildings,  and  that  without  showing  whether  the 

(')  E.  B.  <fe  E.,  p.  664  ;  28  L.  J.  (Q.B.),        (>)  4  H.  &  N.,  p.  699  ;  28  L.  J.  (Ex.), 
S80.  870. 

(»)  2  H.  A  N.,  828 ;  27  L.  J.  (Ex.),  178.        (*)  9  B.  A  C,  726. 
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houses  were  originally  built  by  the  same  owner  at  the  same 
time  so  as  to  be  dependent  on  each  other,  or  which  of  the 
two  was  first  built,  or  how  the  one  came  to  lean  upon  the 
other,  or  whether  some  neighboring  sewer  or  other  excava- 
tion caused  both  to  sink. 

The  Lord  Chief  Baron  observed  in  Solomon  v.  Yintners^ 
100]  Company  (*)  *that  it  seemed  contrary  to  justice  and 
reason  that  a  man  by  building  a  weak  house  adjoining 
to  his  neighbor's  could,  if  that  weak  house  at  all  got  out 
of  the  perpendicular  and  leant  upon  the  adjoining  house, 
compel  his  neighbor  to  pull  down  his  own  house  within 
twenty  years,  or  to  bring  some  action  at  law,  the  precise 
nature  of  which  was  not  very  clear,  in  order  to  prevent  a 
right  from  being  acquired  by  twenty  years'  enjoyment.  In 
a  subs<$quent  case,  where  it  appeared  that  the  houses  were 
built  by  the  same  owner,  at  the  same  time,  and  so  as  to  require 
mutual  support,  it  was  held  that  each  retained  a  right  to 
the  support  of  the  other :  Richard  v.  Rose  (*).  The  Cor- 
poratio7i  of  Birmingham  v.  Allen^  recently  decided  in  the 
Court  of  Appeal  (*),  1  mention  only  to  show  that  it  has  not 
been  overlooked.     That  case  decided  that  the  right  to  sup- 

})ort  is  confined  to  the  adjoining  land,  and  that  where  that 
and  which,  if  it  had  been  left  in  its  natural  state,  would 
have  afforded  sufficient  support  to  the  plaintiffs'  house,  had 
been  excavated  for  coals  b^  its  owner,  the  owner  of  the 
house  could  not  acquire  a  right  as  against  land  farther  off, 
though  next  adjoining  to  the  intervening  land. 

The  case  of  Humphries  v.  Brogden  (*)  and  other  like  cases 
I  also  pass  by,  as  they  go  no  farther  than  to  establish  the 
position  that  the  owner  of  surface  land  is  entitled  of  com- 
mon right  to  the  support,  lateral  and  vertical,  which  nature 
has  provided  for  it. 

For  the  reasons  already  given,  and  upon  the  authority  of 
the  cases  to  which  I  have  adverted,  I  am  of  opinion  that  the 
factory  in  question  had  acquired  the  status  of  an  ancient 
building,  and  that  as  the  excavation  made  by  the  defend- 
ants was  the  sole  cause  of  its  falling,  the  defendants  are 
responsible  for  the  whole  of  the  damage  done. 

CooKBURN,  C.J.:  This  is  a  case  of  very  great  importance 
as  regards  the  law  of  easements.  It  is  an  action  brought 
against  the  defendant  Dalton,  a  builder,  and  the  Commis- 
sioners of  Works  and  Buildings,  by  whom  Dalton  was  em- 
ployed, for  excavating  under  the  soil  of  premises  belonging 
101]  to  the  commissioners,  by  *means  of  which  an  adjoin- 
ed) 4  H.  A  N.,  p.  699 ;  27  L.  J.  (Ex.),  (*)  9  Ex.,  218  ;  23  L  J.  (Ex.).  8. 
870.  (8)  6  Ch.  D.,  284  ;  22  Eng.  R.,  811. 

(*)  12  Q.  B.,  789 ;  20  L.  J.  (Q.B.),  10. 
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ing  coach  factory  of  the  plaintiffs  to  which  they  allege  that 
they,  as  owners  of  the  factory,  had  a  right  of  lateral  sup- 
port from  the  soil  adjacent,  was  caused  to  fall. 

The  facts  were  as  follows :  The  plaintiffs  are  the  owners 
in  fee  of  a  coach  factory  at  Newcastle-upon-Tyne,  erected 
by  them  some  twenty- seven  years  before  the  event  com- 

Slained  of.  Prior  to  that  time  the  premises  had  been  a 
welling  house,  as  had  also  been  the  adjoining  premises, 
now  purchased  by  the  defendants,  the  commissioners,  for 
the  purpose  of  converting  them  into  a  probate  office.  While 
both  houses  still  stood,  they  appeared  to  be  coeval  in  point 
of  age,  and  there  was  reason  to  think  that  they  had  stood 
for  about  a  hundred  years.  Though  immediately  contigu- 
ous there  was  no  party-wall  between  them.  Each,  as  I  un- 
derstand the  facts,  rested  on  its  own  walls,  built  to  the 
extremity  of  the  soil  of  the  respective  owner.  In  this  state 
of  things  the  plaintiffs  at  the  time  already  stated,  namely 
twenty-seven  years  before  the  alleged  cause  of  action,  al- 
tered the  character  of  the  house  belonging  to  them,  and  con- 
structed a  coach  factory  in  its  place.  They  removed  the 
supports  on  which  the  fabric  had  previously  rested,  and 
substituted  for  them  a  stack  of  brickwork,  which  they  car- 
ried to  the  extremity  of  their  soil,  and  which  served  at  once 
as  a  chimney  stack  and  as  a  support  to  the  main  girders  by 
which  the  upper  stories  of  the  factory  were  upheld.  They 
did  this  without  any  grant  from  the  owner  of  the  adjoining 

E remises  of  any  right  of  lateral  support,  or  any  assent  on 
is  part  to  the  use  of  such  support,  unless  his  assent  is  to 
be  inferred  from  his  taking  no  steps  to  resist  the  acquisition 
and  enjoyment  of  such  an  easement. 

The  Commissioners  of  Works  having  purchased  the  ad- 
joining house,  with  the  intention,  as  I  have  said,  of  erecting 
a  probate  office  on  its  site,  employed  the  defendant  Dal  ton 
to  take  down  the  house,  and  prepare  the  ground  for  the 
erection  of  the  intended  office.  In  doijig  this,  according  to 
the  plans  for  the  new  office,  it  became  necessary  to  take 
down  the  wall  adjoining  the  plaintiffs'  premises,  and  to  ex- 
cavate the  ground  to  the  extremity  of  the  defendants'  own 
soil.  It  was  not  contended  on  the  trial  that  in  doing  this 
they  were  guilty  of  any  negligence.  They  took  such  meas- 
ures as  appeared  necessary  to  prevent  any  damage  to  the 
plaintiff's  premises.  In  excavating  they  left  a  thick  pillar 
of  clayy  *which  might  well  have  iSen  deemed  suffi-  [102 
cient  for  the  purpose,  immediately  round  the  plaintiffs' 
stack,  for  the  purpose  of  supporting  it.  But  on  exposure 
to  the  air  the  clay  cracked  and  gave  way,  and  the  pillar, 
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being  by  the  excavation  deprived  of  the  lateral  support 
whicn  it  had  previously  derived  from  the  adjacent  soil,  gave 
wav  and  fell,  and,  falling,  brought  down  the  factory,  which, 
as  has  been  said,  rested  mainly  upon  it. 

It  is  scarcely  necessary  to  observe  that  any  easement  of 
lateral  support,  which  may  have  attached  to  the  plaintiffs' 

S remises  as  the  house  before  stood,  was  lost  by  tne  taking 
own  of  the  old  house  and  substituting  a  building  of  an  en- 
tirely different  construction  as  regards  the  wall  or  founda- 
tion on  which  it  rested.  No  question  arises  therefore  as  to 
whether,  if  the  house  had  been  reconstructed  as  it  stood  be- 
fore, theright  to  support  would  still  have  remained.  The  con- 
struction of  the  premises  as  altered  was  entirely  different.  As 
the  house  previously  stood  the  weight,  if  supported  by  the 
defendants'  adjacent  soil,  was  supported  by  the  entire  range 
of  that  soil.  In  the  new  building  the  weight  rested  entirely 
on  the  chimney  stack,  and  was  thus  concentrated  on  one 
spot.  It  may  well  be  that,  if  the  plaintiffs'  former  construc- 
tion had  remained,  the  defendants'  soil,  notwithstanding 
the  excavation,  would  have  sufficed  to  support  the  building. 
The  nature  of  the  easement  thus  became  essentially  differ- 
ent, and  the  easement  now  claimed  must  therefore  depend 
upon  the  effect  of  the  support  having  been  afforded  during 
the  twenty- seven  years. 

The  only  question  therefore  is  whether  by  the  enjoyment 
of  the  lateral  support  to  their  factory  from  the  adjacent 
soil  for  the  time  stated,  without  more,  the  plaintiffs  had  ac- 
quired an  easement  which  prevented  the  commissioners  from 
dealing  as  they  pleased  with  their  own  land  for  legitimate 
purposes.  I  am  of  opinion  that  they  had  not,  and  conse- 
quently that  the  defendants  are  not  responsible  for  what 
has  happened. 

That  the  right  to  the  lateral  support  of  the  adjacent  soil 
for  a  building  which  has  been  superadded  to  the  soil  is  an 
easement,  as  distinguished  from  the  proprietary  ri^ht  to 
such  support  for  the  soil  itself  in  its  natural  condition,  is 
undoubted.     Equally  certain  is  it  that,  except  where  the 

Positive  law  steps  in,  and,  in  the  absence  of  any  legal  ori- 
03J  gin,  gives  to  a  fixed  period  of  possession  or  *enjoy- 
ment  the  status  of  absolute  and  indisputable  right,  every 
easement  as  against  the  owner  of  the  soil  must  have  had  its 
origin  in  grant.  Upon  both  these  points  the  authorities  are 
uniform  and  positive.  It  is  no  doubt  equally  true  that,  in 
the  absence  of  proof  of  any  grant,  the  existence  of  a  lost 
grant  may  be  presumed  from  length  of  enjoyment.  And  in 
no  system  of  jurisprudence  has  this  doctrine  been  carried 
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to  greater  lengths  than  in  our  own.  In  the  absence  of  any 
sufficient  law  regulating  the  period  of  prescription,  judges, 
to  make  up  for  this  deficiency,  were  in  the  habit  of  direct- 
ing juries  to  presume  grants,  in  the  past  or  possible  exist- 
ence of  which  no  one  believed — a  practice  to  be  deprecated, 
and,  in  spite  of  precedent,  to  be  followed  with  great  reserve, 
and  certainly  with  no  disposition  to  extend  it. 

Looking  to  the  importance  of  the  question  here  involved, 
and  to  the  fact  that  the  law  as  to  lateral  support,  not  having 
hitherto  been  brought  before  a  court  in  banc,  has  not  been 
made  the  subject  of  authoritative  decision,  it  may  be  useful 
to  ti*ace  the  growth  of  this  doctrine  as  to  presumption  and 
the  extent  to  which  it  has  been  carried,  and  for  this  pur- 
pose, to  review  the  authorities  on  the  law  of  prescriptive 
easements. 

At  the  common  law  there  appears  to  have  existed  no  fixed 
period  of  prescription.  Rignts  were  acquired  by  prescrip- 
tion when  possession  or  enjoyment  had  existed  beyond  the 
memory  or  man,  or  where,  as  the  legal  phrase  was,  "the 
memory  of  man  ran  not  to  the  contrary."  But  by  several 
statutes,  fixed  periods  were  limited  for  the  bringing  of  ac- 
tions for  the  recovery  of  real  estate.  Prior  to  the  statute  of 
Merton,  Bracton  tells  us  that  the  limitation  in  a  writ  of 
right  was  from  the  time  of  Henry  I,  that  is  to  say,  from  the 
year  1100,  or  135  years  (*). 

By  the  statute  of  Merton  (20  Hen.  3,  c.  8),  the  limitation 
in  a  writ  of  right  was  from  the  time  of  Henry  II,  a  period 
of  seventy  years.  Writs  of  mort  d' ancestor,  and  of  entry, 
were  not  to  pass  the  last  return  of  King  John  from  Ireland, 
a  period  of  twenty-five  years.  Writs  of  novel  disseisin 
were  not  to  pass  the  first  voyage  of  the  king  into  Gascony, 
a  period  of  fifteen  years.     4 

New  periods  of  limitation  were  fixed  by  the  Statute  of 
Westminster,  3  Edw.  1,  c.  39  (1275).  By  this  statute  the 
time  for  *bringing  a  writ  of  right  was  limited  to  the  [KM 
time  of  King  Richard  I,  a  period  of  eighty-eight  years. 
Writs  of  mort  d'ancestor,  of  cosinage,  of  aiel,  and  of  entry, 
were  limited  to  the  coronation  of  Henry  III,  about  fifty- 
eight  years.  The  writ  of  novel  disseisin  was  to  remain  lim- 
ited as  before,  namely,  to  the  passage  of  Henry  III  into 
Gascony. 

It  is  plain  that  this  statute  had  reference  to  actions  for  the 
recovery  of  real  estate.  Nevertheless  the  judges,  with  that 
assumption  of  legislative  authority  which  has  at  times 
characterized  our  judicature,  proceeded  to  apply  the  rule 

O  L.2,f.  179. 

28  Eng.  Rep.  13 
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as  to  prescription  established  by  the  statute  to  incorporeal 
hereditaments,  and,  among  others,  to  easements. 

As  might  have  been  foreseen,  as  time  went  on,  the  limita- 
tion thus  fixed  became  attended  with  the  inconvenience 
arising  from  the  impossibility  of  carrying  back  the  proof 
of  possession  or  enjoyment  to  a  period  which,  after  a  gen- 
eration or  two,  ceased  to  be  within  the  reach  of  evidence. 
But,  here  again,  the  Legislature  not  intervening,  the  judges 
provided  a  remedy  by  holding  that  if  the  proof  was  carried 
back  as  far  as  living  memory  would  go,  it  should  be  pre- 
sumed that  the  right  claimed  had  existed  from  time  of  legal 
memory,  that  is  to  say,  from  the  time  of  Richard  I.  This 
convenient  rule  having  been  established,  the  judges  seem 
not  to  have  thought  it  worth  while,  when  the  statute  of  31 
Hen.  8,  c.  2,  was  passed,  by  which  in  a  writ  of  right  the 
time  was  limited  to  sixty  years,  to  apply,  by  an  analogous 
use  of  that  statute,  the  time  of  prescription  established  by 
it  to  actions  involving  rights  to  incorporeal  hereditaments. 

In  a  case  of  Bury  v.  Pope{')  in  an  action  for  stopping 
lights,  according  to  the  report,  ''It  was  agreed  by  all  the 
justices  that  if  two  men  be  owners  of  two  parcels  of  land 
adjoining,  and  one  of  them  doth  build  a  house  upon  his 
land,  and  makes  windows  and  lights  looking  into  the  other's 
lands,  and  the  house  and  the  lights  have  continued  by  the 
space  of  thirty  or  forty  years,  yet  the  other  may  upon  his  own 
land  and  soil  lawfully  erect  an  house  or  other  things  against 
the  said  lights  and  windows,  and  the  other  can  have  no  ac- 
tion ;  for  it  was  his  folly  to  build  his  house  so  near  to  the 
other's  land  ;  and  it  was  adjudged  accordingly." 
105]  *And  as  late  as  1  Car.  2,  it  was  held  in  a  case  of 
Sury  V.  PiggoU{*\  that  to  maintain  an  action  for  obstruct- 
ing lights,  the  light  must  be  prescribed  for  as  having  been  en- 
joyed time  out  of  mind. 

But  the  statute  of  Jac.  1,  c.  21,  which  limited  the  time  for 
bringing  a  possessory  action  to  twenty  years,  led  soon  after- 
wards to  a  very  important  change  in  the  law  by  the  arbitrary 
adoption  of  that  period  by  the  courts  as  sufficient  to  found 
the  presumption  of  the  existence  of  a  right  from  the  time 
of  legal  memory.  Here,  again,  the  boldness  of  judicial 
decision  stepped  in  to  make  up  for  defects  in  the  law  which 
the  supineness  of  the  Legislature  left  uncared  for.  But  it  is 
to  be  observed,  and  the  observation  is  specially  important 
to  the  present  purpose,  that  with  all  their  desire  to  reduce 
the  period  of  prescription  within  reasonable  limits,  the 
courts  never  gave  greater  effect  to  length  of  enjoyment  than 

0)  Cro.  :eiiz.,  U8.  O  Poph.,  166. 
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that  of  affording  a  presumption  of  prescriptive  right, 
capable  of  being  rebutted  by  proof  of  an  origin  at  a  time 
later  than  that  of  legal  memory.  Hence,  if  in  the  course  of 
a  canse  it  appeared  that  the  disputed  right  had  had  a  later 
origin,  the  presumption  failed,  and  the  claim  of  right  was 
defeated. 

The  frequency  of  this  result  gave  rise  to  a  new  device. 
As,  independently  of  prescription,  every  incorporeal  here- 
ditament must  have  had  its  origin  in  grant,  the  fiction  was 
resorted  to  of  presuming  after  long  user  a  grant  by  a  deed 
which  in  the  lapse  of  time  had  been  lost.  At  first,  to  raise 
this  presumption  it  was  required  that  the  user  should  be 
carried  back  as  far  as  living  memory  would  go  ;  but  after 
the  statute  of  James,  user  for  twenty  years  was — here  again, 
without  any  warrant  of  legislative  authority,  and  by  the 
arbitmry  ruling  of  the  judges — held  to  be  sufficient  to  raise 
this  presumption  of  a  lost  grnnt,  and  juries  were  directed  so 
to  find  in  cases  in  which  no  one  had  the  faintest  belief  that 
any  gt*ant  had  ever  existed,  and  where  the  presumption  was 
known  to  be  a  mere  fiction.  Well  might  Sir  W.  D.  Evans, 
while  admitting  the  utility  of  this  doctrine,  say  that  its  in- 
troduction was  ''a  perversion  of  legal  principles  and  an 
unwarrantable  assumption  of  authority  "  ('). 

Thus  the  law  remained  till  the  act  of  2  &  3  Wm.  4, 
c.  71,  was  passed  with  the  view  of  putting  an  end  to  the 
scandal  on  the  ^administration  of  justice,  which  arose  [106 
frona  thus  forcing  the  consciences  of  juries.  How  far  it  has 
effected  this  purpose  will  be  seen  further  on. 

But  this  doctrine  of  presumption  from  user  or  enjoyment 
under  the  former  law  could  not,  according  to  the  highest 
authorities,  be  carried,  as  regarded  the  presumption  of  a 
lost  grant,  any  more  than  that  which  had  reference  to  the 
existence  of  an  easement  beyond  time  of  legal  memory, 
further  than  that  of  a  presumption  capable  of  being  rebutted 
and  so  destroyed.  It  is  true  that  in  an  early  case  of  Lewis 
v.  Price  {^)y  which  was  an  action  on  the  case  for  obstruct- 
ing the  plaintiff's  lights,  where  the  house  had  been  built 
forty  years,  Wilmot,  J.,  told  the  jury  that  the  action  lay, 
saying  that  '^  this  was  founded  on  the  same  reason  as  when 
lights  have  been  immemorial,  for  this  is  long  enoagh  to 
induce  a  presumption  that  there  was  originally  some  agree- 
ment between  the  parties."  And  he  added,  that  "twenty 
years  was  sufficient  to  give  a  man  a  title  in  ejectment,  in 
which  be  might  recover  the  house  itself :  and  he  therefore 
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saw  no  reason  why  it  should  not  be  sufficient  to  entitle  him 
to  any  easement  belonging  to  the  house." 

So,  in  a  subsequent  case  of  Dougal  v.  Wilson{^\  which 
was  also  an  action  for  obstructing  lights,  on  the  defendant's 
attempting  to  show  that  the  lights  had  not  existed  for  more 
than  sixty  years,  the  same  judge  said,  "  If  a  man  has  been 
in  possession  of  a  house,  with  lights  belonging  to  it,  for 
fifty  or  sixty  years,  no  man  can  stop  up  those  lights.  Pos- 
session for  such  a  length  of  time  amounts  to  a  grant  of  the 
liberty  of  making  them  ;  it  is  evidence  of  an  agreement  to 
make  them.  If  I  am  in  possession  of  an  estate  for  so  long 
a  period  as  sixty  years,  I  cannot  be  disturbed  even  by  a 
writ  of  right — the  highest  writ  in  the  law.  If  my  possession 
of  the  house  cannot  be  disturbed,  shall  I  be  disturbed  in  my 
lights?  It  would  be  absurd."  He  adds,  *'And  I  should 
think  a  much  shorter  time  than  sixty  years  might  be  suffi- 
cient." From  this  language  it  would  no  doubt  appear  that 
the  learned  judge  considered  that,  after  such  a  length  of 
possession  as  would  be  a  bar  to  an  action  to  recover  an 
estate  under  the  statutes  of  Henry  VIII  or  James  I,  the  pre- 
sumption in  favor  of  a  grant  in  the  case  of  an  easement 
would  become  absolute.  But  this  view  of  the  law  was  cor- 
107]  rected  in  the  case  of  *  Darwin  v.  Upton  (*),  which 
came  before  the  Court  of  King's  Bench  on  a  motion  for 
a  new  trial  in  an  action  which  had  been  tried  before  Gould, 
J.,  in  which  it  was  alleged  that  the  learned  judge  had 
directed  the  jury  that  twenty- five  years'  possession  was  an 
absolute  bar,  incapable  of  being  overturned  by  any  con- 
trary proof,  whereas  it  was  only  a  presumptive  proof  which 
might  be  explained  away.  Lord  Mansfield,  in  giving  judg- 
ment, explains  the  value  and  effect  of  presumptions  of  this 
nature,  and  places  the  doctrine  on  its  true  footing.  He 
says,  "The  enjoyment  of  lights  with  the  defendants' 
acquiescence  for  twenty  years  is  such  decisive  presumption 
of  a  right  by  grant  or  otherwise  that,  unless  contradicted 
or  explained,  the  jury  ought  to  believe  it  ;  but  it  is  impos- 
sible that  length  of  time  can  be  said  to  be  an  absolute  oar^ 
like  a  statute  of  limitations  ;  it  is  certainly  a  presumptive 
bar.  which  ought  to  go  to  a  jury.  Thus,  in  the  case  of  a 
bond  there  is  no  statute  of  limitations  that  bars  an  action 
upon  it,  but  there  is  a  time  when  a  jury  may  presume  the 
debt  to  be  discharged,  as  if  no  interest  appear  to  have  been 
paid  for  sixteen  or  twenty  years.  The  same  rule  prevails  in 
I  the  case  of  a  highway.    Time  immemorial  itself  is  only  pre- 

sumptive evidence,  for  so  it  was  held  in  the  case  of  The 
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Mayor  of  King  stonupon- Hull  v.  Horfie^  (*).  In  a  case 
befote  me  at  Maidstone,  I  held  length  bt*"tirw«,  when  unan- 
swered and  unexplained,  to  be  a  bar."  "Willea,' J.,  said, 
*' There  was  a  case  before  me  at  York,  where  I/held  unin- 
terrupted possession  of  a  pew  for  twenty  years* -t^..!)^  pre- 
sumptive evidence  merely,  and  that  opinion  was  afterrtai^ds 
confirmed  in  the  Court  of  Common  Pleas."  And  Bulfef^  J;^  . 
says,  *'I  incline  very  much  to  think  that  the  judge  w«a-'-."- 
misunderstood,  for  he  could  never  call  it  an  absolute  bar! ' 
In  the  Welles  Harbor  Case^  this  court  went  fully  into  the 
doctrine,  and  the  rule  of  law  is  clear  that  length  of  time  is 
presumptive  evidence  only.  The  jadge  said,  'I  think 
twenty  years'  uninterrupted  possession  of  these  windows 
is  a  sufficient  right  for  the  plaintiffs  enjoyment  of  them.' 
Now,  that  expression  is  open  to  a  double  construction.  If 
the  judge  meant  it  was  an  absolute  bar,  he  was  certainly 
wrong,  if  only  as  a  presumptive  bar,  he  was  right." 

The  learned  editor  adds  that  the  next  day  BuUer,  J.,  said 
that  Ashurst,  J.,  had  waited  on  Mr.  J.  Gould,  who  said  he 
had  never  *had  an  idea  but  it  was  a  question  for  a  [108 
jury,  and  would  have  left  it  to  the  jury  if  the  counsel  for 
the  defendant  had  asked  it ;  that  he  compared  it  to  the  case 
of  trover,  where  a  demand  and  refusal  are  evidence  of, 
but  not  an  actual  conversion.  Upon  this  the  rule  was 
discharged. 

In  the  case  of  TJie  Mayor  of  Hull  v.  Horner  (*), Just  re- 
ferred to,  Lord  Mansfield  thus  explains  the  law :  **  There  is 
a  great  difference  between  length  of  time,  which  operates  as 
a  bar  to  a  claim,  and  that  which  is  only  used  by  way  of 
evidence.  A  jury  is  concluded  by  length  of  time  that  oper- 
ates as  a  bar  ;  as  where  the  Statute  of  Limitations  is  pleaded 
in  bar  to  a  debt ;  though  the  jury  is  satisfied  that  the  debt 
is  due  and  unpaid  it  is  still  a  bar.  So  in  the  case  of  pre- 
scription, if  it  be  time  out  of  mind,  a  jury  is  bound  to  con- 
clude the  right  from  that  prescription  if  there  would  be  a 
legal  commencement  of  the  right.  But  any  written  evidence 
showing  that  there  was  a  time  when  the  prescription  did  not 
♦^xist  is  an  answer  to  a  claim  founded  on  prescription.  But 
length  of  time,  used  merely  by  way  of  evidence,  may  be 
left  to  the  consideration  of  the  jury  to  be  credited  or  not, 
and  to  draw  their  inference  one  way  or  the  other,  according 
to  circumstances." 

In  Keymer  v.  Summers {^\  Yates,  J.,  told  the  jury  that 
thirty  years'  user  of  a  right  of  way  would  afford  a  presump- 
tion of  a  right  of  way;  but  he  put  it  no  higher.     It  is  true 
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that  in  two  casesv^Uid  first  that  of  Balston  v.  BenstedC)^  at 
Nisi  PriuSj  thjer/otUer  that  ot  Bealey  v.  Shaw{*)^  in  Banc, 
Lord  EllenboroAgh  laid  it  down  that  '*  twenty  years'  exclu- 
sive enjoyment  of  water  in  any  particular  manner  afforded 
a  cojn^i^t^T'e  presumption  of  right  in  the  party  so  enjoying 
it  d^iVed  from  grant  or  act  of  Parliament."  But  the  de- 
.  vision"  in  the  latter  case,  which  is  expressly  disapproved  of 
•  •'.'•.by  Lord  Wensleydale  in  Chasemore  v.  Jilchards (*)^  turned 
*••:  '  on  the  particular  facts  ;  and  the  law  as  there  laid  down  by 
the  Chief  Justice  is  not  in  accordance  with  the  current  of  au- 
thorities, and  is  scarcely  consistent  with  his  own  language 
in  Campbell  v.  Wilson  (*).  In  that  case  a  way  had  been  used 
109]  for  twenty  years,  but  must  have  ^originated  within 
thirty-seven  years,  as  at  that  time  all  ways  had  been  extin- 
guished under  an  award,  except  such  as  were  therein  set 
out,  of  which  the  way  in  question  was  not  one,  and  there 
was  some  reason  to  think  on  looking  at  the  award  that  the 
way  in  question  had  been  used  by  mistake,  but  there  was 
no  evidence  to  show  that  this  was  so ;  and  the  Chief  Justice 
at  the  trial  left  ''in  substance  the  question  to  the  jury 
whether  the  enjoyment  originated  ift  a  grant  or  in  any  other 
manner."  A  new  trial  having  been  applied  for  on  the 
ground  of  misdirection,  Lord  Ellenborougn  says,  "Though 
by  possibility  the  parties  might,  in  fact,  have  acted  on  the 
mistake  of  the  award,  yet  on  the  evidence  given  nothing 
appears  to  show  that  they  referred  their  acts  to  the  award, 
and,  therefore,  it  comes  to  the  common  case  of  adverse  en- 
joyment of  a  way  for  upwards  of  twenty  years,  without  any 
thing  to  qualify  that  adverse  enjoyment.  On  looking  into 
the  award  we  might  possibly  suppose  that  the  use  of  the 
way  origated  by  mistake,  but  no  evidence  was  given  of  any 
fact  accompanying  the  enjoyment  to  show  that  the  parties 
acted  upon  such  a  mistake.  There  was,  therefore,  no  rea- 
son why  the  jury  should  not  make  the  presumption  as  in 
other  cases,  that  the  defendant  acted  by  right,  and  that  was 
in  substance  the  direction  of  the  learned  judge."  From  this 
language  the  Chief  Justice  would  appear  to  have  treated 
the  presumption  arising  from  user  as  capable  of  being  re- 
butted by  the  other  circumstances  of  the  case  if  the  evidence 
had  warranted  it.  Grose,  J.,  said,  "  I  cannot  say  that  upon 
this  evidence,  the  jury  might  not  make  the  presumption 
which  they  have  done,  though  had  I  been  one  of  them,  I  do 
not  know  that  I  should  have  dared  to  do  so."  And  Law- 
rence, J.,  said,  "  No  doubt  adverse  enjoyment  of  a  right  of 

(')  1  CBmp.,  463.  (»)  7  IT.  L.  C,  386;    29  L.  J.  (Ex.),  81. 
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way  for  twenty  years  unexplained  is  evidence  sufficient  for 
the  jury  to  found  a  presumption  that  it  was  a  legal  enjoy- 
ment, and  such  in  efifect  was  the  opinion  of  the  learned 
judge  in  his  direction  to  them."  "  If  in  exercising  the  right 
of  way  from  time  to  time  it  had  appeared  that  the  party  had 
asserted  his  right  to  be  groundea  on  the  award,  though  it 
was  exercised  ever  so  adversely,  I  do  not  know  how  the  jury 
would  be  warranted  in  referring  it  to  any  other  ground  than 
what  the  party  himself  insisted  on  at  the  time.  The  weak 
part  of  the  plaintififs'  case  is  that  it  does  not  appear  by  the 
evidence  that  the  enjoyment  of  the  way  did  arise  *from  [110 
mistake.  Then  if  there  were  an  adverse  possession  for 
above  twenty  years,  and  not  explained  by  any  evidence, 
why  might  not  the  jury  presume  a  grant?" 

In  Cross  v.  Lewis  {'),  which  was  an  action  for  obstructing 
ancient  lights,  and  in  which  the  lights  were  proved  to  have 
existed  for  thirty-eight  years,  Bay  ley,  J.,  when  the  case 
was  before  the  Court  of  KLing's  Bench,  on  a  rule  nisi  to  enter 
the  verdict  for  the  defendant,  says:  ''I  do  not  say  that 
twenty  years'  possession  confers  a  legal  right;  but  uninter- 
rupted possession  for  twenty  years  raises  a  presumj)tion  of 
right;  and  ever  since  the  decision  in  Darwin  v.  Upton  i^)^ 
it  has  been  held  that  in  the  absence  of  any  evidence  to  rebut 
that  presumption,  a  jury  should  be  told  to  act  upon  it." 
Littledale,  J.,  says,  ''The  facts  were  sufficient  to  raise  the 
presumption  of  a  grant."  Holroyd,  J.,  who  had  tried 
the  cause  at  Nisi  Prius,  says,  '*  At  the  trial  I  considered  the 
windows  in  question  as  ancient  lights,  and  that  the  plaintiff 
had  by  law  a  right  to  enjoy  them,  and  that  it  was  not  a 
question  to  be  determined  by  the  jury  without  some  evidence 
to  contradict  the  idea  of  their  being  ancient  lights."  "A 
man  may  on  his  own  lands  erect  a  house  with  windows  look- 
ing towards  his  neighbor's  premises.  At  first  they  may  be 
obstructed,  but  if  no  interruption  is  offered  he  may  at  length 
prescribe  for  them  as  ancient  windows."  The  learned  judge 
was  here  evidently  confounding  two  distinct  things,  prescrip- 
tion, which  in  theory  required  to  be  carried  baca  to  time  of 
legal  memory,  but  might  be  presumed  from  enjoyment  to 
have  had  so  long  an  existence,  and  an  easement  founded  on 
the  presumption  of  a  lost  grant,  which  was  the  matter  before 
the  court ;  out  he  admits  that  if  "evidence  to  contradict  the 
idea  of  the  windows  being  ancient  lights  had  been  offered,  it 
would  have  been  matter  for  the  jury." 

In  a  still  later  case,  that  of  Livett  v.  Wilson  ('),  in  an  action 
of  trespass,  the  defendant  pleaded  in  justification  a  right  of 
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way  acquired  by  lost  grant.  Oa  the  trial  it  appeared  that 
the  premises  occupied  by  the  plaintiff  and  the  defendant 
had  formerly  been  in  the  hands  of  a  single  owner,  who  had 
111]  conveyed  part  to  a  person  *under  whom  the  defend- 
ant claimed,  but  the  right  of  way  asserted  was  not  reserved 
in  the  conveyance.  There  was  also  some  conflict  of  evidence 
as  to  the  undisputed  user  of  the  way,  but  the  weight  of  evi- 
dence on  this  point  showed  that  the  right  had  generally  been 
contested.  On  this  evidence  the  judge  left  it  to  the  jury  to 
say  whether  there  had  been  uninterrupted  user  for  more 
than  twenty  years  by  virtue  of  a  deed,  and  that  such  deed 
had  been  lost,  in  which  case  they  should  find  for  the  de- 
fendant; but  if  they  thought  no  way  had  been  granted  by 
deed,  they  should  lind  for  the  plaintiflp.  On  an  application 
for  a  new  trial.  Best,  C.J.,  uses  this  emphatic  language:  ''I 
think  that  the  direction  of  the  learned  judge  was  perfectly 
right,  and  that  he  went  far  enough.  I  do  not  dispute  that 
if  there  had  been  an  uninterrupted  usage  for  twenty  years, 
the  jury  might  be  authorized  to  presume  it  originated  in  a 
deed  ;  but  even  in  such  a  case  a  judge  would  not  be  justified 
in  saying  that  they  musty  but  they  may,  presume  the  deed. 
If,  however,  there  are  circumstances  inconsistent  with  the 
existence  of  a  deed,  the  jury  should  be  directed  to  consider 
them,  and  to  decide  accordingly." 

The  case  of  Doe  d.  Fenwick  v.  Eeed(^)  is  not  directly  in 
point  to  the  present,  yet  it  is  analogous  to  it,  and  it  deserves 
attention  on  account  of  a  dictum  of  Holroyd,  J.  It  was 
an  action  of  ejectment  to  recover  property,  into  the  posses- 
sion of  which  the  defendant's  ancestor  had  been  admitted 
as  a  creditor,  after  a  judgment  obtained  against  the  then 
owner,  more  than  half  a  century  before,  till  the  debt  should 
be  satisfied,  and  his  family  had  remained  in  possession  ever 
since.  Abbott,  C.J.,  in  giving  judgment,  said:  ''I  am 
clearly  of  opinion  that  the  direction  was  according  to  law. 
In  cases  where  the  original  possession  cannot  be  accounted 
for,  and  would  be  unlawful  unless  there  had  been  a  grant, 
the  rule  may,  perhaps,  be  different,  and  the  cases  cited  are 
of  that  description.  Here  the  original  possession  is  ac- 
counted for,  and  is  consistent  with  the  fact  of  there  having 
been  a  conveyance.  It  may,  indeed,  have  continued  longer 
than  is  consistent  with  the  original  condition.  But  it  was 
surely  a  question  for  a  jury  to  say  whether  that  continuance 
was  to  be  attributed  to  a  want  of  care  and  attention  on  the 
part  of  the  Charlton  family,  or  to  the  fact  of  there  having 
been  a  conveyance  of  the  estate.     As  the  defendant's  ances- 
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tor's  *had  originally  a  lawful  possession,  I  think  it  [112 
was  incumbent  on  him  to  give  stronger  evidence  to  warrant 
the  jury  in  coming  to  a  conclusion  that  there  had  been  a 
conveyance."  And  Holroyd,  J.,  said:  *'Here  the  original 
enjoyment  was  consistent  with  the  fact  of  there  having  been 
no  conveyance,  for  it  was  in  satisfaction  of  a  debt.  The 
true  question  was  presented  to  the  jury.  In  cases  of  rights 
of  way,  &c.,  the  original  enjoyment  cannot  be  accounted 
for  unless  a  grant  has  been  made ;  and  therefore  it  is  that 
from  long  enjoyment  such  grants  are  presumed.  But  even 
in  these  cases,  evidence  to  rebut  such  a  presumption  would 
be  admissible." 

The  text  writers  are  quite  in  accordance  with  these  dicta 
and  decisions.  "The  presumption  of  right  in  such  cases," 
says  Mr.  Starkie(*),  "is  not  conclusive;  in  other  words,  it 
is  not  an  inference  of  mere  law,  to  be  made  by  the  courts, 
yet  it  is  an  inference  which  the  courts  advise  juries  to  make 
wherever  the  presumption  stands  unrebutted  by  contrary 
evidence."  "This  presumption,"  says  Mr.  Best  in  his 
work  on  Evidence (*),  "only  obtains  its  practically  conclu- 
sive character  when  the  evidence  of  enjoyment  during  the 
required  period  remains  uncontradicted  and  unexplained." 
"Ihe  presumption  of  right,"  says  the  same  learned  author 
(s.  379)  (referring  to  what  had  been  said  by  Lord  Ellen- 
borough  in  Balston  v.  Bensted  ('),  and  Bealey  v.  Shaw  (*) ), 
"  from  twenty  years'  enjoyment  of  incorporeal  heredita- 
ments, is  often  spoken  of  as  a  conclusive  presumption,  an 
expression  almost  as  inacurate  as  calling  the  evidence  a 
*  bar.'  If  the  presumption  be  'conclusive'  it  is  ^presump- 
tio  juris  et  de  jure^  and  not  to  be  rebutted  by  evidence, 
wliereas  the  clear  meaning  of  the  cases  is  that  the  jury 
ought  to  make  the  presumption,  and  act  definitely  upon  it, 
unless  it  is  encountered  by  adverse  proof."  And  in  his 
work  on  Presumptions,  the  same  learned  writer,  speaking  of 
presumptions  from  user,  writes:  "This  presumption  only 
obtains  its  practically  conclusive  character- when  the  evi- 
dence of  enjoyment  during  the  required  period  remains 
uncontradicted  and  unexplained;"  in  support  of  which 
proposition  he  refers  to  Livett  v.  Wilson  (*).  Mr.  Taylor,  in 
his  valuable  work  on  Evidence  (p.  795),  classes  the  presump- 
tion arising  from  user  *and  enjoyment  among  what  [113 
he  terms  *'^ disputable^ ^  presumptions.  "These,"  he  says, 
"as  well  as  the  former" — that  is  conclusive  presumptions — 

C)  3  stark.  Ev..  p.  911,  3d  ed.  {*)  6  East,  208. 

(«)  Beat  on  Evidence,  sect  880.  (*)  8  Bing.,  116. 

(»)  1  Camp.,  462. 

28  Eng.  Rep.  14 
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"are  the  result  of  the  general  experience  of  a  connection 
between  certain  facts  or  things,  the  one  being  asnally  found 
to  be  the  companion  or  the  effect  of  the  other.  The  connec- 
tion, however,  in  this  class  is  not  so  intimate  or  so  uniform 
as  to  be  conclusively  presumed  to  exist  in  every  case,  yet  it 
is  so  general  that  the  law  itself,,  without  the  aid  of  a  jury, 
infers  the  one  fact  from  the  proved  existence  of  the  other, in 
the  absence  of  all  opposing  evidence.  In  this  mode  the 
law  defines  the  nature  and  amount  of  the  evidence  which  is 
sufficient  to  establish  a  prima  facie  case,  and  to  throw  the 
burthen  of  proof  on  the  other  party;  and  if  no  opposing 
evidence  is  offered,  the  jury  are  bound  to  find  in  favor  of 
the  presumption.  A  contrary  verdict  might  be  set  aside  as 
being  against  evidence." 

"The  rules  in  this  class  of  presumptions,"  says  Mr. 
Greenleaf  ('),  "as  in  the  former,  have  been  adopted  by  com- 
mon consent,  from  motives  of  public  policy,  and  for  the 
promotion  of  the  general  good,  yet  not,  as  in  the  former 
class,  forbidding  all  further  evidence,  but  only  dispensing 
with  it  till  some  proof  is  given  on  the  other  side  to  rebut 
the  presumption  raised." 

The  true  principle  is,  as  it  seems  to  me,  correctly  stated 
in  Mr.  Goddard's  learned  and  able  treatise  on  the  Law  of 
Easements,  p.  90.     "The  whole  theory  of  prescription  de- 

f^ends  upon  the  presumption  of  a  grant  having  been  made, 
f,  therefore,  it  can  be  snown  that  no  grant  could  have  been 
legally  made,  or  that  any  easement  lawfully  created  must 
have  been  subsequently  extinguished  by  unity  of  seisin  or 
otherwise,  or  if  it  can  be  shown  to  be  a  very  improbable 
thing  that  a  grant  ever  was  made,  the  presumption  cannot 
arise,  and  the  title  by  prescription  fails." 

An  instance  in  which  such  a  presumption  failed  is  to  be 
found  in  the  case  of  Barker  v.  Richardson (^),  There  lights 
had  been  enjoyed  for  more  than  twenty  vears  over  land 
which  during  part  of  the  time  had  been  glebe  land.  The 
defendant,  a  purchaser  under  55  Geo.  3,  c.  147,  had  ob- 
structed the  lights.  It  waS  held  that  a  grant  could  not  be 
f)re8umed,  inasmuch  as  the  rector,  being  only  tenant  for 
ife,  was  incompetent  to  grant  such  an  easement. 
114]  *The  books  are  strikingly  deficient  in  decisions  on 
the  subject  of  the  easement  of  lateral  support.  I  have  been 
able  to  find  only  two  cases  prior  to  the  passing  of  2  &  3 
Wm.  4,  c.  71,  in  which  the  right  has  directly  come  in  ques- 
tion. In  some  other  cases  which  have  occurred  it  has  been 
coupled  with  the  question  of  negligence,  and  the  decisions 

(')  On  Evidence,  p.  734.  O  4  B.  <k  A.,  679. 
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Lave  had  reference  to  the  latter  question.  The  subject  is 
treated  of  in  Palmer  v.  Fleshees  (*)  (referred  to  in  Com. 
Dig.,  Actiqn  on  the  case  for  Nuisance,  C).  The  action,  in- 
deed, was  for  stopping  up  lights,  the  facts  being  that  a  man, 
having  a  piece  of  land,  built  a  house  on  part  of  it,  and  sold 
the  house  .to  the  plaintiff,  and  then  sold  the  rest  of  the  land 
to  the  defendant,  who,  building  thereon,  obstructed  the 
plaintifTs  lights;  audit  was  held  that  the  action  lay.  In 
the  course  of  the  cause  it  was  resolved  by  the  judges: 
(1.)  that  if  a  man,  being  seised  of  land,  leases  forty  feet  to 
A.  to  build  a  house  thereon,  and  forty  feet  to  B.  for  a  like 
purpose,  and  one  of  them  builds  a  house,  and  then  the  other 
digs  a  cellar  in  his  land  which  causes  the  wall  of  the  first 
adjoining  house  to  fall,  no  action  will  lie,  for  every  one  may 
deal  with  his  own  to  his  best  advantage;  but,  ^^ sernble^'*^ 
that  it  would  be  otherwise  if  the  wall  or  house  were  an 
ancient  one.  (2.)  That  if  a  man,  having  a  piece  of  land, 
builds  a  house  on  part  of  it,  and  leases  the  house  to  one, 
and  the  other  part  of  the  land  to  another,  neither  the  les- 
sor, nor  any  one  claiming  under  him,  can  stop  up  the  lights, 
for  otherwise  it  would  be  in  the  power  of  the  lessor  to  frus- 
trate his  own  grant.  Aliter^  if  the  land  adjoining  a  house 
is  the  land  of  a  stranger,  for  the  latter  may  build  on  his 
own  land,  and  the  owner  of  the  first  house  will  be  without 
remedy  unless  such  house  were  an  ancient  house,  and  the 
lights  ancient  lights.  The  case  does  not,  however,  say  what 
length  of  time  will  constitute  a  house  or  lights  ''ancient," 
nor  does  it  touch  the  subject  of  presumption. 

No  case  in  which  the  subject  of  support  comes  directly 
into  question  occurs  till  that  of  Stansell  v.  Jollard^  in  1803, 
which  is  shortly  stated  in  Selwyn's  Nisi  Prius,  vol.  i,  p.  446, 
from  the  MS.  of  Mr.  Justice  Lawrence.  "In  an  action  on 
the  case,"  it  is  there  said,  "for  digging  so  near  to  the  gable 
end  of  the  house  of  the  plaintiflf,  let  to  a  tenant,  that  it  fell. 
Lord  Ellenborough  held  that  where,  as  in  the  case  before 
the  court,  a  man  had  built  to  *the  extremity  of  his  [115 
soil,  and  had  enjoyed  his  building  above  twenty  years,  by 
analogy  to  the  case  of  lights,  &c.,  he  had  acquired  a  right 
to  a  support,  or,  as  it  were,  of  leaning  to  his  neighbor's 
soil,  so  that  his  neighbor  could  not  dig  so  near  as  to  remove 
the  support,  but  that  it  was  otherwise  of  a  house,  &c., 
newly  built."  Prom  the  language  of  this  statement  it 
would  certainly  appear  that  Lord  Ellenborough  treated  the 
twenty  years  as  conclusive.  But  the  report  is  a  very  meagre 
and  unsatisfactory  one,  depending  entirely  on  the  accuracy 

(•)  Sid.,  167. 
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of  Mr.  Justice  Lawrence's  note.  The  decision  appears  to 
have  occurred  at  Nisi  Prius.  The  probability  is,  as  there 
does  not  appear  to  have  been  anything  to  rebut  the  pre- 
sumption arising  from  the  twenty  years'  enjoyment,  that 
the  judge  told  the  jury  they  must  act  upon  such  a  pre- 
sumption as  one  obtaining  in  the  case  of  lights  and  other 
easements.  To  have  gone  further  would  have  been  to  go 
beyond  the  necessity  of  the  case.  I  cannot  help  looking 
upon  this  case  of  Stansell  v.  JoUard^  as  one  of  very  doubt- 
ful authority.  I  observe  that  it  has  since  been  questioned 
in  the  case  of  Solomon  v.  Vintners'  Company  {^), 

In  some  later  cases,  as  I  before  mentioned,  the  complaint 
of  the  withdrawal  of  support  was  founded,  not  on  the  right 
of  support  absolutely,  but  on  the  allegation  of  negligence  in 
removing  the  adjoining  building.  Thus,  in  Massey  v.  Goy- 
der  (")  the  grievance  complained  of  was  the  taking  down  an 
adjoining  Building,  and  digging  the  foundations  of  a  new 
building  erected  in  its  place,  without  giving  due  and  proper 
notice  to  the  plaintiff,  the  owner  of  an  adjoining  house,  so 
as  to  give  him  the  opportunity  of  taking  precautionary 
measures,  as  also  in  respect  of  negligence  in  taking  down 
the  first  building  and  in  excavating.  It  was  there  held  by 
Tindal,  C.  J.,  that  if  the  defendants  had  used  reasonable  and 
ordinary  care  in  the  doing  of  the  work,  having  given  due 
notice  to  the  plaintiff,  they  would  not  be  answerable  in  point 
of  law  for  damage  caused  to  the  plaintiff's  premises.  In 
Brown  v.  Windsor  (*),  which  was  an  action  for  excavating 
under  the  defendants'  wall,  on  which  the  plaintiff's  house, 
built  twenty-seven  years  before,  rested,  the  complaint  was  of 
negligence  in  the  manner  in  which  the  work  had  been  car- 
ried on,  besides  which  there  was  proof  that  the  defendant 
116]  *had  expressly  authorized  the  resting  of  the  plain- 
tiff's house  on  his  wall.  So  in  Dodd  v.  Holmei^)  the  ques- 
tion on  which  the  decision  turned  was  the  allegation  and 
proof  of  negligence.  In  Peyton  v.  Mayor  of  London  (*)  the 
cause  of  action  relied  on  was  that  the  defendant,  by  taking 
down  his  house  adjoining  that  of  the  plaintiff  without  shor- 
ing up,  had  injurea  the  plaintiff's  house.  It  was  held  that, 
as  the  plaintiff  had  not  alleged  or  proved  any  right  to  have 
his  house  supported  by  the  defendant's  house,  the  defend- 
ant was  not  liable  for  what  had  happened.  In  Walters  v. 
Pfeil{*)  the  complaint  was  of  negligence  in  taking  down 
the  defendant's  house,  whereby  the  plaintiff's  house  was 

(»)  4  H.  A  N.,  686 ;  28  L.  J.  (Ex.),  370.         (*)  1  A.  <&  E.,  493. 
(«)  4  0.  A  P.,  161.  (»)  9  B.  A  C,  729. 

(3)  1  Cp.  &  J.,  20.  («)  1  M.  A  M.,  362. 
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injured.  There  was  no  question  as  to  support  from  the  ad- 
jacent soil.  In  none  of  these  cases  did  the  right  to  lateral 
support  come  into  question  ;  and  though  some  of  them  have 
been  cited  in  support  of  the  plaintiff's  case,  I  cannot  see  that 
they  have  any  bearing  on  the  question  before  us. 

I  am  very  far  from  saying  that  when  houses  or  buildings 
have  stood  for  many  years,  especially  when  they  appear  to 
be  of  equal  age,  the  presumption  of  a  reciprocal  easement 
of  lateral  support  ought  not  to  be  made.  It  may  reason- 
ably be  inferred  that  they  were  built  under  any  of  the  cir- 
cumstances from  which,  at  the  present  time,  agrant*would 
properly  be  implied.  Thus  they  may  have  been  built  by 
one  owner,  or  under  a  common  building  lease,  or  if  built  by 
different  owners,  where  some  arrangement  for  mutual  sup- 
port was  come  to.  Thus,  had  the  plaintiff's  premises 
remained  in  their  original  condition,  I  should  have  been 
prepared  to  make  the  necessary  presumption  to  uphold  the 
right.  Where  land  has  been  sold  by  the  owner  for  the  ex- 
press purpose  of  being  built  upon,  or  where,  from  other  cir- 
cumstances, arrant  can  reasonably  be  implied,  I  agree  that 
every  presumption  should  be  made  and  every  inference 
should  be  drawn  in  favor  of  such  an  easement,  short  of  pre- 
suming a  grant  when  it  is  undoubted  that  none  has  ever  ex- 
isted. But  in  the  absence  of  any  such  circumstances  there 
is  no  form  of  easement  in  which,  as  it  seems  to  me,  the  doc- 
trine of  presumption  should  be  more  cautiously  and  spar- 
ingly applied  than  the  easement  of  lateral  support.  For 
this  easement  is  obviously  one  of  a  *very  anomalous  [117 
character.  In  every  other  form  of  easement  the  party  whose 
right  as  owner  is  prejudicially  affected  by  the  usur  has  the 
means  of  resisting  it  if  illegally  exercised.  In  the  case  of 
the  so-called  "amrmative"  easements  he  can  bring  his  ac- 
tion, or  oppose  physical  obstruction  to  the  exercise  of  the 
asserted  right,  feven  in  the  case  of  another  negative  ease- 
ment, and  which  is  said  to  approach  the  more  nearly  to 
this — that  of  light — the  supposed  analogy  entirely  fails. 
For  although  no  action  can  be  brought  against  a  neighbor- 
ing owner  for  opening  windows  overlooking  the  land  of  an- 
other, there  is  still  the  remedy,  however  rude,  of  physical 
obstruction  by  building  opposite  to  them.  But  against  the 
acquisition  of  such  an  easement  as  the  one  here  in  question 
the  adjoining  owner  has  no  remedy  or  means  of  resistance, 
— unless,  indeed,  he  should  excavate  in  his  own  immedi- 
ately adjacent  soil  while  the  neighboring  house  is  being 
built,  or  before  the  easement  has  been  fully  acquired,  for 
the  purpose  of  causing  the  house  to  fall.     But  what  would 
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be  thought  of  a  man  who  thus  asserted  his  right  'if  Or,  pos- 
sibly, as  in  the  present  instance,  he  may  have  built  to  the 
extremity  of  his  own  land,  and  may  require  the  support  of 
his  soil  to  uphold  his  own  house.  Is  he  to  endanger  and 
perhaps  destroy  his  own  house  by  excavating  under  it  for 
the  purpose  of  preventing  his  neighbor  from  acquiring  the 
right  of  support?  The  question,  as  it  seems  to  me,  answers 
itself.  To  say  that  by  reason  of  an  adjoining  house  being 
built  on  the  extremity  of  the  owner's  soil  a  right  of  support 
is  to  be  acquired  in  the  absence  of  any  grant  or  assent,  ex- 
press or  implied,  against  the  adjacent  owner,  who  may  be 
altogether  ignorant  whether  the  house  or  other  building  is 
supported  by  his  soil  or  not,  and  who,  whether  he  knows 
It  or  not,  has  no  means  of  resisting  the  acquisition  of  an 
easement  against  himself,  either  by  dissent  or  resistance  of 
any  kind,  appears  to  me  to  be  repugnant  to  reason  and 
common  sense,  as  well  as  to  the  first  principles  of  justice 
and  right. 

For  these  reasons  I  cannot  entertain  a  doubt  that — at  all 
events  as  the  law  stood  before  the  passing  of  the  Prescrip- 
tion Act,  2  &  3  Wm.  4,  c.  71 — the  presumption  of  a  grant, 
if  any,  arising  in  this  case  from  the  support  to  the  plain- 
tiflfs  premises  having  been  had  for  the  twenty-seven  years, 
118]  was  open  to  be  rebutted ;  and  that  *when  it  was 
proved — or,  what  is  the  same  thing,  admitted — that  when 
the  plaintiflTs  premises  were  rebuilt — the  original  ease- 
ment, if  any,  being,  as  I  have  already  pointed  out,  gone^- 
the  assent  of  the  defendant's  predecessors  was  not  asked 
for  or  obtained  by  grant,  or  in  any  other  way,  to  any  sup- 
port being  derived  from  their  soil,  the  presumption  was  at 
an  end. 

We  have  then  to  consider  whether  any  alteration  in  the 
law  as  applicable  to  this  case  has  been  introduced  by  the 
statute  just  referred  to.  First,  does  the  statute  apply  to 
the  presumption  of  a  lost  grant  at  all  ?  Secondly,  if  it  does, 
does  it  apply  to  the  easement  under  consideration  ?  Thirdly, 
if  it  does,  is  the  right  of  the  party  interested  to  rebut  the 
presumption,  by  proving  that  no  grant  ever  existed,  taken 
away  1 

Now,  it  is  first  to  be  observed  that  the  act  professes  to 
deal  with  the  matter  of  prescription  alone.  It  is  entitled, 
''An  Act  for  Shortening  the  Time  of  Prescription  in  certain 
Cases;"  and  what  is  here  meant  by  ''prescription,"  if  it 
admitted  of  any  doubt,  is  immediately  made  apparent  by 
the  preamble,  which  is  in  these  words  :  "  Whereas  the  ex- 
pression '  time  immemorial,'  or  time  whereof  the  memory 
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of  man  runneth  not  to  the  contrary,  is  now  by  the  law  of 
England  in  many  cases  considered  to  include  and  denote 
the  whole  period  of  time  from  the  reign  of  King  Richard  I, 
whereby  the  title  to  matters  that  have  been  long  enjoyed 
is  sometimes  defeated  by  showing  the  commencement  of 
such  enjoyment,  which  is  in  many  cases  productive  of  in- 
convenience and  injustice ;  for  remedy  thereof,  be  it  en- 
acted," &c.  Then  come  the  remedial  enactments  of  this 
strange  and  perplexing  statute.  What  was  wanted  was  a 
fixed  period  of  prescription,  such  as  is  to  be  found  in  the 
French  and  Italian  Codes,  in  which  for  easements  at  once 
continual  and  apparent  a  prescriptive  period  of  thirty  years 
is  fixed  ;  in  all  others  the  right  can  only  be  founded  on  posi- 
tive  proof  of  title,  unless  arising  from  the  disposition  of  a 
common  owner.  See  Articles  688-707  of  the  French  Code, 
and  Articles  629-630  of  the  Italian  Code.  Thus  fictitious 
presumptions,  with  us  the  arbitrary  creation  of  the  courts, 
and  repugnant  at  once  to  common  sense  and  to  the  con- 
sciences of  judges  and  juries,  are  altogether  got  rid  of. 

But  while  this  period  of  prescription  is  fixed  by  the  stat- 
ute *at  the  longer  period  of  sixty  years  in  the  case  of  [119 
rights  of  common  and  other  profits  d  prendre,  and  of  forty 
years  in  the  case  of  easements,  unless  in  either  case  it  ap- 
pears that  the  enjoyment  had  been  had  under  some  deed  or 
writing,  with  regard  to  any  intermediate  period  it  was  en- 
acted that,  after  an  enjoyment  for  twenty  years  without 
interruption  by  any  person  claiming  right,  no  claim  shall 
be  defeated  by  showing  only  that  the  enjoyment  commenced 
earlier  than  the  twenty  years.  To  both  enactments  is  how- 
ever appended  the  important  provision  that  "  such  claim 
may  be  defeated  in  any  other  way  by  which  the  same  is  now 
liable  to  be  defeated." 

By  this  roundabout,  and  it  must  be  admitted,  somewhat 
clumsy  contrivance,  so  far  as  prescriptive  rights  were  con- 
cerned, the  presumption  arising  from  twenty  years'  user  or 
enjoyment  was  rendered  a  presumptio  juris  et  de  jure,  and 
conclusive.     But  as  regards  the  presumption  of  a  lost  deed 
in  rights  arising  from  supposed  grant,  although  the  statute 
may  have  introduced  easements  created  by  grant  for  the 
purpose  of  making  such  rights  indefeasible  by  prescription 
at  the  end  of  forty  years,  it  is  difficult  to  see  how  the  pre- 
sumption arising  from  an  enjoyment  for  twenty  years  can 
be  in  any  way  affected  by  the  act.     For  such  a  presumption 
was  never  liaole  to  be  rebutted  by  evidence  of  a  still  earlier 
user,  which  is  the  inconvenience  which  the  statute  professes 
to  remedy.     On  the  contrary,  the  effect  of  such  proof  could 
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obviously  only  be  to  strengthen  the  presumption.  The  act 
does  not  go  the  length  of  saying  that  the  twenty  years'  user 
in  the  case  of  easements  shall  have  any  greater  enect  than  it 
had  before.  It  is  only  to  the  exceptional  easement  of  light 
that  it  has  given  the  character  of  indefeasibility  at  the  ex- 
piration of  the  twenty  years  of  uninterrupted  enjoyment, — 
a  special  enactment  which  would  have  been  wholly  unneces- 
sary if  the  effect  of  the  general  enactment  had  been  to  make 
all  easements  indefeasible  at  the  end  of  twenty  years.  The 
only  conclusion,  therefore,  at  which  I  can  arrive  is  that,  as 
regards  the  effect  of  twenty  years'  user  or  enjoyment  in 
the  matter  of  easements  by  presumed  grant,  the  law  stands 
exactly  as  it  did  before  the  passing  of  the  act. 

But,  secondly,  is  the  easement  we  are  dealing  with  within 
the  act?  The  act  requires  that  the  user  or  enjoyment  shall 
120]  have  *been  under  a  *'claim  of  right"  and  '*  uninter- 
rupted." A  man  builds  a  house  on  his  own  land.  He  may 
lay  the  foundations  so  deep  as  not  to  need  the  support  of  his 
neighbor's  soil,  or  he  may  not  do  so,  and  the  support  may 
be  needed ;  but  in  the  latter  case  the  neighbor  may  not  be 
aware  of  it,  and  there  is  nothing  to  convey  to  him  the  knowl- 
edge that  the  support  is  in  fact  had,  nor  if  he  knew  it  has 
he  any  means  practically  of  preventing  it.  Is  this  an  en- 
joyment ''of  right"  within  the  1st  and  2d  sections  of  the 
act,  according  to  the  meaning  put  upon  the  term  by  this 
court  in  Tickle  v.  Brown  f  (*) 

Again,  the  enjoyment  is  required  to  be  uninterrupted. 
Now,  interruption  may  arise  either  from  a  disuser  by  the 
one  party  or  from  physical  obstruction  opposed  by  the  other. 
I  take  the  statute  to  have  contemplated  interruption  as 
arising  from  either  cause.  Can  it  have  been  intended  to  in- 
clude a  form  of  easement  to  which  no  interruption  could  be 
opposed  by  the  party  whose  rights  are  to  be  prejudicially 
affected?  But  the  answer  to  the  third  question  may  render 
the  foregoing  one  unimportant.  Does  the  statute  take  away 
the  right  of  the  party  denying  the  grant  to  rebut  the  pre- 
sumption arising  from  user?  I  answer  most  assuredly  not. 
For  it  says  expressly  that  "the  claim  may  be  defeated  in  any 
other  way  by  which  the  same  is  now"  (that  is,  by  the  then 
existing  law),  "liable  to  be  defeated."  Now,  nothing  can, 
I  think,  be  more  certain,  for  the  reasons  I  have  before  given, 
and  from  the  authorities  I  have  cited,  than  that  the  pre- 
sumption of  a  lost  grant  from  twenty  years'  user  was  under 
the  previous  law  capable  of  being  rebutted,  and  so  the  claim 
defeated,  by  proof  that  no  grant  had  ever  existed. 

(»)  4  A.  A  E.,  869. 
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I  find  DotbiDg  in  the  decisions  which  have  taken  place 
since  the  statute  which  shakes  my  confidence  in  the  view  I 
have  exprnssed.  The  mining  cases,  such  as  Humphries  v. 
Brogd^n  i^\Harris  v.  Ryding  ("),  Rogers  v.  Taylor  ("),  Rov)- 
hotham  V.  Wilson  {^\  Bonomi  v.  BackJiousei^)^  are  not  at  all 
in  point.  The  right  of  support  there  claimed  was  not  of 
lateral  but  of  vertical  support,  and  was  not  *in  the  [121 
nature  of  an  easement  but  of  a  proprietary  right — the  right 
of  the  owner  of  the  surface  land  to  have  the  support  of  the 
strata  below  as  of  absolute  right,  independently  of  user  or 
of  right  acquired  by  emoyment.  This  distinction  was  ex- 
pressly pointed  out  by  Lord  Wensleydale  when  the  case  of 
Banomi  v.  Backhouse  [^)  was  before  the  House  of  Lords. 
He  says,  "I  think  it  perfectly  clear  that  the  right  in  this 
case  was  not  in  the  nature  of  au  easement,  but  that  the  right 
was  to  the  enjoyment  of  his  own  property,  and  that  the  ob- 
ligation was  cast  upon  the  owner  oi  the  neighboring  property 
not  to  interrupt  that  enjoyment." 

The  case  of  Brown  v.  Robins  f )  comes  nearer  to  the  pres- 
ent, but  nevertheless  is  plainly  distinguishable.  It  was  an 
action  for  excavating  beneath  land  adjoining  the  plaintiff's 
house,  and  so  causing  the  fall  of  the  house  which  had  been 
built  on  land  previously  excavated  beneath  the  surface, 
and  which  the  defendants  knew  to  have  been  so  excavated. 
The  plaintiff  was  held  entitled  to  recover ; — to  my  mind  a 
very  questionable  decision — but  only  on  the  express  finding 
of  the  jury  that  the  land  would  equally  have  sunk  if  no 
building  had  been  superadded  to  its  weight. 

The  case  of  Partridge  v.  Scott  {*)  is  still  nearer  to  the  pres- 
ent, and  the  language  of  the  court  with  reference  to  the 
easement  claimed,  which  was  one  of  support,  is  deserv- 
ing of  observation  with  reference  to  the  case  before  us. 
The  plaintiff  had  built  a  house  on  land  which  had  been 
previously  excavated  by  mining  below.  Four  years  after 
the  house  was  built  the  defendants  in  working  a  mine 
immediately  adjoining  removed  the  minerals  which  af- 
forded lateral  support  to  the  plaintiff's  house,  without 
leaving  sufficient  to  uphold  it,  but  the  removal  of  the 
minerals  would  not  have  had  that  effect  if  the  house  had 
not  been  built  on  excavated  soil.  It  was  held  that  no  right 
of  support  could  be  claimed  under  such  circumstances,  ex- 

(')  12  a  B.,  7«9 ;  20  L.  J.  (Q.B.),  10.  (•)  9  H.  L.  C,  508 ;  84  L.  J.  (Q.B.), 

(«)  6  M.  4k  W.,  60.  181. 

O  2  H.  A  N.,  828;  27  L.  J.  (Ex.),  173.  O  4  H.  A  N.,  186;  28  L,  J.  (Ex.), 

{*)  S  H.  L.  C,  848 ;  80  L,  J.  (Q.B.),  49.  260. 

(*)  E.  B.  A  E.,  856  ;  9  H.  L.  C,  508 ;  (»)  8  M.  A  W.,  220. 
84  L.  J.  (Q.B.),  181. 
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cept  by  way  of  easement,  which  of  course  conld  not  have 
been  acquired  under  twenty  years ;  the  language  of  the 
court  leaving  it  doubtful  whether  in  their  opinion  if  the 
support  had  been  had  for  the  twenty  years  a  right  thereto 
would  have  been  acquired.  In  delivering  the  judgment, 
122]  Baron  Alderson  saj^s,  "He*(the  plaintiff)  has,  by 
building  on  ground  insuflSciently  supported,  caused  the  in- 
jury to  himself  without  any  fault  on  the  part  of  the  de- 
fendants, unless  at  the  time  by  some  grant  he  was  entitled 
to  additional  support  from  the  land  of  the  defendants. 
There  are  no  circumstances  in  the  case  from  which  we  can 
infer  any  such  grant  as  to  the  new  house  because  it  has  not 
existed  twenty  years,  nor  as  to  the  old  house  because  though 
erected  more  than  twenty  years  it  does  not  appear  that  the 
coal  under  it  may  not  have  been  excavated  within  twenty 
years,  and  no  grant  can  at  all  events  be  inferred,  nor  could 
the  right  to  any  easement  become  absolute  even  under  Lord 
Tenterden's  Act,  until  after  the  lapse  of  at  least  twenty 
years  from  the  time  when  the  house  first  stood  on  excavated 
ground,  and  was  supported  in  part  by  the  defendant's 
land.  If  the  law  stood  as  it  did  before  Lord  Tenterden's 
Act  (2  &  3  Wm.  4,  c.  71,  s.  2),  we  should  say  that  such  a 
grant  ought  not  to  be  inferred  from  any  lapse  of  time  short 
of  twenty  years  after  the  defendants  mignt  have  been  or 
were  fully  aware  of  the  facts.  And  even  since  that  act  the 
lapse  of  time  under  these  peculiar  circumstances  would 
probably  make  no  difference.  For  the  proper  construction 
of  that  act  requires  that  the  easement  should  have  been  en- 
joyed for  twenty  years  under  a  claim  of  right.  Here 
neither  party  was  acquainted  with  the  fact  that  the  ease- 
ment was  actually  used  at  all ;  for  neither  party  knew  of 
the  excavation  below  the  house.  We  should  probably, 
therefore,  have  been  of  opinion  that  there  was  no  user  of  the 
easement  nnder  a  claim  of  right,  and  that  Lord  Tenterden's 
Act,  therefore,  would  not  apply  to  a  case  like  this.  How- 
ever, the  facts  of  this  special  case  do  not  raise  that  point." 
The  case  of  Rogers  v.  Taylor  {')  is  still  nearer  to  the 

{)oint.  The  plaintiff,  having  built  two  cottages  on  waste  be- 
onging  to  the  Crown  in  the  year  1824,  obtained  a  grant  of 
the  surface  from  the  Crown  exclusive  of  the  minerals.  In 
1853  the  defendant,  who  as  tenant  of  the  owner  of  the  mines 
was  working  a  quarry  underneath  the  house,  cut  away  the 
supports  of  the  roof  of  the  quarry  under  the  house,  which 
caused  the  house  to  fall.  The  judge  at  the  trial  left  it  to 
the  jury,  from  the  enjoyment  of  the  support  for  upwards  of 

(»)  2  H.  &  N..  828 ;  27  L.  J.  (Ex.),  173. 
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twenty  years,  if  they  thought  the  enjoyment  had  been 
•uninterrupted — which  was  a  question  in  tne  cause —  [123 
to  presume  a  grant  from  the  owner  of  the  quarry,  and  this 
direction  was  held  by  the  Court  of  Exchequer  to  be  right. 
But  in  this  direction,  which  was  given  in  deference  to  pre- 
vious decisions,  and  which  I  now  think  went  to  the  extreme 
verge  of  the  law — for  no  one  could  have  believed  in  the 
reality  of  such  a  grant — the  eflfect  of  the  enjoyment  was 
only  put  as  a  matter  of  presumption.  There  is  nothing  to 
lead  to  the  inference  that,  had  there  been  rebutting  evi- 
dence, it  ought  not  to  have  been  submitted  to  the  jury. 

The  only  case  which  would  appear  to  be  adverse  to  this 
view  is  that  of  Hide  v.  Thornborough  (*),  in  which  Parke, 
B.,  at  Nisi  Prius,  held  that  where  the  house  of  the  plaintiff 
had  been  supported  by  the  adjoining  land  of  the  defendant 
for  twenty  years  to  the  knowledge  of  the  defendant,  the 
house  of  the  plaintiff  had  acquired  a  right  to  such  support, 
BO  as  to  give  the  plaintiff  a  right  to  damages  for  injury  to 
his  house  by  its  withdrawal.  But  it  is  to  be  observed  that 
this  was  a  decision  at  Nisi  Prius,  and  which  does  not  appear 
to  have  undergone  much  consideration,  and,  what  is  more 
important,  there  was  no  evidence  to  show  the  origin  of  the 
user  or  to  rebut  the  presumption  arising  from  the  continu- 
ance of  the  support  and  so  to  negative,  as  is  the  case  here, 
the  presumption  of  a  grant. 

The  same  learned  judge  in  Oayford  v.' N^ichoUs  {*)  uses 
language  which  might  imply  an  opinion  that  twenty  years' 
enjoyment  would  give  an  absolute  right  to  support.  There 
the  plaintiff's  buildings  had  been  injured  by  excavations 
made  in  the  defendant's  soil ;  but  the  buildings  were 
modern,  and  it  was  held  that  the  plaintiff  could  not  recover. 
Parke,  B.,  in  delivering  judgment  says  :  "This  is  not  a  case 
in  which  the  plaintiff  has  the  right  of  the  support  of  the 
defendant's  soil  either  by  virtue  of  a  twenty  years'  occupa- 
tion, or  by  reason  of  a  presumed  grant,  or  by  a  presumed 
reservation,  where  both  houses  were  originally  in  the  pos- 
session of  the  same  owner ;  for  unless  a  right  of  support 
by  some  such  means  can  be  established,  the  owner  of  the 
soil  has  no  right  of  action  against  his  neighbor  who  causes 
the  damage  by  the  proper  exercise  of  his  own  right."  But 
this  was  obiter  dictwm^  and  not  necessary  to  the  decision. 
The  case  of  ArJcwright  v.  Oell{*)  is  an  authority  *on  [124 
this  question,  as  well  as  on  the  question  of  presumption.  It 
was  an  action  for  diverting  from  certain  cotton  mills  water 
flowing  down  a  mineral  sough,  and  of  which  the  mills  had 

(')  2C.  A  K,  250.      O  9  Ex.,  702 ;  28  L.  J.  (Ex.),  206.       («}  6  M.  A  W.,  208. 
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for  many  years  had  the  benefit.  The  stream  was  an  artifi- 
cial not  a  natural  one.  In  giving  the  judgment  of  the  court, 
the  Lord  Chief  Baron  says,  and  his  language  is  well  worthy 
of  attention :  "  What  is  the  species  of  right  or  inter- 
est which  the  proprietor  of  the  surface  where  the  stream 
issued  forth,  or  his  grantees,  would  have  in  such  a  water- 
course at  common  law,  and  independently  of  the  efliect  of 
user  under  the  recent  statute  2  &  3  Wm.  4,  c.  71  ?  He  would 
only  have  a  right  to  use  it  for  any  purpose  to  which  it  was 
applicable,  so  long  as  it  continued  there.  A  user  for  twenty 
years  or  a  longer  time  would  afford  no  presumption  of  a 
grant  of  the  right  to  the  water  in  peri)etuity;  for  such  a 
grant  would  in  truth  be  neither  more  nor  less  than  an  obli- 
gation on  the  mine  owner  not  to  work  his  mines  by  the 
ordinary  mode  of  getting  minerals  below  the  level  drained 
by  that  sough,  and  to  keep  the  mines  flooded  up  to  that 
level  in  order  to  make  the  flow  of  water  constant  for  the 
benefit  of  those  who  had  used  it  for  some  profitable  pur- 
pose. How  can  it  be  supposed  that  the  mine  owners  could 
have  meant  to  burthen*  themselves  with  such  a  servitude  so 
destructive  to  their  interests — and  what  is  there  to  raise  an 
inference  of  such  an  intention  ?  The  mine  owner  could  not 
bring  any  action  against  the  person  using  the  stream  of 
water,  so  that  the  omission  to  bring  an  action  could  afford 
no  argument  in  favor  of  the  presumption  of  a  grant ;  nor 
could  he  prevent  the  enjoyment  of  that  stream  of  water  by. 
any  act  of  his,  except  by  at  once  making  a  sough  at  a  lower 
level  and  thus  taking  away  the  water  entirely,  a  course  so 
expensive  and  inconvenient  that  it  would  be  very  unreason- 
able, and  a  very  improper  extension  of  the  principle  applied 
to  the  case  of  lights  to  infer  from  the  abstinence  from  such 
an  act  an  intention  to  grant  the  use  of  the  water  in  per- 
petuity, as  a  matter  of  right."  The  learned  judge  next 
Sroceeds  to  consider  the  case  with  reference  to  Lord  Tenter- 
en's  Act.  "  It  remains  to  be  considered  whether  the  statute 
2  &  3  Wm.  4,  c.  71,  gives  to  Mr.  Arkwright  and  those  who 
claim  under  him  any  such  right,  and  we  are  clearly  of 
opinion  that  it  does  not.  The  whole  purview  of  the  act 
shows  that  it  applies  only  to  such  rights  as  would  before 
125]  the  act  have  been  *acquired  by  the  presumption  of  a 
grant  from  long  user.  The  act  expressly  requires  enjoy- 
ment for  different  periods,  'without  interruption,'  and  there- 
fore necessarily  imports  such  an  user  as  could  be  interrupted 
by  some  one  'capable  of  resisting  the  claim,'  and  it  also 
requires  to  be  *  of  right.'  But  the  use  of  the  water  in  this 
case  could  Tiot  be  the  subject  of  an  action  at  the  suit  of  the 
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proprietors  of  the  mineral  field  lying  below  the  level  of  the 
Cromford  Sough,  and  was  incapable  of  interruption  by 
them  at  any  time  during  the  whole  period  by  any  reasonable 
mode,  and  as  against  them  it  was  not  ^of  right;'  they  had 
no  interest  to  prevent  it ;  and  until  it  became  necessary  to 
drain  the  lower  part  of  the  field,  indeed  at  all  times,  it  was 
wholly  immaterial  to  them  what  became  of  the  water  so 
long  as  their  mines  were  freed  from  it."  This  reasoning  as 
it  seems  to  me,  implies  that  the  presumption  arising  from 
user  may  be  negatived  by  the  surrounding  circumstances ; 
more  especially  where  the  user  could  not  be  interrupted  by 
the  party  against  whom  the  easement  is  claimed.  In  the 
case  before  us  the  neighboring  owner  could  not  bring  an 
action;  he  could  not  interrupt  the  user  by  anything  he 
could  do  or  could  reasonably  be  expected  to  do. 

As  regards  the  matter  of  presumption,  CJiaseTnore  v. 
JiichardSj  in  the  House  of  Lords  ('),  is  very  much  to  the 
present  purpose.  It  was  an  action  for  intercepting,  by  the 
formation  of  a  reservoir  on  the  defendant's  own  land,  and 
the  use  of  mechanical  appliances,  currents  of  water,  which 
before  ran  under  ground,  and  percolating  through  the  soil, 
fed  the  stream  of  the  River  Wandle,  on  which  the  plaintiff  had 
an  ancient  mill  worked  by  the  stream,  the  supply  of  water  to 
the  mill  being  thereby  diminished.  In  delivering  the  opinion 
of  the  judges,  which  was  adopted  by  the  House  of  Lords, 
Wightman,  J.,  says:  "In  such  a  case  as  the  present,  is  any 
right  derived  from  the  use  of  the  water  of  the  Kiver  Wandle 
ior  upwards  of  twenty  years  for  working  the  plaintiflPs  mill  ? 
Any  such  right  against  another,  founded  upon  length  of  en- 
joyment, is  supposed  to  have  originated  from  some  grant  from 
the  owner  of  what  is  sometimes  called  the  servient  tenement. 
Bat  what  grant  can  be  presumed  in  the  case  of  percolating 
waters  depending  upon  the  quantity  of  rain  falling,  or  the 
natural  moisture  of  the  soil  i  and  ^in  the  absence  of  [126 
.  any  visible  means  of  knowing  to  what  extent,  if  at  all,  the 
enjoyment  of  the  plaintiffs  mill  would  be  affected  by  any 
water  percolating  in  and  out  of  the  defendant's  or  any  other 
land  ?  The  presumption  of  a  grant  arises  only  where  the 
person  against  whom  it  is  to  be  raised  might  have  prevented 
the  exercise  of  the  subject  of  the  presumed  grant ;  but  how 
could  he  prevent  or  stop  the  percolation  of  the  water? 

So  here  I  ask  how  could  the  adjoining  owner  prevent  the 
plaintiffs'  building  from  pressing  laterally  on  his  soil  1  Lord 
vVensIeydale  afterwards  says  (Ibid.,  p.  385):  "I  do  not 
think  that  the  principle  on  which  prescription  rests  can  be 

(')  7  H.  L.  C,  370 ;  29  L.  J.  (Ex.),  88. 
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applied.  It  has  not  been  with  the  permission  of  the  pro- 
prietor of  the  land  that  the  streams  have  flowed  into  the 
river  for  twenty  years  or  upwards.  '  Qui  non  prohibet  quod 
prohibere  potest  assentirevideturJ*  But  how,  here,  could 
he  prevent  it?  He  could  not  bring  an  action  against  the 
adjoining  proprietor ;  he  could  not  be  bound  to  dig  a  deep 
trench  in  his  own  land  to  cut  oflf  the  supplies  of  water  in 
order  to  indicate  his  dissent.  It  is  going  very  far  to  say  that 
a  man  must  be  at  the  expense  of  putting  up  a  screen  to 
window  lights,  to  prevent  a  title  being  gained  by  twenty 
years'  enjoyment  of  light  passing  through  a  window.  But 
this  case  would  go  very  far  beyond  that.  I  think  that  the 
enjoyment  of  the  right  to  these  natural  streams  cannot  be 
supported  by  any  length  of  user  if  it  does  not  belong  of 
natural  right  to  the  plaintiff.  For  the  same  reason  I  dis- 
pute the  correctness  or  Lord  Ellenborough's  opinion  in  the 
case  of  the  spring  in  Balston  v.  Benstedi^\  where  there  had 
been  twenty  years'  enjoyment  of  it  in  a  particular  mode." 
The  principle  thus  asserted  is  directly  applicable  to  the 
present  case.     How  could  the  defendant's  predecessor  have 

})revented  the  plaintiffs'  house  from  being  built  on  their  own 
and? 

In  Webb  v.  Bird  ('),  it  was  held  by  the  Court  of  Common 
Pleas  (the  judgment  of  which  court  was  afterwards  affirmed 
on  appeal  (*)  that  an  easement  which  was  incapable  of  inter- 
ruption was  not  within  Lord  Tent erden's  Act.  The  action 
127]  was  brought  for  *obstructing  the  passage  of  air  to 
the  plaintiff's  windmill.  That,  of  course,  is  not  this  case, 
but  the  grounds  on  which  the  case  was  held  not  to  be  within 
Lord  Tenterden's  Act  are  directly  to  the  present  purpose. 
*'I  do  not  think,"  says  Erie,  C.J.,  "the  passage  of  air  over 
the  land  of  another  was  or  could  have  been  contemplated 
by  the  Legislature  when  framing  that  section.  They  evi- 
dently intended  it  to  apply  only  to  the  exercise  of  such 
rights  upon  or  over  the  suriace  of  the  servient  tenement  as 
might  be  interrupted  by  the  owner  if  the  right  was  disputed. 
It  is  clear  to  my  mind  that  that  was  the  intention  of  the 
Legislature,  because  the  section  provides  that  the  claim 
shall  not  be  defeated  'where  there  has  been  actual  enjoy- 
ment for  the  period  mentioned  without  interruption.'  I  am 
at  a  loss  to  conceive  what  would  be  an  interruption  of  such 
a  right  as  is  here  claimed.  In  the  case  of  a  way,  the  exer- 
cise or  enjoyment  of  the  right  may  be  interrupted  by  the 
erection  of  a  gate  or  other  impediment.     So  oi  the  analo- 

(>)  1  Camp.,  463.  C)  10  C.  B.  (N.S.),  268 ;  80  L.  J.  (C.P.),  284. 

(»)  13  C.  B.  (N.IS.),  841  ;  31  L.  J.  (C.P.),  335. 
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gous  right  to  water.  So  a  claim  to  lights  may  be  obstructed 
or  interrupted  by  the  erection  of  a  hoarding  or  other  screen 
by  the  owner  of  the  servient  tenement."  And  on  the  appeal 
in  the  Exchequer  Chamber  ('),  Wightman,  J.,  in  giving  the 
judgment  of  the  court,  says:  ''It  has  to  be  considered 
whether,  independently  of  the  statute,  the  right  claimed 
may  be  supported  upon  the  presumption  of  a  grant  arising 
from  the  uninterrupted  enjoyment  as  of  right  for  a  certain 
term  of  years.  We  think  in  accordance  with  the  judgment 
of  the  Court  of  Common  Pleas  and  the  judgment  of  the 
House  of  Lords  in  Chasemore  v.  Richards  (*),  that  the  pre- 
sumption of  a  grant  from  long  continued  enjoyment  only 
arises  when  the  person  against  whom  the  right  is  claimed 
might  have  interrupted  or  prevented  the  exercise  of  the  sub- 
ject of  the  supposed  grant."  After  referring  to  what  had 
been  said  by  Lord  Wensleydale  in  Chasemore  v.  Rich- 
ards (*),  the  learned  judge  continues  :  "In  the  present  case 
it  would  be  practically  so  difficult,  even  if  not  absolutely 
impossible,  to  interfere  with  or  prevent  the  exercise  of  the 
right  claimed,  subject  as  it  must  be  to  so  much  variation  and 
uncertainty,  as  pointed  out  in  the  judgment  below,  that  we 
think  it  clear  that  no  presumption  of  a  grant  or  easement 
in  the  nature  of  a  grant  can  *be  raised  from  the  non-  [128 
interruption  of  the  exercise  of  what  is  called  a  right,  by  the 
person  against  whom  it  is  claimed,  as  a  non-interruption  by 
one  who  might  prevent  or  interrupt  it." 

In  the  case  of  SoZomon  v.  Yeidners^  Company J^)  the  facts 
were  peculiar.  Three  contiguous  houses  standing  on  a  de- 
clivity had  for  thirty  years  been  out  of  the  i)erpendicular, 
the  first  leaning  on  the  second,  the  second  on  the  third. 
The  lowest  house  having  been  taken  down,  its  removal 
caused  injury  to  the  highest.  An  action  having  been 
brought,  it  was  held  that  the  action  would  not  lie,  partly 
because,  there  being  an  intermediate  house,  no  right  of  lat- 
eral support  could  accrue,  partly  because — and  it  is  on  this 
point  that  Baron  Brarawell  rests  his  iudgment — as  an  adja- 
cent owner  can  never  know  whether  tne  neighboring  build- 
ing requires  the  support  of  his  soil,  or  may  have  sufficient 
support  on  its  own  foundations,  the  enjoyment  cannot  be 
said  to  be  open,  and  therefore  cannot  be  adverse.  The  Lord 
Chief  Baron,  in  his  judgment,  casts  doubts  on  the  authority 
of  Stansell  v.  Jollard^  and  Hide  v.  Thornhorough  (*),  cases 
on  which  I  have  already  commented. 

(»)  18   C.    B.  (N.S.),   848;    81   L.   J.        (»)  4  H.  A  N.,  586;  28  L.  J.  (Ex.),  870. 
(CJ*.),  336.  (*)  2  C.  A  K.,  250. 

(«)  7  H.  L.  C,  849;  29  L.  J.  (Ex.),  81. 
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The  sameqnestion  as  arises  in  the  present  case,  was  raised 
before  Vice-Chancellor  Wood,  in  that  of  Hiint  v.  Pedke{^\ 
and  the  authorities  were  gone  into,  but  it  became  unneces- 
sary to  decide  it,  as  the  learned  Vice-Chancellor  was  of  opin- 
ion, as  matter  of  fact,  that  the  land  would  equally  have 
fallen  bad  no  building  been  erected  on  it. 

The  last  authority  which  I  shall  cite,  but  which  appears 
to  me  conclusive  to  show  that,  notwithstanding  Lord  Ten- 
terden's  Act,  a  presumption  arising  from  user  can  be  rebut- 
ted by  showing  that  no  grant  could  ever  have  existed,  is  the 
case  of  Mill  v.  Commissioners  of  the  New  Forest  (").  The 
claimant,  an  allottee  of  waste  land  under  an  Inclosure  Act, 
in  an  inquiry  held  under  17  &  18  Vict.  c.  49,  an  Act  for  the 
Settlement  of  Claims  upon  and  over  the  New  Forest,  claimed 
a  right  of  common  in  tne  waste  lands  in  right  of  such  allot- 
ment, and  proved  an  enjoyment  for  thirty  years,  exercised 
as  of  right  and  without  interruption,  which  it  was  contended 
gave  an  absolute  right  under  the  1st  section  of  the  act.  But 
129]  it  was  held  that  the  origin  of  the  enjoyment  *might 
be  shown,  and  that  as  by  reason  of  the  statutes  9  &  10 
Wm.  3,  c.  36,  and  1  Anne,  c.  7,  the  right  could  have  had  no 
origin  in  a  grant  from  the  Crown,  the  claim  could  not  be 
sustained.  After  expressing  a  doubt  whether  Lord  Tenter- 
den's  Act  could  operate  so  as  to  repeal  the  act  of  Wm.  3, 
Jervis,  C.J.,  says:  ''It  is,  however,  unnecessary  to  give  any 
opinion  upon  that  matter,  because  I  am  of  opinion  that  as- 
suming that  Lord  Tenterden's  Act  does  apply,  still  the  claim 
cannot  be  supported.  It  is  not  sought  to  be  defeated  or  de- 
stroyed by  showing  only  that  the  right,  profit,  or  benefit 
was  first  taken  or  enjoyed  at  any  time  prior  to  the  period  of 
thirty  years,  but  by  showing  that  it  never  had  any  legal  ex- 
istence." And  Cresswell,  J.,  said:  ''I  am  entirely  of  the 
same  opinion.  It  seems  to  be  imagined  by  Mr.  Smith  tliat, 
because  you  cannot  defeat  a  claim  which  may  be  lawfully 
made  at  the  common  law  by  custom,  prescription,  or  grant, 
to  any  right  of  common  or  other  profit  d  prendre^  by  show- 
ing only  that  such  right  or  profit  was  first  taken  or  enjoyed 
at  any  time  prior  to  the  period  of  thirty  years,  therefore 
you  cannot  defeat  it  at  all.  I  do  not  find  that  stated  in 
Lord  Tenterden's  Act.  There  is  no  attempt  in  this  case  to 
defeat  the  claim  by  showing  only  its  origin,  but  by  showing 
that  it  never  could  have  had  a  legal  origin."  And  Wil- 
les,  J.,  said:  "I  am  of  the  same  opinion.  What  was  done 
here  was  in  fact  this:  It  was  shown  that  the  enjoyment 
commenced  in  1810,  so  that  it  could  not  give  rise  to  the  right 

(•)  John.,  7U5;  20  L.  J.  (Ch.),  786.        O  18  C.  B.,  60;  25  L.  J.  (C.P.),  212. 
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claimed,  and  that  it  was  impossible  that  any  legal  grant  of 
the  right  could  have  existed."  This  case,  it  is  true,  was  de- 
cided on  the  1st  section  of  the  act,  but  the  reasoning  is  just 
as  applicable  to  a  case  arising  on  the  2d. 

It  is  scarcely  necessary  to  point  out  that  the  rule  estab- 
lished by  Pickard  v.  Sears  (')  and  Freeman  v.  Cooke  (')  can 
have  no  application  in  a  case  where  not  only  no  assent  was 
in  fact  given,  but  as  no  assent  was  necessary,  none  can  be 
implied  ;  in  addition  to  which  any  opposition  on  the  part  of 
the  adjoining  owner  would  have  been  useless.  Nor  can  the 
doctrine  as  to  implied  grants  apply,  as  at  the  time  of  the 
plaintiffs  factory  being  built  the  premises  belonged  to  differ- 
ent and  indepenaent  owners. 

For  the  foregoing  reasons  I  am  of  opinion  that  any  pre- 
sumption arising  from  length  of  enjoyment,  as  respects  the 
easement  of  *lateral  support  to  houses  or  other  [130 
buildings,  is  one  which,  both  at  common  law  and  since  the 
act  of  2  &  3  Wm.  4,  s.  71,  is  open  to  be  rebutted  ;  and  that 
if  the  fact  that  no  grant  was  ever  made  is  established,  or 
from  the  circumstances  none  can  be  implied,  the  presump- 
tion fails.  It  is  beyond  all  question  in  this  case  that  no 
grant  was  ever  made,  or  assent  ever  given.  It  is  equally 
certain  that  there  are  no  circumstances  from  which  any  grant, 
or  agreement  to  make  a  grant,  or  assent  in  any  form,  can  be 
implied. 

i  am,  therefore,  of  opinion  that  judgment  must  be  given 
for  the  defendants. 

Mellor,  J.:  I  have  not  thought  it  necessary  to  prepare 
a  separate  judgment,  as  I  have  had  an  opportunity  of  read- 
ing the  judgment  of  the  Lord  Chief  Justice  and  that  of  my 
Brother  Lush.  I  admit  that  the  case  is  not  free  from  great 
difficulties,  but  I  am  satisfied  that  the  conclusion  at  which 
my  Lord  has  arrived  is  the  only  one  consistent  with  the 
principles  of  our  law  and  of  ordinary  justice,  and  I  entirely 
agree  with  it. 

The  rule  will  be  absolute  to  enter  the  verdict  for  the 
defendants.  Judgment  for  the  defendants. 

Solicitors  for  plaintiffs  :  Shum^  Grossman  &  Crossman, 
for  Stanton  &  Atkinson,  Newcastle-upon-Tyne. 

Solicitors  for  Commissioners  of  Works  and  Public  Build- 
ings :  The  Solicitors  for  the  Treasury^  Raven  &  Hare^ 
agents. 

Solicitors  for  the  defendant  Dalton :  Prior ^  Bigg^  Church 
<£•  Adams^  for  T.  Dalton,  Leeds. 

(«)  6  A.  A  E..  469.  (»)  2  Ex.,  654 ;  18  L,  J.  (Ex.),  114. 
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See  25  Eng.  Bep..  T74  noU ;   Mock's  if  no  buildipgs  eiisi«d  upon  Ihe  ear- 

Underhill  od  Torte.  423  e(  leg.  face.     Tbe  act  creating  the  Hubaidence 

Without  a  contracl  or  some  relation  is  wrongful,  and  renders  tlie  owners  of 

of  privitj  as  to  tlie  uses  of  land  sold,  tlie  mine  liable  for  nil  damagea  that 

the  vendee  stands  to  his  vendor  just  result    therefrom,    as   v>ell    as   to   tbe 

as  be  do«e  to  others.  «ad  the  tnaiim,  buildiug?  as  to  tbe  laud. 

'   -e   luo  lit    alienum  non  ladat.  The  act  of  removing  all  support  from 
the  BuperiDcumbeot  soil  ia  prima  fneie 

'e  land  la  injured  b^negligence  the  cause  of  its  subsequent!;  subsid- 

in  miDint;  coal  underneath  it,  or  the  ing ;  but  If  the  subsidence  is  in  fact 

crops  and  vegetation  tiiereon   are  in-  caused    by  tbe   weight    of    buildings 

jured   by   the  heat  and   smoke   from  erected  on  tbe  surface,  after  the  eieca- 

__L_ .L_ r  ts  entitled  to  a  tion  of  «  lease  to  the  defendant  author. 


■-?!;■; 


verdict  for  aach  damafes  as  the  jury  izing  him  to  take  the  minerals  beneath 
believe,  from  the  evidence,  he  has  the  surface,  that  may  be  shown  in  de- 
thereby  sustained :  Brown  v.  Torrenc«.  fence  as  contributory  negligence. 
88  Peon.  St.  K.,  ISS,  6  Weekly  Nolos,  Where  a  mining  lease  stipulated  that 
280.  no  pillars  should  be  withdrawn  within 
The  party  having  the  right,  nnder  a  600  feet  of  the  shaft,  and  the  whole 
reservation  in  a  deed,  to  remove  tbe  clause  relates  to  the  manner  of  work- 
coal  underlying  property  conveyed  to  ing  the  mine  and  the  condition  io 
another  owner,  Is  held  to  tlte  eierdse  which  it  should  be  left,  it  wbs  held 
of  ordinary  ore  In  removing  the  coal,  that  the  lesaees  were  not,  by  implica- 
and  if  such  care  requires  that  pillara  tion,  authorized  to  withdraw  pillurs  or 
rib;  of  coal  be  left  in  order  to  pro-  supports  not  within  the  prescribed  dis- 
4  the  property  of  the  surface  owner,  tance.  so  as  to  cause  a  aubudcnce  of 


tbeir  removal  would  be  negligenc 
tilling  the  owner  of  the  surface  " 
ages  for  loss  caused  Iherttb;  : 
stoQ  o.  Hoiogona  Coai  Co..  4t 


tbe    supeKncumbent  soil :    Wilms  v. 
Jess.  94  Ills.,  464. 

In   1803  a    proprietor   sold   certain 
lands  to  one  purchaser,  and  the  mln- 
iHW.  erals  beneath  them  to  anotlier.    In  the 
Where  the  surface  of  land  belongs  diBpoailionoftheformersnbject.  power 
to  one  and  the  minerals  to  another,  no  was  reserved  to  the  purchaser  of  the 
evidence  of  title  appearing  to  regulal«  minerals  to   win   and   work   them  on 
or  qualify  their  rights  of  enjoyment,  .  paying  "All  surface  damage,  if  any 
the  owner  of  the  minerals  cannot  re-  shall    l>e    thereby  occasioned    to   the 
move  them   without  leaving  support  ground  of  the   lands."  and  a  power, 
sufDclent  to  maintain  the  surface  in  its  conceived  in  the  same  terras,  was  given 
natural  state.  to  the  purchaser  of  the  minerals  in  his 
The  rule  is  well  settled,  that  where  disposition.     At   that  time  the   lands 
one  owning  the  whole  fee  grants  the  were  entirely  an  agricultural  aubject, 
minerals,  reserving  the  surface  to  him-  except   for  a  few  small  cottages  scat- 
self,  his  grantee  is  entitled  only  to  so  lered  over  them.     Subsequent  to  1802, 
much  of   the  mineral  as  he  can  get  and  about  sixty  yeare  before  1878,  a 
without  injury  to  the  superincumbent  house  and  olHces  were  built  upon  part 
soil.  of  the  lands  in  queetion.     In  tt<T8  the 
\Mille  it  is  doubtless  true  the  party  workings  of  the  lessees  of  tbe  proprie- 
owning  the  minerals  under  the  land  of  tor  of  the  minerals  caused  a  subsidence 
another,  or  having  a  lea-ie  to  remove  which  injured  the   house   and  offices, 
le,  is  only  bound  to  leave  sup-  Held,  that  such  damage  was  "  surface 
the  supfrincumbent  soil  in  its  damage  "  in  the  sense  of  Ihe  disposi- 
state,  and   is  not  required  to  tion  of   180S,  and  that  the  obligation 
ipport  for  additional  buildings  was  not  to  be  reatriclod  so  as  to  be  ap. 
on  tbe  surface,  yet   the  mere  pHcable  only  to  tbe  ground  as  it  ei- 
p  of  a  building  or  other  slrncl-  isted    at    that  dale^when  the  landed 
n  the  surface  will  not  prevent  and  mineral  eslstt^  were  divided. 
!ry  for  injuries  to  the  surface.  Opinions  reserved  on   the  question 
t  is  shown  that  the  subsidence  whether,  in  the  event  of  the  proprietors 
lot  have  occurred  from  the  act,  of  the  surfBC«  unduly  increasing   the 
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burden  of  support  laid  upon  the  pro-  a^es  would  be  Bostained  by  the  court : 
prietor  of  the  minerals,  by  fencing  the  Wiell  v.  Dixon,  17  Scottish  Law  Re- 
ground  out  for  streets,  a  claim  of  dam-    porter,  496. 


[3  Qaeen's  Bench  Division,  181.] 
Jaa  19,  1878. 

[crown  cases  reserved.] 

*The  Queen  v.  Read.  [131 

Wild  Animals,  Property  in — ^nbezdement — Maater  and  Servant. 

A  eamekeeper,  not  authorized  to  take  or  kill  rabbits  for  his  own  use,  took  and 
killed  some  wild  rabbits  upon  his  master^s  land,  and  converted  them  dishonestly  to 
his  own  use  by  selling  them.  The  taking,  killing,  removing,  and  selling,  were  parts 
of  one  cootinuons  action : 

Held,  that  a  conviction  of  such  gamekeeper  for  embezzlement  of  the  rabbits  could 
not  be  sustained. 

Case  stated  by  the  chairman  of  the  Berks  Quarter  Ses- 
sions. 

The  prisoner  was  indicted  for  stealing  eighteen  rabbits  the 
property  of  Arthur  Smith  his  master. 

The  evidence  showed  that  the  prisoner  was  the  gamekeeper 
of  Smith,  and  was  employed  to  look  after  a  wood  in  which 
the  game  and  rabbits  and  rights  of  sporting  had  been  granted 
to  Smith  by  the  owner.  The  prisoner  was  not  at  liberty  to 
kill  or  take  rabbits  in  the  wood  for  his  own  use.  He  did 
take  and  kill  and  remove  eighteen  wild  rabbits  in  and  from 
the  wood,  and  had  bargained  to  sell  them  when  they  were 
seized  in  the  possession  of  the  purchaser's  agent.  The  cap- 
turing, killing,,  removing,  and  selling,  were  parts  of  one 
continuous  action. 

Counsel  for  the  defence  required  the  court  to  stop  the 
case,  because  there  was  not  any  evidence  to  go  to  the  jury 
that  the  rabbits  had  ever,  as  subjects  of  larceny,  been  in  the 
possession  of  Smith,  and  therefore  the  prisoner  could  not  be 
guilty  of  stealing  or  embezzling  thera. 

Counsel  for  the  prosecution  insisted  that  when  the  rabbits 
were  captured  and  killed  by  the  prisoner  they  were,  by  that 
act,  reduced  into  the  possession  of  his  master,  and  became 
subjects  of  larceny  or  embezzlement. 

Jieg,  V.  Townley  {')  and  JReg.  v.  Cullum  (*)  were  cited. 

The  case  was  left  to  the  jury,  the  court  telling  them  that 
the  criminal  oflfence  of  the  prisoner  (if  any)  was  embezzle- 
ment, and  not  larceny,  and  that  if  in  their  opinion  the 
prisoner  being  the  *servant  of  Smith  captured  and    [132 

(')  Law  Rep.,  1  C.  C.  K.,  316.         («)  Law  Rep.,  2  C.  C.  R.,  28;  5  Eng.  R.,  897. 
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killed  the  rabbits,  although  against  the  orders  of  his  master, 
they  so  came  into  the  possession  of  the  prisoner  for  or  on 
behalf  of  his  master,  and  the  prisoner  converting  them  to 
his  own  use  was  guilty  of  embezzlement. 

The  jury  found  the  prisoner  guilty  of  embezzlement,  and 
he  was  sentenced  to  four  months'  imprisonment  with  hard 
labor. 

The  question  reserved  was,  whether  the  prisoner,  by  cap- 
turing and  killing  the  rabbits  against  his  master's  orders, 
did  so  bring  them  into  the  possession  of  his  master  that  he 
could  by  appropriating  them  be  guilty  of  embezzling  them. 

P.  Howard  iSmithy  for  the  prisoner :    Embezzlement  is 
merely  a  species  of  larceny.     It  is  a  statutory  crime  created 
and  defined  for  the  purpose  of  meeting  cases  where  the 
property  stolen  has  never  been  in  the  actual  possession  of 
the  master,  except  so  far  as  the  possession  of  the  dishonest 
servant  could  be  considered  the  possession  of  the  master. 
The  case  of  Jiea.  v.  Townley  (*)  is  an  authority  that  wild 
rabbits  are  not  the  subject  of  larceny.    It  follows,  therefore, 
that  they  are  not  the  subject  of  embezzlement.     Bovill, 
C.J.,  there  says:    *'In  animals  fercB  naturcB  there  is  no 
absolute  property.    There  is  only  a  special  or  qualified 
right  of  property — a  right  ratione  soli  to  take  and  kill 
them  ;"  and  then  goes  on  to  say:  "But  before  there  can  be 
a  conviction  for  larceny  for  taking  any  thing  not  capable  in 
its  original  state  of  being  the  subject  of  larceny,  as  for  in- 
stance, things  fixed  to  the  soil,  it  is  necessary  that  the  act 
of  taking  away  should  not  be  one  continuous  act  with  the  act 
of  severance  or  other  act  by  which  the  thing  becomes  a  chat- 
tel."    In  the  same  case  Blackburn,  J.,  says:  **Even  in  the 
case  of  Blades  v.  Higgs  (*),  in  which  it  was  held  that  game 
when  killed  becomes  the  property  of  the  owner  of  the  land 
upon  which  it  was  raised  and  killed,  it  was  expressly  pointed 
out  that  it  by  no  means  followed  that  an  indictment  for 
larceny  would  lie."     In  the  present  case,  as  in  that,  the 
action  was  continuous.     In  the  present  case  it  is  found,  and 
that  furnishes  a  sufficient  ground  of  itself  for  quashing  the 
conviction,  that  the  prisoner  was  not  at  liberty  to  kill  or 
take  rabbits,  and  consequently  they  were  not  received  or 
taken  into  possession  by  him  for  or  in  the  name  of  or  on 
I33J      account  *of   his  master  or  employer;    and   there- 
fore the  offence  of  embezzlement,  as  defined  by  24  &  25  Vict. 
o.  06,  -8.  68,  has  not  been  committed. 

If.  D,  Greene^  for  the  prosecution :    It  is  not  necessary 
for  the  purpose  of  upholding  this  conviction  to  question  the 

(V  Law  Kop„  1  C  C.  It.  S15.  0)  H  U.  L.  C,  6il ;  84  L.  J.  (C.P.),  286. 
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decision  in  the  case  of  Reg.  v.  Townley  (*) ;  the  offence 
charged  against  the  prisoner  in  that  case  could  not  be  lar- 
ceny, because  there  was  no  taking  of  the  rabbits  out  of  the 
possession  of  the  prosecutor.  In  order  to  constitute  a  lar- 
ceny there  must  be  a  felonious  taking  of  a  chattel  out  of  the 
possession  of  the  person  in  whom  the  property  is  laid  in  the 
indictment.  Wild  rabbits  when  killed  are  the  property  of 
the  owner  of  the  land  upon  which  they  are  killed,  they  are 
when  dead  the  subject  of  property  unquestionably,  and  if 
so,  why  should  they  not  be  the  subject  of  larceny  ?  The 
true  ground  for  the  decision  in  Reg.  v.  Townley  (')  is  that  the 

f  prosecutor  there  never  had  been  in  possession  of  the  rabbits, 
n  the  present  case  this  difficulty  does  not  arise,  since  in 
order  to  constitute  embezzlement  it  is  not  requisite  that  the 
master  from  whom  the  propertjr  is  embezzled  should  have 
been  in  possession,  indeed,  it  is  that  very  fact,  that  the 
master  has  not  been  in  possession,  which  marks  the  distinc- 
tion between  the  crime  of  embezzlement  and  that  of  larceny. 
Speafs  Case{^),  and  Reg.  v.  Reedi^).  The  cases  of  Blades 
V.  Higgs  (*),  and  the  Earl  of  Lonsdale  v.  Rigg  (*),  are  au- 
thorities in  favor  of  the  prosecution. 
[Hawkins,  J.,  referred  to  Reg.  v.  Roe  (*).] 
The  case  of  Blades  v.  Higgs  (*)  is  an  authority  that  game 
when  killed  by  a  trespasser  vests  in  the  owner  of  the  soil, 
that  is  the  view  expressed  by  Lord  Westbury,  and  is  the 
foundation  of  the  decision  in  that  case.  Lord  Chelmsford 
also  says :  '*  It  is  much  more  reasonable  to  hold  that,  the 
trespasser  having  no  right  at  all  to  kill  the  game,  he  can 
give  himself  no  property  in  it  by  his  wrongful  act ;  and  that 
as  game  killed  or  reduced  into  possession  *is  the  sub-    [134 

{'ect  of  property,  and  must  belong  to  somebody,  there  can 
>e  no  other  owner  of  it,  under  these  circumstances,  but  the 
person  on  whose  ground  it  is  taken,  or  killed." 

[CocKBURN,  C.J.:  How  can  it  be  said  that  the  prisoner 
received  the  rabbits  for  or  in  the  name  or  on  account  of  his 
master  ?] 

Just  as  a  dishonest  collecting  clerk,  who  collects  the 
money  meaning  to  misappropriate  it,  is  said  to  collect  for 
or  on  account  of,  the  master,  so  the  prisoner  killed  the  rab- 
bits in  his  master^ s  name,  acting,  though  acting  wrongly,  as 
his  master's  servant. 

O  Law  Rep.,  1  C.  C.  R.,  315.  Crimes,  6th  ed.,  p.  818 ;   6  Cox^a  C.  0., 

(♦)  2  Leach,  825 ;    2  East,  P.  C,  c,  16,     284 ;  28  L.  J.  (M.C.).  26. 

i.  16,  p.  068;    Rubs,  on  Crime,  5th  ed.,        (*)  11  H.  L.  C,  621;   84  L.  J.  (C.P.), 

p.  312.  286. 

(»)  Dears.  C.  C,  168,  267;   Ross,  on        (»)  11  Ex.,  654;  26  L.  J.  (Ex.),  196. 
(«)  11  Cox's  C.  C,  667 ;  22  L.  T.  (N.S.),  414,  415. 
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[CooKBURN,  C.J.:  The  words  of  the  statute  are,  "who- 
soever being  a  clerk,  or  servant,  &c.,  shall  fraudalently 
embezzle  any  chattel,  money,  or  valuable  security,  which 
shall  be  delivered  to,  or  received,  or  taken  into  possession 
by  him,  for  or  in  the  name  or  on  the  account  of  his  master 
or  emplojrer,"  &c.  It  is  impossible  to  bring  the  present 
case  within  those  words.] 

The  Court (Cockburn,  C.  J.,  Cleasby,  B.,  Lindley,  Manisty, 
and  Hawkins,  L.  JJ.) :    This  conviction  cannot  be  uphold. 

Conviction  quashed. 

Solicitor  for  prosecution  :  J.  T.  Dodd^  Reading. 
Solicitor  for  prisoner :  R.  A.  Wardy  Maidenhead. 

This  case  seems  to  have  gone  upon  whilst  they  continae  in  their  wild 
the  ground  either  that  the  gamekeeper  state,  I  apprehend  that  the  word 
was  not  a  clerk  or  servant,  or  that  the  '  property '  can  mean  no  more  tlian  the 
game  was  neither  "a  chattel,  money,  exclusive  right  to  catch,  kill,  and  ap- 
or  valuable  security.*'  The  precise  propriate  such  animals,  which  is  some- 
ground  on  which  it  was  decided  is  not  times  called  by  the  law  a  reduction  of 
^ven,  though,  from  the  case  cited  by  them  into  possession, 
court  and  counsel,  Reg.  v.  Townley,  This  right  is  said  in  law  to  exist 
L.  R.,  1  C.  C.  Res.,  815,  12  Cox,  59,  ratione  mH  or  ratione  pritUegii,  for  I 
the  principal  case  would  seem  to  have  omit  the  two  other  heads  of  property 
gone  upon  the  ground  that  the  rabbits  in  game,  which  are  stated  by  Lord 
when  living  were  ferm  natura,  and  Coke,  namely,  propter  industriam  and 
did  not  become  the  property  of  the  ratione  impotentioB,  for  these  grounds 
master  until  they  were  killed  and  apply  to  animals  which  are  not,  in  the 
came  to  the  possession  of  the  master,  proper  sense,  ferm  naturm.  Property 
Though,  by  tne  peculiar  law  of  E!ng-  ratione  eoli  is  the  common  law  right 
land,  game  killea  upon  one's  land  be-  which  every  owner  of  land  has  to  kill 
comes  his  property  if  it  remain  dead,  and  take  all  such  animals  fercR  naturm 
ftpon  hie  land,  a  sufficient  length  of  as  may  from  time  to  time  be  found  on 
time,  that  the  wrongdoer  have  not  his  land,  and  as  soon  as  this  right  is 
abandoned  his  wrongful  possession,  exercised,  the  animals  so  killed  or 
Yet  in  the  principal  case  at  issue  the  caught  becomes  the  absolute  property 
killing  and  conversion  were  so  far  of  the  owner  of  the  soil, 
one  continuous  act  that  the  master  Property  ratione  pricHegii  is  the  right 
did  not  become  seised  of  a  property  in  which,  by  a  peculiar  franchise  ancient- 
the  animals  as  personal  property,  ly  granted  by  the  crown  in  virtue  of  its 
which  could  become  the  subject  of  prerogative,  one  man  had  of  killing  and 
larceny  or  embeszlement,  as  the  mas-  taking  animals /<*r<p  N/f/u r<F  on  the  land 
ter's  pereonal  property.  The  theory  of  of  another,  and  in  like  manner  the 
the  principal  case  was  that  the  master  game,  when  killed  or  taken  by  virtue 
never  had  any  possession  of  the  game  of  the  privilege,  became  the  absolute 
as  personal  property.  property  of  the  owner  of  the  franchise. 

See  Regina  r.  Petch,  14  Cox's  Cr.  Cas. ,  just  ss  in  the  other  case  it  becomes  the 

116,  to  appear  in  present  or  next  vol-  absolute  property  of  the  owner  of  the 

ume.  soil." 

In  Blades  r.  Higgs.  11  H.  L.  Cas..  See  1  ^^^la^t.  Crim.  Law  (8th  ed.), 

631,  Lord  Cranworth  said  :  "  When  it  S^  JSOT-^To  ;   1  Bish.  Cr.  Law  (6th  ed), 

is  said  by  writers  on  the  common  law  ^55  5T7-8  ;    2  id.,  ^   761-6  :    Moak's 

of  England   that  there  is  a  qualified  I  nderhill  on  Torts,  pp.  577-o81. 

or  special  right  of  property  in  game,  A  coon  comes  under  the  denomina- 

that    is    in     animals    fvnv    n«i/'/rtP,  tion  of  animals /<rr(V  natura,  and  is  not 
which  are  Et  for  the  food  of   man. 
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the   sabject  of    larceny :    Warren    v,  trespass  only :  Bell  v.  State,  4  Baxter 

State,  1  Greene's  Iowa  Rep.»  106.  (Tenn.),  426. 

See  Regina  v.  Edwards,  16  Eng.  R.,  A  person  bein^   charged  with  the 

607.  608  note.  theft  of  eleven  doors,  it  was  proved 

As  to  oysters  :  Reg.  «.  Downing,  11  that  the  doors  when  taken  from  the 

Cox,  580  ;  State  v.  Cozzens,  2R.  I.,  561.  owner  were  fastened  by  hinges  to  her 

Ajb  to  fish  :  State  v.  Krider,  78  N.  C,  unoccupied  house,  and  that  the  accused 
481.  soon  afterward  sold  them  in  a  neigh- 
Drifted  and  nngathered  seaweed  cast  boring  village.  There  was  no  evidence 
on  the  shore,  between  hifh  and  low  as  to  the  person  by  whom  they  were 
water  mark,  of  him  who  nas  the  ex-  taken  from  their  hinges.  Held,  on 
elusive  ownership  of  said  shore,  is  not  Juxbeca  corpm^  that  though  the  doors 
the  subject  of  larceny :  Queen  v.  Clin-  were  part  of  the  realty  and  not  the 
ton.  Irish  Rep.,  4  C.  L.,  6.  subject-matter  of  theft  as  long  as  they 

Though  the  owner  of  the  soil  might  were  attached  to  the  house,  yet  when 

maintain  trespass   quart  clawntm^  for  severed  from  the  house  they  became 

entering  and  taking  it :  Brew  v.  Haren,  personal  property,  and  as  such  they 

Irish,  11  C.  L.,  198,  affirming  Irish  R.,  were  the  subject-matter  of  theft ;  and 

9  C.  L.,  29,  and  distinguishing  Queen  even  if  it  had  been  proved  that  they 

o.   Clinton,   Ir.   R.,   6   C.  L.,    6,   and  were  taken  from  their  hinges  by  the 

MnlhoUand  v.  Killen,  Ir.  R.,  9  Eq.,  accused,  yet  his  subsequent  asportation 

471.  and  conversion  of  them  without  the 

The   taking  and  carrying  away  of  owner's  consent,  and  with  the  intent 

articles  which  formed  part  of  the  free-  to  deprive  her  of  their  value,  consti- 

hold, — \.e.,  silver  ore, — will   not  con-  tuted  theft  in  a  legal  as  well  as  a 

stitute  a  larceny  unless  an  interval  of  moral  sense — and  not  a  mere  trespass  : 

time  has  elapsed  between  the  acts  of  Ex  parte  Willke,  84  Texas,  155. 

severance  afld  asportation  ;  but  it  seems  Chandeliers  attached  to  the  freehold 

only  such  an  interval  is  necessary  as  that  are  held  to  be  the  subject  of  larceny, 

the  two  acts  shall  not  constitute  one  For  feloniously  taking  and  carrying 

transaction  :  State  v.  Berryman,  8  Nov.,  away  four  chandeliers,  which  the  proof 

262.  showed  were  attached  to  the  house  of 

Copper  pipes  annexed  to  the  realty  their  owner,  by  being  screwed  into  a 

are  not  the  subject  of  larceny :   State  gas  pipe  attached  to  the  ceiling,  the 

«.  Hall,  5'Harr.  (Del.),  492.  appellant  was  convicted  of  grand  lar- 

As  to  lead  of  guttere,  under  the  Eng-  ceny  in  this  case, 

lish  statute :    Reg.  v.  Rier,  9  Cox's  Cr.  The  rule  of  law  making  such  ap- 

Cas.,  119.  pendages  a  part  of  the  realty,  as  t^- 

Things  savoring  of  the  realty,  by  tween  vendor  and  vendee,  and  person- 
severance  from  the  freehold,  become  alty  as  between  landlord  and  tenant, 
personal  property,  and  therefore  the  should  not  be  allowed  to  shield  the 
subject  of  larceny.  When  property  is  thief  from  punishment, 
so  severed  by  a  thief,  who  leaves  it  It  is  immaterial  whether  the  carry- 
on  the  ground,  goes  off,  and  after  the  ing  away  was  immediate  and  continu- 
lapse  of  an  interval,  returning  car-  ous,  or  the  removal  at  different  times  : 
ries  It  away,  the  severance  and  as-  Smith  «.  Commonwealth,  14  Bush 
portation  being  two  distinct  acts,  the  (Ky.),  81. 

offence  is  larceny.  But  where  the  sev-  As  to  what  is  obtaining  sufficient 
erance  and  asportation  constitute  one  possession  of  a  cow  by  a  thief  to  con- 
continuous  act,  without  cessation,  until  stitute  larceny  :  Lundy  v.  State,  60 
the  one  as  well  as  the  other  is  com-  Geo.,  148. 

pleted,  as  where  one  *'  digs  potatoes  or  And  what  not :   State  v.  Butler,  65 

cues  cabbages"  from  another's  prem-  N.  C,  809  ;  Com.  v,  McMillan,  2  Quar- 

isee  and  Instantly  removes  them,  it  is  terly  L.  J.,  871. 
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1877  Everehed  v.  London  and  North  Western  Railway  Co. 

[3  Queen's  Bench  Division,  184.] 

Nov.  29,  1877. 

[IN  THE  COURT  OF  APPEAL.] 

EvERSHED  V.  The  London  and  North  Western  Railway 

Company  (*). 

Radway  Company — Undue  Preference — Gratuitous  Carting — Loading  and  Ufdoading 
of  Cti8tomer*8  Ooode  in  order  to  prevent  Traffic  from  passing  over  other  Railway — 
kailways  Clauses  Consolidation  Act,  1846  (8  <i&  9  Vict,  c.  20)/m.  8,  Wi^ Railway  and 
Canal  Traffic  Act,  1854  (17  <fc  18  Viet.  e.  81),  «.  2. 

The  plaintiff  was  a  brewer  carrying  on  business  at  B.,  where  the  defendants,  a 
railway  company,  and  the  M.  Company,  another  railway  company,  had  stations. 
Three  firms  of  brewers  also  carried  on  business  at  B.,  and  their  premises  respectively 
were  connected  with  the  M.  Railway.  The  plaintiff 's  were  not  connected  with  either 
the  M.  Railway  or  the  defendants'  railway.  In  order  to  prevent  the  traffic  of  the 
three  firms  from  passing  wholly  over  the  M.  Railway  and  to  divert  some  portion  of 
it  to  their  own  line,  the  defendants  agreed  to  cart  goods  gratuitously  between  their 
station  at  B.  and  the  premises  of  the  three  firms  respectively,  and  they  also  allowed 
1 35]  certain  deductions  from  the  rates  charged  to  the  three  firms  for  *the  carriage 
of  their  goods,  the  effect  of  which  was  that  their  goods  were  loaded  and  unloaded  by 
the  defendants  gratuitously.  The  defendants  did  not  cart  gratuitously  for  the  plain- 
tiff between  his  premises  and  their  station,  and  they  did  not  allow  to  him  deductions 
similar  to  those  allowed  to  the  three  firms.  After  carting  the  goods  for  the  three 
firms  gratuitously  and  allowing  them  the  deductions  before  mentioned,  the  defend- 
ants derived  a  profit  from  the  trafilc,  and  they  had  not  any  intention  to  prejudice  the 
plaintiff: 

Held,  affirming  the  judgment  of  the  Queen's  Bench  Division,  tliat  the  gratuitous 
carting,  loading  and  unloading  of  the  goods  for  the  three  firms  was  an  inequality  in 
favor  of  them  and  an  undue  preference  granted  to  them  by  the  defendants,  and  was 
in  contravention  of  8  <&  9  Vict  c.  20,  s.  90,  and  17  <fc  18  Vict.  c.  81,  s.  2,  and  that 
the  plaintiff  was  entitled  to  maintain  an  action  to  recover  the  amounts  paid  by  him 
to  the  defendants,  which  represented  the  cost  of  carting  his  goods  between  his  prem- 
ises and  their  station  at  B.,  and  of  loading  and  unloading  the  same. 

Appeal  by  the  defendants  against  the  jadgment  of  the 
Queen's  Bench  Division. 

The  case  is  reported  2  Q.  B.  D.,  254 ;  20  Eng.  Rep.,  323, 
where  the  facts  are  fully  set  out,  and  it  will  oe  suflScient 
here  to  make  the  following  short  statement  of  them. 

The  plaintiff  was  a  brewer  carrying  on  business  at  Bur- 
ton-on-Trent,  in  which  town  the  defendants  and  the  Mid- 
land Railway  Company  had  stations  for  goods.  The 
filaintilFs  premises  were  not  connected  with  either  railway, 
n  the  case  of  those  brewers  whose  premises  were  not  con- 
nected with  either  railway  the  defendants  and  the  Midland 
Railway  Company  charged  for  the  carriage  of  goods  be- 
tween Burton  and  any  other  town  upon  their  respective  lines 
a  station-to-station  rate  ;  in  addition  to  this  rate,  when  they 
carted  the  goods  between  their  respective  stations  and  the 
premises  of  the  brewers  at  Burton,  they  charged  Is.  per 

Q)  Affirming  20  Eng.  Rep.,  323. 
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ton.  Id  the  case  of  those  brewers  whose  premises  were  con- 
nected with  either  railway  the  trucks  containing  ^oods  for 
them  did  not  enter  the  goods  station,  but  were  hauled  along 
sidings  near  or  into  the  premises  of  the  brewers  for  whom 
they  were  intended ;  the  trucks  were  then  unloaded  by  the 
brewers  at  their  own  cost.  The  defendants  and  the  Midland 
Railway  Company  were  thus  saved  the  cost  of  unloading 
the  goods  ana  of  the  necessary  accommodation  in  the  sta- 
tion, and  they  allowed  a  rebate  or  deduction  of  9d.  per  ton 
from  the  station-to-station  rate  to  the  brewers,  whose  prem- 
ises were  connected  with  their  respective  lines.  The  defend- 
ants always  charged  the  plaintiff  1*.  per  ton  whenever  they 
carted  his  goods  for  him  ;  and  never  *made  him  any  [136 
rebate  or  deduction  from  the  station-to  station  rate.  At 
Burton  were  three  firms  of  brewers  whose  respective  prem- 
ises were  connected  with  the  line  of  the  Midland  Railway 
Company,  which  accordingly  charged  them  nothing  in  re- 
spect of  cartage,  and  allowed  them  the  rebate  or  deduction 
of  9d.  a  ton.  The  defendants  had  not  communication  with 
the  premises  of  the  three  firms ;  but  when  they  did  cartage 
for  the  latter  they  did  not  charge  1^.  per  ton  or  any  other 
sum,  and  they  also  allowed  to  them  the  rebate  or  deduction 
of  dd.  per  ton,  although  in  fact  they  unloaded  the  ^oods 
for  them  and  afforded  them  the  ordinary  accommodation  of 
their  goods  station.  If  the  defendants  had  not  so  carted 
gratuitously  and  had  not  made  such  rebate  or  allowance  of 
9d.  per  ton,  the  three  firms  would  have  sent  their  traffic  by 
the  Midland  Railway.  The  defendants  carted  gratuitously, 
and  allowed  the  rebate  or  deduction  of  dd.  to  the  three 
firms  with  the  view  of  securing  a  share  of  their  traffic,  which 
yielded  a  profit,  after  allowing  the  dd.  per  ton  and  doing  the 
carting  gratuitously,  and  had  no  intention  of  prejudicing 
the  plaintiff.  If  the  defendants  had  not  so  carted  gratui- 
tously, and  had  not  allowed  the  rebate  or  deduction,  the 
plaintiff  would  have  gained  no  positive  advantage,  inas- 
much as  his  traffic  would  not  have  been  carried  at  a  cheaper 
rate,  but  the  three  firms  would  have  lost  the  advantage  of 
being  able  to  have  their  traffic  carried  by  either  railway  on 
the  same  terms,  and  the  defendants  would  have  substan- 
tially lost  the  traffic  of  the  three  firms. 

From  the  year  1863  down  to  March,  1874,  the  plaintiff 
employed  a  man  named  Ball  to  settle  and  adjust  their 
freightage  accounts  with  the  defendants.  Ball  was  aware 
that  the  defendants  were  carrying  for  the  three  firms  of 
brewers  on  the  terms  above  mentioned,  but  for  reasons  of 
his  own,  and  contrary  to  his  duty  to  his  employer,  he  con- 
28  Eno.  Rep.  17 
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cealed  such  knowledge  from  him,  and  the  plaintiff  did  not 
get  reliable  information  of  what  the  defendants  were  doing 
until  August  or  September,  1874.  On  the  7th  of  January, 
1876,  the  plaintiff  and  other  brewers  wrote  to  the  defend- 
ants complaining  of  the  free  cartage  so  done,  and  the  rebate 
and  allowance  so  made  by  them  to  the  three  firms  of  brew- 
ers, and  asking  for  the  repayment  of  the  various  amounts 
which  they  had  overpaid  to  tne  defendants,  and  on  the  30th 
of  January  following  they  made  an  application  to  the  Rail- 
137]  way  Commissioners  under  the  *Regulation  of  Rail- 
ways Act,  1873,  in  which  they  complained  that  the  defend- 
ants carried  for  the  three  firms  upon  the  terms  above  stated, 
and  asked  for  an  order  that  the  defendants  should  desist 
from  such  practice,  which  they  alleged  to  be  an  undue  pref- 
erence. On  the  10th  of  March,  1875,  the  Railway  Commis- 
sioners granted  the  injunction  applied  for.  Thereupon  the 
defendants  ceased  on  the  31st  of  March,  1875,  to  cart  gratu- 
itously for  and  to  make  the  above-mentioned  rebate  or  al- 
lowance to  the  three  firms,  and  the  consequence  was  that 
they  lost  substantially  the  whole  of  the  traffic  of  the  three 
firms.  The  question  for  the  opinion  of  the  court  was, 
whether  the  plaintiff  was  entitled  to  recover  the  whole  or 
any  part  of  the  sum  of  1^.  9d.  per  ton  upon  goods  carried 
by  the  defendants  for  him  under  the  circumstances  described, 
and  upon  which  he  had  paid  cartage  during  six  years  before 
the  commencement  of  this  action. 

The  court  was  to  have  power  to  draw  inferences  of  fact. 

The  Queen's  Bench  Division  held(')  that  the  plaintiff 
could  not  recover  in  respect  of  the  payments  made  whilst 
Ball  was  in  his  service,  and  in  respect  of  those  made  be- 
tween September,  1874,  and  the  7th  of  January,  1875,  for 
during  the  former  period  Ball  was  the  plaintiff's  agent  to 
settle  accounts  with  the  defendants  who  were  guilty  of  no 
fraud,  and  during  the  latter  period  the  payments  made  by 
the  plaintiff  must  be  deemed  voluntary;  but  the  Queen's 
Bench  Division  held  that  he  was  entitled  to  recover  in  respect 
of  the  payments  made  between  the  time  when  Ball  quitted 
his  service  and  September,  1874,  and  in  respect  of  those  made 
between  the  7th  of  January,  1875,  and  the  date  of  the  writ; 
for  during  the  former  period  the  plaintiff  was  ignorant  of  the 
facts,  and  during  the  latter  he  paid  under  compulsion. 

Nov.  28,  29.  J.  W.  Mellor,  Q.C.,  and  J.  8.  Dugdale,  for 
the  defendants:  The  present  action  cannot  be  maintained, 
for  the  plaintiff  claims  to  be  put  upon  the  same  footing 
with  the  three  firms,  although  they  have  certain  advantages 

C)  2  Q.  6.  D.,  263,  268;  20  Eng.  Rep.,  828. 
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of  situation  over  him.     Suppose  that  their  breweries  had 
been  built  upon  the  banks  of  a  navigable  river:  this  wolild 
be  a  natural  advantage  of  which  they  could  not  be  deprived, 
and  which  would  enable  them  to  obtain  *better  terms    [138 
for  sending  their  traffic  over  the  defendants'  railway  than 
the  plaintiff  could  do :   Re  Ransome  and  Eastern  Counties 
Ry.  Co,  (*).     The  same  principle  applies  here.     It  is  lawful 
for  a  railway  or  canal  company  to  agree  to  carry  the  traffic 
of  large  traders  at  a  lower  rate  than  that  of  small  traders : 
Re  Nicholson  and  Oreai  Western  Ry.  Co.  (') ;   Strick  v. 
Swansea  Canal  Co,  (*) ;  and  yet  the  latter  are  more  injured 
by  an  agreement  of  that  kind  than  the  plaintiff  in  the  pres- 
ent case  is  by  the  agreement  between  the  defendants  and  the 
three  firms.     There  is  no  inequality  within  the  meaning  of 
the  Railways  Clauses  Consolidation  Act,  1845,  s.  90,  and  no 
undue  preference  contrary  to  the  provisions  of  the  Railway 
and  Canal  Traffic  Act,  1854,  s.  2  (*).     There  may  be  a  differ- 
ence in  principle  between  the  charge  of  1^.  for  cartage,  and- 
the  rebate  or  allowance  of  9d, ;  for  the  former  cannot  in 
any  view  be  a   "toll"   as  interpreted  by  the  Railways 
Clauses  Consolidation  Act,  1854,  s.  3,  as  it  relates  to  some- 
thing which  is  not  done  upon  the  railway.     The  preference 
shown  to  the  three  brewers  is  not  undue  with  regard  to 
them  :  they  only  reap  the  benefit  of  their  proximity  to  the 
Midland  Railway,  and  it  is  this  advantage  of  locality  which 
distinguishes  the  present  case  from  Re  Harris  and  Cocker- 
movih  and  Workington  Ry,  Co.  {•).    The  charges  made  by 
the  defendants .  to  the  plaintiff  were  in  themselves  reason- 
able, and  therefore  it  is  clear  he  cannot  rely  upon  the  com- 
mon law,  for  according  to  it  the  charges  of  a  common  carrier 
need  not  be  uniform,  although  they  must  be  reasonable, 
per  Blackburn,  J.,  Oreat  Western  Ry.  Co.  v.  Sutton  {^)\ 
and  the  statutes  above  mentioned  do  not  prevent  this  rule 
from  applying  to  the  present  case.     The  defendants  have 
acted  bona  flde;  they  have  had  no  wish  either  to  favor  the 
three  firms  or  to  prejudice  the  plaintiff:  they  only  desired 
to  increase  their  traffic.     The  defendants  also  rely  upon  the 
63d  section  of  the  statute  incorporating  them  (9  &  10  Vict. 
c.  cciv),  which  in  effect  empowers  them  to  charge    [139 

(»)  4  C.  B.  (N.S.),  185;  27  L.  J.  (C.  P.),  90,  and  the  Railway  and  Canal  Traffic 

166.  Act,  1854  (17  &  18  Vict.  c.  81),  8.  2,  will 

(*)  5  C.  B.  (N.S.)»  866 ;  28  L.  J.  (C.  P.),  be  found  set  oat  in  a  note  to  the  report  of 

89.  the  proceedings  before  the  Queen's  Bench 

(»)  16  C.  B.  (N.S.),  246;  88  L.  J.  (C.  P.),  Division  (2  a  B.  D.,  254,  at  p.  261). 
240.  (*)  8  C.  B.  (N.S.),  698 ;  27  L.  J.  (C.P.), 

(^)  The   Railways  Clauses    Consolida-  162. 
tion  Act,  1846  (8  <b  9  Vict.  c.  20),  ss.  8,        (')  Law  Rep.,  4  H.  L.,  226,  at  p.  287. 
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^'a  reasonable  sum  for  loading,  covering,  and  unloading  of 
goods,  and  for  delivery  and  collection"  ('). 

The  defendants  also  contend  that  even  if  a  breach  of 
either  or  both  of  the  statutes  above  mentioned  has  been 
committed,  no  action  will  lie  at  the  suit  of  the  plaintiff,  l^- 
cause  he  has  not  sustained  any  damage.  The  alleged  breach 
of  the  statutes  relied  on  consists  in  performing  services  for 
the  three  firms  without  remuneration  ;  but  if  they  had  been 
charged  at  the  same  rate  as  the  plaintiff,  he  would  have 
gained  nothing.  The  Railway  Commissioners  may  grant 
an  injunction,  but  no  action  is  maintainable :  Hozier  v.  Cale- 
donian Ry.  Co,  (•). 

The  Queen's  Bench  Division  have  held  the  defendants 
liable  for  two  out  of  four  periods  to  which  the  present  ac- 
tion relates,  namely,  the  period  between  the  last  settlement 
of  accounts  by  Ball,  and  September,  1874,  and  the  period 
between  the  7th  of  January,  1876,  and  the  commencement 
of  the  action.  It  may  be  admitted  that  if  the  action  is 
maintainable  at  all,  the  plaintiff  is  entitled  to  recover  in  re- 
spect of  the  former  of  these  two  periods,  on  the  ground 
that  he  paid  the  sums  charged  by  the  defendants  in  ignor- 
ance of  their  terms  of  dealing  with  the  three  firms :  but  as 
regards  the  latter  period,  the  case  does  not  clearly  state  that 
the  plaintiff,  who  then  was  well  aware  of  all  the  facts,  pro- 
tested against  the  charges  made  by  the  defendants,  and  a 
protest  at  time  of  payment  is  necessary  to  enable  him  to  re- 
cover back  whatever  he  paid  with  knowledge  of  the  facts  Q. 
140]  *  Alfred  Wills,  Q.C.,  and  C.  Oould,  for  the  plaintiff: 
In  any  point  of  view  the  rebate  or  allowance  of  9d.  was  a 
contravention  of  the  Railways  Clauses  Consolidation  Act, 
1845,  s.  90 ;  for  it  was  made  in  respect  of  the  conveyance 

(*)  By  9  &  10  Vict.  c.  cciv,  s.  %  the  duty  of  a  carrier,  where  such  services  or 

Railways  Clauses  Consolidation  Act,  1846,  any  of  them  are  or  is  performed  by  the 

is  made  to  apply  to  the  defendants'  com-  company,  shall  not  exceed  the  following 

pany.  sums."    The  section  then  contains  a  table 

By  8.  8  the  defendants  are  constituted  of  charges  for  the  conveyance  of  goods, 

a  body  corporate.  (•)  17  Sc.  Dec,  2d  Ser.,  802. 

By  8.  68  it  is,  amongst  other  things,  (')  Mellor,  Q.C.,   stated  to  the  court 

provided  as  follows :  "  And  with  respect  that  he  did  not  now  rely  upon  the  argu- 

to  the  conveyance  of  goods,  the  maxi-  ment  advanced  before  the  Queen's  Bench 

mum  rates  of  charges  to  be  made  by  the  Division  (2  Q.  B.  D.,  pp.  264  igad  267) 

company    for    the    conveyance    thereof  that  the  principle  of  the  Railways  Clauses 

along  the  railway,  including  the  tolls  for  Consolidation  Act,  1845,  s.  90,  only  ap- 

the  use  of  the  railway,  and  wagons  or  plies  to  tolls  for  the  use  on  the  railway  of 

trucks  and  locomotive  power,  and  every  carriages  not  belonging  to  the  railway 

expense  incidental  to  such   conveyance,  company:   see  NorOi  Srituh  Mf/.  Co.  v. 

except  a  reasonable  sum  for  loading,  cov-  Carter  (8  Sc.  Dec.  (8d  Series),  998) ;  CaU- 

ering  and  unloading  of  goods,  and  for  danian  Jiy.  Co.  v.  Guild  (1  Sc.  Dec.  (4th 

delivery  and   collection,  and   any  other  Series),  198);    Peehlen  v.  C(dedonian  By. 

services    incidental  to  the  business  or  Co,  (2  Sc.  Dec.  (4th  Series),  846). 
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upon  the  defendants^  railway  of  goods  belonging  to  the 
three  firms.  Then  the  abatement  of  1^.  made  to  them  does 
not  apply  simply  to  the  cartage  in  Burton ;  for  it  is  a  deduc- 
tion from  the  whole  rate:  its  effect  as  regards  the  plaintiff 
is  to  increase  indirectly  and  improperly  the  station-to- sta- 
tion rate.  The  collection  of  goods  is  part  of  a  carrier's 
business,  and  therefore  the  remuneration  paid  for  it  to  the 
defendants  by  the  plaintiff  must  be  a  ''toll:"  and  further, 
if  the  cartage  be  not  a  ''toll,"  the  defendants  are  acting 
vUra  vires  and  illegally  in  taking  it.  Inequality  of  charge 
always  creates  undue  preference,  except  where  a  particular 
circumstance  renders  certain  traffic  cheaper.  It  is  unlawful 
for  a  railway  company  to  lower  their  rates  in  order  to  give 
a  preference  to  any  particular  traffic,  In  re  Oxlade{^) ;  nor 
can  they  regulate  their  rates  with  a  view  to  their  own  inter- 
ests, if  they  thereby  inflict  a  disadvantage  upon  any  of  the 
public :  In  re  Baxendale  v.  Gfreat  Western  Ry,  Go.  (*). 

It  is  clear  that  a  railway  company  is  liable  to  repay  the 
charges  which  they  have  improperly  made,  Oreat  Western 
Ry.  Co,  V.  SuUon  (') ;  and  as  the  defendants  have  illegally 
exacted  sums  of  money  from  the  plaintiff,  he  is  at  liberty  to 
reopen  the  accounts  settled  by  Ball,  and  to  recover  even 
voluntary  payments. 

Mellor^  Q.C.,  in  reply:  No  case  has  been  decided  with 
facts  exactly  like  those  stated  in  this  special  case,  and  there- 
fore this  court  may  found  its  judgment  upon  general  prin- 
ciples, and  is  not  fettered  by  the  decisions  of  inferior  tribunals. 

Bramwell,  L.  J.:  I  am  of  opinion  that  the  judgment  of 
the  Queen's  Bench  Division  should  be  affirmed.  The  prin- 
ciples upon  *which  our  decision  turns  seem  to  us  [141 
very  clear,  and  therefore  although  the  question  before  us  is 
of  importance,  and  although  we  desire  to  state  our  reasons 
with  accuracy,  so  that  they  may  be  a  guide  in  future  cases 
of  a  like  kind,  we  will  proceed  to  deliver  judgment  at  once. 

I  do  not  think  that  if  the  goods  of  the  three  firms  were  in 
point  of  substance  carted  gratuitously  by  the  defendants, 
the  sum  of  1^.  charged  to  the  plaintiff  for  cartage  would 
fall  within  the  word  "toll,"  as  defined  in  s.  3  and  as  used 
in  s.  90  of  the  Railways  Clauses  Consolidation  Act,  1845 ; 
to  my  mind  that  word  does  not  include  a  charge  for  cartage 
or  collection ;  it  only  includes  charges  for  receiving  upon, 
transit  along,  and  delivery  from  the  railway  of  the  goods  in- 
trusted to  the  company.    I  am  further  of  opinion  that  the  63d 

(0  1    C.   B.   (N.S.),  464;  sub  nom.  Jn        («)  6  C.  B.  (N.S.),  836;  28  L.  J.  (C.P.), 
re  Otlade  v.  North  ^EtuUm  Hy.  Co.;  26     81. 
L.  J.  (C.P.),  129.  (»)  Law  Rep.,  4  H.  L.,  226. 
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section  of  the  statute  incorporating  the  defendants  (9  &  10 
Vict.  c.  cciv),  does  not  make  the  charge  of  1*.  a  "toil/'  within 
the  meaning  of  the  Railways  Clauses  Consolidation  Act, 
1845.  That  section  forbids  the  defendants  to  charge  for  the 
conveyance  of  goods  more  than  certain  rates,  "including 
the  tolls  for  the  use  of  the  railway,  and  wagons  or  trucks  and 
locomotive  power,  and  every  expense  incidental  to  such  con- 
veyance, except  a  reasonable  sum  for  loading,  covering,  and 
unloading  of  goods,  and  for  delivery  and  collection,  and  any 
other  services  incidental  to  the  business  or  duty  of  a  carrier." 
I  do  not  think  that  the  exception  in  this  clause  enables  the 
company  to  make  a  charge  for  cartage,  if  they  are  not  other- 
wise empowered  so  to  do ;  it  is  merely  inserted  ex  ahundanti 
cauteld.  It  has  been  argued  that  the  collection  of  the  goods 
is  part  of  the  defendants'  business  as  carriers,  and  therefore 
that  the  remuneration  for  it  must  be  a  "toll ;"  and  a  fur- 
ther objection  has  been  suggested  that  if  is  not  a  toll,  it  is 
idtra  vires,  and  therefore  illegal  in  the  defendants  to  take 
it.  I  think  it  is  not  ultra  vires,  it  is  incidental  to  a  business 
they  may  carry  on.  On  this  doctrine,  first  introduced  in 
the  common  law  courts  in  Bast  Anglian  My,  Go.  v.  East- 
ern Counties  By ,  Co.  ('),  Brice  on  Ultra  Vires,  p.  434  (2d  ed.), 
may  be  read  with  advantage.  But  whether  ultra  vires  or 
not,  I  think  it  beyond  doubt  that  the  charge  for  collec- 
tion is  not  a  "toll"  within  the  Railways  Clauses  Consoli- 
dation Act,  1845,  s.  90. 

142]  *0n  the  other  hand,  I  am  clearly  of  opinion  that 
the  sum  of  money  charged  to  the  three  firms  does  include  a 
charge  for  collecting,  and  loading,  and  unloading  their 
goods.  It  is  stated  in  the  case  that  the  defendants  did  the 
cartage  for  the  three  firms  gratuitously;  but  we  are  em- 
powered to  draw  inferences  of  fact,  and  I  come  to  the  con- 
clusion that  this  statement  is  not  strictly  accurate.  If  the 
defendants  had  intended  to  prejudice  the  plaintiflf  by  an 
unequal  rate,  they  could  not  effect  that  object  by  making 
no  charge  to  the  three  firms  for  a  portion  of  the  services 
rendered.  The  Railways  Clauses  Consolidation  Act,  1845, 
s.  90,  enacts  that  no  reduction  or  advance  "shall  be  made 
either  directly  or  indirectly  in  favor  of  or  against  any  par- 
ticular company  or  person."  The  word  "indirectly"  may 
not  of  itself  have  much  force,  but  it  helps  to  show  the  inten- 
tion of  the  Legislature  ;  and  the  legal  maxim,  dolus  circuitu 
no7i  purgatur,  is  in  point.  I  have  no  doubt  that  the  defend- 
ants intended  to  act  bona  fide,  but  I  am  satisfied  that  the 
charge  made  to  the  three  firms  for  carrying  their  goods  did 

(»)  11  C.  B.,  776. 
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include  a  charge  for  the  cartage.  Let  me  apply  the  follow- 
ing test:  suppose  that  the  defendants'  servants  whilst  em- 
ployed in  carting  goods  for  one  of  the  three  firms  lose  or 
injure  them,  can  it  be  doubted  that  the  defendants  will  be 
liable  as  common  carriers  t  and  yet  common  carriers  do  not 
act  gratuitously.  In  reality  the  defendants  receive  from  the 
three  firms  one  sum,  which  includes  payment  for  carriage 
upon  the  railway,  and  also  payment  for  cartage.  It  is  per- 
fectly clear  that  the  rebate  or  allowance  of  9d.  is  a  deduction 
from  the  "toll,"  as  that  word  is  interpreted  in  the  Railways 
Clauses  Consolidation  Act,  1845,  s.  3,  and  therefore  as  to  it 
the  question  does  not  really  arise  which  1  have  just  disposed 
of,  as  to  the  charge  of  1*.  Therefore,  as  the  total  charge 
made  by  the  defendants  to  the  three  firms  for  carrying  their 
goods  includes  payment  for  the  cartage,  and  as  the  sum  of 
9d.  is  likewise  deducted  therefrom,  it  is  plain  that  the  de- 
fendants charge  the  three  firms  less  for  "  tolls,"  that  is,  for 
conveying  their  goods  on  the  railway,  than  they  receive 
from  the  plaintiff  for  the  same  service.  This  amounts  to  a 
contravention  of  the  90th  section  of  the  Railways  Clauses 
Consolidation  Act,  1845,  and  the  action  is  maintainable  for 
breach  of  that  section  alone. 

But,  further,  I  am  in  favor  of  the  plaintiff  also  as  to  the 
*construction  of  s.  2  of  the  Railway  and  Canal  Traffic  [143 
Act,  1854.  Undoubtedly  it  seems  a  little  hard  at  first  sight 
that  by  deciding  in  favor  of  the  plaintiff  the  defendants  will 
probably  lose  the  whole  traffic  oi  the  three  firms  ;  but  after 
further  consideration  it  will  be  found  that  the  hardship  is 
scarcely  real,  for  the  defendants  can  keep  a  share  in  the 
traffic  of  the  three  firms  provided  they  carry  the  plaintiff's 
goods  at  the  same  rate  as  those  of  the  three  firms. 

Cases  were  cited  to  show  that  a  benefit  may  be  given  to 
one  person  which  another  has  not  in  his  dealings  with  a 
railway.  That  is  true,  but  the  principle  of  those  cases  does 
not  apply.  I  am  not  going  to  attempt  to  lay  down  a  pre- 
cise rule,  but,  speaking  generally  and  subject  to  qualification 
it  is  open  to  a  railway  company  to  make  a  bargain  with  a 
person,  provided  they  are  willing  to  make  the  same  bargain 
with  any  other,  though  that  other  may  not  be  in  a  situation 
to  make  it.  An  obvious  illustration  may  be  found  in  season 
tickets  ;  a  man  is  taken  a  daily  journey  for  a  Is.,  for  which 
his  neighbor  who  takes  it  once  a  month  pays  5^.  He  is  en- 
titled to  the  same  benefit,  but  it  is  one  of  which  he  cannot 
avail  hinasel  f .  So  as  to  goods.  If  a  million  tons  are  carried  for 
A.  at  a  certain  rate,  B.  may  demand  the  same  rate  for  the  same 
quantity  though  he  never  will  nor  can,  because  his  dealings 
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are  too  small.  It  is  reasonable  this  should  be  so ;  a  large 
business  can  be  done  at  a  cheaper  rate  than  small ;  nothing 
like  that  exists  here.  It  was  also  urged  that  the  three  firms 
liad  something  in  the  nature  of  a  natural  advantage  to  the 
benefit  of  which  they  were  entitled  in  their  dealing  with  the 
defendants.  I  am  of  opinion  that  is  not  so.  They  have  in- 
deed an  advantage  which  enables  them  to  put  a  pressure  on 
the  defendants,  but  if  the  defendants  yield  to  it  they  must 
give  an  equal  advantage  to  the  plaintiff.  If  the  three  firms 
were  a  mile  nearer  than  the  plaintiff  to  the  defendants'  sta- 
tion, doubtless  the  defendants  might  charge  the  plaintiff  a 
larger  sum  for  carriage.  But  the  only  advantage  here  that 
the  three  firms  have,  is  that  they  have  easy  access  to  another 
railway.  So  they  might  have  to  a  canal,  or  ordinary  highway. 
But  these  considerations  though  a  reason  for  the  diminished 
charge  do  not  justify  the  extm  charge  to  the  plaintiff. 
144j  *I  f*^*^l  sure  that  our  decision  carries  into  effect  the 
intention  of  the  Legislature.  It  was  manifest  that  railway 
companies  would  enjoy  almost  a  monopoly  of  traffic,  and  it 
was  thought  right  that  all  persons  dealing  with  them  should 
be  put  upon  an  equality.  The  plaintiff,  therefore,  has  a 
right  to  complain  that  the  goods  of  the  three  firms  should 
be  carried  at  a  charge  of  Is,  9d,  less  per  ton  than  his.  I 
think  that  in  the  words  of  the  Railway  and  Canal  Traffic 
Act,  1854,  the  defendants  made  and  gave  an  ''undue  and 
unreasonable  prejudice  and  advantage  to  and  in  faVorof* 
the  three  firms,  and  subjected  the  plaintiff  to  an  ''undue 
and  unreasonable  prejudice  and  disadvantage."  The  lan- 
guage of  this  statute  is  relative,  and  although  the  charges 
made  to  the  plaintiff  may  not  in  themselves  be  wrong,  yet 
they  become  unlawful  by  reason  of  the  lower  charges  made 
to  the  three  firms ;  therefore  the  plaintiff  is  entitled  to  re- 
cover under  either  of  the  statutes  upon  which  he  relies. 

I  wish  to  say  a  few  words  as  to  the  damages.  Under  the 
Railways  Clauses  Consolidation  Act,  1846,  s.  90,  the  plain- 
tiff is  entitled  to  recover  the  wrongful  charge  of  1^.  9d,  a 
ton  as  money  received  to  his  use.  under  the  Railway  and 
Canal  Traffic  Act,  1864,  s.  2,  the  same  conclusion  is  arrived 
at,  although  possibly  by  different  means.  If  the  plaintiff 
is  to  be  considered  as  having  suffered  a  tort  at  the  hands  of 
the  defendants,  the  measure  of  damages  will  be  the  differ- 
ence between  the  amount  that  he  has  actually  paid  and  the 
amount  which  he  ought  to  have  paid :  if  he  is  to  be  deemed 
to  have  paid  the  sum  of  Is,  9d.  per  ton  without  consider- 
ation, he  is  entitled  to  sue  for  money  received  for  his  use. 
In  every  point  of  view  the  result  is  the  same. 
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The  Queen's  Bench  Division  have  divided  into  four  pe- 
riods the  time  to  which  this  action  relates  and  have  held 
that  the  plaintiff  is  entitled  to  recover  as  to  two  of  those 

Feriods,  and  is  not  entitled  to  recover  as  to  the  other  two  ('). 
think  that  in  this  respect  also  the  decision  of  the  Queen's 
Bench  Division  is  perfectly  correct,  and  1  agree  with  the 
reasons  which  they  nave  assigned. 

Brett,  L.J.:  I  ara  of  opinion  that  the  judgment  of  the 
Queen's  Bench  Division  should  be  affirmed  in  every  respect. 

*In  my  opinion  the  question  to  be  decided  depends  (l45 
solely  upon  the  nature  of  the  transactions  between  the  plain- 
tiff and  the  defendants,  and  the  only  circumstances  at  which 
we  are  entitled  to  look  are  those  arising  between  them. 
Great  stress  has  been  laid  upon  the  relations  of  certain  firms 
of  brewers  with  the  Midland  Railway  Company,  and  the 
existence  of  those  relations  may  have  given  rise  to  the  mo- 
tives which  induced  the  defendants  to  act  with  regard  to 
those  firms  in  the  manner  described  in  the  case.  But  the 
motives  of  the  defendants  seem  to  me  to  be  immaterial.  The 
question  is  whether  they  made  any  distinction  between  the 
plaintiff  and  any  other  persons,  who  were  under  the  same 
circumstances  as  he  was  with  regard  to  themselves.  Now  it 
seems  to  me  that  the  plaintiff  and  the  three  firms  of  brewers 
in  their  relations  with  the  defendants  were  under  the  same 
circumstances  in  every  material  respect.  The  defendants 
did  the  same  things  for  both  the  plaintiff  and  the  three  firms 
of  brewers :  in  each  case  they  collected  and  carted  the  beer 
through  the  town,  they  took  it  to  their  station,  they  then 
put  the  beer  into  similar  trains  and  conveyed  it  over  the 
same  lines  of  rails,  and,  as  may  be  assumed  for  the  purposes 
of  this  discussion,  the  quantity  carried  for  the  plaintiflr  and 
the  three  firms  was  the  same.  Between  what  the  defendants 
did  for  the  plaintiff  and  what  they  did  for  the  three  firms, 
no  difference  exists ;  but  the  charges  which  the  defendants 
made  to  the  plaintiff  and  the  charges  which  they  made  to 
the  three  firms  in  respect  of  the  same  services  were  different. 
In  my  opinion,  by  adopting  this  course  the  defendants  have 
committed  a  breach  of  both  the  Railways  Clauses  Consolida- 
dation  Act,  1845,  s.  90,  and  the  Railway  and  Canal  Traffic 
Act,  1854,  8.  2,  and  upon  the  facts  before  us  the  plaintiff  can 
maintain  an  action  to  recover  certain  sums  which  the  defend- 
ants have  received  in  contravention  of  those  statutes. 

During  the  argument  before  us  a  distinction  has  been  at- 
tempted to  be  drawn  between  the  sum  of  1*.  and  the  sum 
of  9d.;  it  is  unfortunate  that  this  distinction  was  not  sug- 

V)  2  Q.  B.  D.,  263,  268 ;  20  Eng.  R.,  828. 
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gested  during  the  hearing  in  the  Queen's  Bench  Division, 
and  that,  therefore,  we  are  without  the  benefit  of  the  opin- 
ion of  the  judges  of  that  division  as  to  this  contention. 

I  cannot  bring  myself  to  doubt  that  the  sum  of  9^.,  which 
146]  was  ^allowed  by  the  defendants  to  the  three  firms, 
was  part  of  the  toll  which  they  were  entitled  to  charge,  and 
to  be  paid  by  the  three  firms  for  the  conveyance  of  their 
goods  upon  the  railway.  The  defendants  were  entitled  to 
charge  and  to  be  paid  by  the  plaintiff  the  same  amount  of 
toll ;  but  they  allowed  no  part  of  it  as  a  rebate  to  the  plain- 
tiff. Therefore,  in  respect  of  that  9d.y  it  seems  to  me  that 
there  was  a  manifest  inequality. 

With  regard  to  the  1*.,  I  confess  myself  to  be  under  con- 
siderable doubt  whether  that  also  is  not  to  be  considered  as 
part  of  the  "toll"  paid  to  the  defendants,  within  the  mean- 
ing of  the  Railways  Clauses  Consolidation  Act,  1845,  s.  3. 
A  milway  company  undertake  to  do  more  than  merely  carry 
the  goods  intrusted  to  them  ;  it  is  impossible  that  this 
should  be  the  only  duty  which  is  imposed  upon  them.  As 
a  necessary  incident  of  carrying  the  goods  they  must  both 
receive  and  deliver  the  goods ;  they  may  or  may  not  receive 
the  goods  at  the  very  edge  of  the  rails,  but,  as  it  seems  to 
me,  from  the  time  when  they  take  the  goods  into  their  pos- 
session for  the  purposes  of  conveyance,  they  are  carriers  of 
the  goods,  they  are  entitled  to  charge  and  do  charge  in 
respect  of  the  conveyance  of  the  goods  from  that  moment 
ana  thenceforward  until  the  goods  are  delivered  at  their 
destination.  Sometimes  the  company  do  not  receive  the 
goods  at  the  edge  of  the  rails,  but  at  station  houses  belong- 
ing to  them  ;  sometimes  they  take  in  the  goods  at  receiving 
liouses,  or,  as  appears  to  be  done  at  Burton,  the  companies 
collect  them  at  the  very  place  of  business  of  their  owner. 
In  my  view,  wheresoever  the  goods  may  be  received,  from 
the  moment  when  they  are  received  the  company  are  liable 
as  common  carriers,  and  have  the  rights  of  common  car- 
riers; and  I  think  that  they  can  be  considered  common  car- 
riers only  because  they  are  then  conveying  the  goods.  If 
the  collecting  were  not  part  of  the  receiving  for  convej-ance, 
possibly  the  company  would  be  carrying  on  a  business  with- 
out authority,  unless  9  &  10  Vict.  c.  cciv,  empowers  them  so 
to  do.  But'  I  cannot  doubt  that  they  are  empowered  to 
carry  it  on,  and  I  apprehend  that  they  might  carry  it  on 
although  they  are  not  authorized  to  do  so  by  thai  act ;  be- 
cause the  receiving  is  a  necessary  incident,  and  therefore  a 
I>art  of  the  carrying,  and  nothing  prevents  the  company 
from  receiving  at  one  place  rather  than  another,  and  collect- 
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ing  is  only  one  mode  *of  receiving,  and  the  company  [147 
are  entitled  to  charge  for  the  conveyance  of  the  goods.  It  is 
true  that  the  Is.  is  not  charged  as  part  of  the  toll;  but,  for 
the  reasons  which  I  have  given,  I  have  a  strong  impression 
that  it  is  part  of  the  charge  for  conveyance,  and,  as  I  have 
before  said,  I  very  much  doubt  whether  it  is  not  a  "toll  *' 
within  the  Railways  Clauses  Consolidation  Act,  1?46,  s.  3. 
I  should  have  thought  this  conclusion  tolerably  clear  if  it 
were  not  for  what  has  fallen  from  Lord  Justice  Bramwell. 
If  the  charge  cannot  be  strictly  called  a  toll,  I  think  it  is  a 
charge  for  a  service  which  is  a  necessary  incident  towards 
earning  the  toll,  and  if  the  defendants  exact  payment  of  it 
from  one  person,  and  not  from  others,  they  are  at  least  indi- 
rectly favoring  the  persons  from  whom  they  do  not  exact 
it,  and,  therefore,  do  that  which  falls  within  the  prohibition 
of  the  Railways  Clauses  Consolidation  Act,  1846,  s.  90. 

Whatever  mav  be  the  true  construction  of  that  statute,  I 
cannot  doubt  the  defendants  have  committed  a  breach  of 
the  Railway  and  Canal  Traffic  Act,  1854.  They  have  re- 
ceived, and  collected,  and  conveyed  the  beer  of  the  plaintiff, 
and  also  of  the  three  firms,  rendering  to  them  exactly  simi- 
lar services,  but  charging  a  higher  rate  to  the  plaintiff,  and 
a  lower  rate  to  the  three  firms.  This  is  a  preference  within 
that  statute,  and  an  undue  preference. 

The  plaintiff  has  been  subjected  to  overcharges.  Some  of 
those  overcharges  he  has  paid,  without  knowledge  of  the 
terms  of  dealing  between  the  defendants  and  the  three  firms : 
these  he  can  recover  back  as  money  paid,  which  he  was  not 
bound  to  pav  either  by  law  or  by  contract.  Others  of  the 
overcharges  ne  has  paid  with  knowledge,  but  after  a  suffi- 
cient protest :  these  likewise  he  can  recover  back,  because 
although  at  the  time  of  payment  he  had  knowledge,  a  com- 
pulsion was  put  upon  him.  These  are  the  reasons  given  by 
the  Queen's  JBench  Division,  and  I  think  them  right.  But 
others  of  the  overcharges  were  paid  upon  settlements  of  ac- 
counts which  were  made  by  the  plaintiff  or  his  agent  after 
the  goods  were  carried,  and  when  no  compulsion  could  be 
put  upon  him,  and  which  were  settled  by  him  or  his  agent 
with  knowledge  of  the  facts.  It  seems  to  me  to  be  in  accord- 
ance with  the  general  law  to  hold  that  a  settlement  of  ac- 
counts made  under  such  circumstances  *a3  these  is  [148 
final,  and  that  no  part  of  the  money  then  paid  can  be  recov- 
ered back. 

I  am  therefore  of  opinion  that  the  judgment  of  th§  Queen's 
Bench  Division  was  right  in  every  respect,  and  I  have  only 
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to  add  that  oar  jodgment  is  entirely  in  accordance  with  the 
authorities  cited  daring  the  argument. 

Cotton,  L.  J.:  I  am  of  the  same  opinion.  The  first  ques- 
tion is  whether  an  unequal  charge  has  been  made  against 
the  plaintiflE  contrary  to  the  prohibition  of  the  Railways 
Clauses  Consolidation  Act,  1845,  s.  90.  Now  the  beer  of  the 
plaintiff  was  carried  over  the  same  portion  of  the  defend- 
ants' railway  under  the  same  circumstances  as  the  beer  of 
the  three  firms.  On  looking  at  the  construction  of  this  sec- 
tion, it  seems  plain  that  the  only  circumstance  to  be  looked 
at  is  as  to  whether  any  material  difference  exists  between 
the  terms  upon  which  tne  goods  of  various  owners  are  car- 
ried. In  order  to  render  lawful  an  inequality  of  charge  the 
goods  must  be  carried  under  different  circumstances,  and 
goods  are  carried  under  the  same  circumstances  when  the 
cost  to  the  railway  company  of  carrying  them  is  the  same. 
In  the  present  case  it  is  unnecessary  to  say  whether  the  sums 
of  1*.  and  dd.  are  '*  tolls,"  but  here  they  represent  what 
may  be  considered  a  bonus  given  to  the  three  firms  of  brew- 
ers for  allowing  the  defendants  to  carry  their  beer,  and  there- 
fore these  sums  constitute  a  deduction  from  what  the  three 
firms  pay  for  the  conveyance  of  their  goods  from  station  to 
station.  It  has  been  argued  before  us  that,  according  to  the 
principle  of  several  decisions,  the  sender  of  goods  by  a  rail- 
way company  is  not  to  be  deprived  of  the  benefits  which  he 
may  enjoy,  and  that  the  three  firms  of  brewers  have  a  natu- 
ral advantage  of  which  they  are  entitled  to  the  full  benefit. 
The  effect  of  these  decisions  has  been  misunderstood  :  they 
may  show  that  the  senders  of  goods  are  not  to  be  deprived 
of  any  advantage  which  they  may  have  for  using  the  rail- 
way ;  but  here  the  three  brewers  have  no  natural  advan- 
tage for  sending  their  goods  over  the  defendants'  railway, 
although  they  enjoy  facilities  for  transmitting  their  goods 
along  the  Midland  Kailway :  as  regards  the  defendants  the 
three  firms  have  simply  facilities  for  making  a  good  bargain, 
and  they  have  not  a  natural  facility  for  sending  their  goods 
149]  over  *the  defendants'  railways  in  the  sense,  in  which 
that  expression  is  used  in  the  cases  jrelied  upon  during  the 
argument.  Therefore  I  am  of  opinion  that  the  defendants 
have  been  doing  that  which  is  forbidden  by  the  Railways 
Cia uses  Consolidation  Act,  1846,  s.  90. 

Tlien,  as  to  the  question  arising  upon  the  construction  of 

the  Railway  and  Canal  Traffic  Act,  s.  2,  in  my  opinion  there 

is  an   undue  preference  as  regards  the  three  firms,  and  an 

undue   disadvantage  as  regards  the  plaintiff  and  those  who 

are    in   a  similar  position  with  him.     The  defendants  are 
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bound  to  afford  all  reasonable  facilities  for  receiving,  for- 
warding, and  delivering  the  traffic  upon  and  from  their  rail- 
way, and  they  are  bound  to  show  no  undue  preference.  The 
defendants  are  not  bound  to  have  receiving  houses  in  the 
town  of  Burton,  or  to  send  round  their  carts  to  collect  goods 
for  transmission  ;  but  this  in  point  of  fact  they  do  ;  and 
they  do  what  is  within  the  prohibition  of  the  Railway  and 
Canal  Traffic  Act,  1854,  s.  2,  if  they  show  any  preference 
towards  some  of  their  customers  and  impose  any  undue  dis- 
advantage upon  others.  It  seems  to  me  that  here  an  undue 
preference  clearly  exists,  because  the  defendants  collect  the 
Deer  of  both  the  three  firms  and  the  plain  tiflE,  and  perform 
the  same  services  for  both  :  yet  they  make  no  charge  for 
cartage  to  the  three  firms,  and  oblige  the  plaintiff  to  pay  for 
it ;  and  they  make  a  rebate  of  dd.  to  the  three  firms,  and 
make  no  allowance  to  the  plaintiff.  I  think  this  an  undue 
preference.  I  take  it  that  when  a  railway  company  receives 
goods  to  be  carried  over  the  same  line  under  circumstances 
involving  the  same  cost  and  the  same  risk  to  themselves,  and 
in  respect  to  these  goods  render  the  same  services,  there  is 
an  undue  preference  if  a  higher  charge  is  made  to  some  cus- 
tomers than  to  others.  Those  decisions  stand  upon  a  differ- 
ent footing,  in  which  it  has  been  held  lawful  for  a  railway 
company  to  allow  a  deduction  to  customers  who  have  en- 
tered into  an  engagement  to  send  a  large  quantity,  or  to 
send  constantly  consignments  of  goods  ;  and  the  reason  of 
those  decisions  is  that  the  company  can  carry  at  less  cost  to 
themselves  large  quantities  of  goods  sent  in  regular  consign- 
ments than  small  parcels  sent  at  irregular  intervals. 

Therefore,  under  whichever  statute  we  view  the  proceed- 
ings of  the. defendants,  it  is  plain  that  they  have  done  that 
which  they  *are  not  entitled  to  do.  The  sums  which  [150 
the  plaintiff  has  paid  in  excess  of  the  sums  paid  by  the 
three  firms  are  overcharges  ;  and  those  which  he  has  paid, 
either  in  ignorance  of  the  facts  or  under  protest,  he  is  en- 
titled to  recover  back.  Judgment  affirmed. 

Solicitors  for  plaintiff :  Robinson^  Oeare  &  Son. 
Solicitor  for  defendants  :  JR.  F,  RoherU. 

See  Pierce  on  Railways  (ed.  1881),  Northern,  etc.,  74  Penn.  St.  R.,  181 ; 

498-9;  2Redf.  on  RaUwajs  (5th  ed.),  Chicago,  etc.,  7>.  People,  77  Uls.,  11  ; 

86,  470;  Com.  «.  Worcester,  etc.,  12^4  Cainblos  v.  Philadelphia,  etc.,  4  Brew- 

Maas.,  561.  ster,  568;   Faller  «.  Chicago,  etc.,  81 

Neville  and  Macnamara  Railway  and  Iowa,  187  ;  Chicago,  etc. ,  o.  Acklej,  94 

Canal  Cases  are  almost  exclusiyelj  de-  U.  S.,  179  ;  Knox  v.  R.  R.  Co.,  5  S.  C. 

Toted  to  cases  of  alleged  "  undue  pref-  Rep.,  22. 

erence "    as    to     freights  :     Hersh   r.  A  railroad  company  being  a  common 


142  QUEEN'S  BENCH  DIVISION.  [Vol  III. 

1877  Ward  v.  Hobba. 

carrier  is  bound  to  receive  and  carry  companj.  If  the  railroad  company 
the  goods  of  all  persons  alike,  without  engages  in  the  business  of  express 
injurious  discrimination  as  to  terms  and  carriage  itself,  it  must  do  so  on  terms 
rates.  It  must  receive  and  carry  for  ex-  of  perfect  equality  with  all  other  ex- 
press companies  the  articles  known  as  press  carriers :  Southern  Express  «. 
express  matter,  without  discrimination  Memphis,  etc.,  18  Cent.  L.  J.,  68,  U.  S. 
in  tavor  of  itself  or  any  other  express  Circuit,  East.  Dist.,  Ark.,  McCrary,  J. 


[3  Queen's  Bench  Division,  150.] 
Dec.  7,  1877. 

[in  the  court  of  appeal.] 
Ward  v.  Hobb8(*). 


J^aUe  RqDraerUaium — Contoffious  Disease,  AnifncUs  affected  with — Sale  in  Market — Im- 
plied Representation  that  Auimals  not  suffering  from  Disease — Conditions  of  Sale — 
Contagious  Diseases  (Animals)  Act,  1869  (32  db  83  Vict,  c.  70),  s.  bl— Vendor  and 
Purchaser. 

The  defendant  sent  for  sale  to  a  public  market  pigs  which  he  knew  to  be  infected 
with  a  contagious  disease ;  they  were  exposed  for  sale  subject  to  a  condition  that  no 
warranty  would  be  given  and  no  compensation  would  be  naade  in  respect  of  any 
fault.  No  verbal  representation  was  made  by  or  on  behalf  of  the  defendant  as  to 
the  condition  of  the  pigs.  The  plaintiff  having  bought  the  pigs,  put  them  with 
other  pigs,  which  became  infected ;  some  of  the  pigs  bought  from  the  defendant  and 
also  some  of  those  with  which  they  were  put  died  of  the  contagious  disease.  The 
plaintiff  having  sued  to  recover  damages  for  the  loss  which  he  had  sustained  : 

Held,  reversing  the  judgment  of  the  Queen's  Bench  Division,  that,  althouj^h  the 
defendant  might  have  been  guilty  of  an  offence  against  the  Contagious  Diseases 
(Animals)  Act,  1869,  he  was  not  liable  to  the  plaintiff,  for  that  his  conduct  in  expos- 
ing the  pigs  for  sale  in  the  market  did  not  amount  to  a  representation  that  they  were 
free  from  disease. 

Appeal  from  the  judgment  of  the  Queen's  Bench  Division 
in  favor  of  the  plaintiff  (*). 

The  statement  of  claim,  amongst  other  things,  alleged  that 
the  plaintiff  was  a  farmer  and  the  defendant  a  cattle  dealer, 
and  that  by  warranting  certain  pigs  to  be  free  from  any  in- 
fectious disease,  the  defendant  sold  thirty-two  of  such  pigs 
to  the  plaintiff  for  £44  ;  and  that  even  if  the  defendant  did 
not  warrant  the  pigs,  the  defendant  either  knowingly,  or 
151]  having  good  reason  for  believing  *that  the  pigs  were 
suffering  from  an  infectious  disease,  exposed  the  same  for 
sale  at  a  public  market,  and  sold  thirty-two  of  the  same  to 
the  plaintiff  ;  and  that  the  defendant  knew  that  the  plaintiff 
was  a  farmer,  and  that  the  pigs  would  be  placed  with  other 
pigs,  and  would  also  be  turned  into  stubble  fields,  and  that 
though  the  plaintiff  was  not  aware  of  the  fact,  and  bought 
them  as  sound,  the  pigs  at  the  time  of  the  sale  to  the  plaintiff 
were  suffering  from  a  certain  infectious  disease,  and  thirty  of 
them  died  therefrom.    That  the  pigs  were  placed  with  other 

0)  Reversing  21  Eng.  R.,  140.  (•)  2  Q.  B.  D.,  831 ;  21  Eng.  R.,  HO. 


Vol  ni.]  QUEEN'S  BENCH  DIVISION.  143 

Ward  V.  Hobba.  1877 

healthy  pigs  and  infected  the  same,  and  that  the  pigs  were 
turned  out  into  certain  stubble  fields,  and  infected  the  fields. 

The  statement  of  defence  traversed  all  the  allegations  of 
the  statement  of  claim. 

At  the  trial  before  Brett,  J.,  at  the  Berkshire  Summer 
Assizes,  1876,  the  following  facts  were  proved.  The  defend- 
ant being  possessed  of  a  herd  of  pigs,  many  of  which  were 
dying  of  typhoid  fever — a  disease  very  infectious  and  fatal 
to  animal  life — sent  the  remainder  of  the  herd  to  the  New- 
bury cattle  market  to  be  sold  bv  auction.  Of  these  pigs  the 
plaintiff  bought  thirty-two.  "fhey  had  been  examined  by 
the  government  inspector  before  they  were  admitted  into  the 
inarKet,  and  at  the  time  of  sale  showed  no  outward  symp- 
toms of  disease.  The  sale  took  place,  amongst  others,  on 
the  following  condition  :  "That  no  warranty  will  be  given 
by  the  auctioneer  with  any  lot,  and  as  all  lots  are  open  for 
inspection  previous  to  the  contract  of  sale,  no  compensation 
shall  be  made  in  respect  of  any  fault  or  error  of  description 
of  any  lot  in  the  catalogue."  After  the  sale  the  pigs  were 
taken  to  the  plaintiff's  farm,  where  thirty  out  of  the  thirty- 
two  pigs  died  of  typhoid  fever,  and  the  diseased  pigs  in- 
fected other  pigs  of  the  plaintiff  on  the  farm,  many  of  which 
also  died. 

On  these  facts  the  learned  judge  left  the  following  ques- 
tions to  the  jury.  1.  Did  the  pigs  die  of  a  contagious 
fever  ?  2.  Had  thev  a  contagious  disease  when  sold  ?  3. 
Did  other  pigs  of  the  plaintiff  catch  the  disease  from  the 
pigs  the  plaintiff  bought  i  4.  Did  the  defendant  know  that 
the  pigs  had  a  disease  dangerous  to  them,  and  were  worth- 
less when  he  sold  them  ?  The  jury  having  answered  these 
questions  in  the  affirmative,  a  verdict  was  thereupon  entered 
for  the  plaintiff  for  £66,  with  leave  to  the  *defendant  [152 
to  move  to  enter  a  nonsuit,  on  the  ground  that  there  was  no 
evidence  that  the  defendant  at  the  time  of  the  sale  of  the 
pigs  (the  subject-matter  of  the  action)  had  warranted  the 
pigs,  or  had  beeh  guilty  of  any  fraud  in  relation  thereto,  or 
was  aware  that  the  pigs  were  infected  as  alleged. 

Nov.  30.  Powell,  Q.C.,  and  H.  D.  Oreene^  for  the  de- 
fendant :  The  question  is  whether  the  defendant  by  expos- 
ing pigs  for  sale  in  a  public  market  impliedly  represents 
that  the  pigs  have  no  infectious  disease  (*).  The  plaintiff 
cannot  rest  bis  case  on  a  warranty,  for  there  is  no  evidence 

(')  The  defendant's  counsel  also  con-  but  as  to  this  point  the  court  intimated 

tended  that  in  fact  there  waa  no  evidence  that  they  were  satisfied  there  was  such 

that  the  defendant  knew  that  the  pigs  evidence, 
were  infected  with  a  contagious  disease, 
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of  any  warranty:  neither  is  this  an  action  for  deceit,  for  the 
statement  of  claim  does  not  contain  any  allegation  of  frand. 
The  action  appears  to  be  brought  for  the  violation  of  the 
provisions  of  32  &  33  Vict.  c.  78,  s.  57.  It  is  said  inasmuch 
as  the  statute  prohibits  the  exposure  of  cattle  suffering  from 
disease  in  a  public  market,  the  defendant  by  exposing  his 
pigs  for  sale  impliedly  represents  that  they  have  no  infec- 
tious disease.  The  action  being  in  the  nature  of  a  false 
representation,  the  plaintiff  must  establish  that  there  was, 
in  point  of  fact,  some  representation  intended  to  be  acted 
on,  and  false  to  the  knowledge  of  the  person  making  it,  and 
that  the  damage  was  the  result  of  the  representation.  It  is 
quite  clear  that  there  was  no  representation  by  words  :  the 
plaintiff's  case  must  be  that  there  was  a  representation  by 
conduct.  But  there  was  no  evidence  of  any  representation. 
And  it  is  doubtful  whether  a  representation  by  conduct 
alone  is  sufficient  to  support  an  indictment  for  obtaining 
money  by  false  pretences.  Rex  v.  Barnard  C)  is  usually 
cited  as  an  authority  establishing  a  contrary  rule ;  but  when 
the  facts  are  looked  at  it  will  be  found  that  the  prisoner  did 
make  a  false  representation  by  words,  for  he  stated  that  he 
belonged  to  Magdalen  College.  A  dealer  by  exposing  pigs 
for  sale  in  a  market  does  not  represent  that  they  are  free 
from  disease.  Possibly  an  inference  may  be  drawn  from 
such  an  act  that  the  owner  did  not  know  that  they  were 
diseased,  because  it  may  be  inferred  from  the  ordinary  con- 
153]  duct  *of  a  man  that  he  is  not  then  committing  a 
crime,  but 'he  does  not  thereby  represent  that  he  is  innocent 
of  a  breach  of  the  law.  But  an  inference  drawn  by  a  man's 
conduct  is  something  very  different  from  a  representation 
conveyed  by  words.  A  man  may  not  act  with  a  view  that  a 
false  conclusion  may  be  drawn  from  his  conduct ;  if  he  acts 
in 'such  a  way  that  a  false  conclusion  may  be  drawn,  but  he 
does  not  intend  that  it  shall  be  drawn,  he  is  not  to  be  held 
liable  if  another  person  draws  that  conclusion,  acts  upon  it 
and  thereby  suffers  injury. 

There  is  no  authority  for  the  proposition  that  an  indictable 
offence  is  conunitted  by  bringing  into  a  market  animals  in  a 
known  state  of  disease,  which  endangers  the  health  of  other 
animals  in  the  market  if  they  are  such  as  are  destined  for 
human  food.  Hex  v.  Vantandillo  (')  is  an  authority  for 
saying  that  exposing  a  person  having  a  contagious  disorder 
publicly  to  the  endangering  the  health  and  lives  of  the  rest 
of  the  Queen's  subjects  is  indictable,  and  Rex  v.  Burnetti^) 
is  to  the  same  effect,  and  so  exposing  a  glandered  horse  in 

{')  7  C.  A  P.,  784.  («)  4  M.  &  S.,  78.  (»)  4  M.  «k  S.,  272. 
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a  public  place  is  indictable,  Reg.  v.  Henson  (*) ;  bat  the  gist 
of  the  offence  in  all  these  cases  is  the  danger  that  the  disease 
may  be  communicated  to  persons.  There  can  be  no  noctc- 
meatum  unless  there  is  danger  to  persons ;  injury  to  prop- 
erty is  not  sufficient.  The  analogy  drawn  in  the  judgment 
of  the  Queen's  Bench  Division  between  acts  causing  danger 
to  the  health  of  the  Queen's  subjects,  and  exposing  animals 
known  to  be  diseased  is  fallacious,  and  therefore  the  ground 
of  the  judgment  cannot  be  supported. 

Matthews^  Q.C.,  and  Bros^  for  the  plaintiff:  The  defend- 
ant was  aware  that  his  pigs  were  infected  with  a  contagious 
disease,  and  yet  he  sold  them  to  the  plaintiff,  and  thereby 
allowed  them  to  come  into  contact  with  other  pigs,  to  which 
the  disease  was  communicated;  this  alone  renders  the  pres- 
ent action  maintainable,  for  the  liability  of  the  owner  of  an 
animal  infected  with  a  contagious  disease  is  the  same  as  that 
of  the  owner  of  a  mishievous  animal:  this  is  plain  from  the 
remarks  of  Bramwell,  B.,  in  Cooke  v.  Waring {^)\  in  either 
case  the  owner,  knowing  of  the  defect,  *must  prevent  [154 
the  animal  from  doing  injury  to  other  persons.  Moreover, 
it  has  been  decided  that  the  seller  of  a  diseased  animal  is 
liable  to  compensate  the  buyer  if  it  communicates  the  dis- 
ease to  other  animals  belonging  to  him :  Smith  v.  Oreen  ('). 

[Brett,  L.J.:  In  that  case  the  plaintiff  sued  for  breach 
of  warranty,  and  the  question  raised  was  whether  the  dam- 
ages were  not  too  remote.] 

The  main  question  is,  did  the  defendant  by  his  conduct 
represent  that  he  did  not  know  that  the  pigs  had  a  con- 
tagious disease.  From  the  defendant  sending  the  pigs  to 
market,  it  is  reasonable  to  draw  the  inference  that  the  pigs 
are  his,  that  he  has  a  right  to  sell  them  ;  and  further  it  may 
be  inferred  that  he  would  not  send  diseased  pigs  to  market 
for  sale,  for  the  statute  32  &  33  Vict.  c.  70,  forbids  his  doing 
so,  therefore  the  defendant  by  his  conduct  represents  that 
the  pigs  so  far  as  he  knew  were  not  diseased.  A  represen- 
tation may  be  made  by  conduct  as  well  as  by  words.  In 
Eichholz  V.  Bannister  (*)  it  was  held  that  the  vendor  of  a 
chattel  by  his  conduct  gives  the  purchaser  to  understand 
that  he  is  the  owner,  or  in  other  words  he  affirms  that  he  is 
the  owner  of  the  chattel.  It  is  the  legitimate  conclusion  to 
draw  from  the  act  of  dominion  the  owner  exercises.  The  acts 
and  conduct  of  the  prisoner  without  any  representation 
have  been  held  to  be  sufficient  to  support  an  indictment  for 

(»)  1  Dear.  C.  C.  24.  (>)  1  C.  P.  D.,  92 ;  16  Eng.  R.,  441. 

(»)  2  H.  A  C.  832,  at  p.  885;  82  L.  J.        (<)  17  C.  B.  (N.S.),  708;  84  L.  J.  (C.P.), 
(Ex.),  262,  at  p.  268.  106. 

28  Eng.  Rep.  19 
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false  pretences:  Rex  v.  Barnard {*))  Rex  v.  Coulsoni^). 
By  analogy  to  the  criminal  law,  it  is  legitimate  to  draw  in- 
ference of  a  representation  from  conduct  only.  In  Bodger 
V.  Nicholls{*),  Blackburn,  J.,  expressed  an  opinion  that 
the  defendant  by  sending  a  diseased  cow  to  a  public  market 
to  be  sold,  although  he  gave  no  warranty,  furnished  evi- 
dence of  a  representation  that  so  far  as  he  knew  the  cow  was 
not  diseased.  The  presumption  to  be  drawn  from  a  man's 
conduct  is  that  he  is  acting  innocently;  and  where  a  dealer 
offers  animals  for  sale  at  a  public  market,  and  the  statute 
prohibits  him  from  sending  diseased  animals  there,  those 
attending  the  markets  are  justified  in  assuming  that  he  is 
guilty  of  no  offence.  But  even  if  the  defendant  makes  no 
representation  by  words,  he  is  nevertheless  liable,  because 
155J  hy  *his  conduct  the  plaintiff  was  reasonably  induced 
to  believe  that  the  defendant  represented  that  the  pigs  were 
free  from  -disease,  and  whether  the  defendant's  conduct 
amounts  to  fraud  or  not  he  remains  liable  to  compensate 
the  plaintiff.  The  Queen's  Bench  Division  were  right  in 
holding  the  plaintiff  liable  in  the  action. 

[Brett,  L.J.:  In  Bagleole  v.  Walters  (^)  Wie  defendant 
offered  a  ship  for  sale  which  he  knew  had  a  latent  defect, 
but  he  did  nothing  to  conceal  the  defect.  Lord  EUenbo- 
rough  held  that  the  purchaser  could  not  repudiate  the 
saleC).] 

That  case  may  be  distinguished  from  the  present,  on  the 
ground  that  here  the  vendor  is  prohibited  by  statute  from 
sending  diseased  pigs  to  a  public  market,  in  that  case  the 
vendor  was  under  no  statutory  obligation.  In  the  present 
case  the  whole  conduct  of  the  defendant  is  evidence  of  rep- 
resentation which  ought  to  have  been  left  to  the  jury. 

Oreene^  in  reply :  There  was  no  duty  on  the  defendant 
to  disclose  the  real  condition  of  the  pigs.  To  send  diseased 
cattle  to  market  is  not  indictable  or  actionable  unless  it  is 
an  offence  created  by  some  statute :  Hill  v.  Balls  (*). 

Car.  adv.  vult 

Dec.  7.     The  following  judgments  were  delivered : 

Bramwei^L,  L.  J.;     In  this  case  I  cannot  say  that  my  mind 

is  free  from  doubt.     The  facts  are  stated  with  admirable 

clearness  by  my  Brother  Lush  in  his  judgment  in  the  court 

below.     The  plaintiff  bought  a  certain  number  of  pigs  at  a 

(')  7  C.  A  P.,  784.  ment  of  defects  by  the  vendor,   see  the 

(«)  1  Den.  C.  C,  592.  judgment  of  Cockbum,  C.J.,  in  Stnith  v. 

(»)  28  L.  T.,  441.  Hughe*,  L.  R.,  6  Q.  B..  597. 

(*)  3  Camp.,  164.  («)  2  H.  4  N.,  299;    27  L.  J.  (Ex.),  45. 

(*)  As  to  the  law  in  relation  to  conceal- 
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public  market  at  auction  under  certain  conditions  of  sale, 
which  stated  that  "no  warranty  will  be  given  by  the  auc- 
tioneer witli  any  lot,  and  as  all  lots  are  open  for  inspection 
previous  to  the  commencement  of  the  sale,  no  compensation 
shall  be  made  in  respect  of  any  fault  or  error  of  description 
of  any  lot  in  the  catalogue."  The  plaintiff,  however,  as- 
serts that  he  was  induced  to  enter  into  that  contract  by 
fraudulent  representation  on  the  part  of  the  defendant,  which 
led  him  to  understand  that  the  pigs  were  not  infected  by  a 
contagious  Misease  to  the  defendant's  knowledge,  [156 
but  this  they  were,  and  the  consequence  was  that  the  pigs 
were  of  much  less  value  than  they  would  otherwise  have 
been,  and  also  that  they  infected  other  pigs  belonging  to 
the  plaintiff. 

Now,  I  think  I  may  assume  that  the  defendant  knew  that 
the  pigs  were  infected  with  a  contagious  disease  ;  then  if  so, 
the  only  remaining  question  would  be  whether  the  defend- 
ant, knowing  that  to  be  the  case,  fraudulently  represented 
the  contrary,  with  a  view  to  defraud  the  plaintiff,  and 
whether  the  plaintiff  was  defrauded  and  deceived  thereby. 

The  only  evidence  by  which  it  was  sought  to  make  out 
that  the  defendant  fraudulently  represented  that  the  pigs 
were  to  his  knowledge  free  from  disease,  was  that  he  ex- 
posed them  for  sale  in  a  public  market.  It  is  unlawful  to 
expose  pigs  infected  with  a  contagious  disease  in  a  public 
market,  and  the  defendant  must  be  taken  to  have  Known 
that :  and  from  this  it  was  argued  that,  by  the  very  fact  of 
exposing  pigs  in  a  public  market,  the  defendant  must  be 
taken  to  affirm  that  to  his  knowledge  they  were  not  infected 
with  any  contagious  disease.  But  when  to  that  argument 
it  is  objected  that  the  defendant  affirmed  nothing,  the  line 
of  argument  is  altered,  though  not  substantially,  and  it  is 
said  that  the  defendant's  conduct  was  such  as  would  reason- 
ably cause  any  person  to  believe  that  he  represented  that  he 
did  not  know  that  the  pigs  were  infected  with  a  contagious 
disease.  Then,  when  it  is  objected  to  that  mode  of  putting 
the  case,  that  the  action  could  only  be  maintained  on  the 
ground  of  fraud,  it  is  answered,  it  matters  very  little  what 
the  defendant's  intention  was,  if  he  knew  that*  his  conduct 
would  deceive  other  people,  and  that  they  would  think  that 
he  was  by  his  conduct  asserting  in  effect  that  these  pigs 
were  not  infected  with  a  contagious  disease ;  that  is  fraud 
on  his  part,  because  the  defendant  must  expect  that  people 
will  draw  a  natural  and  proper  conclusion  from  his  acts; 
and  therefore,  as  it  was  put  in  the  argument,  there  was 
evidence  to  be  left  to  the  jury  from  which  they  might  find 
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that  the  defendant  had  made  a  fraudulent  representation. 
The  argument  appears  to  me  to  be  this:  there  is  evidence 
that  the  defendant  knew  that  the  pigs  were  infected  with 
disease ;  there  is  evidence  that  he  knew  that  in  that  case  he 
157]  ought  not  to  bring  them  into  a  public  market ;  *then 
it  is  said  that  there  is  evidence  that  the  defendant  must 
have  known  that  persons  might  infer  that  he  was  not  know- 
ingly committing  an  illegality,  and  consequently  there  is 
evidence  to  show  that  his  conduct  was  likely  to  deceive  per- 
sons into  the  belief  that  to  his  knowledge  these  pigs  were 
not  infected  with  disease.  Mr.  Matthews  limits  his  argu- 
ment to  the  case  of  cattle  being  sent  to  a  public  market,  but 
if  the  argument  is  well  founded,  the  law  must  be  that  in  all 
cases  a  man  represents  by  his  acts  relating  to  a  transaction 
between  himself  and  another  person  that  he  is  doing  noth- 
ing unlawful.  That  proposition  Mr.  Matthews  calls  upon 
us  to  affirm.  Now,  i  think  an  abstract  proposition,  that 
when  a  man  does  anything  he  represents  that  he  is  not  to 
his  knowledge  doing  any  thing  illegal,  cannot  be  maintained. 
I  think  an  observation  made  by  Mr.  Greene  is  well  founded  ; 
he  said  that  a  man  may  not  conduct  himself  in  such  a  way 
that  he  must  know  that  a  false  conclusion  is  very  likely  to 
be  drawn  from  it;  but  if  he  is  not  conducting  himself  with 
a  view  to  that  conclusion,  it  is  the  fault  of  the  person  who 
draws  the  conclusion  and  acts  upon  it.  This  observation 
may  be  more  precisely  stated  thus :  before  a  man  can  com- 
plain of  a  fraud  he  must  show  there  is  something  done  in- 
tentionally to  deceive  him  as  an  individual,  or  as  one  of  a 
class,  or  as  one  of  the  public ;  and  it  is  not  enough  that  he 
shows  certain  conduct  not  done  with  that  view  or  intent, 
but  which  may  have  that  consequence.  Now  sending  in- 
fected pigs  to  market  is  not  a  deceit  on  the  public.  The 
person  sending  them  is  committing  a  breach  of  the  law  and 
IS  risking  its  consequences,  but  he  is  not  making  a  repre- 
sentation of  any  sort  or  kind.  How  would  a  man  innocent 
in  the  matter  feel  affected  by  such  a  general  rule  ?  A  man 
sends  pigs  or  cattle  to  market ;  he  thinks  that  they  have  no 
disease,  but  to  his  astonishment  he  is  charged  with  making 
a  representation  fraudulent  and  false  to  his  knowledge.  Of 
course  it  may  be  said,  if  the  representation  is  not  false  and 
fraudulent  the  tribunal  ought  to  decide  in  his  favor  ;  but  I 
think  the  man  has  a  right  to  complain  that  he  should  have 
been  charged.  I  think,  therefore,  with  all  respect  to  the 
opinions  that  have  been  entertained  elsewhere,  that  there  is 
no  evidence  of  such  a  representation  as  is  necessary  to  main- 
tain this  action, 
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Suppose  that  an  extravagant  person,  for  the  sake  of  dis- 
play, *wear8  handsome  rings  and  drives  a  brilliant  [158 
equipage  ;  he  purchases  of  a  tailor  a  coat — the  tailor  draws 
the  conclusion  that  he  is  a  man  of  wealth,  for  he  might 
reasonably  argue  no  man  in  his  senses  would  dress  so  ex- 
travagantly or  drive  such  an  equipage  unless  he  were  a  rich 
man.  The  tailor  readily  supplies  his  customer  on  the 
strength  of  the  appearance  that  he  represents.  Afterwards, 
the  man  does  not  pay,  then  the  tailor  alleges  that  the  man 
by  his  conduct  has  made  representations  that  are  wholly 
false  and  fraudulent.  This  case  somewhat  resembles  that. 
I  do  not  think  an^  person  has  a  right  to  draw  a  conclusion 
from  conduct  which  is  not  directed  to  him  either  as  an  in- 
dividual, or  as  one  of  a  class,  or  as  one  of  the  public,  for 
the  purpose  of  acting  on  it.  I  repeat,  that  I  have  through- 
out entertained  great  doubt  on  this  case,  and  am  not  now 
free  from  doubt.  I  would  wish  to  remark  that  the  public 
in  a  case  like  the  present,  would  be  protected,  because  any 
person  committing  an  act  of  this  description  would  subject 
himself  to  a  fine.  And  I  cannot  but  think  that  any  person 
who  sends  pigs  to  a  market,  or  drives  them  on  a  highway, 
in  such  a  state  as  to  injure  those  of  another  by  coming  in 
contact  with  them,  would  be  liable  to  an  action,  for  there 
would  be  a  violation  of  a  duty  on  his  part  which  would  be 
an  unlawful  act  causing  the  damage.  But  this  would  not,  I 
think,  help  the  plaintiflf,  for  I  do  not  think  he  can  recover  for 
the  mischief  done  to  his  pigs  by  the  defendant's  diseased  pigs, 
because  they  are  not  the  immediate  cause  of  the  mischief. 
The  immediate  cause  of  the  mischief  is  the  plaintiff  buying 
them  and  taking  them  home ;  if  the  plaintiff  cannot  complain 
of  the  sale  neitner  can  he  complain  of  its  consequence. 

There  is  another  point  in  this  case.  It  was  argued  that 
the  defendant  was  a  fraudulent  person,  that  he  had  dishon- 
estly affirmed  a  thing  wliich  was  false  to  his  knowledge ; 
that  is  to  say,  that  be  dishonestly  affirmed  that  the  pigs 
were  not  infected  with  a  contagious  disease  to  his  knowl- 
edge. Now,  when  we  examine  the  statement  of  claim  that 
is  not  averred.  Tlie  statement  of  claim  states,  *'If  the  de- 
fendant did  not  warrant  the  pigs,  the  plaintiff  says  the  de- 
fendant either  knowingly  or  having  good  reason  to  believe 
that  the  pigs  were  suffering  from  an  infectious  disease,  ex- 
posed the  same  for  sale."  There  is  no  charge  of  fraud  ;  no 
charge  that  either  the  defendant  knew  he  was  representing 
*an  untruth,  if  he  was  representing  it;  no  charge  [159 
tliat  it  was  done  with  intent  to  deceive  anybody,  nor  does 
it  contain  any  charge  that  he  did  deceive  the  plaintiff.     I  do 
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not  find  that  any  question  was  left  to  the  jury  or  found  by 
them  as  to  there  being  any  fraud  in  the  defendant,  or  in 
what  he  did,  unless  the  sale  of  the  pigs  with  knowledge  of 
the  disease  is  itself  a  fraud.  My  Brother  Lush  says  in  his 
judgment:  "there  is  nothing  here  which  suggests  to  the 
buyer  that  the  pigs  were  the  remnant  of  a  diseased  herd, 
many  of  which  had  died ;  nothing  inconsistent  with  tlie 
representation  implied  by  the  act  of  bringing  them  to  market. 
If  this  implied  representation  were  put  into  words,  together 
with  the  condition,  it  would  be  no  more  in  effect  than  this. 
'I  believe  them  to  be  free  from  infection,  but  I  will  not 
warrant  that  they  are,  and  the  buyer  must  take  all  risks.'  " 
I  do  not  find,  therefore,  that  my  Brother  Lush  put  his  de- 
cision upon  the  ground  tliat  the  fraud  had  been  intended, 
and  had  conduced  to  the  purchase. 

In  the  result,  therefore,  on  both  these  grounds,  I  am  of 
opinion  that  the  defendant  is  entitled  to  judgment. 

Brett,  L.J.:  I  have  come  to  the  same  conclusion,  but 
with  reluctance.  If  I  thought  that  at  law  such  conduct  as 
that  of  the  defendant  could  make  him  liable  to  an  action  I 
should  willingly  so  hold.  But  I  have  come  to  the  conclu- 
sion that  there  was  no  evidence  of  a  fraudulent  representa- 
tion, because  there  was  no  evidence  that  the  defendant  ever 
made  any  representation. 

The  case  was  originally  tried  before  me,  and  as  Lord  Jus- 
tice Bramwell  has  observed,  in  the  statement  of  claim  there 
is  no  allegation  of  fraud;  moreover,  there  is  no  allegation 
of  any  representation,  and  therefore  there  is  no  allegation 
of  any  false  representation.  At  the  trial  I  felt  myself  em- 
barrassed by  this  form  of  the  statement  of  claim.  I  did  not 
think  it  right  to  amend  it  by  inserting  a  charge  of  fraud 
which  the  plaintiff  himself  nad  not  made.  1  had  great 
doubt  at  the  time  whether  there  was  any  cause  of  action  ; 
but  I  left  such  questions  as  I  thought  I  was  entitled  to  leave, 
under  the  circumstances,  to  the  jury,  in  order  that  the  court 
might  afterwards  consider  whether  there  was  any  cause  of 
action.  But  having  left  those  questions,  I  gave  leave  to 
move  to  the  defendant  if  there  was  no  evidence  to  go  'to 
160]  *the  jury.  The  defendant  took  advantage  of  that 
leave,  and  I  found  my  judgment  upon  that  assumption, 
that  the  defendant,  in  so  acting  upon  that  leave,  gave  the 
go-by  altogether  to  the  form  of  the  pleadings.  The  ques- 
tion raised  in  the  court  below,  and  the  question  before  us 
is,  whether,  without  regard  to  the  pleadings,  there  is  evi- 
dence of  any  cause  of  action  ? 

The  injury  of  which  the  plaintiff   really  complains  is 
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this:  that  he  did  buy  from  the  defendant  pigs  which  were 
by  reason  of  disease  in  themselves  entirely  valueless  :  and, 
moreover,  by  reason  of  disease  in  themselves,  weie  danger- 
ous to  other  pigs  with  which  they  must  almost  necessarily 
be  placed  in  contact.  That  is  the  ground  of  the  complaint. 
The  plaintiff  has  to  make  out  that  the  law  gives  him  a 
remedy  for  that  injury. 

Now  the  relation  between  the  plaintiff  and  the  defendant 
was  that  of  vendor  and  purchaser,  and  there  was  no  other 
relation.  The  pigs  were  sent  by  the  defendant  to  a  market, 
and  they  were  put  up  for  sale,  not  only  without  a  warranty, 
but  with  an  express  notice  that  they  were  to  be  sold  with 
all  faults.  The  pigs  were  infected  with  a  disease  which  did, 
in  fact,  render  them  valueless,  and  which  did  make  them 
dangerous  to  other  pigs  with  which  they  must,  almost 
necessarily,  come  in  contact.  I  think  there  was  evidence 
which  would  have  justified  the  jury  in  finding  that  the  de- 
fendant knew  of  that  disease  in  the  pigs,  that  he  knew  the 
pigs  by  reason  of  that  disease  were  themselves  valueless, 
and  that  he  knew  that  those  pigs  would  be  almost  necessa- 
rily put  in  contiguity  with  other  pigs,  and  that  they  would 
then  infect  other  pigs.  But  the  defendant  made  no  express 
representation  with  regard  to  the  pigs  other  than  this:  that 
he  would  not  warrant  them,  and  that  they  must  be  sold  with 
all  faults.  Under  those  circumstances  it  is  obvious  to  every 
one  there  was  no  warranty,  and  that  the  plaintiff  cannot 
maintain  an  action  for  breach  of  contract. 

Under  what  form  of  legal  remedy  can  he  maintain  his  ac- 
tion if  there  was  no  breach  of  contract?  I  apprehend, 
where  the  transaction  is  as  between  a  vendor  and  purchaser 
simply,  not  between  manufacturer  and  purchaser,  the  only 
formula  under  which  the  plaintiff  can  maintain  his  action 
for  such  an  injury  is,  that  the  defendant  made  representa- 
tions to  him  which  were  misrepresentations  and  fraudulent, 
by  reason  of  the  defendant  knowing  at  the  *time  he  [161 
made  them  that  they  were  untrue,  and  making  them  in  or- 
der to  deceive  the  plaintiff.  The  plaintiff  must  bring  his 
case,  if  he  can,  within  that  formula.  That  the  defendant 
made  any  express  representation  as  to  the  condition  or 
quality  of  these  pigs  must  be  dismissed.  It  is  manifest 
that  he  did  not. 

Then  the  question  is  reduced  to  this:  Did  the  defendant 
by  his  conduct  make  any  representation  with  regard  to  the 
quality  or  condition  of  these  pigs?  If  these  pigs  had  not 
been  sent  to  a  market,  and  if  there  had  been  no  crime  in 
what  the  defendant  did,  and  if  the  only  defect  relied  on  by 
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the  plaintiff  had  been  a  defect  in  the  quality  of  the  pigs 
themselves  so  as  to  lessen  their  value,  I  apprehend  that  the 
cases  show  there  was  no  implication  of  any  representation 
by  the  defendant  as  to  thequality  and  condition  of  the  pigs. 
The  defendant  did  nothing  to  conceal  the  defect  in  the  pigs. 
There  would  have  been  nothing  but  the  fact  of  his  offering 
to  sell  them.  Now,  that  an  offer  to  sell  does  imply  some 
representation,  I  think  is  true.  I  think  that  a  person  who 
offers  things  for  sale  does,  by  the  mere  offer,  make  a  repre- 
sentation that  he  does  not  know  that  he  has  no  title  to  sell 
them ;  and,  by  the  mere  offer  of  sale,  and  by  the  sale,  if 
afterwards  it  were  proved  not  only  that  he  had  no  title,  but 
that  he  knew  he  had  no  title,  there  would  be  a  representa- 
tion, and  a  false  and  fraudulent  representation,  on  which  a 
plaintiff  might  recover.  I  will  not  say  by  the  mere  offer  of 
chattels,  or  goods,  or  merchandise,  for  sale,  there  may  not 
be  some  other  representation.  I  do  not  desire  to  shut  my- 
self out,  in  future,  from  considering  whether  there  may  not 
be  a  representation  that  he  has  not,  knowingly,  himself, 
done  something  to  the  article  which  he  offered  for  sale  wliicli 
makes  it  entirely  valueless — I  do  not  say  whether  that  is  so, 
or  not — but  that  the  seller  makes  no  representation  as  to  the 
quality  of  the  thing  he  sells  by  a  mere  offer  of  sale,  and 
that  he  makes  no  representation  that  he  himself  does  not 
know  of  a  defect  in  quality  is,  I  think,  proved  by  the  cases. 
The  case  which  is  usually  cited  for  that  purpose  is  Bagle- 
holes.  Waller  s{^\  where  a  vessel  was  sold  with  all  faults, 
but  the  seller  knew  of  a  latent  defect  which,  I  believe, 
amounted  to  making  the  ship  unseaworthy.  The  seller 
knew  of  that,  but  made  no  representation  in  fact,  and  did 
162]  nothing  to  conceal  or  to  ^endeavor  to  conceal  the  de 
lect.  It  was  held  that  his  knowledge  of  the  latent  d<^fp<'t. 
under  such  circumstances,  gave  no  right  to  the  plaintiff,  tin* 
purchaser,  to  complain  of  the  purchase.  That  must  be  on 
the  ground  that  by  offering  the  ship  for  sale  he  did  nnt 
represent  that  he  did  know  of  a  latent  defect.  But  he  did 
know  of  it,  and  yet  it  was  held  that  that  would  give  no 
valid  cause  of  action.  In  the  case  of  Schnider  v.  Heath  (,') 
there  was  a  similar  right  of  sale,  and  a  similar  defect,  and 
the  same  knowledge  by  the  vendor  of  the  defect,  yet  inas- 
much as  the  seller  had  done  something  more  than  the  vendor 
in  the  previous  case  had  done,  namely,  he  had  done  some- 
thing to  conceal  the  defect,  it  was  held  that  that  doing  some- 
thing to  conceal  the  defect  did  amount  to  conduct  that 
was  in  effect  a  misrepresentation,  that  is,  it  was  putting  a 

(')  3  Camp.,  154.  (*)  8  Camp.,  606. 


Vol  mj  QUEEN'S  BENCH  DIVISION.  153 


Ward  V.  Hobbs.  1877 


false  appearance  upon  the  defect  which  he  knew  of,  and  en- 
deavored to  conceal.  There  it  was  held  that  he  did,  by  such 
conduct,  represent  that  he  did  not  know  of  the  defect, 
whereas  in  point  of  fact  he  did,  and  took  means  to  conceal 
it.  In  that  case  it  was  held  there  was  a  representation,  and 
a  misrepresentation.  It  seems  to  me  that  those  cases  show 
that  the  mere  fact  of  offering  a  defective  chattel  for  sale, 
where  nothing  is  said  about  quality  and  condition,  and 
nothing  is  done  to  conceal  the  defect,  gives  no  cause  of  ac- 
tion, though  the  seller  knows  of  the  defect,  and  he  knows 
•  that  if  the  purchaser  even  suspected  him  of  the  knowledge 
he  would  not  buy:  such  conduct  seems  to  me  to  be  immoral 
and  dishonest,  and  dishonest  to  a  high  degree,  yet  there  is 
no  remedy  because  there  is  no  representation. 

If  that  is  the  law  with  regard  to  goods  offered  for  sale 
not  in  a  market,  would  there  be  any  difference  if  the  goods 
were  offered  for  sale  in  a  market?  I  cannot  see  any  valid 
distinction  between  an  offer  to  sell  in  or  out  of  a  market. 

Is  there  a  representation  because  the  sale,  under  the  cir- 
cumstances, covers  a  crime !  I  cannot  see  that  there  would 
be  any  implied  representation  because  the  seller  would  be 
guilty  of  a  crime,  when  there  is  no  implied  representation 
where  the  seller  is  guilty  of  an  immoral  or  dishonest  act. 
The  distinction  seems  to  me  to  be  too  refined. 

It  is  said  that  every  one  has  a  right  to  suppose  that  a  man 
would  not  run  the  risk  of  committing  a  crime,  and  the  man 
roust  *know  that  it  would  be  assumed  that  he  would  [163 
not  run  that  risk.  I  cannot  agree  to  that ;  it  eludes  me.  I 
think  it  is  an  illusory  distinction  to  say  that  the  seller  must 
be  taken  to  know  that  the  purchaser  assumes  him  not  to  be 
committing  a  crime,  but  that  he  is  not  to  be  taken  to  know 
tliat  the  purchaser  assumes  him  not  to  be  wilfully  doing 
only  a  disiionest  thing.  Moreover,  if  the  defect  is  only  as 
to  the  quality  of  the  thing  itself  and  as  to  its  value,  it  being 
assumed  that  there  is  no  guarantee,  it  is  strong  to  say  that  a 
representation  is  to  be  implied,  although,  as  Lord  Justice 
Bramwell  has  pointed  out,  the  counsel  for  the  plaintiff  con- 
tended that  there  was  only  evidence  of  a  representation,  and 
did  not  contend  that  a  representation  could  not  legally  be 
implied.  I  confess  I  cannot  see  liow  there  can  be  evidence 
of  a  representation  unless  there  is  also  a  presumption  of 
law.  A  presumption  can  only  be  made  when  almost  every 
reasonable  person,  upon  hearing  the  undisputed  facts, 
would  draw  the  same  conclusion.  If,  therefore,  the  facts 
are  evidence  of  a  presumption,  it  would  follow  that  the 
presumption  must  be  made,  and  that  a  judge  would  have  to 
28  Eng.  Kep.  20 
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direct  the  jury  that  if  they  believe  the  evidence  they  must 
find  presumption.  Now,  if  merely  on  the  ground  that  the 
offering  for  sale  upon  the  facts  that  are  assumed  to  be  true, 
and  the  knowledge  of  the  defendant  making  himself  crimi- 
nally liable,  would  not  prevent  a  presumption  to  be  made 
that  he  intended  it  to  be  supposed  that  he  was  not  guilty  of 
dishonesty,  does  it  make  any  difference  that  the  defect  ia 
not  only  in  the  quality  of  the  pigs  affecting  their  own  value, 
but  that  the  defect  will  cause  more  pigs  to  do  injury  to 
other  pigs?  I  cannot  see  that  the  presumption  can  be  car- 
ried any  further. 

Now,  as  to  the  presumption  that  a  man  will  not  run  the 
risk  of  being  convicted  oi  a  crime  :  it  is  not  true ;  it  cannot 
be  true.  In  this  case  it  would  not  be  true,  because  the  de- 
fendant did  actually  run  the  risk,  and  he  sent  these  pigs 
to  market  knowing  that  they  were  infected  with  disease. 
That  was  a  crime,  and  if  his  act  was  known,  I  apprehend 
he  was  fined  ;  but  at  all  events  he  was  liable  to  be  punished. 
Therefore  in  this  case  the  defendant  did  run  the  risk  which 
it  is  said  everybody  had  a  right  to  assume  he  did  not  intend 
to  run.  I  cannot  see  any  importance  in  the  fact  that  the 
sale  was  in  the  market,  except  that  the  fact  of  the  pigs  be- 
164]  ing  sent  *to  market  with  a  knowledge  of  their  con- 
dition constituted  a  crime ;  whereas  if  they  had  been  sold 
under  the  same  circumstances  elsewhere,  the  vendor  would 
not  have  been  guilty  of  a  crime,  although  he  would  have 
been  guilty  of  a  grossly  dishonest  act.  Therefore,  if  we 
are  to  make  this  presumption,  it  comes  to  this:  that  if  the 
defendant  had  sold  the  pigs  at  a  farm,  under  the  same  cir- 
cumstances, there  would  have  been  no  remedy;  but  because 
he  sent  them  to  a  market,  and  thereby  laid  himself  open  to 
a  fine,  there  is  to  be  the  presumption  that  a  representation 
was  made,  and  the  plaintiff  is  to  have  a  remedy.  I  there- 
fore think,  with  great  respect,  after  an  anxious  considera- 
tion, a  presumption  ought  not  to  be  made  that  the  vendor 
represents  that  he  will  not  run  the  risk  of  committing  a 
crime,  neither  do  I  think  that  a  presumption  can  be  made 
where  the  defect  is  not  only  in  the  quality  of  the  thing  itself 
as  to  its  value,  but  also  is  a  defect  which  will  have  an  effect 
upon  other  things.  I  cannot  see  how  that  additional  injury 
affects  the  question.  Is  there  any  more  a  representation 
than  if  that  additional  injury  did  not  exist  ?  I  can  see  that 
there  is  a  difference  between  the  case  of  a  thing  being  infec- 
tious and  where  the  defect  affects  only  its  own  value ;  but  I 
think  there  is  no  legal  distinction  with  regard  to  the  point 
we  have  to  consider.     The  decision  of  the  Queen's  Bench 
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Division  I  take  to  be  as  follows :  that  by  ofifering  for  sale 
in  the  market  pigs  infected  with  disease,  which  is  an  offence 
owing  to  the  disease,  and  not  only  affecting  the  value  of  the 
pigs  themselves,  but  also  being  capable  of  extending  the 
disease  to  other  pigs  brought  in  contact  with  them,  there 
arises  a  presumption  that  a  misrepresentation  was  made.  I 
think  this  decision  cannot  be  upheld.  I  think  we  should 
be  introducing  a  new  doctrine  as  to  a  presumption.  I  think 
that  the  judgment  of  the  Queen's  Bench  Division  must  be 
overruled,  on  the  ground  that  there  was  no  evidence  of  rep- 
resentation, either  express  or  to  be  implied,  and  therefore  that 
there  was  no  evidence  to  go  to  the  jury  of  any  cause  of  action. 

Cotton,  L.J.:  I  have  arrived  at  the  same  conclusion. 
The  only  question  is,  whether  or  no  this  claim  can  be  main- 
tained as  an  action  of  deceit.  The  foundation  of  that  action 
must  be  false  representation.  If  the  representation  sug- 
gested was  made  here,  *the.re  was  sufficient  evidence  [165 
to  show  that  the  defendant  knew  the  representation  to  be  a 
false  one.  There  was  no  representation  by  words.  Of  course 
there  may  be  a  representation  otherwise  than  by  words. 
There  may  be  conduct  which  may  be  legally  treated  as  hav- 
ing been  pursued  for  the  purpose  of  representing  a  certain 
state  of  things  to  exist.  If  conduct  is  pursued  for  that  pur- 
pose, it  is  a  representation,  just  as  much  as  if  the  represen- 
tation were  made  in  words. 

What  is  relied  upon  here  as  a  representation  is  this  :  that 
the  defendant,  knowing  the  pigs  had  an  infectious  disease, 
sent  them  to  market.  Is  that  evidence  on  which  a  jury 
could  find,  properly,  that  the  defendant  represented  that  the 

Sigs  had  not,   to  his  knowledge,  any  infectious  disease  ? 
[ow,  it  is  remarkable,  and  it  is  of  importance  when  you 
come  to  consider  whether,  as  a  matter  of  fact,  there  was 
such  a  representation,  that  the  pleadings  in  no  way  state 
that  the  plaintiff  had  any  representation  made  to  him  that 
the  pigs  were  not,  to  the  knowledge  of  the  defendant,  suffer- 
ing from  any  contagious  or  infectious  disease  ;  or,  that  from 
the  pigs  being  in  the  market,  the  plaintiff  presumed  or  infer- 
red, that  the  defendant  did  not  know  that  the  pigs  had  any  in- 
fectious or  contagious  disease.     In  the  absence  of  any  such 
statement  in  these  pleadings,  or  any  strong  evidence  to  show 
that,  as  a  matter  of  fact,  there  was  any  representation  by 
the  conduct  of  the  defendant,  ought  we  to  presume  that 
such  a  representation  was  made  by  the  mere  act  of  sending 
these  pigs  to  market  1    I  think  it  would  be  wrong  to  pre- 
sume that  such  a  representation  was  made,  unless  we  can 
come  to  the  conclusion  that  by  sending  them  to  market  the 
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defendant  intended  so  to  represent.  Ought  we  to  infer  that 
the  intention  of  the  defendant  in  sending  these  pigs  to  mar- 
ket was  to  represent  or  to  induce  persons  to  believe  (which 
would  be  equivalent  Xo  a  representation),  that  he  did  not 
know  they  were  infected  witn  a  contagions  disease.  Now, 
I  should  say  that  that  was  not  the  reasonable  conclusion  to 
draw  from  his  sending  them  to  market.  That  was  the  ordi- 
nary way  of  getting  rid  of  pigs,  and,  although  the  defend- 
ant was  doing  a  wrong  act, — not  only  to  his  neighbor,  but 
an  act  punishable  under  the  act  of  parliament,  in  sending 
these  pigs  to  market, — I  think  we  cannot  come  to  the  con- 
clusion, from  the  mere  circumstance  of  his  sending  the 
166]  *pigs  to  market,  that  he  in  fact  did  so  with  an  intent 
to  represent  that,  to  his  knowledge,  there  was  nothing 
wrong  with  these  pigs,  and  nothing  that  made  it  criminal 
for  him  to  send  them  to  market. 

Ought  we  then,  as  a  matter  of  law,  to  presume  that  the 
defendant  made  such  a  representation  as  suggested  by  the 
argument  for  the  plaintiff  ?  To  do  so  would  be  to  impute 
to  the  defendant  a  fraudulent  representation  when  he  never 
intended  to  make  any  representation.  The  plaintiff's  argu- 
ment was  based  on  this,  that  everybody  has  a  right  to  be 
presumed  to  be  innocent  until  he  is  found  guilty.  That  is 
true.  But  is  anybody  to  be  presumed  to  make  a  statement 
that  in  every  act  he  does  he  is  innocent,  or  to  make  a  repre- 
sentation negativing  the  the  existence  of  every  fact  which 
would  make  his  acts  criminal  or  fraudulent  i  In  my  opinion 
there  is  no  such  rule  ;  and  I  think  it  would  be  too  great  a 
refinement  to  imply,  from  the  presumption  of  honesty,  a 
representation  by  every  one  that  there  is  nothing  to  his 
knowledge  which  makes  his  acts  dishonest. 

Judgment  reversed. 

Solicitors  for  plaintiff :  Abbott  &  Co. 

Solicitors  for  defendant :  jRickards  <£•  Walker. 

See  21  Eng.  Rep.,  143  note  ;   Moak*s  cated  to  the  cattle  of  the  plaintiff  bj 

Underbill  on  Torts,  35S-9.  Texas  cattle,  brought  into  this  state  by 

Courts  of   justice  will  not  assist  a  defendant  in  the  month  of  JuIt,  it  ap- 

party  who  has  participated  in  a  trans-  peared  that  the  plaintiff  had  put  his 

action  forbidden  by  statute,  to  assert  cattle,   among  which   were   the  Texas 

rights  growing  out  of  it,  or  to  relieve  cattle,  into  his  own  pasture,  and  that 

him  from  the  consequence  of  his  own  soon  afterward  the  plaintiff  discovered 

illegal  act.  that  some  of  them  were  Texas  cattle, 

Where  a  plaintifTs  own  unlawful  act  and  that  he  still  kept  the  possession 

concurs  in  causing  the  damage  he  com-  aud  control  of  them,  and  bought  some 

)>Iains  of,  he  cannot  recover  compensa-  of  them,  and  kept  them  with  iiis  other 

tion  for  such  damage.  cattle  :  Held,  that  he  was  only  entitled 

In  a  suit  bniught  to  recover  dam-  to   recover   for  such   damage  as   was 

agtfs  on  account  of  disease  communi-  occasioned  before  he  knew  the  cbas- 
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acter  of  the  cattle,  and  that  he  could  Plaintiff  purchased  from  defendants 
not  recover  for  any  damages  caused  a  Corbett's  reaper  and  binder,  of  their 
afterward:  Harris  v.  Hatfield,  71  Ills.,  manufacture,  to  be  delivered  in  the 
298.  neighborhood  of  his  farm,  an  express 
A  written  contract  for  the  sale  of  warranty  being  refused.  The  def end- 
provisions  *'  with  all  faults,**  a  sample  ants  were  aware  that  the  plaintiff  was 
being  shown  at  the  time  of  sale,  but  a  farmer  and  that  the  harvest  season 
not  referred  to  in  the  written  contract,  was  approaching.  Great  delay  was 
is  not  a  sale  by  sample.  Such  a  con-  made  in  the  delivery  of  the  machine, 
tract  does  not  justify  the  inference  that  and  shortly  after  being  put  to  work  it 
the  provisions  are  fit  for  human  food,  broke  down,  in  consequence  of  which 
In  a  sale  by  sample  merely,  there  is  no  plaintiff  lost  a  material  part  of  his 
implication  that  the  bulk  is  equal  to  crops.  Held,  that  plaintiff  was  entitled 
tlie  sample,  but  only  that  the  sample  to  retain  his  verdict  with  damages  for 
has  been  fairly  taken  from  the  bulk  :  those  injuries  :  Corbett  v.  Taylor,  6 
Service  «.  Walker,  3  Victorian  L.  R.  Victorian  L.  R.  (Law),  455. 
(Law),  348. 


[8  Queen's  Bench  Division,  166.] 
Feb.  4,  1877. 

JSx  parte  Story. 


Ship  and  Shipping — CerHficaie  of  Master ,  Sutpensum  of- — Strandina  of  Skip — Mer^ 
chant  Shipping  Act,  1854  (17  d;  18  VicL  c,  104),  w.  242,  4Z2—Aferchant  Shipping 
Act  (89  db  40   Vict,  c.  80),  w.  29,  S2-'Juriadieiion  of  Wreck  Commitsioner. 

The  Merchant  Shipping  Act,  1876  (89  A  40  Vict  c.  80),  does  not  extend  the  juris- 
diction to  suspend  or  cancel  the  certificate  of  the  master  to  cases  not  within  the  Mer- 
chant Shipping  Act,  1864  (17  A  18  Vict  c.  104),  ss.  242,  4S2.  There  is,  therefore, 
DO  power  to  suspend  the  master's  certificate  where  a  ship  has  merely  been  stranded 
without  material  damage  to  the  ship  or  loss  of  life. 


[3  Queen's  Bench  Division,  170.] 
Nov.  7,  1877. 

♦Clarke  v.  Roche  and  Others.  [170 

Stamp  Duties — Appointment  of  New  TVnatee — Stamp  inmffieient  at  time  of  Execution, 
Imt  sufficient  at  time  ofdaU  of  Deed^SZ  db  34  Vict,  c,  97,  m.  15,  16,  17. 

A  deed,  purporting  to  appoint  a  new  trustee,  appeared  when  tendered  in  evidence 
to  be  sufficiently  stamped  according  to  the  law  in  force  on  the  day  when  it  was 
dated,  but  it  was  proved  to  have  been  executed  some  years  previously,  and  the 
stamp  according  to  the  law  then  in  force  was  insufiScient : 

Hdd,  on  the  constraciion  of  83  <fc  34  Vict  a  97,  ss.  16, 16,  17,  that  the  deed  could 
not  be  admitted  in  evidence. 

Oatiy  V.  Fry  (2  Ex.  D.,  265),  distinguished. 
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[3  Queen's  Bench  Division,  173.] 
Nov.  23,  1877. 

173]      *C0LLINGRIDOE   V.    ThE  RoYAL  EXCHANGE  ASSUR- 
ANCE Corporation. 

Itisuranee  against  Fire — Interest  of  Plaintiff  at  time  of  Loss —  Vefidor  in  Possession — 
Intended  Demolition  of  Premises  under  Uomptdsory  Pov>ers. 

The  plaintiff  insured  his  premises  in  the  defendants'  office  by  a  policy  "which  pro- 
vided that  their  capital  should  be  liable  to  pay  to  the  assured  "  any  loss  or  damage 
by  fire  to  the  buildings"  not  exceeding  £1,600.  The  premises  were  afterwards  re- 
quired by  the  Metropolitan  Board  of  Works  under  their  compulsory  powers,  in 
order  that  they  might  be  pulled  down  for  the  improvement  of  a  street,  and  the 
amount  of  purchase-money  payable  to  the  plaintiff  was  assessed  by  arbitration,  ac- 
cording to  the  Lands  Clauses  Act  After  the  board  had  accepted  the  plaintifTs 
title,  but  before  he  had  executed  a  conveyance,  the  premises  were  destroyed  by  fire : 

Held,  that  the  defendants  were  liable  to  pay  the  plaintiff  £1,500,  the  full  value  of 
the  buildings  at  the  time  of  the  fire,  and  not  merely  the  damage  done  to  the  build- 
ing considered  as  old  materials,  for  the  dealings  between  the  board  and  the  plaintiff 
did  not  affect  the  defendants*  contract. 

Action  to  recover  £1,600  on  a  policy  of  fire  insurance 
effected  by  the  plaintiff  with  the  defendants.  By  consent 
the  facts  were  stated  for  the  opinion  of  the  court  in  the 
following  case : — 

1.  The  plaintiff  being  seized  in  fee  of  the  freehold  premises 
174]  *Nos.  127  and  129,  St.  John  Street,  Clerkenwell, 
Middlesex,  on  the  1st  of  May,  1868,  insured  them  in  the  de- 
fendants' office  against  loss  or  damage  by  fire  in  the  sum  of 
£1,600.  By  the  policy  it  was  declared  that  the  capital, 
stock,  &c.,  of  the  corporation  should  be  liable  to  pay  to  the 
assured  any  loss  or  damage  by  fire  to  the  buildings  which 
should  or  might  happen  before  the  25th  of  March,  1869,  not 
exceeding  £1,600,  and  should  so  continue  and  be  liable  from 
year  to  year,  for  so  long  as  the  assured  should  pay  £2  8^. 
to  the  corporation  within  fifteen  days  from  the  26th  of  March 
in  each  succeeding  year,  and  it  was  provided  that  the  in- 
surers should  have  the  option  to  reinstate  buildings  de- 
stroyed by  fire. 

2.  The  premises  were  at  the  time  of  the  insurance,  and 
thence  until  and  at  the  time  of  their  injury  by  fire  as  here- 
inafter mentioned,  of  the  value  of  £1,500. 

3.  The  plaintiff  paid  the  defendants  the  sum  of  £2  8.5.,  as 
in  the  policy  mentioned  up  to  Lady  Day,  1876,  but  without 
any  notice  being  given  to  the  defendants  of  the  dealings  be- 
tween the  plaintiff  and  the  Metropolitan  Board  of  Works  as 
hereinafter  mentioned. 
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4.  On  the  19th  of  May,  1875,  the  insured  premises  were 
injured  by  fire. 

6.  The  houses  and  the  site  thereof  were  situated  within 
the  limits  of  deviation  marking  out  and  defining  the  prop- 
erty which,  by  the  Metropolitan  Street  Improvements  Act, 

1872,  the  Metropolitan  Board  of  Works  was  authorized  to 
take  and  acquire,  for  the  purposes  of  the  new  streets  and 
improvements  by  that  act  authorized. 

6.  On  the  16th  of  December,  1872,  the  Metropolitan  Board 
of  Works,  in  exercise  of  their  aforesaid  statutory  powers, 
gave  the  plaintiff  a  notice  under  s.  18  of  the  Lands  Clauses 
Consolidation  Act,  1845  (which  is  incorporated  with  the 
act  of  1872),  that  they  required  to  purchase  and  take  the 
insured  premises  for  tne  purpose  of  the  act. 

7.  The  Metropolitan  Board  of  Works  and  the  plaintiff  not 
being  able  to  agree  as  to  the  purchase-money  and  compensa- 
tion to  be  paid  by  them  for  the  purchase  of  his  interest  in 
the  premises,  the  same  were  duly  determined  in  the  manner 
prescribed  by  the  Lands  Clauses  Consolidation  Act,  1845, 
by  arbitration,  and  by  the  *award  of  an  umpire,  [175 
duly  appointed,  the  sum  of  £2,926  was  on  the  19th  of  May, 

1873,  assessed  as  the  amount  of  such  purchase-money  and 
compensation. 

8.  In  due  course  the  plaintiff  furnished  to  the  Metropolitan 
Board  of  Works  an  abstract  of  his  title  to  the  premises,  and 
the  board  accepted  the  plaintiffs  title,  and  the  draft  of  the 
conveyance  was  in  course  of  preparation  at  the  time  of 
the  fire. 

9.  The  policy  was  never  assigned  by  the  plaintiff,  and  no 
notice  of  any  change  of  interest  was  given  to  the  defendants 
or  allowed  by  them  under  the  6th  article  of  the  policy. 

10.  The  defendants  objected  to  pay  the  £1,600  or  to  re- 
build, and  alleged  that  if  they  were  liable  at  all  under  the 
policy,  which  they  disputed,  as  the  premises  had  been  re- 
quired and  taken  and  agreed  to  be  sold  by  a  binding  contract, 
though  not  formally  conveyed,  for  the  purposes  of  the  new 
street  and  other  improvements  by  the  act  of  1872  authorized, 
and  that  as  the  premises  would  be  pulled  down  after  the  con- 
veyance to  the  Metropolitan  Board  of  Works,  the  only  sum 
payable  under  the  policy  would  be  the  amount  of  the  dam- 
age done  to  the  buildings  considered  only  as  old  materials. 

12.  The  houses  were  purchased  in  order  to  carry  out  the 
street  improvement,  and  they  would  have  been  pulled  down 
by  the  Metropolitan  Board  of  Works  for  that  purpose. 

13.  The  defendants  contend  that  tliey  are  not  liable  to  pay 
anything  under  the  policy,  but,  if  they  are  so  liable,  that 
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the  loss  incurred  is  incurred  by  the  Metropolitan  Board  of 
Works  only,  and  not  by  the  plaintiff,  and  is  restricted  to 
the  value  of  the  damage  done  to  the  old  materials  of  the 
houses,  which  has  been  agreed  upon  for  the  purposes  of 
this  case  as  £126,  and  that  this  sum  and  no  more  is  recover- 
able under  the  policy. 

14.  The  plaintiff  contends  that  the  contract  under  the 
policy  is  one  of  indemnity,  and  that  he  is  entitled  to  have 
the  houses  reinstated,  or  to  be  paid  the  full  value  of  the 
houses  at  the  time  of  the  fire,  viz.,  £1,500. 

The  plaintiflE  brings  this  action  with  the  assent  and  con- 
currence of  the  Metropolitan  Board  of  Works.  The  defend- 
ants claim,  in  the  event  of  the  judgment  of  the  court  being 
adverse  to  them,  to  exercise  their  option  to  reinstate,  pur- 
suant to  clause  10  of  the  policy. 
176]     *The  questions  for  the  opinion  of  the  court  are  : — 

1.  Whether  the  defendants  are  liable  under  the  policy  to 
pay  anything  to  the  plaintiff. 

2.  If  the  defendants  are  so  liable,  upon  what  principle 
and  for  what  amount  the  defendants  are  liable. 

Philbrick^  Q.C.  {Biron  with  him),  for  the  plaintiff:  The 
defendants  are  clearly  liable.  The  notice  to  treat  served  on 
the  plaintiff,  the  settlement  of  the  amount  of  the  purchase- 
money,  and  the  acceptance  of  the  plaintiflTs  title  did  not 
deprive  him  of  the  ownership  of  the  property.  He  was  in 
the  position  of  unpaid  vendor,  with  a  lien  for  the  purchase- 
money.  The  purchaser  of  property  insured  does  not,  in  the 
absence  of  express  agreement,  acquire  a  right  to  the  insur- 
ance money,  Paine  v.  Metier  {') ;  Poole  v.  Adams  {*),  the 
principle  01  which  is  recognized  in  Reynard  y.  Arnold  {^). 
The  plaintiff  has  therefore  an  insurable  interest,  and  this  is 
the  only  matter  upon  which  any  real  question  is  raised. 
[He  was  then  stopped.] 

Bay^  Q.C.  {Willis^  Q.C,  with  him),  for  the  defendants : 
The  plaintiff  has  no  sufficient  insurable  interest  in  the 
premises  to  entitle  him  to  recover.  He  suffered  no  pecuniary 
injury  by  the  fire.  There  was  at  the  most  a  damage  to  the 
pledge  or  lien  to  which  he  was  entitled  as  unpaid  vendor ; 
but  this  could  only  be  material  where  there  was  any  doubt 
as  to  the  solvency  of  the  purchaser,  which  in  the  present 
case  could  not  possibly  exist. 

[Lush,  J.:  The  contract  is  not  to  make  good  any  loss  to 
the  plaintiff,  but  any  damage  to  the  buildings.] 

The  main  object  of  the  contract  is  to  indemnify  the  plaintiff. 

P/iilbrick^  Q.C,  was  not  heard  in  reply. 

0)  6  Ves.,  349.  («)  83  L.  J.  (Ch.),  639.  (»)  Law  Rep.,  10  Oh.,  886. 
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Mkllor,  J.:  I  think  that  our  judgment  must  be  against 
the  contention  which  Mr.  Day  has  urged  on  behalf  of  the 
defendants.  It  appears  that  the  plaintiff  at  the  time  of  the 
tire  was  in  the  position  of  unpaid  vendor,  and  had  possession 
of  his  premises.  Under  these  circumstances,  I  think  there 
is  nothing  to  prevent  him  from  bringing  an  action  to  recover 
the  amount  which  he  has  insured.  *  Whether  when  he  [177 
receives  this  money,  supposing  that  the  defendants  do  not 
choose  to  reinstate  the  premises,  he  will  become  trustee  of  it 
for  the  board  of  works,  is  another  question,  but  I  do  not  see 
why  the  unexecuted  bargain  between  him  and  the  board  can 
affect  his  right  to  recover.  If  it  were  otherwise  he  would 
suffer  great  inconvenience,  and  would  have  to  rely  on  the 
solvency  of  the  purchaser  of  his  property,  and  though  in  the 
present  case  this  purchaser  is  a  powerful  corporation,  and 
there  is  no  reason  to  doubt  that  the  purchase- money  will  be 
paid,  this  is  a  mere  accident,  which  ought  not  to  interfere 
with  his  right  to  take  measures  for  the  protection  of  his 
security.  The  defendants  are  quite  mistaten  in  supposing 
that  they  have  only  to  pay  the  plaintiff  the  amount  of  the 
loss  which,  as  between  him  and  third  persons,  he  may  ulti- 
mately sustain. 

Lush,  J.:  I  am  of  the  same  opinion.  The  plaintiff  is  in 
the  position  of  a  person  who  has  entered  into  a  contract  to 
sell  his  property  to  another.  The  fact  that  the  vendee  is 
so  important  a  corporation  as  the  board  of  works  can  make 
no  difference.  The  contract  will  no  doubt  be  completed,  but 
legally  the  buildings  are  still  his  property.  The  aefendants 
by  their  policy  undertook  to  make  good  any  loss  or  damage 
to  the  property  by  iire.  There  is  nothing  to  show  that  any 
collateral  dealings  with  the  premises,  such  as  those  stated 
in  the  case,  are  to  limit  this  liability.  If  the  plaintiff  had 
actually  conveyed  them  away  before  the  fire,  that  would 
have  been  a  defence  to  the  action,  for  he  would  then  have 
had  no  interest  at  the  time  of  the  loss.  But  in  the  present 
case  be  still  has  a  right  to  the  possession  of  his  property, 
and  the  defendants  are  bound  to  pay  him  the  insurance 
money,  whether  he  is  trustee  of  it  for  third  persons  or  not. 

JxidgTnent  for  the  plaintiff. 

Solicitor  for  plaintiff :    William  Wyke  Smith. 
Solicitor  for  defendants:  B.  J.  Rickards. 

An  insnraoce  to  tbe  "Estate  of  R."  affirming   51  Barb.,   647;    Savage  t>. 

is  a  valid  insurance  of  the  interest  of  Long  Island,  etc.,  43  How.  Pr.,  462, 

tlie  heirs  of  R.  and  of  his  executors  :  affirmed  44  id.,  40. 

Clinton  t>.  Hope,   etc.,  45  N.  Y.,  454,  A  condition  in  a  policy  of  fire  insur- 

28  Eng.  Rep.  21 
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ance  that  the  insurer  shall  not  be  liable 
for  loss  if,  without  written  consent,  the 
property  shall  in  any  way  become  in- 
cambered,  applies  only  to  incumbrances 
created  by  or  with  the  assent  of  the  as- 
sured, and  to  the  creation  of  which  be 
might  apply  to  the  insurer  for  consent. 
Where,  therefore,  after  the  issuing  of 
such  a  policy,  a  mechanic's  lien  was 
iiled  against  the  property  insured,  and 
there  was  no  claim  that  it  was  filed  by 
the  procurement  of  the  assured,  held, 
that  it  was  not  such  an  incumbrance  as 
was  contemplated  by  the  condition,  and 
did  not  avoid  the  policy :  Greene  v. 
Homestead,  etc.,  83  N.  Y.,  517. 

Where,  by  the  terms  of  a  fire  policy, 
the  sale  or  transfer  of  the  insured 
premises,  or  a  change  in  the  title 
thereof  by  voluntary  transfer  or  con- 
veyance, cuts  off  all  right  of  recovery 
upon  the  policy,  a  conveyance  of  the 
premises  by  the  insured  and  his  wife 
to  S.,  who  reconveys  to  the  wife,  oper- 
ates to  cut  off  such  right  of  recovery, 
notwithstanding  it  appears  that  the 
conveyances  were  made  as  a  substitute 
for  a  will  devising  property  to  the  wife, 
and  that  it  was  not  the  intention  to  di- 
vest the  insured  of  the  entire  title,  but 
that  he  was  to  retain,  and  did  retain, 
possession  and  control  of  the  property 
after  the  conveyances  as  before  :  Lang- 
don  V.  Minnesota,  etc.,  22  Minn.,  193  ; 
Baldwin  v.  Hartford,  etc.,  12  Reporter, 
116,  Supreme  CV>urt,  N.  H. 

A  policy  of  fire  insurance  contained 
a  provision  declaring  it  void  "  if,  with- 
out the  written  consent  of  the  com- 
pany first  had  and  obtained,  the  said 
property  shall  be  sold  or  conveyed,  or 
the  interest  of  the  parties  be  changed 
in  any  manner,  whether  by  the  act  of 
the  parties  or  by  operation  of  law." 

The  insured  died  leaving  a  will  de- 
vising and  bequeathing  his  estate,  real 
and  personal,  and  thereafter  a  loss  oc- 
curred. 

In  an  action  upon  the  policy,  held, 
that  there  was  a  change  of  interest, 
within  the  meaning  of  the  provision, 
which  avoided  the  policy  :  Sherwood 
u.  Agricultural,  etc.,  73  N.  Y.,  447,  29 
Am.  Rep.,  180,  183  note,  distinguish- 
ing Wyman  v.  Wyman.  26  N.^  Y.,  253  ; 
Burbank  t.  Rockingham,  24  N.  H.,  550. 

See  contra:  Geo.  Home  Ins.  Co.  v. 
Kinnears,  28  Gratt.  (Va,),  88.  where  the 
policy   insured   tl^e   ^sured    and    his 


representatives  ;  also  Farmers  Mutual, 
etc..  V.  Gray  bill,  74  Penn.  St.  Rep.,  17. 

Where  the  oompany  renewed  the 
policy,  after  the  death  of  the  assured, 
in  his  name,  held,  that  its  act  in  so  do- 
ing, with  knowledge  of  his  death,  was 
a  waiver  of  the  condition  therein, 
avoiding  it  in  case  of  any  transfer  of 
the  interest  of  the  insured  without  the 
written  consent  of  the  company:  Rob- 
inson T.  Pacific,  etc. ,  18  Hun,  395. 

An  executory  contract  for  the  sale  of 
premises,  without  change  of  possession, 
is  not  a  breach  of  a  condition  in  a 
policy  forfeiting  it  in  case  of  any  sale 
or  transfer,  or  any  change  in  title  or 
possession  ;  such  a  condition  applies 
only  to  a  legal  transfer,  which  divests 
the  insured  of  title  or  to  control  over 
the  property:  Beming  v.  Home  Ins.  Co., 
71  N.  Y.,  508,  affirming  6  Daly,  522. 

Where  the  mother  and  guardian  of 
certain  infants  made  a  contract  to  sell 
certain  real  and  personal  property  be- 
longing to  them  as  soon  as  the  guar- 
dian could  obtain  the  requisite  au- 
thority from  the  court,  and  the  vendee 
entered  into  possession  as  tenant,  pay- 
ing rent,  and  the  property  was  de- 
stroyed by  fire  ;  held,  a  company  which 
had  insured  the  "estate  of  R."  were 
liable  upon  the  policv:  Clinton  v.  Ho|)e, 
etc.,  45  N.  Y.,  454.  affirming  51  Barb., 
647;  Savage  v.  Long  Island,  etc.,  43 
How.  Pr.,  462,  affinned  44  id.,  40; 
Wood  V.  North  Western,  etc.,  46  N.  Y., 
421. 

The  sale  of  real  estate  on  a  mort- 
gage foreclosure,  in  partition,  on  a  sale 
of  infants'  real  estate,  by  order  of  the 
court,  etc.,  before  confirmation  of  the 
sale  by  the  court,  is  not  such  an  aliena- 
tion as  avoids  a  policy  under  a  clause 
that  "any  alienation  or  sale"  of  the 
insured  property  shall  avoid  it.  Until 
confirmation  the  transaction  is  in  fieri: 
Terpenning  v.  Agricultural,  etc.,  21 
Hun,  299;  Steen  v.  Niagara,  etc.,  61 
How.  Pr.,  144 ;  Farmers,  etc.,  v.  Gray- 
bill,  74  Penn.  St.,  17. 

See  Stinison  t>.  Arnold,  5  Abb.  Pr., 
377  ;  25  Eng.  Rep.,  71  ;  Fuller  v.  Van 
Geesen,  4  Hill,  171,  affirmed  How.  Ap. 
Cas.,  240. 

Though  a  sale  and  confinnation  is  a 

transfer   which  avoids  a   policy   with 

such  a  condition:  Bishop  v.  Clay,  etc., 

45  Conn.,  430. 

A  condition  in  a  policy  that  the  en- 
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try  of    a  foreclosure  of    a  mortgage  the  title  of  the  property,  volantary  op 

shall  be  deemed  an  alienation  of  the  by  legal  process,  or  judicial  decree  and 

property  and  avoid  the  policy,  does  not  adjudication  of   bankruptcy  in  inyol- 

involve  a  sale  under  the  decree  of  the  untary  proceedings  against  the  insured, 

coart  in  a  creditor's  bill  against  the  and  an  assignment  by  the  register  un- 

heirs.  etc. ,  which  sale  is  set  aside  by  der  and  in  pursuance  of  the  bankrupt 

the  court :  Geo.  Home  Ins.  Co.  v.  Kin-  act,  is  a  transfer  and  change  of  title  by 

nears,  28  Gratt.  (Va.),  88.  judicial  decree  within  the  meaning  of 

Where  a  policy  of    fire    insurance  the  provision,  and  vitiates  the  policy, 

upon  partnership  property  contains  a  The  effect  of  such  transfer  is  not 

condition  that  a  sale  or  transfer  of  the  changed  by  the  fact  that 'by  the  terms 

property,  or  any  change  in  title  or  pos-  of  the  policy  the  loss  is  made  payable 

session,  will  render  the  policy  void,  the  to  another  who  is  a  mort;gagee  of  the 

policy  is  not  avoided  by  the  appoint-  property,  as  it  is  not  his  interest  as 

ment,  in  an  action  to  dissolve  the  part-  mortgagee  which  is  insured  :  Perry  v, 

nership,  of  one  of  the  copartners  as  a  Lorillard,  etc.,  61  N.  T.,  214,  distin- 

it»ceiver  pendeiUe  lite  of  the  partner-  guishing  Starkweather  «.  Cleveland,  2 

ship  property;   such  an  appointment  Abb.  U.  S.  R.,  67. 

works  no  change  in  the  title,  nor  does  See  Appleton,  etc.,  «.  British,  etc., 

the  exclusive  control  thus  given  the  46  Wise.,  28. 

receiver  over  the  property  constitute  a  Where  a  policy  contained  a  provision 

change  of  possession  within  the  mean-  that  it  should  become  void  in  case  of  a 

ing  of  the  policy:    Eeeney  i?.  Home,  sale  or  conveyance  of  the  insured  prop- 

etc.,  71  N.  T.,  396.  erty,  or  an  assignment  of  the  policy, 

A  fire  insurance   policy    stipulated  without  the  consent  in  writing  of  the 

that  if  the  property  insured  "  be  sold  coiApany  ;  held,  that  a  consent  given 

or    transferred,   or    any   change    take  after  a  sale  of  the  property  and  an  as- 

place  in  title  or  possession,  or  If  the  signment  of  the  policy  was  effectual 

interest  of  the  assured  in  the  property,  to  preserve  it  in  force  and  save  the  for- 

as  owner,  trustee,  mortgagee  or  other-  feiture  :   Buchanan  «.  Exchange,  etc., 

wise,  be  not  truly  stated  in  the  policy,"  61  N.  T.,  26. 

then  the  policy  should  be  void.     The  Though  a  deed  and  a  mortgage  con- 
insured  S.  &  N.  were  copartners  ;  they  currently  executed  may  be  part  of  the 
subsequently  admitted  ^.  to  the  part-  same  contract,  they  are  distinct  instru- 
nership,  and  before  loss,  S.  sold  his  in-  ments,  and  a  third  party's  knowledge 
terest  to  N.  &  K. ,  and  took  from  them  of  one  is  not  notice  of  the  other.     Ko- 
a  chattel  mortgage  to  secure  the  entire  tice  of  the  execution  of   a  mortgage 
purchase-money.     Held,  that  this  was  upon  insured  property  cannot  be  fast- 
such  a  change  in  title  and  possession  ened  upon  the  insurer  by  showing  the 
as  to  avoid  the  policy,  and  that  the  latter's  assent  to  an  assigntment  of  the 
taking  the  mortgage  to  secure  the  en-  policy  to  the  purchaser  of  the  property, 
tire  purchase-money  did  not  affect  the  who,  instead  of  paying  for  the  prop- 
question  :   Card  v.  Phoenix,  etc.,  4  Mo.  erty,  had  given  a  mortgage  for  the  en- 
App.  Rep.,  434.  tire  purchase-money:  German,  etc.,  v. 
Where   a   policy   of    fire    insurance  Agricultural,  etc.,  8  Mo.  App.  R.,  401. 
contains  a  provision  declaring  it  void  But  see,  however,  Brumfield  v.  Bout- 
in case  of  a  sale,  transfer  or  change  in  all,  24  Hun,  451. 
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[8  Queen's  Bench  Division,  178.] 
Feb.  20,  1878. 

178]  *MooRB  V.  Hall. 

JSasemerU — L^hi^  prescripUve  right  to — Quanttim  of  ^joyment — Bight  not  to  be  meat' 
urtd  by  purpotefor  which  Light  actiuslly  uned — Damaget, 

In  an  action  for  the  obstrnction  of  ancient  lights,  the  jndge  directed  the  jury  that 
they  were  to  consider  whether  there  had  been  a  sensible  diininntion  of  light,  so  as  to 
make  the  plaintiff's  premises  less  available  for  the  purposes  of  occupation  or  busl 
ness,  to  which  they  were  then,  or  might  thereafter,  be  made  applicable,  and  that  the 
damages  were  to  be  estimated  accon&ng  to  the  diminution  of  value  of  the  premises 
for  such  purposes : 

Held,  a  right  direction,  on  the  eround  that  the  purposes  for  which  the  premises 
had  actually  been  used  while  the  light  had  been  enjoyed,  were  not  the  proper  meas- 
ure of  the  right. 

Martin  v.  OobU  (1  Campbell,  820),  dissented  from. 

This  was  an  action  for  obstruction  of  ancient  lights.  The 
case  was  tried  before  Cockburn,  C.  J.,  when  it  appeared  that 
the  plaintiff,  as  the  owner  of  certain  premises,  was  entitled 
by  prescription  to  the  access  of  light  to  certain  windows  in 
his  premises.  The  defendant,  by  erecting  a  large  bnilding 
on  tne  opposite  side  of  the  street,  had  sensibly  diminished 
the  light  which  found  its  way  to  the  plaintiffs  windows; 
but  there  was  evidence  to  show  that  the  plaintiff's  premises 
being  used  for  the  purpose  of  a  cook's  shop  and  coffee 
house,  and  the  windows  that  were  darkened  being  those  of 
rooms  only  used  as  bedrooms,  the  access  of  light  was  still 
quite  suflScient  for  the  purposes  of  the  business  then  carried 
on.  The  defendant's  counsel  contended  {inter  alia)  that  the 
plaintiff  was,  at  any  rate,  only  entitled  to  nominal  damages, 
and  that  the  plaintiff  was  not  entitled  to  any  damages  in 
respect  of  the  diminution,  by  reason  of  the  obstruction  of 
light,  of  the  value  of  the  premises  for  any  other  purposes 
than  that  for  which  the  plaintiff  had  actually  been  in  the 

Erevious  enjojment  of  the  light.  The  Lord  Chief  Justice, 
owever,  left  it  to  the  jury  to  say  whether  any  sensible  dimi- 
nution of  light  to  the  plaintiffs  premises  had  been  occa- 
sioned by  the  erection  of  the  defendant's  premises,  so  as  to 
make  them  less  availalble  either  for  the  purposes  of  accupa- 
tion  or  business  to  which  they  were  then  or  might  thereafter 
be  made  applicable.  If  so,  he  directed  them  that  the  plain- 
tiff was  entitled  to  the  verdict;  but  if  they  should  be  of 
opinion  that  there  was  no  probability  that  the  premises 
179]  would  ever  be  applied  to  other  than  *their  present 
purpose,  and  that  consequently  there  was  not,  practically, 
any  diminution  in  their  value,  the  damages  should  be  nom- 
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inal  only.  If  the  jury  were  of  opinion  that  there  had  been 
any  sensible  diminution  of  light  sufficient  to  lessen  or  inter- 
fere with  the  use  of  the  premises,  or  any  part  of  them,  for 
the  purpose  of  occupation  or  business,  then  the  damage 
should  be  substantial,  accdrding  to  the  estimate  of  the  jury 
of  the  diminution  in  value  of  the  premises. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  £50. 

An  order  nisi  had  been  obtained  for  a  new  trial,  on  the 
ground  that  the  above  ruling  amounted  to  a  misdirection. 

H.  D.  Oreene^  and  Lake^  showed  cause.  They  were  stop- 
ped by  the  court. 

A.  Staveley  Hill,  Q.C.,  supported  the  rule.  He  contended 
that  the  Lord  Chief  Justice  was  wrong  in  telling  the  jury 
that  they  might  take  into  consideration  the  purposes  for 
which  the  premises  might  be  thereafter  made  available,  and 
that  the  measure  of  damages  must  be  the  actual  enjoyment 
that  there  had  been  of  the  light.  He  cited  Jackson  v.  Duke 
of  Newcastle  {')\  Martin  v.  Ooble{^)\  Lanfranchiv.  Mac- 
kenzie (') ;  Yates  v.  Ja^k  (*) ;  Bent  v.  Auction  Mart  Com- 
pany (') ;  Aynsley  v.  Olover  (*). 

Manisty,  J.:  I  am  of  opinion  that  this  order  should  be 
discharged.  The  facts  appear  to  be  as  follows.  The  plain- 
tiflp  had  a  building  with  certain  windows,  through  which  the 
light  passed,  and  this  state  of  things  had  continued  for  such 
a  period  of  time  as  to  entitle  the  plaintiff  to  a  servitude  as 
against  the  defendant,  the  owner  of  the  opposite  premises, 
in  respect  of  such  passage  of  light.  That  servitude  would 
appear  to  be  the  nght  to  have  the  light  flow  in  the  same 
quantity  as  theretofore  through  such  windows  uninterfered 
with  by  the  defendant.  The  defendant  did  interfere  with 
the  flow  of  such  light  injuriously,  and  it  is  admitted  that 
thereupon  a  cause  of  action  arose.  The  question  is  as  to 
what  may  be  the  measure  of  damages  in  respect  of  such 
cause  of  action. 

The  Lord  Chief  Justice  told  the  jury  that  thev  might  take 
into  *consideration  the  character  of  the  neignbor-  [180 
hood,  the  use  to  which  the  plaintiff's  buildings  were  then 
applied,  and  also  the  use  to  which  they  might  in  future  be 
applied.  He  left  it  to  them  to  say,  considering  all  the  ele- 
ments of  the  case,  whether  the  damages  were  substantial  or 
merely  nominal.  The  only  doubt  I  have  is,  whether  the  di- 
rection was  not  too  favorable  to  the  defendant.     It  appears 

Q)  8  D.  J.  A  S.,  276 ;    38  L.  J.  (Ch.),  (*)  Law  Rep..  1  Cli.,  295. 

698.  (•)  Law  Rep.,  2  Eq.,  288. 

(»)  1  Camp.,  820.  (•)  Law  Rep.,   18  Eq.,   644;    10  Ch., 

(«)  Law  Rep.,  4  Eq.,  421,  at  p.  427.  283 ;  12  Eng.  R,,  726. 
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to  me  that  the  plaintiff  was  entitled  to  the  same  quantum 
of  light  as  lie  had  theretofore  enjoyed,  irrespective  of  the 
purpose  for  which  he  had  enjoyed  it.  Take  this  case  as 
an  illustration.  Suppose  an  upper  room  with  a  window 
through  which  the  light  had  been  accustomed  to  pass  in  a 
certain  quantity  and  direction.  It  might  be  tliat  for  many 
years  that  room  had  been  used  as  a  bedroom,  to  which  use 
the  full  amount  of  light  which  actually  had  passed  through 
the  window  might  not  be  essential.  The  owner  afterwards 
lets  the  room  to  an  artist  who  makes  a  skylight.  The  light 
so  admitted  vertically  superadded  to  the  light  before  admit- 
ted horizontally  maKes  the  room  an  excellent  one  for  the 
purposes  of  an  artist's  studio.  Why  should  the  own^r  of 
the  servient  tenement,  who  had  for  many  years  been  allow- 
ing a  certain  amount  of  light  to  enter  through  the  window, 
be  entitled  to  object  to  the  alteration  of  the  purpose  for 
which  the  light  was  used?  It  is  really  quite  immaterial  to 
him  for  what  purpose  the  light  is  used.  It  cannot  be,  in  my 
opinion,  that  the  servitude  is  greater  or  less  according  to  the 
use  of  the  light  which  is  made  by  the  owner  of  the  domi- 
nant tenement.  It  appears  to  me  that  the  real  question  for 
the  jury  was  what  the  diminution  in  value  of  the  here- 
ditament was  by  reason  of  the  interference  with  the  access 
of  light,  and  to  ascertain  that,  I  think  that  they  were  enti- 
tled to  take  into  consideration  the  matters  indicated  by  my 
Lord's  direction. 

Mellor,  J.:  I  am  of  the  same  opinion.  It  seems  to  me 
that  the  direction  of  my  Lord  to  the  jury  was  quite  correct. 
With  regard  to  the  case  of  Martin  v.  Ooble{'%  I  agree  with 
the  Master  of  the  Rolls  in  Ayrisley  v.  Glover  {*)  in  thinking 
that  the  actual  mode  of  occupation  of  the  dominant  tene- 
ment is  not  the  test.  I  am,  therefore,  of  opinion  that  the 
test  applied  by  McDonald,  C.B.,  in  Martin  v.  Oobl€('\  was 
181]  not  the  correct  test.  It  seems  to  me  *tliat  the  owner 
of  the  dominant  tenement  is  entitled  to  all  the  light  that  has 
been  accustomed  to  come  through  the  particular  aperture 
or  window  without  challenge  on  the  part  of  the  owner  of  the 
servient  tenement.  How  is  the  owner  of  the  servient  tene- 
ment concerned  with,  or  how  can  he  know  anything  about, 
the  mode  of  occupation  of  the  dominant  tenement?  In 
Lanfranchi  v.  Mackenzie  (')  an  injunction  was  claimed  on 
the  ground  that  the  access  of  light  had  been  so  far  dimin- 
ished that  the  room  could  no  longer  be  used  as  a  sampling 
room.     The  injunction  was  refused  on  the  ground  that  it 

(')  1  Camp.,  320.  (»)  Law  Rep..  18  Eq..  544  ;  10  Ch.,  283;  12  Eog.  R.   726. 

O  Law  Rep.,  4  Eq.,  421. 
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was  not  shown  that  the  room  had  been  so  used  for  twenty 
years;  and  it  is  said  that  the  Vice-Chancellor  in  that  case 
approved  of  the  views  expressed  in  Martin  v.  Ooble{*).  I 
cannot  agree  with  the  Vice-Chancellor  that  the  use  of  the 
room  as  a  sampling  room  for  twenty  years  would,  in  any 
other  sense,  have  been  material  than  as  a  test  of  the  amount 
of  liglit  that  had  been  accustomed  to  find  access  to  the  room 
during  those  years.  The  question  what  quantity  of  light 
actually  obtained  access  through  the  window  in  respect  of 
which  the  prescription  is  claimed  is  comparatively  simple, 
but  to  determine  what  the  extent  of  the  enjoyment  had  been, 
with  reference  to  the  purpose  for  which  the  dominant  tene- 
ment had  been  used,  would  require  very  different  evidence. 
Tlie  purpose  might  vary  from  time  to  time,  and  there  would 
be  great  difficulty  in  ascertaining  the  quantum  of  enjoyment 
tried  by  this  test.  The  light  in  this  case  was  in  fact  enjoyed 
for  the  purposes  of  a  cook's  shop  and  coffee  house,  but  the 
use  of  it  for  this  purpose  is  not  the  measure  of  what  the 

Slaintiff  is  entitled  to.  It  is  found  that  there  is  an  actual 
iminution  of  light,  and  so  the  defendant's  counsel  admits 
that  there  must  be  a  verdict  against  him,  but  he  complains 
of  the  damages.  For  the  reasons  I  have  given  I  cannot 
think  his  complaint  is  well  founded.  I  do  not  think  the 
present  actual  condition  of  the  premises  is  the  measure  of 
the  amount  of  damage.  In  estimating  the  damages  you 
ought  not,  in  my  opinion,  to  stereotype  the  existing  condi- 
tion of  the  premises,  but  to  calculate  the  reasonable  proba- 
bilities of  a  different  application  of  them.  The  jury  have 
estimated  those  probabilities,  and  have  found  a  verdict  for 
substantial  damages.  I  have  no  doubt  of  the  accuracy  of 
that  verdict. 

*CocKBURN,  J.C.:  The  real  question  appears  to  [182 
be  what  the  servitude  is  to  which  the  servient  tenement  is 
subjected.  It  is,  in  mv  opinion,  the  right;  to  the  admission 
of  a  certain  quantity  or  light  by  reason  of  certain  apertures 
through  which  the  light  lias  for  a  certain  period  been  ac- 
customed to  obtain  access.  The  question  for  what  purpose 
the  owner  of  the  dominant  tenement  has  thought  lit  to  use 
that  light,  to  my  mind,  has  nothing  to  do  with  the  matter. 
To  look  at  the  matter  by  the  light  of  the  actual  experience 
of  life:  a  man  builds  a  house  or  other  building  and  opens  a 
window  in  it.  Does  the  owner  of  the  tenement  which,  if 
the  use  of  the  window  continues,  will  become  the  servient 
tenement  consider  to  what  purpose  the  light  will  be  applied  ? 
Assuredly  not.     I  quite  concur  in  thinking  that  Martin  v. 

(»)  1  Camp.,  820. 
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Ooble{')  was  wrongly  decided.  The  matter,  in  my  opinion, 
to  be  considered  is,  whether  there  is  any  diminution  of  light 
for  any  purpose  for  which  the  dominant  tenement  may  be 
reasonably  considered  available.  The  rooms  may  now  be 
used  as  bedrooms,  a  purpose  which  may  not  require  so  much 
light  as  they  actually  had  received,  but  at  any  moment  they 
may  be  put  to  some  other  purpose  requiring  the  full  amount 
of  such  light.  With  regard  to  the  question  of  the  measure 
of  damages,  I  apprehend  that  it  must  be  the  diminution  in 
the  value  of  the  premises  by  reason  of  the  diminution  of  the 
light.  The  later  authorities  appear  fully  to  bear  out  the 
view  we  now  take.  Lord  Cranworth,  in  Tales  v.  Jack  C)^ 
says,  *'The  right  conferred  or  recognized  by  the  statute 
2  &  3  Wm.  4,  c.  71,  is  an  absolute  indefeasible  right  to  the 
enjoyment  of  the  light  without  reference  to  the  purpose  for 
which  it  has  been  used."  Vice-Chancellor  W(»od,  in  the 
subsequent  case  of  Dent  v.  Auction  Mart  Co.  (*),  took  the 
same  view,  and  the  Master  of  the  Rolls  in  the  case  of  Ayns- 
ley  V.  Glover{*\  after  reviewing  all  the  authorities,  says, 
"Therefore  I  think  it  must  be  settled  or  considered  settled, 
at  all  events,  in  a  case  where  a  reversioner  is  a  party,  that 
the  mere  change  of  use  of  a  room  will  not  deprive  the  party 
complaining  of  his  right  to  the  access  of  light ;  and  con- 
versely, that  in  considering  the  injury  to  the  light  the  court 
is  bound  to  consider  that  the  room  may  be  used  for  some 
183]  other  *purpose  than  that  for  which  it  is  used  at  the 
moment  when  the  injunction  is  applied  for."  Apply  the 
principle  so  laid  down  to  the  case  when  the  jury  have  to 
estimate  the  damages.  It  is  clear  they  may  consider  future 
probabilities  as  to  the  use  of  the  rooms.  They  may  con- 
sider not  only  the  actual  present  use  of  them,  but  any  pur- 
pose to  which  it  may  reasonably  be  expected  that  in  the 
future  they  may  be  applicable.  It  would  be  a  great  injustice 
to  the  owner  of  the  dominant  tenement  if  it  were  otherwise. 
For  these  reasons  I  think  this  order  must  be  discharged. 

Order  discliarged. 

Solicitors  for  plaintiff :  Tilley  cfe  Soames, 
Solicitor  for  defendant :  H,  B,  Brown, 

Q)  1  Camp.,  820.      (*)  Law  Rep.,  1  Ch.,  296.  at  p.  298.     (»)  Law  Rep.,  2  Eq.,  238. 
(*)  Law  Rep.,  18  Eq.,  544,  at  p.   661 ;  12  Eng.  R.,  726. 
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[3  Queen's  Bench  Division,  188.] 
Feb.  20,  1878. 

Watt  v.  Barnett  and  Others. 

Practice — Subsiituted  Service,  Effect  of — Order  ix,  Ride  2 — Abnienee  of  Notice  of  Pro- 

eeedinge — Setting  ande  Judgment — Discretion. 

The  plaintiff  being  unable  to  serve  one  of  the  defendants  with  the  writ,  obtained 
an  order  for  substituted  service  against  him  under  Order  ix.  Rule  2,  and  the  action 
proceeded  to  iudgment  against  all  the. defendants.  The  defendant,  in  respect  of 
whom  the  order  for  substituted  service  had  been  made,  applied  to  set  aside  the 
judgment  as  against  him  on  affidavits  alleging  merits  and  that  be  had  never  had 
any  knowledge  of  the  action  while  it  was  pendmg: 

Held,  that  the  judgment  signed  was  regular,  even  if  the  defendant  had  no  knowl- 
edge of  the  proceedings,  but  that  the  court  might  in  their  discretion  set  the  judg- 
ment aside,  if  it  were  shown  that  the  defendant  had  no  knowledge  of  the  proceedings, 
and  that  he  had  merits.  Thinking  the  defendants'  affidavits  not  entirely  free  from 
doubt  as  to  these  points,  they  set  aside  the  judgment  on  terms  as  to  giving  security 
for  the  amount  of  the  judgment  that  remained  unsatisfied,  and  for  costs. 

This  was  an  application  to  set  aside  the  jadgment  that 
had  been  signed  against  the  defendant  Barnett.  it  appeared 
that  he  had  been  sued  with  four  other  persons  for  torts 
alleged  to  have  been  committed  by  them  as  directors  of  a 
company.  The  plaintiff,  being  unable  to  serve  the  defend- 
ant Barnett  with  the  writ,  had  obtained  an  order  for  sub- 
stituted service  under  Order  ix,  Rule  2,  upon  a  firm  of 
solicitors  who  had  acted  for  Barnett  in  another  action  aris- 
ing out  of  the  affairs  of  the  same  company.  *These  [184 
gentlemen  had  refused  to  forward  the  writ  to  Barnett,  and 
had  sent  it  back  to  the  plaintiff's  solicitors.  The  action 
proceeded,  and  ultimately  the  plaintiff  got  a  verdict  against 
all  the  defendants,  and  judgment  was  signed  against  them. 
An  application  was  made  on  behalf  of  Barnett  to  Field,  J., 
at  chamt)ers,  to  set  aside  the  judgment  so  far  as  it  affected 
him,  on  affidavits  alleging  that  he  had  had  no  notice  or 
knowledge  of  the  proceedings  in  the  action  while  it  was 

Finding,  and  that  he  had  a  good  defence  on  the  merits, 
ield,  J.,  refused  to  make  any  order,  and  the  present  ap- 
plication was  by  way  of  appeal  against  his  decision. 

JRollandj  for  the  defendant  Barnett,  contended  that  the 
order  for  substituted  service  was  not  conclusive,  if  it  were 
shown  that  notice  of  the  proceedings  never  in  fact  reached 
the  defendant,  and  that  ne  was  entitled  to  have  the  judg- 
ment set  aside  unconditionally. 

Herscfiell^  Q.C.,  and  R.  JBrown^  for  the  plaintiff,  con- 
tended that  the  judgment  being  regular  could  not  be  set 
aside,  or  at  any  rate  should  not  be  set  aside  unless  the  affi- 
28  Eng.  Rep.  22 
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davits  satisfied  the  court  that  the  defendant  had  merits  and 
had  never  had  notice  of  the  proceedings.  They  contended 
that  the  defendant's  affidavits  did  not  satisfactorily  establish 
these  points. 

The  following  cases  were  cited :  Hope  v.  Hope{') ;  Hope 
V.  Carnegle{^)\  Hesketh  v.  Fleming {^)\  Flower  v.  Allan{^). 

CocKBURN,  C.J.:  The  question  before  us  is  one  of  some 
importance  as  involving  the  true  effect  of  Order  ix,  Rule  2. 
In  the  present  case  it  appears  that,  by  reason  of  the  solicitor 
of  the  defendant  refusing  to  become  the  vehicle  of  service, 
the  substituted  service  became  ineffectual.  The  Question 
therefore  arises  whether  an  order  under  Order  ix,  Kule  2, 
for  substituted  service  is  final  and  conclusive,  so  that,  after 
the  proceedings  have  gone  on  to  judgment,  it  is  not  compe- 
tent for  the  defendant  to  come  before  the  court  and,  on  the 
ground  that  the  substituted  service  has  failed,  apply  for 
leave  to  appear  and  defend  the  action.  It  is  also  argued 
that  at  any  rate  he  can  only  do  so  if  he  can  produce  such 
an  affidavit  of  merits  as  to  satisfy  the  court  that  they  are 
185]  not  *setting  aside  the  judgment  fruitlessly,  and  that 
the  justice  of  the  case  would  not  be  better  met  by  allowing 
it  to  stand.  Now,  in  the  first  place,  it  cannot,  I  think,  be 
said  that  the  judgment  was  signed  irregularly,  inasmuch  as 
the  service  was  in  accordance  with  the  order  of  the  court 
made  under  Order  ix,  Rule  2;  but,  on  the  other  hand,  I 
think  the  Legislature  did  not  intend  that  the  order  for  sub- 
stituted service  should  be  final  and  conclusive  on  the  de- 
fendant, when  it  can  be  shown  that  the  substituted  service 
failed  and  the  proceedings  were  never  brought  to  the  knowl- 
edge of  the  defendant.  It  is  the  essential  foundation  of  the 
administration  of  justice  that  a  per&ron,  against  whom  an 
action  or  other  proceeding  is  brought,  should  have  notice  of 
the  proceedings  before  he  is  concluded,  and  therefore  I  think 
that,  when  it  is  shown  to  the  court  that  the  substituted 
service  has  failed  and  the  defendant  has  had  no  such  notice, 
it  is  competent  to  the  court  to  enable  the  defendant  to  come 
in  and  defend  the  action,  as  he  would  have  been  enabled  to 
do  if  the  substituted  service  had  been  effectual.  At  the 
same  time  I  agree  that  the  matter  is  one  on  which  the  court 
ought  to  exercise  its  discretion.  It  is  not  because  the  sub- 
stituted service  has  failed  and  never  came  to  the  knowledge 
of  the  defendant  that  the  court  is  absolutely  bound  to  set 
the  proceedings  aside,  for  it  may  be,  that  though  the  action 
was  not  brought  to  the  defendant's  knowledge  through  the 

(')  4  D.  M.  A  G..  328.  (»)  24  L.  J.  (Q.B.).  256. 

C)  Law  Rep.,  1  Eq.,  126.  (*}  2  H.  «k  C,  688;  33  L.  J.  (Ex.),  83. 
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substituted  service,  yet  it  has  come  to  his  knowledge  in  some 
other  way.  If  be  knew  of  the  action  and  had  an  opportunity 
of  coming  in,  but  instead  of  doing  so  he  allowed  the  proceed- 
ings to  go  on  and  took  his  chance  of  the  other  defendants  de- 
feating the  plaintiff,  then  I  think  we  ought  to  refuse  to  set 
aside  the  judgment,  which  is  regular  by  virtue  of  the  order  for 
substituted  service,  and  not  to  allow  the  defendant  to  reopen 
the  litigation.  All  I  hold  is  that  the  order  for  substituted 
service  is  not  finally  binding  and  conclusive,  if  the  court  are 
satisfied  that  through  that  order  injustice  will  be  done  if  the 
defendant  is  not  let  in  to  defend,  he  never  having  had  any 
knowledge  of  the  action.  To  apply  this  view  to  the  pres- 
ent case.  Before  letting  the  defendant  in  to  defend  we  must 
consider  whether  he  gives  us  any  grounds  for  thinking  that 
he  has  a  substantial  case  which  he  desires  to  try.  If  he 
does  not  we  are  not  bound  to  set  aside  a  judgment  which  we 
may  think  *ought  in  the  interests  of  justice  to  stand.  [186 
Again,  does  he  satisfy  us  that  he  had  no  knowledge  or  the 
proceedings?  I  cannot  help  thinking  that  tlie  case  made 
by  the  defendant  is  not  altogether  free  from  doubt  on  either 
of  these  points.  We  think,  taking  the  doubt  we  feel  on 
these  points  and  the  other  circumstances  into  consideration, 
that  the  proper  order  to  make  will  be  that  the  defendant 
shall  have  liberty  to  come  in  and  defend,  but  only  on  condi- 
tion that  he  gives  security  for  £500,  the  balance  of  the  judg- 
ment remaining  unsatisfied,  and  for  the  costs  of  the  action 
to  the  satisfaction  of  the  master. 

Mellor,  J.:  I  come  in  the  result  to  the  same  conclusion 
as  my  Lord.  I  think  that  the  object  of  the  2d  rule  of  Or- 
der IX  was  to  obviate  the  difficulties  that  the  plaintiff  might 
be  exposed  to  by  reason  of  a  defendant's  going  abroad  and 
keeping  abroad,  and  it  being  impossible  to  effect  personal 
service,  and  to  prevent  the  plaintiff's  right  being  entirely  de- 
feated by  reason  of  these  difficulties.  It  was  intended,  in 
my  opinion,  in  such  cases  to  enable  the  court  to  order  sub- 
stituted service,  and  that  when  such  substituted  service  is 
directed  it  should  have  all  the  effects  of  personal  service. 
Under  these  circumstances  the  judgment  in  this  case  was 
perfectly  regular;  and  though  I  think  it  is  competent  to  us 
to  let  the  defendant  in  to  defend,  the  defendant  can,  in  my 
opinion,  only  be  so  let  in  on  satisfying  us  that  he  has  mer- 
its, and  that  he  had  no  knowledge  of  the  proceedings.  The 
proceedings  being  regular,  if  he  had  known  of  them,  I 
think  he  would  have  been  in  the  same  position  as  if  he  had 
been  served  with  the  writ.     With  regard  to  the  terms  on 
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which  the  defendant  ought  to  be  let  in  to  defend,  I  entirely 
agree  with  my  Lord. 

Order  accordingly. 

Solicitors  for  plaintiff:  LinJclaters. 
Solicitor  for  defendants:  Wynne. 

By  the  N.  Y.  Code  of  Civil  Procedure  If  a  defendant  be  misled  by  an  error 
(§  445),  where  service  is  made  by  pubii-  in  the  summons  as  published,  he  may 
cation  and  the  defendant  does  not  ap-  be  relieved  on  the  merits  :  Jacquerson 
pear,  he  may,  upon  good  cause  shown,  «.  Van  Erben,  2  Abb.  Pr.,  315. 
be  allowed  to  do  so,  except  in  divorce  A  third  person  asking  to  come  in  or 
cases,  or  wherein  the  contrary  is  ex-  defend  or  contest  the  plaintflF's  claim 
pressly  prescribed  by  law,  or  if  such  must  do  so  before  judgment.  If  a  non- 
notice  has  not  been  served  within  seven  resident  defendant  is  allowed  to  come 
years  after  the  filing  of  the  judgment  in  and  defend,  an  order  allowing  him 
roll.  to  do  so  does  not  of  itself  open  the 

Under   a   similar   provision   of   the  judgment,  nor  stay  proceedings  upon 

former   code,   it   was  held    that  such  the  execution  :  Carswell  o.  Neville,  12 

provision  did  not  deprive  the  courts  of  How.  Pr.,  445. 

power  to  open  a  default  in  a  divoi'ce  As  to  the  terms  on  which  a  party  so 

case  where  summons  was  so  served,  applying  will  be  let  in  to  defend,*  see 

That  the  object  of  the  provision  was  Hartwell  t>.  White,  9  Paige,  368. 

to  enlarge,  not  to  restrict,  the  powers  This  statute  does  not  apply  to  the 

of  the  court  to  relieve  against  judg-  case  where  a  defendant,  as  required  or 

ments    so    obtained ;    and   the   power  allowed  by  statute,  appoints  an  agent 

which  the  courts  had  over  their  own  upon    whom    service    may  be   made, 

judgments  prior  to  the  code  was  not  and   service  is    made   upon   such   an 

interfered  with:   Brown  v.  Brown,  58  agent:  Gibbs  9.  Queens,  etc.,63N.  Y., 

N.  Y.,  609,  reversing  1  Hun,  443,  3  114. 
Thomp.  &  Cook,  477. 


[8  Queen's  Bench  Division,  187.] 
Feb.   18,  1878. 

187]  *Reg.  v.  French. 

JUghway  ( Turnpike) — Contribution  to  Repair  of^  oiU  of  Highway  Rate — 4  <fc  6  Viet, 
c.  59,  $.  1 — Failure  to  complete  whole  Si/slem  of  Boadu  authorized  by  a  Turnpike  Act, 

An  act  of  Parliament  authorized  trustees  to  establish  a  ferry  and  make  certain 
hi^jhways  in  connection  therewith.  The  trustees  were  likewise  empowered  to  take 
tolls,  out  of  the  proceeds  of  which  the  ferry  and  roads  were  to  be  maintained.  No 
limit  of  time  was  specified  by  the  act  for  the  expiration  of  the  trust.  The  act  also 
provided  that,  in  case  the  works  then^by  authorized  should  not  bo  executed  within 
the  space  of  ten  years,  all  the  powers  and  authorities  thereby  given  should  cease 
and  determine,  save  only  as  to  so  much  of  the  work  as  should  have  been  completed 
within  that  time. 

The  trustees  established  the  furry,  and  made  all  the  roads  specified  by  the  act  but 
one.  The  funds  arising  from  the  tc^Us  becoming  insufficient  for  the  repair  and  main- 
tenance of  the  roads  so  made,  an  application  was  nia^le  by  the  trustees  to  justices 
for  an  order  for  contribution  to  the  repair  of  one  of  the  roads  so  made  out  of  the 
highway  rate  under  4  A  6  Vict.  c.  69,  s.  1 : 

Held^  that  the  trust  created  by  the  act  was  a  turnpike  trust,  within  the  meaning  of 
4  A  6  Vict.  c.  69 ;  and  secondly  (on  the  authority  of  Reg.  v.  York  and  North  Mid- 
laud  Ry.  Co.  (1  B.  A  B.,  8D8)),  that  inasmuch  as  the  act  merely  authorized  and  did 
not  compel  the  making  of  the  roads  thereby  specified,  and  contemplated  that  all 
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the  works  might  not  be  executed,  the  construction  of  the  whole  system  of  roads 
authorized  to  be  made  was  not  a  condition  precedent  to  the  roads  that  were  made 
becoming  highways,  and  consequently  that  an  order  for  contribution  to  the  reptdr 
of  the  road  in  question  might  be  made  under  4  <b  5  Vict  c  S9,  s.  1. 
Rex  y.  Cumberworth  (8  B.  &  Ad.,  108)  not  followed. 


[3  Queen's  Bench  Diyision,  195.] 

Dec.  21,  1877. 
[IN  THE  COURT  OF  APPEAL.] 

*Lewis  V.   The  Great  Western  Railway   Co.     [195 

(krrien—Raaway  and  Canal  Traffic  Act,  1864  (17  Jb  18  ViH,  e,  81),  «.  1—SpecuU 

Conditions — Wilful  MitconduU — AUemaiive  Rates, 

The  plaintiff,  under  a  contract  in  writing  signed  by  his  agent,  deliyered  to  the 
defendants  certain  cheeses  to  be  carried  from  L.  to  S.  at  "  owner's  risk."  As  the 
plaintiff  knew,  the  defendants  had  two  rates  of  carriage ;  a  higher  rate,  when  they 
took  the  ordinary  liability  of  carriers,  and  a  lower,  when  they  were  relieved 
of  all  liability,  except  that  arising  from  the  wilful  misconduct  of  their  servants. 
In  usine  the  words  '*  owner's  risk "  the  plaintiff  intended  that  the  cheeses  should 
be  carried  at  the  lower  rate,  and  subject  to  the  conditions  restricting  the  defendant's 
liability.  The  defendants'  servants  packed  the  cheeses  in  such  a  manner  that  during 
their  transit  upon  the  defendants'  railway  they  were  damaged,  but  the  defendant^ 
servants  did  not  know  that  damage  would  result  from  the  mode  in  which  the  cheeses 
were  packed  : 

HeCd,  that,  as  the  defendants  carried  at  alternative  rates,  the  condition  excepting 
them  from  liability  when  carrying  at  the  lower  rate  was  just  and  reasonable;  and 
that  the  injury  to  the  cheeses  had  not  arisen  from  the  wilful  misconduct  of  their 
servants. 

Claim  :  That  certain  cheeses  of  the  plaintiff  were  deliv- 
ered to  be  carried  by  the  defendants,  who  so  negligently 
packed  and  carried  them  that  they  were  damaged. 

Defence  :  That  the  cheeses  were  received  and  carried,  un- 
der a  special  contract  signed  by  the  person  delivering  them, 
on  terms  which  were  just  and  reasonable,  to  the  effect  that 
they  should  be  carried  at  '*  owner's  risk,"  and  that  the  de- 
fendants, in  consideration  of  such  terras,  agreed  to  carry 
and  carried  the  cheeses  at  a  lower  rate  than  the  rate  charged 
under  ordinary  circumstances  where  there  was  no  special 
contract. 

Reply:  That  the  contract  referred  to  in  the  defence  as  a 
special  contract  was  the  ordinary  consignment  note  of  the 
defendants'  company,  the  material  part  being  as  follows : 

'*  Great  Western  Railway.  Consignment  of  goods  to  be 
carried  at  owner's  risk  The  Great  Western  Railway  Com- 
pany hereby  give  notice  that  they  have  two  rates  for  the 
conveyance  of  certain  articles;  one  the  ordinary  rate,  when 
they  take  the  ordinary  *liabilitv  of  the  carrier;  the  [196 
other  a  reduced  rate,  adopted  when  the  sender  relieves  them 
of  all  liability  of  loss,  damage,  or  delay;   except  upon 
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proof  that  such  loss,  damage,  or  delay  arose  from  wilful 
misconduct  on  the  part  of  the  company's  servants."  "To 
the  Great  Western  Railway  Company.  Station  187  . 
Receive  and  forward  the  undermentioned  goods  to  be  car- 
ried at  the  reduced  rate  below  the  company's  ordinary  rate  ; 
in  consideration  whereof  I  undertake  to  relieve  the  Great 
"Western  Railway  Company,  and  all  other  companies  over 
whose  lines  the  goods  may  pass,  from  all  liability  in  case  of 
damage  or  delay,  except  upon  proof  that  such  loss,  deten- 
tion, or  injurv  arose  from  wilful  misconduct  on  the  part  of 
the  company's  servants.  I  also  agree  to  the  conditions  and 
regulations  on  the  back  of  this  note." 

That  the  special  contract  had  no  application  to  the  de- 
fault of  the  defendants  in  not  properly  packing  the  said 
goods ;  and,  as  to  their  breach  of  duty  as  carriers,  that  the 
damage  was  occasioned  by  wilful  misconduct  on  the  part  of 
the  defendant  company's  servants. 

Issue  thereon. 

At  the  trial  before  Lopez,  J.,  without  a  jury,  at  the  sum- 
mer assizes,  1877,  for  the  county  of  Salop,  the  following 
facts  were  proved.  The  plaintiff,  a  cheese  factor,  in  busi- 
ness at  Market  Drayton,  in  Shropshire,  having  a  quantity 
of  Cheshire  cheeses  at  a  warehouse  in  London,  directed  one 
Hutchinson,  his  agent,  to  forward  them  to  Shrewsbury,  via 
the  Great  VVestern  Railway.  On  the  8th  of  July,  the 
cheeses,  156  in  number,  varying  in  size,  weighing  from  50  lbs. 
to  80  lbs.  a  piece,  and,  altogether,  3  tons  18  cwt.,  were  deliv- 
ered by  Hutchinson  to  the  defendants'  carrier,  with  a  for- 
forwarding  note  signed  by  Hutchinson  in  the  following 
terms :  — 

"Great  Western  Railway  Company. 
''Please  receive  and  forward  to  Mr.  George  Lewis's  order, 

"Market  Hall,  Shrewsbury." 

[Here  were  specified  the  marks  and  numbers  of  the  Cheshire 

cheeses,] 
"'Owner's  risk.' 
"From  W.  J.  Hutchinson,  agent." 

197]  *Hutchinson  had  been  for  some  years  in  the  habit 
of  sending  cheese  by  the  Great  Western  Railway,  and  was 
aware  that  when  sent  at  owner's  risk  the  rate  was  less  than 
when  the  company  took  the  responsibility  on  themselves; 
he  also  knew  the  conditions  in  the  consignment  note  used  on 
the  Great  Western  Railway,  and  that  it  contained  the  terms 
on  which  goods  taken  at  "owner's  risk"  were  carried ;  but 
that  note  was  not  in  fact  signed  by  him,  or  presented  to  him 
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for  signature,  in  respect  of  the  cheeses  now  in  question. 
The  ordinary  rate  was  60^.,  the  sum  fixed  by  Parliament. 
The  reduced  rate  for  cheese  wias  40*.  The  cheeses  were 
despatched  by  the  defendants  from  their  Paddington  station 
on  the  10th,  were  conveyed  along  the  Great  Western  Rail- 
way, and  arrived  at  Shrewsbury  on  the  11th  of  July.  They 
were  packed,  together  with  others  belonging  to  another  con- 
signee, on  their  rims  in  two  tiers,  one  above  the  other,  in  one 
open  truck.  By  this  mode  of  packing  and  the  heat  of  the 
weather  they  were  crushed  and  broken  to  pieces.  Although 
smaller  kinds  of  cheese  of  uniform  size  and  from  other  parts 
of  England  might  be  and  usually  were  packed  on  their 
edges  and  in  tiers,  yet  the  greater  weight,  thickness,  and 
varying  size  of  Cheshire  cheeses  rendered  a  different  mode 
of  packing  necessary,  and  the  cheeses  of  the  plaintiff  should 
have  been  placed  on  the  flat  side  and  in  a  single  layer  only ; 
Cheshire  cheeses  were  generally  so  conveyed  along  the  Great 
Western  Railway  in  the  counties  of  Salop  and  Chester,  and 
three  trucks,  at  least,  should  have  been  used  to  carry  the 
quantity  conveyed  in  the  one  truck. 

The  defendants  produced  a  form  of  the  consignment  note 
used  on  their  railway  to  explain  the  words  "owner's  risk" 
on  the  receipt  note  signed  by  Hutchinson,  who  admitted  his 
knowledge  of  the  conditions  of  the  consignment  note,  and  it 
was  given  in  evidence.  On  the  other  hand,  the  plaintiflC 
asked  leave  to  amend  his  replication,  by  striking  out  the 
allegation  that  the  terms  of  the  special  contract  were  those 
therein  stated,  and  argued,  in  the  alternative,  that  if  the 
terms  on  which  the  goods  were  carried  were  those  specified 
in  the  consignment  note,  that  there  was  evidence  of  ''  wilful 
misconduct."  The  learned  judge  ruled  that  the  conditions 
were  ''jwst  and  reasonable"  within  the  Railway  *and  [198 
Canal  TraflBc  Act,  1854,  s.  7(');  and  that  there  was  no  evi- 
dence of  "wilful  misconduct"  by  the  company's  servants, 
and  gave  judgment  for  the  defendants. 

J.  J,  Powelly  Q.C.,  and  John  Hose,  for  the  plaintiff:    The 

{')  By  17  &  18  Vict  c.  31,  s.  7,  every  op  delivering  of  any  of  the  .  .  .  goods 

railway  corapaay  "  shall  be  liable  for  the  ...  as  shall  be  adjudged  by  the  court 

loss  of.  or  for  any  injury  done  to,  any  or  judge  before  whom  any  question  relat- 

.  .  .  e^oods   ...    in  the  receiving,  for-  ing  thereto  shall  be  tried  to  be  just  and 

warding,ordeliverin€^  thereof,  occasioned  reasonable  .  .  .     Providod,  also,  that  no 

by  the  nfglect  or  default  of  such  company  special   contract  between  such  company 

or  its  servants,  notwithstanding  any  no-  and  any  other  parties  .  .  .  shall  be  bind- 

tic«  .    .   .    limiting  such  liability.     Pro-  ing  upon  or  affect  any  such  party,  unless 

%ided  always,  that  nothing  herein  con-  the  same  be  signed  by  him   or  by  the 

tained  shall' be  construed  to  prevent"  the  person  delivering   such  .  .  .  goods  .  .  . 

company  "  from  making  such  condition  for  carriage." 
with  respect  to   receiving,   forwarding, 
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replication  misstating  the  terms  of  the  special  contract 
shoald  be  amended  in  accordance  with  the  truth.  The  for- 
warding note,  containing  the  words  "owner's  risk,"  was  the 
only  document  signed  so  as  to  be  a  special  contract  under 
the  Railway  and  Canal  Traffic  Act.  That,  per  se^  is  obvi- 
ously unreasonable,  Peek  v.  North  Staffordshire  Hailw. 
Co.  (*) ;  and  there  is  no  reference  in  it  to  the  consignment 
note  whereby  the  two  documents  may  be  connected. 

[Brett,  J.:  But  does  not  the  evidence  as  to  the  course 
of  business  between  the  consignor  and  the  railway  company 
show  what  they  meant  by  "  owner's  risk  ?"] 

Even  if  such  evidence  is  admissible,  the  contract  would 
still  be  unreasonable.  The  defendants  rely  on  the  alterna- 
tive rate,  which,  however,  does  not  necessarily  render  an 
agreement  reasonable.  In  Robinson  v.  Oreat  Western  Ry. 
Co.  (■)  and  D  Arc  v.  London  and  North  Westein  Ry.  Co,  (') 
goods  were  carried  at  a  lower  rate  than  the  ordinary  charge, 
and  vet  the  condition  that  they  should  be  *'at  owner's  risk  " 
was  neld  not  to  absolve  the  carriers  from  liability  for  delay. 
Improper  package  is  equally  outside  the  condition.  What 
mav  the  parties  be  assumed  to  have  contemplated  when 
making  this  agreement )  On  the  one  hand  that  the  defend- 
ants would  pack  the  cheeses  in  a  proper  number  of  trucks, 
199]  ^and  on  the  other  hand  that,  in  consideration  of  the 
reduced  freight,  the  plaintiff  would  relieve  the  defendants 
from  responsibility  for  those  losses  and  acts  of  negligence 
incidental  to  the  conveyance  of  goods.  Surely  he  ca4^not  be 
deemed  to  have  voluntarily  abandoned  all  right  to  have  the 
ordinary  means  of  conveyance  provided.  If  so,  the  option 
of  a  reduced  freight,  which  nevertheless  was  a  high  one,  is 
not  a  reasonable  alternative,  and  therefore  would  not  make 
the  agreement  for  such  extensive  risk  reasonable.  This  is 
nor  a  case  in  which  the  defendants  offer  the  customer  a  bona 
fide  practical  choice,  either  to  have  his  goods  carried  in  the 
ordinary  way  for  a  reasonable  remuneration,  or  at  his  own 
risk  at  a  lower  rate,  which  according  to  Blackburn,  J.,  in 
Peek  V.  North  Staffordshire  Ry.  Co.  (*),  might  make  the 
terms  reasonable.  Secondly,  assuming  that  ''owner's  risk" 
means  the  terms  stated  in  the  consignment  note,  the  plain- 
tiff may  claim  the  benefit  of  the  exception.  His  cheeses 
were  injured  by  the  *' wilful  misconduct  of  the  company's 
servants."  ''Wilful  misconduct"  means  some  conduct 
not  necessarily  amounting  to  a  criminal  act  or  a  trespass, 

Q)  10  H.  L.  C.  473 ;    32  L.  J.  (Q.B.),         (*)  Law  Rep.,  9  C.  P.,  325;  9  Eng.  R., 
241.  417. 

O  36  L.  J.  (C.P.),  123.  (*)  10  H.  L.  C,  478,  at  p.  613. 
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yet  other  than  mere  negligence.  To  save  using  two  more 
trucks  the  defendants  intentionally  put  the  cheeses  improp- 
erly into  one  truck  only.  That  is  not  an  act  of  mere  negli- 
gence. Suppose  they  bad  purposely  placed  the  cheese  with 
coals  in  a  truck,  or  carried  them  in  some  other  unsuitable 
manner,  would  not  that  be  "  wilful  misconduct  ?"  It  could 
not  be  said  that  under  such  conditions  the  company  mi^ht 
carry  a  horse  standing  on  an  open  truck,  and  yet  claim  im- 
munity if  the  animal  were  injured.  The  defendants  rely  on 
Olenister  v.  Great  Western  My.  Co.  ('),  where  the  Court  of 
Queen^s  Bench  held  similar  conditions  reasonable.  There, 
in  order  to  prevent  some  cattle  being  all  night  in  trucks,  the 
railway  company's  servants  humanely  removed  them  into  a 
yard,  whence,  however,  they  strayed  on  to  the  railway,  and, 
in  conseq^uence,  a  train  containing  the  plaintiff's  goods  ran 
off  the  line,  and  the  plaintiff's  goods  were  injured.  But 
Blackburn,  J.,  said:  *'It  is  admitted  that  there  was  no 
malice  in  what  the  servants  did  here,  and  I  fully  agree  that 
there  may  be  many  cases  of  wilful  misconduct  without  mal- 
ice ;  for  instance,  if  railway  servants  were  to  shunt  trucks 
of  cattle  into  a  siding  and  leave  them  unattended  for  twen- 
ty-four hours;  or  if  a  *rail  way  company  were,  for  [200 
economy,  knowingly  to  expose  cattle  to  a  risk  which  they 
incurred  thereby.  Here,  however,  the  circumstances  do  not, 
in  my  opinion,  amount  to  wilful  misconduct,  and  I  think 
the  judge  was  wrong  in  directing  the  jury  that  culpable 
negligence  was  necessarily  wilful  misconduct."  The  defend- 
ants Knew  how  Cheshire  cheeses  should  be  packed.  Evi- 
dence was  given  that  they  were  usually  placed  on  their  flat 
Bides  in  the  Great  Western  trains.  Then  for  the  sake  of 
economy  of  space  and  trucks,  the  defendants  purposely  ab- 
stained from  adopting  the  proper  means  of  conveyance. 

H.  Matthews,  Q.C.,  and  F.  A.  Bosanquet,  for  the  defend- 
ants :  There  are  three  questions  for  discussion  :  1.  What 
is  the  contract  1  2.  Is  it  just  and  reasonable?  3.  Does  it 
exempt  the  defendants  from  liability  for  the  damage  of 
which  the  plaintiff  complains  1  First.  The  parties  meant  to 
make  a  contract  on  the  terms  specified  in  the  consignment 
note.  The  phrase  "owner's  risk"  comprises  those  terms. 
It  is  enough  that  the  condition  limiting  liability  should  be 
in  writing  signed,  to  satisfy  the  requirements  of  the  act,  and 
the  surrounding  facts  may  be  regarded  in  order  to  construe 
the  written  condition.  Amongst  them  is  the  fact  that  the 
consignor  was  aware  of  the  two  rates,  chose  the  lower,  and 
when  sending  the  goods  at  "owner's  risk"  knew  that  he 

(»)  29  L.  T.  (N.S.),  423 ;  22  W.  R.,  72. 

28  Eno.  Rep.  23 
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Avas  sending  them  on  the  terms  stated  in  the  consignment 
note.  Interpreting  the  signed  condition  by  the  light  of  those 
facts,  it  is  apparent  that  the  contract  actually  made  was 
that  the  cheeses  should  be  carried  on  the  terms  stated  com- 
pendiously in  the  forwarding  note  and  fully  set  out  in  the 
consignment  note.  But  even  if  "  own<^r's  risk  "  stood  alone, 
the  condition  would  be  reasonable,  Stewart  v.  London  and 
North  Western  Ry.  Co.  (') ;  and  would,  where  an  alterna- 
tive rate  is  offered,  excuse  all  negligence  except  delay :  Rob- 
inson V.  Or  eat  Western  Ry,  Co,  (').  The  conditions  "with 
respect  to  receiving,  forwarding,  and  delivering"  goods  do 
not  apply  to  delay. 

[Brett,  J.:  Those  cases  would  cover  even  wilful  miscon- 
duct or  trespass.  Do  you  say  that,  where  there  is  an  alter- 
native, any  terms  may  be  imposed  ?] 

That  is  the  contention.  The  option  of  sending  the  goods 
201]  at  the  *ordinary  rate,  which  in  this  case  was  the  par- 
liamentary rate,  and  therefore  not  exorbitant,  renders  the 
alternative  contract  offered  by  the  company  reasonable  what- 
ever the  terms  may  be,  whether  they  exempt  from  liability 
for  accident,  negligence,  trespass,  or  felony.  But  ''owner's 
risk"  in  the  present  case  must  be  deemed  to  exclude  "wil- 
ful misconduct"  of  the  company's  servants,  and  therefore 
was  certainly  reasonable.  Reasonableness  is  a  mixed  ques- 
tion of  law  and  fact.  In  Beat  v.  South  Devon  Ry,  Co.  (*)  a 
condition  excluding  liability  for  loss  from  anv  cause  what- 
ever, other  than  gross  neglect  or  fraud,  was  held  reasonable. 
See  also  Harrison  v.  London^  Brighton  and  South  Coast 
Ry,  Co.  (*).  In  Gregory  v.  West  Midland  Ry.  Co,  (*)  Bram- 
well,  B.,  says:  "Whether  a  condition  be  reasonable  or  not 
cannot  be  decided  as  a  pure  matter  of  law.  It  is  a  Question 
which  should  be.  decided  by  the  judge  at  the  trial.^'  And 
Lopes,  J.,  has  decided  the  question.  The  reasonableness  of 
each  condition  must  depend  on  the  circumstances  of  the 
particular  case,  and  the  court  cannot  be  called  on  to  define 
abstract  reasonableness.  The  existence  of  a  bona  fide  alter- 
native rate  makes  reasonable  that  which  might  otherwise  be 
not  so.  Here  a  real  freedom  of  choice  was  left  to  the  con- 
signor. The  conditions  are  the  same  as  those  in  Olenister 
V.  Oreat  Western  Ry.  Co.  (*),  which  is  a  conclusive  authority 
in  favor  of  the  defendants.  Blackburn,  J.,  in  that  case  says 
that  where  there  is  a  bona  fide  alternative  any  terms  what- 

(»)  8  H.  &  C,  135;  83  L.  J.  (Ex.).  199.  (*)  2  B.  <fe  S.,  122;    81  L.  J.  (Q.B.), 

(«)  86  L.  J.  (C.P.),  123.  lis. 

(»)  5  H.  &  N.,  876 ;  29  L.  J.  (Ex.),  441 ;  (»)  83  L.  J.  (Ex.),  155,  at  p.  167. 

8  H.  &  C,  837,  (•)  29  L.  T.  (N.S.),  423 ;   22  W.  R.,  72. 
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soever  agreed  to  may  be  imposed.  But  here  wilful  miscon- 
duct is  excepted. 

[They  also  referred  to  McCance  v.  London  and  North 
Western  By.  Co,  C) ;  Hain  v.  Olasgoto  and  SoiUh  Western 
Ry.  Co,  (•) ;  Carr  v.  Lancashire  and  Yorkshire  Ry,  Co,  (") ; 
Gallagher  v.  Or  eat  Western  Ry,  Co,  (*).] 

Lastly,  wilful  misconduct  may  be  defined  as  doing  wrong 
knowing  that  it  will  cause  damage :  wilful  omission  might 
come  within  the  definition  ;  as,  for  instance,  a  wilful  omis- 
sion by  a  pointsman  to  turn  the  points  on  a  railway.  Here 
there  was  no  wilful  act.  *At  most  the  evidence  only  [202 
shows  that  the  cheese  was  improperly  packed  by  persons  in 
London  who  could  not  be  expected  to  know  the  peculiari- 
ties of  this  class  of  cheese,  and  are  not  shown  to  have  known 
them,  or  that  the  mode  of  packing  was  wrong.  Even  if 
they  were  to  some  degree  careless,  the  company  will  be  pro- 
tected by  the  condition.  The  claim  itself  alleges  only  neg- 
ligence. 

Pawellj  Q.C.,  replied. 

Bramwell,  L.J.:  This  judgment  should  be  affirmed. 
We  would,  if  necessary,  amend  the  replication  as  we  are 
asked  to  do,  but  I  think  that  the  contract  is  correctly  set 
forth  in  it.  According  to  the  decision  of  Peek  v.  rforth 
Staffordshire  Ry,  Co,  (*),  a  special  contract  under  the  Rail- 
way and  Canal  Traffic  Act,  1864,  is  not  valid  unless  signed. 
We  must  therefore  look  at  the  document  signed  by  BLutch- 
inson,  and  interpret  it.  But  we  must  interpret  it  by  the 
rule  which  Parke,  B.,  enunciated,  and  which  is  cited  by 
Blackburn,  J.,  in  PeeKs  Casei^).  This  is  the  contract: 
*'  To  the  Great  Western  Railway  Company.  Please  receive 
and  forward  to  Mr.  G.  Lewis'  order.  Market  Hall,  Shrews- 
bury," certain  goods  enumerated.  **  Owner's  risk.  W.  J. 
Hutchinson."  Speaking  with  great  strictness,  the  consign- 
ment note  ought  not,  I  think,  to  be  looked  at.  It  is  not  re- 
ferred to  in  the  statement  I  have  read,  nor  is  it  incorporated 
with  it,  and,  if  the  two  were  put  together,  no  necessary  ref- 
erence to  the  consignment  note  would  appear  in  the  docu- 
ment signed  by  Hutchinson.  But  I  thiuK  it  is  a  rule  of 
evidence  or  law  that  where  words  are  used  which  would 
comprehend  some  other  than  one  necessarily  exclusive 
meaning  upon  which  the  judges  are  to  put  an  interpretation, 
then,  as  Parke,  B.,  said,  all  the  surrounding  circumstances. 


Q)  81  L.  J.  (Ex.).  66. 

(•)  7  Sc.  Dec.  (3d  series).  489 

(«)  7  Ex.,  707;  21  L.  J.  (Ex.),  261. 

(*)  8  It,  L.  R.  C.  L.  Rep.,  826. 


(«)  10  H.  L.  C,  473;  82  L.  J.  (Q.B.), 
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and  the  course  of  dealing  between  the  parties,  not  only  may, 
bnt  must,  be  looked  at  to  ascertain  the  meaning  of  those 
words  when  used  in  reference  to  those  surrounding  circum- 
stances and  that  course  of  dealing ;  and  therefore  I  cannot 
doubt  that  in  this  case  there  was  a  course  of  dealing  between 
the  consignor  and  the  Great  Western  Kailway  Company, 
by  which  goods  were  sent  and  carried  under  two  kinds  of 
contract,  and  that,  under  the  first  kind,  goods  were  carried 
203]  at  one  rate  by  the  company  with  an  *ordinary  car- 
rier's liability:  the  liability  of  insurers:  and  that  under 
the  second,  goods  were  carried  at  another  rate  with  what 
was  compendiously  termed  ** owner's  risk,"  which,  when 
the  course  of  business  between  the  parties  is  regarded, 
means  at  the  risk  of  the  owner  in  consiaeration  of  the  lower 
rate,  plus  the  liability  of  the  company  for  the  "  wilful  mis- 
conduct" of  their  servants.  Now  I  think  that  is  the  proper 
interpretation  of  the  document  signed  by  Hutchinson, — an 
interpretation  obtained,  not  by  joining  the  consignment  note 
to  it,  but  by  regarding  the  course  of  business  between  the 
consignor  and  company.  To  illustrate  this :  if  the  contract 
were  for  the  sale  of  goods,  and  contained  the  words,  **  I  buy 
of  you  so  much  goc^s  at  the  price  I  mentioned  yesterday," 
or,  **I  will  pay  you  £60  for  them,  the  credit  to  be  that  I 
mentioned  yesterday,"  there  would  not  be  a  contract  in 
writing  under  the  Statute  of  Frauds.  But,  suppose  the 
words  were,  "  I  will  buy  the  goods,"  and  so  forth,  *'at  the 
usual  credit,"  and  then  it  had  been  shown  that  there  had 
been  a  course  of  dealing  between  the  parties  for  years,  and 
there  had  been  a  usual  credit,  surely  that  evidence  might 
have  been  given,  and  it  could  not  be  said  that  there  was  not 
a  sufficient  contract  under  the  Statute  of  Frauds.  Again, 
suppose  a  mercantile  document  had  in  it  the  words  "  prompt 
as  customary,"  what  that  was  mi^ht  surely  be  shown,  or 
*^  according  to  the  Rules  of  the  Liverpool  Cotton  Associa- 
tion," what  those  were  also.  On  these  considerations,  I  am 
of  opinion  that  the  course  of  dealing  between  these  parties, 
not  only  may,  but  must,  be  regarded,  and  then  tnere  is 
abundant  evidence  to  show  the  meaning  of  '^ owner^s  risk" 
to  be  that  the  goods  are  carried  at  the  lower  rate  in  consid- 
eration of  the  condition,  on  the  one  side,  that  the  company 
will  be  bound,  under  the  circumstances,  to  take  the  lower 
rate,  and  cannot  demand  more,  while,  on  the  other  side,  the 
consignor  sends  the  goods  at  the  risk  of  the  owner,  plus  the 
liability  of  the  company  for  the  wilful  misconduct  of  their 
Servants.  Such  is  the  proper  meaning  of  the  term,  and 
therefoi^  I  think  that  to  alter  the  replication  would  not  be 
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to  amend,  but  to  falsify  it,  whereas  at  present  it  is  true. 
If  so,  we  have  next  to  consider  the  question  whether  this 
contract  is  just  and  reasonable  t  Now  it  has  been  decided 
that  a  contract  of  this  kind,  though  in  writing,  must  be 
just  and  reasonable  under  the  statute.  By  that  decision 
*of  the  House  of  Lords  I  am  of  course  bound.  But,  [204 
in  the  absence  of  it,  I  might  almost  go  so  far  as  to  say  that 
I  never  could  bring  myself  to  hold  a  contract,  which  the 

Jarties  had  agreed  to,  otherwise  than  just  and  reasonable. 
*ossibly  some  terms  might  be  so  utterly  preposterous  that 
they  could  only  have  teen  entered  into  by  a  person  in  a 
state  of  hallucination,  and  therefore  such  a  bargain  would 
not  be  just  and  reasonable.  But  it  would  require  the  very 
strongest  evidence  to  satisfy  me  that  where  such  a  contract 
as  the  one  before  us  is  made  between  a  carrier  and  a  man 
who  was  in  the  habit  of  employing  that  carrier,  and  had 
the  option  of  entering  into  the  contract  as  it  stood,  or  of 
entering  into  another  contract  with  the  usual  liability  of  a 
carrier,  viz.,  insurance  at  a  higher  rate,  the  contract  so  made 
is  not  just  and  reasonable.  Peek  v.  North  ^xiffordshire 
Ry.  Co,  (')  does  not  apply.  The  company  there  said  in  effect 
to  the  consignor,  *' We  will  not  take  your  goods  on  reason- 
able terms  as  insurers,  but  we  will  take  them  upon  other 
terms,  not  being  insurers."  So  there  was  no  real  alternative 
offered.  But  iiere  the  plaintiff  might  at  his  option  have  had 
his  goods  carried  by  tne  defendants  as  insurers  at  the  60^. 
rate,  a  sum  which  their  act  entitled  them  to  charge,  whereas 
in  PeeKs  Case{')  the  railway  company  had  no  right  to  de- 
mand the  toll  they  sought  to  exact  for  carrying  the  goods 
witb  the  ordinary  liability  of  common  carriers.  The  pres- 
ent defendants  gave  to  the  plaintiff  an  option  by  saying, 
"Send  your  cheese,  if  you  please,  at  the  rate  we  have  a 
right  to  charge  you,  and  we  will  take  the  liability  of  car- 
riers, that  is,  we  will  be  insurers,  and  undertake  that  your 
cheeses  shall  arrive  in  as  good  a  condition  as  that  in  which 
they  started,  whatever  may  have  caused  any  loss  or  dam- 
age to  them,  unless  it  be  their  own  'inherent  vice.'  "  Those 
are  one  set  of  terras.  The  other  set  is,  "  Pay  us  a  less  sum, 
and  take  upon  yourself  the  risk  of  damage,  less  that  risk 
which  arises  from  the  wilful  misconduct  of  our  servants, 
and  we  will  charge  you  that  sum  in  consideration  of  your 
so  doing."  Now  can  it  be  said  that  that  is  an  unreasonable 
contract  i  Even  were  the  exceptions  of  the  risk  of  wilful 
misconduct  of  the  defendants'  servants  omitted  from  the 
terms,  I  should  think  it  would  be  impossible  to  hold  the 

(»)  10  H.  L.  C,  473;  82  L.  J.  (aB.),  241. 
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contract  unreasonable.  Do  we  not  feel  assured  that  if  we 
205]  to-day  held  this  *contract  unreasonable  and  that  the 
plaintiff  was  foolish  to  make  it,  he  would  to-morrow  enter 
into  a  similar  contract,  saying  to  the  railway  company, 
"Pray  carry  my  goods  at  the  40^.  instead  of  the  60^.  rate.  *  I 
will  run  the  risa."  Then,  if  that  contract  came  again  before 
us,  how  could  we  hold  that  it  was  not  just  and  reasonable  ? 
It  would  be  impossible  to  do  so.  Then  would  it  be  unrea- 
sonable for  a  railway  company  to  sav  to  a  man  of  business, 
and  competent  to  judge  for  himself,  "We  are  continually 
told  that  our  servants  are  negligent,  sometimes  they  are; 
we  are  also  often  told  that  they  are  guilty  of  wilful  miscon- 
duct, sometimes  they  are  ;  but  we  wish  to  avoid  examining 
and  contesting  such  assertions,  so  we  will  carry  your  goods 
at  a  lower  rate,  if  you  will  spare  us  inquiry  as  to  whether 
any  damage  that  happens  to  them  has  been  occasioned  by 
either  of  those  causes,  and  will  take  the  consequences." 
Were  such  terms  proposed,  explained  and  accepted,  I  fail 
to  understand  how  any  court  would  hold  they  were  not  just 
and  reasonable.  But  I  think  that  the  question  in  this  case 
ought  to  have  been  dealt  with  upon  the  footing  that  the 
words  "except  for  the  wilful  miscondacfc  of  servants"  were 
in  the  agreement ;  although  the  observations  I  have  made 
would  have  been  equally  made  by  me  even  if  they  were  not ; 
and  I  would  further  remark  that  the  clause  is  not  an  abso- 
lute protection.  I  am  much  inclined  to  think  that,  if  the 
directors  of  the  railway  company  were  to  order  that  when- 
ever goods  came  upon  those  terms  they  should  be  put  in 
different  trucks,  and  it  turned  out  that  the  trucks  were  not 
the  trucks  appropriate  to  those  goods,  that  would  not  be  the 
wilful  misconduct  of  the  company's  servants,  because  they 
would  be  only  obeying  orders,  and  not  doing  anything 
wrong,  and  the  company  might  be  held  to  be  liable.  There- 
fore, whichever  interpretation  is  given  to  this — whether  the 
terms  are  considered  with  or  without  the  exception  of  wilful 
misconduct  of  the  company's  servants — I  cannot  but  think 
the  condition  just  and  reasonable. 

The  burthen  of  proof  is,  I  suppose,  on  the  company. 
The  proviso  of  the  act  is,  "that  nothing  herein  contained 
shall  be  construed  to  prevent  the  .  .  .  companies  from 
making  such  conditions  ...  as  shall  be  adjudged  by  the 
court  or  judge  before  whom  any  question  relating  thereto 
shall  be  tried  to  be  just  and  reasonable.  But  to  my  mind 
206]  the  most  cogent  evidence  that  the  conditions  are  *just 
and  reasonable  is  afforded  by  the  fact  that  the  plaintiff  en- 
tered into  this  arrangement ;  he  is  a  cheesefactor,  who  knows 
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how  cheese  will  bear  travelling,  how  it  ought  to  be  packed, 
and  what  its  risks  are,  yet  he  consents  to  be  bound  by  the 
contract,  and  trusts  to  the  ingenuity  of  counsel  to  show 
that  in  some  way  or  another  the  contract  is  not  just  and 
reasonable.  I  am  of  opinion  that  it  is  a  just  and  reason- 
able contract,  whether  taken  with  or  without  the  qualifica- 
tion I  have  discussed. 

The  next  and  only  other  question  is,  was  this  damage 
caused  by  the  wilful  misconduct  of  the  defendants'  ser- 
vants? Mr.  Powell's  argument,  when  analyzed,  is  to  this 
effect.  '*The  conduct  of  which  we  complain  was  their  con- 
duct, and  that  conduct  was  misconduct,  and  it  was  not  acci- 
dental, therefore  it  was  wilful."  So  that,  in  the  result, 
unless  a  thing  is  a  pure  accident,  it  is  wilful.  If  a  man 
were  walking  along  and  tripped  over  some  goods  which  he 
did  not  happen  to  see,  it  would  be  said  that  the  tripping 
was  the  result  of  his  conduct,  which  was  m^conduct — not 
accidental  but  wilful — and  that  the  wilfulness  was  in  not 
looking  out.  I  do  not,  however,  think  the  question  can  be 
thus  dealt  with.  There  is  such  a  mass  of  authorities  to 
show  what  ''wilful  misconduct"  is,  that  we  should  hardly 
be  justified,  as  a  Court  of  Appeal,  in  departing  from  them, 
even  if  we  thought  them  to  be  wrong.  "Wilful  miscon- 
duct" means  misconduct  to  which  the  will  is  a  party,  some- 
thing opposed  to  accident  or  negligence;  the  miSGondnctj 
not  the  conduct,  must  be  wilful.  It  has  been  said,  and,  I 
think,  correctly,  that,  perhaps,  one  condition  of  "wilful 
misconduct"  must  be  that  the  person  guilty  of  it  should 
know  that  mischief  will  result  n-om  it.  But  to  my  mind 
there  might  be  other  "wilful  misconduct."  I  think  it 
would  be  wilful  misconduct  if  a  man  did  an  act  not  knowing 
'  whether  mischief  would  or  would  not  result  from  it.  I  do 
not  mean  when  in  a  state  of  ignorance,  but  after  being  told, 
''Now  this  may  or  may  not  be  a  right  thing  to  do."  He 
might  say,  "Well,  I  do  not  know  which  is  right,  and  I  do 
not  care ;  I  will  do  this."  I  am  much  inclined  to  think 
that  that  would  be  "wilful  misconduct,"  because  he  acted 
under  the  supposition  that  it  might  be  mischievous,  and 
with  an  indifference  to  his  duty  to  ascertain  whether  it  was 
mischievous  or  not.  I  think  that  would  be  wilful  miscon- 
duct. Is  there  any  evidence  of  such  *wilful  miscon-  [207 
duct  here  ?  I  really  think  there  is  not.  It  is  said  that  more 
cheeses  were  packed  in  this  truck  than  there  ought  to 
liave  been,  and  that  they  were  packed  in  the  wrong  way. 
Well,  I  think  there  is  abundant  evidence  that  if  these 
cheeses  had  been  packed  at  some  place  in  Cheshire  or 
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Shropshire,  where  they  are  commonly  packed,  in  order 
to  come  to  London,  they  would  have  been  packed  differ- 
ently, and  that  the  right  conclusion  for  the  learned  judge  to 
have  drawn  from  the  evidence  would  have  been  that  men 
who  were  in  the  hahit  of  packing  them,  and  usually  pack- 
ing in  a  different  manner,  must  have  known  that  by  pack- 
ing  them  in  this  way  they  were  packing  them  in  an  unusual, 
and  therefore  presumably  wrong,  way.  But  I  cannot  think 
that  there  was  evidence  in  this  case  to  show,  or  on  which  the 
learned  judge  could  properly  find,  that  the  men  who  packed 
these  cheeses — who  were  in  London,  a  place  from  which 
much  Cheshire  cheese  is  probably  not  exported — knew  that 
they  were  doing  wrong,  or,  at  all  events,  that  they  were 
aware  that  mischief  might  result,  and  that  they,  improp- 
erly, failed  to  inform  themselves  as  to  whether  mischief 
would  or  would  not  result  from  it.  The  learned  judge  who 
tried  the  case  has  found  to  the  contrary,  and  we  ought 
not  to  reverse  his  decision  unless  we  are  satisfied  that  he 
was  wrong.  I  think  he  was  right,  and  that  the  appeal 
must  fail. 

Brett,  L.  J.:  I  give  no  opinion  as  to  whether  an  amend- 
ment was  required  or  not,  because  if  the  pleadings  did  re- 
quire amendment  they  ought  to  have  bcJen  amended.  I 
shall  consider  the  case,  therefore,  without  regard  to  the 
pleadings.  Upon  the  real  facts  the  first  question  is,  whether 
the  company  have  obtained  such  a  document  as  gives  them 
some  exoneration  at  least  from  their  ordinary  liability  as 
common  carriers  of  these  goods.  That  they  did  possess  a 
document  sufiicient  to  give  them  some  exoneration — if  that 
document  was  reasonable — is  beyond  doubt.  They  have  a 
paper  containing  conditions  as  to  the  carriage,  which  is  ad- 
mitted to  be  signed  by  the  consignor,  and  unless  it  be  un- 
reasonable it  is  a  sufficient  writing  signed  by  the  consignor 
as  to  the  conditions  of  carriage.  Then  what  is  the  proper 
construction  of  that  document?  It  has  no  words  in  it  refer- 
ring to  any  other  document,  therefore  I  apprehend  that  it 
208]  must  be  construed  by  itself,  and,  as  has  often  *been 
said,  within  the  four  corners  of  it,  and  that. we  could  not 
introduce  anything  which  is  on  the  consignment  note  into 
it,  for  there  are  no  words  of  reference  in  the  one  to  the  other, 
and  therefore  it  cannot  be  considered  as  incorporated  by 
reason  of  reference.  I  think  we  have  to  construe  the  signed 
document  by  itself,  but  that  in  construing  it  we  have  a  right 
to  avail  ourselves  of  all  the  ordinary  rules  of  construction, 
and  of  all  the  recognized  aids  which  judges  are  entitled  to 
make  use  of  in  order  to  construe  a  written  document.     Now 
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I  apprehend  that,  in  order  to  construe  a  written  document, 
the  court  is  entitled  to  have  all  the  facts  relating  to  it  and 
which  were  existing  at  the  time  the  written  contract  was 
made,  and  which  were  known  to  both  parties.  Certain  facts 
existing  at  a  time  when  a  written  contract  is  made  are  some- 
times xsastoms  of  trade,  or  the  ordinary  usages  of  trade ; 
sometimes  the  course  of  business  between  the  parties ;  some- 
times they  consist  of  a  knowledge  of  the  matter  about  which 
the  parties  were  negotiating ;  the  court  is  entitled  to  ask 
for  those  facts,  to  enable  it  to  construe  the  written  docu- 
ment ;  not  simply  because  they  are  customs  of  trade,  or  the 
course  of  business  between  the  parties,  but  because  they  are 
facts  which  were  existing  at  the  time,  and  which  have  a 
relation  to  the  written  contract,  and  which  are  things  which 
must  be  taken  to  have  been  known  by  both  parties  to  the 
contract.  Here  there  were  certain  facts  given  in  evidence 
which,  I  think,  we  are  entitled  to  look  at  to  enable  us  to  con- 
strue the  phrase  ''owner's  risk."  The  facts  known  to  both 
parties,  as  I  take  it,  upon  the  evidence,  were  that  the  Great 
Western  Railway  Company  had  two  rates  of  charge,  and 
that  when  persons  elected  to  send  goods  at  the  one  rate  the 
senders  ana  the  company  understood  that  the  goods  were  to 
be  taken  with  the  common  carrier's  risk,  and  that  when  they 
elected  to  send  the  goods  at  the  other  rate  both  parties 
knew  that  the  company  were  taking  them  upon  different 
terms ;  and  more  than  that,  it  was  proved  here  that  the  con- 
signor and  the  Great  Western  Railway  Company  knew 
what  those  other  terms  were.  They  both  knew  that  those 
terms  were  that  the  company  should  be  absolved  from  all 
risk,  except  the  wilful  misconduct  of  tlieir  servants,  and 
both  parties  knew  that  the  phrase  "  owner's  risk"  was  used 
commonly  between  them  wnere  one  of  those  two  liabilities 
was  intended  to  be  incurred.  Those  facts  being  known  to 
*both  parties,  we  have  to  construe  the  phrase  "own-  [209 
er's  risk."  If  the  liability  were  inconsistent  with  either  of 
those  two  contracts,  we  could  not  attribute  it  to  that  one 
with  which  it  was  inconsistent,  notwithstanding  any  knowl- 
edge obtained  as  to  the  facts  surrounding  the  transaction. 
But  here  "owner's  risk"  might  be  applied  to  the  more  lim- 
ited liability  of  the  company  and  to  the  form  of  contract 
under  which,  I  say,  both  parties  knew  the  company  was  in 
the  habit  of  caiTying;  and,  under  those  circumstances  it 
seems  to  me  that  within  the  very  terms  of  the  document 
signed  we  should  construe  "owner's  risk"  as  meaning,  be- 
tween these  parties,  that  the  company  were  to  be  absolved 
from  all  liability  for  damage  in  the  carriage  of  these  goods, 
28  Eno  Hep.  24 
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nnless  tbat  damage  was  caused  by  tbe  wilful  misconduct  of 
their  servanta.     Now,  that  being  the  interpretation  of  tha 
contract,  the  question  arises  whether  such  condition  is  just 
and  reasonable?    If  there  had  been  no  real  alternative  rata 
which  the  consignor  might  elect  to  take,  I  should  have  said 
that  the  cases  show  that  the  condition  which  absolved  the 
company  from  the   negligence  of  their  servants  would  be 
unjust  and  unreasonable ;  but  it  has  been  held,  and  I  think 
that  we  ought  and  are  boand  to  hold,  that  where  there  is  a 
real  alternative  rate — and  so  a  real  power  of  choice  left  to 
the  consignor  as  to  the  rate  at  which  he  can  send  his  goods 
— that  that  is  a  power  given  to  the  consignor  which  may 
make  conditions  reasonable  and  just,  which  would  be  unjust 
and  onreasonable  if  there  was  not  that  power  of  election. 
Therefore,  so  far,  the  contract  having  this  exception  in  it  of 
the  wilful  misconduct  of  the  defendants'  servants,  1  think 
we  ought  to  say  that  the  considerations  here  are  just  and 
reasonable,  and  I  think  there  is  authority  in  the  cases  whicb 
have  been  cited  for  declaring  that  to  be  the  true  construction. 
Although  there  is  the  alternative  rate  of  carriage,  if  the  ex- 
ception as  to  the  wilful  misconduct  of  the  dettndanta'  ser- 
vants had  not  been  in  the  document,  I  confess  I  should  at 
least  have  hesitated  very  much  before  I  could  have  held,  or 
consented  to  a  judgment  affirming,    that   the   terms  were 
fair  and   reasonable.     I  am  not  prepared   to  say  that  the 
agreement  of  the  parties  to  specific   conditions  is   conclu- 
sive proof  that  those  conditions  are  just  and  reasonable, 
even  although  there  is  an  alternative  rate ;  and  I  regret  that 
I   cannot,  as   at   present   advised,    agree  with  what  Biam- 
210]    well,  L.J.,  *ba8  said  upon  that  subject,  and  I  do  not 
think  that  the  agreement  of  the  parties  to  specific  conditions 
3  the  contract  is  conclusive,  so  that  the  court  must 
conditions  to  be  just  and  reasonable.     On  the 
he  inclination  of  my  opinion  is  that  even  though 
had  agreed  to  them,  and  the  conditions  were 
ndeven  if,  as  my  Lord  suggested,  after  a  decision 
rt,  the  consignors  were  again  to  agree  to  send 
on  the  same  terms,  it  would  be  for  the  court,  not- 
ig,  to  say,  when  all  the  facts  undisputed  or  found 
efore  them,  whether  the  conditions  were  just  and 
and  if  they  Were  unjust  and  unreasonable  on 
asion,  then,  as  far  as  I  can  see,  on  the  second 
>ccasion  they  would  be  eijually  unjust  and  un- 
The  consent  of  the  parties  does  not  make  that 
and  just  which  la  the  opinion  of  the  court  is  nn- 
ireasonable,  therefore  I  should  hesitate  to  go  so 
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far ;  but  it  is  not  necessary  to  do  so  for  the  decision  of  this 
case.  Assutning  the  construction  of  the  contract  to  be  as  I 
have  said,  it  has  in  it  the  exception  as  to  the  wilful  miscon- 
duct of  the  company's  servants  ;  there  is  a  real  alternative 
rate  for  the  two  contracts,  and  therefore  I  think  that  the  con- 
tract into  which  those  parties  did  enter,  or,  rather,  the  con- 
ditions into  which  they  entered,  must  be  held  to  be  fair  and 
reasonable.  If  that  be  so,  the  only  question  is  whether  it  con 
be  said  that  the  learned  judge  was  wrong,  in  finding  that 
there  was  not  wilful  misconduct  on  the  part  of  the  railway 
company's  servants.  In  a  contract  where  the  term  wilful 
misconduct  is  put  as  something  different  from  and  excluding 
negligence  of  every  kind,  it  seems  to  me  that  it  must  mean 
the  doin^  of  something,  or  the  omitting  to  do  something, 
which  it  IS  wrong  to  do  or  to  omit,  where  the  person  who  is 
guilty  of  the  act  or  omission  knows  that  the  act  which  he 
is  doing,  or  that  which  he  is  omitting  to  do,  is  a  wrong  thing 
to  do  or  to  omit ;  and  it  involves  the  knowledge  of  the  per- 
son that  the  thing  which  he  is  doing  is  wrong ;  I  think  that 
if  he  knows  that  what  he  is  doing  will  seriously  damage  the 
^oods  of  a  consignor,  then  he  knows  that  what  he  is  doing 
IS  a  wrong  thing  to  do ;  and  also,  as  my  Lord  has  put  it,  if 
it  is  brought  to  his  notice  that  what  he  is  doing,  or  omitting 
to  do,  may  seriously  endanger  the  things  which  are  to  be 
sent,  and  he  wilfully  persists  in  doing  that  against  which  he 
is  warned,  careless  *  whether  he  may  be  doing  damage  [211 
or  not,  then  I  think  he  is  doing  a  wrong  thing,  and  that 
that  is  misconduct,  and  that,  as  ne  does  it  intentionally,  he 
is  guilty  of  wilful  misconduct ;  or  if  he  does,  or  omits  to  do 
something  which  everybody  must  know  is  likely  to  endanger 
or  damage  the  goods,  then  it  follows  that  he  is  doing  that 
which  he  knows  to  be  a  wrong  thing  to  do.  Care  must  be 
taken  to  ascertain  that  it  is  not  only  misconduct  but  wilful 
misconduct,  and  I  think  that  those  two  terms  together  im- 
port a  knowledge  of  wrong  on  the  part  of  the  person  who  is 
supposed  to  be  guilty  of  the  act  or  omission.  Such  being 
the  construction  of  the  words,  the  question  is,  whether  tlie 
learned  judge  was  right  or  wrong  in  the  decision  to  which  he 
came;  considering  that  these  goods  were  sent  from  the  Great 
Western  Railway  station  in  London  and  that  there  is  no 
evidence  of  any  peculiar  knowledge  on  the  part  of  the  rail- 
way officials  there  as  to  the  mode  of  loading  these  cheeses — 
there  is  really  no  evidence  as  to  any  knowledge  on  the  part  of 
the  persons  who  packed  these  cheeses — I  not  only  thinK  that 
my  Brother  Lopes  was  right  in  the  decision  to  which  he 
came,  but  I  confess  it  seems  to  me  that  there  was  no  evidence 
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which  could  have  been  properly  submitted  to  a  jury  as  to 
any  wilful  misconduct  on  the  part  of  those  who  packed 
these  cheeses.  I  therefore  think  that  the  judgment  of  my 
Brother  Lopes  was  right,  and  that  our  judgment  must  be  for 
the  defendants. 

Cotton,  L.  J.:  The  question  in  this  case  is  whether,  hav- 
ing regard  to  s.  6  of  the  Kailway  Traffic  and  Canal  Act,  1854, 
the  company  can  make  a  contract  or  conditions  between 
themselves  and  the  plaintiflE  which  relieve  them  of  liability 
in  the  present  case.  The  first  question  for  us  is  what  is  the 
contract?  It  is  conceded  by  the  plaintiffs  counsel  that 
the  document  signed  by  Hutchinson  must  be  considered  as 
the  contract.  What  are  its  conditions  ?  We  must  construe 
it  as  we  should  any  other  written  contract,  remembering  only 
that  the  act  requires  that  there  must  be  a  valid  contract  in 
writing  signed,  and  that  the  conditions  of  it  must  be  reason- 
able. The  only  part  of  the  present  contract  we  need  now 
consider  is  the  term  ''owner's  risk."  The  document  signed 
by  Hutchinson  does  not  in  any  way  refer  to  the  consignment 
note,  and  I  do  not  treat  the  document  as  if  the  note  were 
212]  embodied  *in  it,  nor  do  I  refer  to  the  consignment 
note  as  by  itself  enabling  us  to  put  a  construction  on  the 
contract  m  the  document  signed  by  the  plaintiffs  agent. 
But  in  this,  as  in  all  other  cases,  we  are  entitled  to  look  to 
the  surrounding  circumstances;  we  cannot  look  to  the  acts 
of  the  parties  for  the  purpose  of  finding  what  their  inten- 
tion was,  but  we  may  look  to  the  course  of  dealing  of  the 
parties  to  see  whether  they  have  given  a  conventional  mean- 
ing to  any  terms  used  in  the  contract,  and  then  the  question 
becomes  one  simply  of  construction  of  the  contract.  From 
the  evidence  it  appeaj-s  that  the  plaintiff  had  sent  goods  to 
the  railway  company  previously  in  exactly  the  same  manner 
as  in  the  present  case,  viz.,  under  a  consignment  note,  con- 
taining tne  words  ''owner's  risk,"  and  that  it  had  been 
acted  upon  by  the  railway  company  sending  the  goods  at 
the  lower  rate,  and,  in  fact,  with  the  condition  that  they  were 
not  to  be  liable  except  for  wilful  misconduct  of  their  ser- 
vants. The  plaintiff  knew  that,  and  that  he  and  the  com- 
pany had  treated  the  words  as  meaning  the  same  thing. 
Therefore  we  are  justified  in  arriving  at  the  conclusion  that, 
upon  a  proper  construction  of  that  written  document,  it  was 
a  contract  as  between  the  plaintiff  and  the  railway  company 
by  which  the  plaintiff  contracted  to  send  his  goods  subject 
to  that  condition  under  which  they  agreed  to  take  them.  It 
is  a  contract  in  writing  therefore  signed  by  him,  containing 
the  condition  that  the  railway  company  carrying  at  the 
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lower  rate  shall  not  be  liable,  except  for  wilful  misconduct 
on  the  part  of  their  servants.  Was  that  a  just  and  reason- 
able condition  within  the  meaning  of  the  act  'i  For  although 
there  is  a  signed  contract  we  are  bound  by  the  decision  of 
PeeJtS  Case  (*),  from  which  I  do  not  for  one  moment  dissent, 
to  consider  whether  they  are  so.  A  thing  cannot  be  said  to 
be  in  the  abstract  reasonable.  We  must  in  dealing  with  it 
take  into  consideration  the  facts  in  reference  to  which  it 
would  be  reasonable  or  unreasonable,  and  one  of  those  facts 
is  this,  viz.,  whether  or  no  the  party  who  has  signed  the 
contract  had  it  forced  upon  him  without  an  option,  or 
whether  the  railway  company  gave  him  the  option  of  having 
his  goods  carried  in  some  other  way.  So,  no  doubt,  the 
alternative  contract  is  a  circumstance,  and  a  most  material 
circumstance,  in  considering  *whether  or  no  the  con-  [213 
dition  is  reasonable ;  and  in  this  case,  haying  regard  to  the 
fact  that  there  was  an  alternative  contract  into  which  he 
might  have  entered  to  have  the  goods  carried  at  the  parlia- 
mentary rate,  with  all  the  liability  upon  the  company  of 
common  carriers,  and  having  regard  also  to  the  decisions  on 
this  actual  condition,  I  certainly  think  that  we  ought  to 
hold  that  the  condition  is  a  reasonable  condition.  But  I 
must  not  be  deemed  to  assent  to  the  proposition  at  one  time 
pressed  on  us  in  argument,  that  if  there  is  an  alternative 
contract  open  to  parties  sending  goods,  no  condition  of  the 
contract  signed  by  him  can  be  held  to  be  unreasonable 
within  the  meaning  of  the  act  of  Parliament.  Were  it  neces- 
sary to  decide  any  such  <]^ue8tion,  I  should  certainly  take 
time  to  consider  it.    But  it  is  not,  and  I  refrain  from  ex- 

Sressing  any  opinion  on  it.  Then  the  sole  question  for 
ecision  is  really  this,  viz.,  whether  a  condition  in  these 
terms  does  or  does  not  protect  the -company,  that  is  to  say, 
whether  there  was  or  was  not  wilful  misconduct  on  the  part 
of  the  servants  of  the  company.  Now,  I  do  not  think  there 
can  be  any  doubt  at  all  that  wilful  misconduct  is  something 
entirely  different  from  negligence,  and  far  beyond  it,  whether 
the  negligence  be  culpable,  or  gross,  or  howsoever  denomi- 
nated. There  must  be  the  doing  of  something  which  the  per- 
son doing  it  knows  will  cause  risk  or  injury,  or  the  doing  of 
an  unusual  thing  with  reference  to  the  matter  in  hand,  either 
in  spite  of  warning  or  without  care,  regardless  whether  it 
will  or  will  not  cause  injury  to  the  goods  carried  or  other 
subject-matter  of  the  transaction.  It  was  asked  by  counsel 
in  argument  would  it  not  be  wilful  misconduct  on  the  part 
of  the  servants  of  the  Great  Western  Bailway  Company  to 

0)  10  H.  L.  C,  473 ;  82  L.  J.  (Q.B.),  241. 
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put  a  horse  into  an  open  truck  1  Certainly  it  would,  be- 
cause every  one  must  be  aware  that  putting  a  horse  into  an 
open  truck,  out  of  which  he  could  jump,  would,  in  all  prob- 
ability, lead  to  the  consequence  that  as  soon  as  the  train 
started  the  horse  would  try  to  jump  out  and  be  seriously 
injured.  We  have  now  to  deal  with  the  servants  of  the  rail- 
way company  loading  cheese,  but  it  is  not  every  one  who 
knows  that  cheese  of  this  description  will  be  injured  if 
packed  as  these  cheeses  were  pacKed.  Nobody  could  say 
that  all  cheese  would  be  damaged  by  the  mode  of  packing 
adopted  in  this  case.  It  is  in  evidence  that  cheeses — which 
presumably  may  be  a  large  proportion  of  the  cheeses  com- 
214]  ing  to  *raddington — are  packed  just  as  these  cheeses 
were  pacKed.  Then  it  was  said  that  cheeses — which  it  may 
be  supposed  come  also  to  the  Great  Western  at  Padding- 
ton — of  this  particular  class  are  packed  in  this  particular 
way.  Obviously  the  persons  who  would  have  to  unpack 
the  trucks  do  not  look  so  carefully  at  the  mode  in  which 
they  are  packed  as  when  they  pack  them — I  mean  that  if 
the  attention  of  the  servants  of  the  railway  company  were 
called  to  the  two  modes  of  packing,  I  do  not  know  whether 
they  would  at  once  observe  that  cheeses  coming  from  one 
district  were  packed  in  one  way,  and  those  from  another 
district  were  packed  in  another  way.  If  they  did,  they 
would  not  necessarily  know' the  reason,  or  that  cheeses  were 
improperly  packed,  or  packed  in  such  a  way  as  to  cause 
damage  to  them,  when  the^  were  put  on  their  edges  one  tier 
above  the  other.  Persons  m  Shropshire  and  Cheshire  would, 
of  course,  look  upon  the  matter  in  a  different  light,  and 
therefore  to  my  mind  the  evidence  of  the  witnesses  from 
those  counties  who  said  that  they  would  not  have  packed 
cheese  in  this  way,  does  not  really  show  that  the  servants  of 
the  company  at  Paddington — and  they  are  the  servants  with 
whose  conduct  we  have  to  deal — were  guilty  of  misconduct, 
certainly  not  of  wilful  misconduct,  when  they  packed  the 
cheeses  in  the  manner  which  is  said  to  have  led  to  the  mis- 
chief. Therefore,  not  only  do  I  hold  that  the  learned  judge 
was  right  in  the  decision  to  which  he  came  after  seeing  and 
hearing  all  the  witnesses,  but  so  far  as  I  can  satisfy  myself 
from  the  evidence,  or  on  the  portion  of  it  which  has  been 
read  to  us,  I  myself  should  have  arrived  at  the  same  con- 
clusion. 

Judgment  affirmed. 

Solicitors  for  plaintiff :  J.  <£•  F.  Needham^  for  Morris. 
Solicitor  for  defendants  :  R,  H.  Nelson, 
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phis,  etc.,  72  N.  T.,  90.  taining  a  restricted  liability  clause  or 
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In  some  of  the  states  it  is  held  to  be  The  question  whether  a  party  ac- 
contrary  to  public  policy  to  allow  a  car-  cepted  a  receipt  with  notice  of  its  cou- 
rier to  contract  for  a  restricted  liability,  tents,  or  with  notice  that  it  contained 

United    States,    Supreme    Court :  a  restricted  liability,  is  one  of  evidence 

Bank  v.  Adams,  93  U.  S.,  174.  to  be  determined  by  the  jury,  where 

Otherwise  as  to  the  valtie  of  articles  there  is  any  evidence  tending  to  show 

shipped  :  Railroad  v.  Fraloff,  100  U.  S.  he    did    not :   Madan  «.    Shepard,    78 

K..  24,  affirming  10  Blatchf.,  16.  N.  Y.,  830  ;  Gaines  «.  Union,  etc.,  28 

A  clause  of  exemption  must  be  clear,  Ohio  St.  R.,   418;  Merchants,  etc.,  v, 

explicit  and  unequivocal :   Kinney  v.  Lysor,  89  Ills.,  43  ;  Merchants,  etc.,  «. 

Jewett,  12  Weekly  Dig.,  42.  Joesting,  Id.,  152 ;  Erie,  etc.,  v.  Dater, 

A  clause  in  a  receipt  for  goods  by  the  91  id.,  195  ;  Bosconitz  v.  Adams,  etc., 

carrier,  exempting  him  from  common  93  id.,  523;  Hadd  «.  Express  Co.,  52 

law  liability,  is  not  binding  on  the  ship-  Verm.,  835. 

per  unless  he  knew  of  and  assented  to  Where  a  receipt  for  baggage,  con- 
it,  and  the  shipper's  acceptance  of  the  taining  restricted  liability,  was  handed 
receipt  does  not  bar  him  from  showing  to  a  passenger  in  a  dimly  lighted  car 
he  did  not  know  of  such  clause  :  Mer-  where  he  could  not  well  read  it,  with- 
chants.  etc.,  v.  Sheilbar,  86  Ills.,  71.  out  his  attention  being  called  to  it,  and 

See  Hadd  v.  Express  Co.,  52  Verm.,  the  court  refused  to  charge,  as  matter 

835.  of  law,  that  the  delivery  of  the  receipt 

Possession  by  a  shipper  of  a  carrier's  created  a  contract  for  restricted  liabil- 

receipt  for  the  property,  containing  spe-  ity,  but  submitted  the  question  to  the 

cial  terms,  is  at  least  prima  facie  evi-  j'ury;  held,  no  error.     That  defendant, 

dence  of  his  assent  to  them,  and  in  m  order  to  relieve  itself  from  full  lia- 

most  cases  may  be  conclusive  :    Wilde  bility,   was  bound  to  establish  a  con- 

«.    Merchants,    etc.,    47    Iowa,    272;  tract  upon  the  special  terms  contained 

Germania,  etc.,   v.  Memphis,  etc.,   72  in  the  receipt;    that  no  such  contract 

N.   Y.,  90;  Hill  v.  Syracuse,  etc.,  73  arose,  as  matter  of  law,  from  the  accept- 
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ance  of  the  receipt  under  the  dream-  the  parties  :  Wilde  9.  Merchants,  etc., 

stances :  Madan  «.  Shepard,  73  N.  Y.,  47  Iowa,  272. 

8d0 ;  Merchants,  etc.,  0.  Joesting,  89  A  common  carrier   which    receives 

Ills.,  152  ;  Erie,  etc.,  «.  Dater,  91  id.,  goods  from  a  connecting  line  is  not  en- 

195 ;  Bosconitz  0.  Adams,  etc.,  93  id.,  titled  to  the  benefit  of  any  limitation 

523.  upon  ite  common  law  liability,   con- 

The  acceptance  by  the  shipper  of  a  tained  in  an  express  contract  entered 

receipt  containing  a  restricted  liability  into  between  the  latter  and  consignor, 

clause,    will  not  bind    the  consignee  in  its  own  behalf  and  for  ita  own  pro- 

without  proof  of  authority  from  him  tection  :   Bancroft  «.   The  Merchanta' 

by  the  shipper  to  make  a  contract  for  Dispatch  Trans.  Co.»  47  Iowa,  262. 

such    restricted    liability:   Merchants,  The  first  carrier  has  no  authority  to 

etc.»  «.  Joesting.  89  Ills.,  152.  bind  the  shipper  by  a  contract  for  re- 

Where  the  shipper  accepted  a  receipt  stricted  liability  with  a  connecting  car- 

for  property  shipped  at  reduced  rates  rier  :  Babcock  v.  Lake  Shore,  etc.,  49 

with  the  words   ''O.   R.,"  signifying  N.  Y.,  491. 

"  Owner's  Risk ;"  held  that  his  testi-  A  contract  by  the  first  carrier  for  a 

mony  that  he  did  not  **see"  those  let-  restricted  liability  does  not  enure  to  the 

ters,  but  not  that  he  did  not  understand  benefit  of  a  connecting  carrier  to  whom 

their  meaning.    Held  that  the  restricted  the  goods  are  delivered  :  ^tna,  etc.,  o. 

liability  clearly  appeared  by  the  plain-  Wheeler,  49  N.  Y.,  616. 

tiff's  evidence,  and  had  not  been  over-  An  exception  in  it-s  bill  of  lading 

come:   Morrison  v,  Phillips,  etc.,  44  "that  the  express  company  is  not  to  be 

Wise.,  405.  liable  in  any  manner  or  to  any  extent 

An  instruction  that  unless  the  con-  for  any  loss  or  damage  or  detention  of 

signor   assented,   and    knowingly   in-  such  package,  or  its  contente,  or  of  any 

tended  to  assent,  to  the  restrictions  in  portion  thereof,  occasioned    by  fire," 

the  contract,  the  defendant  would  not  does  not  excuse  the  company  from  lia- 

be  relieved  from  ita  common  law  lia-  bility  for  the  loss  of  such  package  by 

bility,  and  that  the  jury  were  to  deter-  fire,  if  caused  by  the  negligence  of  a 

mine  whether  the  consignor  understood  railroad  company  to  which  the  former 

the  terms  of  the  receipt,  is  erroneous,  had  confided  a  part  of  the  duty  it  had 

Although  this  may  be  the  rule  where  assumed :  Bank  of  Kentucky  «.  Adams' 

the  consignor  merely  took  a  receipt  Ex.  C*o.,  98  U.  S.  Rep.,  174. 

containing  conditions,  yet  where  a  con-  An  exemption  from  damage  resulting 

tract  is  executed  by  the  shipper,  and  from  breaking  of  machinery  does  not 

there  is  no  reason  why  it  should  not  be  exempt  the  carrier,  if  after  machinery 

held  valid,  it  is  not  a  question  to  be  break,  instead  of  putting  in  for  repairs 

left  to  the  jury  to  determine  whether  or  he  keep  on,  and  unnecessarily  increase 

not  the  consignor  understood  ita  terms  :  the  length  of  the  voyage,  thus  prodac- 

C.  B.  &  Q.  R.  R.  Co.  «.  Hale,  2  Bradw.  ing  damage  :  Sherman  v.  Inman,  etc.. 

Rep..  154.  11  N.  Y.  Weekly  Dig.,  267. 

One  who  ships  his  own  goods  con-  So  an  exemption  from  damages  while 
signed  to  a  person  who  has  special  waiting  delivery,  if  such  damages  re- 
contract  with  the  carrier  for  the  carriage  suit  from  negligence  by  the  company  in 
of  goods  at  reduced  rates,  at  the  own-  failing  to  deliver  or  notify  the  Gon- 
er's risk,  and  afterwards  accounta  with  signee ;  McKinney  «.  Jewett.  24  Hun,  19. 
his  consignee  for  the  freight  charges  So  as  to  an  injury  from  unsafe  ma- 
paid  by  the  latter  on  the  £^>ods  at  the  chinery  furnished  by  carrier  in  load- 
reduced  rates,  will  not  be  held  to  have  ing  :  Potter  v.  Sharp.  24  Hun,  179. 
ratified  the  contract  as  one  for  the  car-  Where  a  carrier  receives  goods  to  be 
riage  of  such  goods,  at  his  risk,  unless  delivered  to  a  connecting  carrier,  he  is 
it  appears  that  he  had  notice  of  such  liable  for  it  as  carrier  until  he  notifies 
contract:  White  v.  Goodrich  Trans,  the  connecting  carrier  of  its  arrival  and 
Co. ,  46  Wise,  494.  a  reasonable  time  for  ita  removal  by  the 

Where,  on  delivery  of  property  to  a  latter :   Ayres  c.   Western  R    R.,   14 

carrier,  it  gave  him  a  shipping  receipt,  Blatchf. ,   9  ;    Bancroft    v.  Merchanta, 

and  afterwards  a  bill  of  lading,  held  etc. ,  47  Iowa,  262 ;  Faulkner  v.  Hart, 

that  the  bill  of  lading  and  not  the  ship-  82  N.  Y.,  413,  reversing  44  N.  Y.  Supr. 

ping  receipt  embodied  the  contract  of  Ct.,  471. 
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So  a  carrier,  who  delivers  goods  to  a  PennsyWania !  Clyde  v.   Hubbard. 

connectiDf;  carrier,  is  not  usually  liable  88  Penn.   St.    R.,   &58  ;  Philadelphia, 

for  any  injury  to  them  after  they  leave  etc.,  «.  Ramsey,  89  id.,  474 

his  custody  :    Pittsburg,  etc.,  «.  Mor-  Vermont:  Uadd  v.  Express  Co.,  52 

ton,  61  Ind.,  539.  Verm.,  335. 

Where  a  common  carrier  stipulates  As  to  the  sale  of  tickets  for  passen- 

in  a  bill  of  lading,  issued  to  a  shipper,  gers,  in  some  States  it  is  held  that  the 

that  it  will  carry  nis  goods  to  their  des-  company  selling  them  is  simply  the 

tioation  without  transfer,  in  cars  owned  agent  of  connecting  lines,  and  is  not 

and  controlled  by  the  company,  it  is  liable  for  an  injury  inflicted  upon  a  pas- 

boand  to  transport  the   goods  to  the  senger  in  a  connecting  line : 

terminus    designated    in    the    bill   of  Tennessee:    N.  &  C,  etc.,  «.  Spra- 

lading,  without  change  of  cars,  and  if  ghey,  8  Baxter,  341. 

it  fail  to  do  so  it  cannot  avail  itself  of  A  general  freight  agent  has  power 

any  restriction  upon  its  common  law  to  bind  a  railway  company  to  carry 

liability  contained  in  the  contract,  in  freight    beyond   the   terminus  of  its 

the  event  of  the  loss  of  the  goods  :  line,  but  a  station  agent  has  not :  Gro- 

Stewart  v.  Merchants'  Dispatch  xrans.  ver,  etc.,  «.  Missouri,  etc.,  70  Mo.,  672  ; 

Co..  47  Iowa,  229.  Wait  v.  A.  &  S.  R.  R.,  5  Lans.,  475. 

Though  where  the  "  Red  Line"  was  See  M'Comb  v.  Ix>ndon,  etc.,  Irish,  8 

run   by    several    connecting    carriers,  C.  L.,  107,  Id.,  462. 

held,  that   the  first  carrier  who  had  As  to  liability  of  a  carrier  for  injury 

properly  delivered  the  property  to  a  to  stock,  under  a  clause  that  no  damages 

connecting    carrier,    was    not    liable  :  will  be  paid  for  injury  to  the  cattle  un- 

Shiff  «.  N.  Y.  Cent,  etc.,  16  Hun,  278.  less  notice  of  the  alleged  injury  is  given 

In  some  of  the  States  it  is  held  that  before  the  cattle  are  unloaded,  see  Rice 

a  common    carrier,  who  receives  goods  «.  Kansas,  etc. ,  63  Mo. ,  314. 

consigned   to  a  point  beyond  the  ter-  As  to  the  liability  of  a  carrier  of  live 

minus  of  bis  own  route,  and  does  not,  animals  for  injury  from    delay,   and 

by  expresB  agreement,  limit  his  own  its  duty  to  have  appliances  for  unload- 

liability  to  losses  or  Injuries  over  his  ing  at  the  end  of  its  route,  see  Dunn  v. 

own  line,  is  liable  for  losses  or  injuries  Hannibal  &  St.  Jo.,  68  Mo.,  268  ;  Penn 

beyond  his  own  line  to  the  designated  v,  B.  <&  £.  R.  R.,  49  N.  Y.,  204 ;  Bills 

place  :  «.  N.  Y.  Cent.  R.  R.,  53  id.,  608  ;  S.  C, 

Alabama:  Mobile,  etc.,  v.  Copeland,  on  second  appeal,   11  N.  Y.  Weekly 

63  Ala.,  219.  Dig.,  559. 

BfiMonri :  Grover,  etc.,  v.  Missouri,  As  to  the  amount  or  value  of  baggage 

etc.,  70  Mo.,  672.  for  which  a  carrier  of  passengers  is 

In  others,  that  in  the  absence  of  a  liable,  see  Railroad  v.  Fraloff,  1(K)  U.  S. 
stipulation  by  a  carrier  to  transport  R.,  24,  affirming  10 Blatchf.,  16  ;  Bald- 
freight  beyond  the  terminus  of  its  own  win  V.  Lackawanna,  etc.,  74  N.  Y., 
route,  it  is  not  responsible  for  the  fault  125. 

of  those  it  employs  to  convey  the  re-  Where  the  injury  was  caused  by  the 

mainder  of  the  distance  ;  but  if  it  make  breaking  of  a  wheel  under  a  freight 

itself  responsible  by  contract,  or  if  an  car  in  the  train,  which  threw  the  car 

agreement  to  be  so  can  be  fairly  infer-  containing  plaintiff's  horses  from  the 

rod  from  the  bill  of  lading,  it  will  be  track.     The  track  was  in  good  order ; 

liable  for  a  misdelivery  of  the  goods  the  wheel  had  been  used  for  only  a 

by  another  carrier  to  whom  it  has  de-  short  time,  and,  upon  inspection  after 

livered  by  them  to  be  carried  to  their  the  accident,  showed  no  flaw  or  defect ; 

ultimate  destination.  and  there  was  no  evidence,  except  the 

Ireland:    Teats  v.   Dundalks,  etc.,  mere  fact  of  its  breaking,  which  tended 

Irish  R,  6  C.  L.,  536.  to  show  negligence  of  the  company. 

BCiMiaaippi :  Crawford  v.  Southern,  Held,  that  there  was  no  error  in  direct- 

ete.,  51  Miss.,  222.  ing  a  verdict  for  the  defendant :  Morri- 

New  Hampshire:  Gray  v.  Jackson,  son  v.  The  Phillips  &  Colby  Construc- 

51  N.  a,  9,  12  Am.  R.,  40,  5  Am.  Law  tion  Co.,  44  Wise.,  405. 
Times,  438. 

28  Eng.  Eep.  25 
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Shropshire,  where  they  are  commonly  packed,  in  order 
to  come  to  London,  they  would  have  been  packed  differ- 
ently, and  that  the  right  conclusion  for  the  learned  judge  to 
have  drawn  from  the  evidence  would  have  been  that  men 
who  were  in  the  hal>it  of  packing  them,  and  usually  pack- 
ing in  a  different  manner,  must  have  known  that  by  pack- 
ing them  in  this  way  they  were  packing  them  in  an  unusual, 
and  therefore  presumably  wrong,  way.  But  I  cannot  think 
that  there  was  evidence  in  this  case  to  show,  or  on  which  the 
learned  judge  could  properly  find,  that  the  men  who  packed 
these  cheeses — who  were  in  London,  a  place  from  which 
much  Cheshire  cheese  is  probably  not  exported — knew  that 
they  were  doing  wrong,  or,  at  all  events,  that  they  were 
aware  that  mischief  might  result,  and  that  they,  improp- 
erly, failed  to  inform  themselves  as  to  whether  mischief 
would  or  would  not  result  from  it.  The  learned  judge  who 
tried  the  case  has  found  to  the  contrary,  and  we  ouglit 
not  to  reverse  his  decision  unless  we  are  satisfied  that  he 
was  wrong.  I  think  he  was  right,  and  that  the  appeal 
must  fail. 

Brett,  L.  J.:  I  give  no  opinion  as  to  whether  an  amend- 
ment was  required  or  not,  because  if  the  pleadings  did  re- 
quire amendment  they  ought  to  have  been  amended.  I 
shall  consider  the  case,  therefore,  without  regard  to  the 
pleadings.  Upon  the  real  facts  the  first  question  is,  whether 
the  company  have  obtained  such  a  document  as  gives  them 
some  exoneration  at  least  from  their  ordinary  liability  as 
common  carriers  of  these  goods.  That  they  did  possess  a 
document  suflScient  to  give  them  some  exoneration — if  that 
document  was  reasonable — is  beyond  doubt.  They  have  a 
paper  containing  conditions  as  to  the  carriage,  which  is  ad- 
mitted to  be  signed  by  the  consignor,  and  unless  it  be  un- 
reasonable it  is  a  sufficient  writing  signed  by  the  consignor 
as  to  the  conditions  of  carriage.  Then  what  is  the  proper 
construction  of  that  document?  It  has  no  words  in  it  refer- 
ring to  any  other  document,  therefore  I  apprehend  that  it 
208]  must  be  construed  by  itself,  and,  as  has  often  *been 
said,  within  the  four  corners  of  it,  and  that. we  could  not 
introduce  anything  which  is  on  the  consignment  note  into 
it,  for  there  are  no  words  of  reference  in  the  one  to  the  other, 
and  therefore  it  cannot  be  considered  as  incorporated  by 
reason  of  reference.  I  think  we  have  to  construe  the  signed 
document  by  itself,  but  that  in  construing  it  we  have  a  right 
to  avail  ourselves  of  all  the  ordinary  rules  of  construction, 
and  of  all  the  recognized  aids  which  judges  are  entitled  to 
make  use  of  in  order  to  construe  a  written  document.     Now 
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I  apprehend  that,  in  order  to  construe  a  written  document, 
the  court  is  entitled  to  have  all  the  facts  relating  to  it  and 
which  were  existing  at  the  time  the  written  contract  was 
made,  and  which  were  known  to  both  parties.  Certain  facts 
existing  at  a  time  when  a  written  contract  is  made  are  some- 
times customs  of  trade,  or  the  ordinary  usages  of  trade ; 
sometimes  the  course  of  business  between  the  parties ;  some- 
times they  consist  of  a  knowledge  of  the  matter  about  which 
the  parties  were  negotiating ;  the  court  is  entitled  to  ask 
for  those  facts,  to  enable  it  to  construe  the  written  docu- 
ment ;  not  simply  because  they  are  customs  of  trade,  or  the 
course  of  business  between  the  parties,  but  because  they  are 
facts  which  were  existing  at  the  time,  and  which  have  a 
relation  to  the  written  contract,  and  which  are  things  which 
must  be  taken  to  have  been  known  by  both  parties  to  the 
contract.  Here  there  were  certain  facts  given  in  evidence 
which,  I  think,  we  are  entitled  to  look  at  to  enable  us  to  con- 
strue the  phrase  **  owner's  risk."  The  facts  known  to  both 
parties,  as  I  take  it,  upon  the  evidence,  were  that  the  Great 
Western  Railway  Company  had  two  rates  of  charge,  and 
that  when  persons  elected  to  send  goods  at  the  one  rate  the 
senders  ana  the  company  understood  that  the  goods  were  to 
be  taken  with  the  common  carrier's  risk,  and  that  when  they 
elected  to  send  the  goods  at  the  other  rate  both  parties 
knew  that  the  company  were  taking  them  upon  different 
terms ;  and  more  than  that,  it  was  proved  here  that  the  con- 
signor and  the  Great  Western  Railway  Company  knew 
what  those  other  terms  were.  They  both  knew  that  those 
terms  were  that  the  company  should  be  absolved  from  all 
risk,  except  the  wilful  misconduct  of  their  servants,  and 
both  parties  knew  that  the  phrase  **  owner's  risk"  was  used 
commonly  between  them  wnere  one  of  those  two  liabilities 
was  intended  to  be  incurred.  Those  facts  being  known  to 
*both  parties,  we  have  to  construe  the  phrase  "own-  [209 
er's  risk."  If  the  liability  were  inconsistent  with  either  of 
those  two  contracts,  we  could  not  attribute  it  to  that  one 
with  which  it  was  inconsistent,  notwithstanding  any  knowl- 
edge obtained  as  to  the  facts  surrounding  the  transaction. 
But  here  ^'owner's  risk"  might  be  applied  to  the  more  lim- 
ited liability  of  the  company  and  to  the  form  of  contract 
tinder  which,  I  say,  both  parties  knew  the  company  was  in 
the  habit  of  carrying;  and,  under  those  circumstances  it 
seems  to  me  that  within  the  very  terms  of  the  document 
signed  we  should  construe  *' owner's  risk"  as  meaning,  be- 
tween these  parties,  that  the  company  were  to  be  absolved 
from  all  liability  for  damage  in  the  carriage  of  these  goods, 
28  Eno  Rep.  24 
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erned  by  the  opinion  expressed  by  the  court  in  Jones  v. 
Thompson  (*),  an  opinion  in  which  we  entirely  concur. 

JRtde  absolute. 

Solicitors  for  garnishees :  Van  Sandau  &  Cumming^  for 
Joseph  Batley,  Town  Clerk,  Huddersfield. 

(»)  E.  B.  A  E.,  68 ;  27  L.  J.  (Q.B.),  234. 

See  Drake  on  Attachment  (5th  ed.)f  the  debtor  lives  in  a  furnished  house 

§§  492-516.  rent  free,  being  owned  by  his  wife,  and 

As  matter  of  public  policy,  the  sala-  has  only  his  wife,  one  child  and  him- 

ries  of  public  officers  cannot  be  attach-  self  to  support,  with  a  salary  of  $3,500 

ed  or  garnished  even  though  due:  Ward  a  year.     His  testimony  that  he  delivers 

«.  Hartford,  12  Conn.,  404  ;  Rodman  9.  his  salary  to  his  wife,  who  keeps  a  bank 

Musselman,  12  Bush  (Ky.),  854  ;   Key-  account,  certainly  shows  that  it  does 

sor  V.  Rice,  47  Maryland,  203  ;  Hathom  not  go  wholly  to  the  support  of  his 

«.  St.  Louis,  11  Missouri,  59  ;  Waldman  family.    He  is  therefore  ordered  to  pay 

«.  O'Donnell,  57  How.  Pr.,  215 ;  Rem-  to  the  receiver  $50  every  month  until 

mey   fi,    Gedney,     57    id.,    217    note,  the  judgment,  cost  and  expenses  are 

and  cases  cited  ;    Swepson  «.  Turner,  fully  paid :  Bishop  «.  Homsberg  BaUy 

76  N.  C,  115  ;  Bank  «.  Dilrell,  8  Sneed,  RegUt&r,  Aug.  2,  1881,  p.  212. 

879 ;   Bradley  v.  Copper,  6  Vermont,  So,  money  in  the  hands  of  a  public 

121.  officer  to  satify  a  demand  which  one 

See  Duncan  v,  Rief,  3  Penn.  (Penrose  has  on  him  as  a  public  officer,  cannot  be 

&  Watts),  868.  attached  :  Chealey  f>,  Brean,  7  Mass., 

The  salaries  due  officers  of  towns  259. 

and  cities  may  be  attached  (in  Ken-  Money  In  the  hands  of  ^school  officers 

tucky),  and  subjected  to  the  payment  due  to  a  teacher  is  not  the  subject  of 

of  their  debts  :  Rodman  9.  Musselman,  garnishment:    Bivens  ^.   Harper,    59 

12  Bush  (Ky.),  354.  Ills.,  21 ;  MUlison  v.  Fisk,  48  id.,  112. 

An  assignment  by  a  public  officer  of  So  money  due  from  a  county  to  a 

the  future  salary  of  his  office  is  con-  juror  :  Williams  o.  Boardman,  9  Allen, 

trary  to  public  policy,  and   is  void :  670. 

Bliss  «.  Lawrence,  58  N.  Y.,  442,  dis-  So  of  a  seaman  on  a  public  vessel : 

tinguishing  Brackett  «.  Blake,  7  Met.,  Buchanan  «.  Alexander,  4  How.  U.  S., 

835  ;   Mulhall  ^,  Quinn.  1  Gray,  105  ;  20 ;  2  Cranch,  344. 

Macomber  9.  Doane,  2  Allen,  541,  and  So  money  awarded  to  one  as  damages 

disapproving  State  Bank  «.  Hastings,  in  the  laying  out  of  a  street  over  his 

15  Wise,  78  ;  Beal  t>.  McVicker,  8  Mo.  lands:  Fellows  i>.  Duncan,  13  Metcalf, 

App.  R.,  202.  832. 

A  judgment  creditor  cannot,  in  pro-  Where  labor  contracted  for  is  per- 

ceedings  supplementary  to  execution,  formed,  and  nothing  remains  except  to 

reach  the  salarv  of  the  debtor  for  the  fix  its  amount  and  value,  it  may  be  at- 

month  in  which  the  order  is  served,  tached,  though  by  the  contract  an  esti- 

even  though  served  on  the  last  day  of  mate  and  certificate  of  a  third  person 

the  month.     The  salary  is  not  due  till  is  required.     The  obtaining  of  the  cer- 

the  next  day:  Bank  v.  Beardsley,  8  N.  tificate  is  not  a  contingency  within  the 

Y.  Weekly  Dig.,  7.  meaning  of  the  law  :  Ware  «.  Gowen, 

The  tuition  fees  of  a  teacher,  though  65  Maine,  534. 
payable  in  advance,  are  exempt  as  his  Money  due  from  a  municipal  corpora- 
earnings  for  the  ensuing  sixty  days  :  tion  to  a  judgment  debtor,  even  though 
Miller  t;.  Hooper,  19  Hun,  894.  denied    by  the    corporation,    may  be 

While  the  law  protects  the  earnings  reached  on  proceedings  supplementary 
of  judgment  debtors  in  so  far  as  they  are  to  execution.  A  receiver  may  be  ap- 
needed  in  the  support  of  his  family,  it  pointed  to  sue  for  and  collect  it.  The 
cannot  be  pretended  that  if  such  salary  rule  that  a  debt  due  from  a  municipal 
largely  exceeds  that  limit,  it  cannot  be  corporation  cannot  be  reached  by  pro- 
reached  by  the  creditor.     In  this  case  cess  of  garnishment,  has  no  application 
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to  an  order  of  this  character  :  Knight  arising  from  the  sale  of  the  property 

V.  Nash,  22  Minn.,  452;    Rodman  «.  under  the  first  execution :  Wheeler  v. 

Musselman,  12  Bush  (Ey.),  854.  Smith,  11  Barb.,  845. 

A  state  cannot  be  sued  in  its  own  Money  due  on  a  decree  of  a  court  of 

courts  without  its  consent,  and  there-  chancery  is  not  the  subject  of  attach* 

fnre  money  in  the  hands  of  the  state's  ment :  Black  «.  Black,  82  N.  J.  Eq.,  74. 

treasurer  due  to  a  non-resident  debtor  See  Dunlop  v.  Patterson,  74  N.  Y., 

cannot  be  attached  at  the  suit  of  a  151. 

creditor :  Loder  «.  Baker,  89  N.  J.  Law,  Money  deposited  with  the  clerk  of  a 

49  ;   Rodman    «.  Musselman,  12  Bush  court,  in  lieu  of  an  undertaking  on  ap- 

(Ky). .  854.  peal,  is  liable  to  an  attachment  in  an 

A  United  States  voucher  (property  of  action  by  a  third  person   against  the 

a  defendant),  which  has  been  given  to  depositor.     The  right  of  the  latter  in 

him  for  personal  (but  not  official)  ser-  the  deposit  is  not  contingent.     The  ul- 

Tices  rendered  by  him  to  the  United  timate  title  remains  in  him,  sublect  to 

States,  may  be  a  proper  subject  of  gar-  the  claim  of  the  respondent  on  the  ap- 

nishment :    Leighton  «.    Heagerty,  21  peal :    Dunlop  v.   Patterson,    etc.,   74 

Minn.,  42.  N.  T.,  145,  distinguishing  Freeman  9. 

The  question  whether  a  sheriff  or  Howe,  24  How.  U.  8.,  450 ;  Turner  v, 
constable  who  has  collected  money  on  Fendell,  1  Cranch. ,  1 17  ;  Baker  v.  Ken- 
an execution  or  attachment  in  favor  of  worthy,  41  N.  Y.,  215  ;  Spinner  v.  Zim- 
a  party  can,  on  receiving  an  execution  merman,  23  N.  J.  Law  (8  Zab.),  150 ; 
or  attachment  against  the  party  for  Chealey  9.  Brewer,  7  Mass. ,  259  ;  Bulk- 
whom  the  collection  was  made,  levy  ley  f>.  Eckert,  8  Penn.  (Penrose  & 
upon  the  moneys  so  collected,  or  apply  Watts),  868  ;  Coppell  o.  Smith,  4  T.  R., 
such  moneys  upon  the  process  against  812. 

the  person  for  whom  the  collection  has  Where,  after  a  constable  had  levied 

been  made,  is  one  of  much  confusion  on  property,  a  deputy  sheriff  also  levied 

and  perplexity.     In  the  following  cases  upon  and  sold  it  for  more  than  enough 

it  has  been  held  he  could  :  to  pay  the  constable's  execution,  held, 

Illinois:    Millison  v,  Fisk,  48  Dls.,  the  deputy  was  liable  to  the  constable 

112.  for  the  amount  of  his  execution  :  Betts 

Maine:  Hardy  «.  Tilton,  68  Maine,  «.  Hoyt,  19  Barb.,  412. 

195,  and  numerous  eases  cited,  28  Am.  '  If  a  sheriff  have  a  surplus  in  his 

Hep.,  34,  and  note,  p.  35.  hands  arising  from  a  sale  on  an  execu- 

ISew  Tork:  Muscott  v.  Woolworth,  tion,  the  court  will  order  it  to  be  paid 

14  How.  Pr.,  477 ;  Adams  v.  Welsh,  48  over  on  a  fi.  fa.  issued  at  the  suit  of 

N.  Y.  Superior  Ct.  R.,  52.  another    plaintiff:    Ball    v.   Ryers,    3 

See  Baker  v.  Ken  worthy,  41  N.  Y.,  Caines,  84,   Col.  &  Caines'  Ca&,  485; 

215;    Betts  v.   Hoyt,    19  Barb.,  412;  Armisted  i?.  Philpot,  1  Doug.,  231. 

Dunlop  «.  Patterson,  74  N.  Y.,  152.  See    Dunlop  v.  Patterson,    etc.,   74 

United  States,  Supreme  Oourt :  Tur-  N.  Y. ,  152. 

ner  v.  Fendell,  1  Cranch,  117.  A  sheriff,  under  a  writ  of  ^.  fa.,  seized 

Gold  and  silver  coin  collected  by  an  and  sold  a  term  of  years,  and  after  sat- 

attomey-at-law  on  a    claim    due    his  isfylng   the    claim  of    the    execution 

client  cannot  be  attached  in  the  ordi-  creiditor  a   balance    remained    in    his 

nary  way,  in  his  hand,  as  the  property  of  hands.      Held,   that  the  sale  having 

the  client  since  the  obligation  of  the  at-  been  of  an  entire  chattel,  such  balance 

tomey  to  pay  it  over  is  but  a  chose  in  was  a  debt  due  by  the  sheriff  to  the 

action,  and  the  specific  coin  has  not  execution    debtor,    capable    of    being 

been  vested  in  the  principal :  Maxwell  attached  under  the  garnishee  clauses 

«.  McGee,  12Cush.,  137.  of  the  Common  Law  Procedure  Act: 

Where  a  constable  by  virtue  of  an  Woulfe  v.  Minihane,  L.  R.,  4  Ireland, 

execution  levied  on  the  property  of  A.,  822,  approving  O'Neill  v.  Cunningham, 

by  virtue  of  a  subsequent  attachment  Ir.  Rep.,  6  C.  L.,  503. 

against  A.  on  the  same  property,  sold  Moneys  in  the  hands  of  a  sheriff, 

it  by  virtue  of  the  execution,  and  sub-  raised  by  him  in  pursuance  of  a  de- 

sequently  received  an  execution  in  the  cree  of   the  Court   of  Chancery,   are 

attachment  suit :    Held,  the  latter  exe-  liable  to  seizure  by  virtue  of  a  writ  of 

cutlon   became  a  lien  on  the  surplus  attachment :   Conover  v.  Ruckman,  38 
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N.  J.  Eq.,  808,  reversing  82  id.,  685, 
explaining  Spinner  v,  Zimmerman,  28 
N.  J.  Law  (8  Zab.),  150;  Hill  «. 
Beach,  12  N.  J.  Eq.  (1  Beas.),  81,  and 
approving  Crane  f>.  Freese,  16  N.  J. 
Law  (1  Harr.),  805,  and  Davis  v,  Ma- 
hany,  38  N.  J.  Law,  104. 

Money  in  the  hands  of  a  receiver  of 
a  court,  a  portion  of  which  will  ulti- 
mately become  due  to  a  party,  cannot 
be  attached :  Drake  on  Attachment 
(5th  ed.),  §§  500a ;  Goldzier  v.  Young, 
1  City  Courts  Rep.,  84. 

Though,  after  the  court  has  ordered 
the  receiver  to  pay  a  definite  certain 
sum  to  one,  it  may  be  attached  :  Drake 
on  Attachment  (5th  ed.).  |  409a  ;  Wil- 
liams V.  Jones,  88  Md.,  555. 

But  see  Matingley  «.  Grimes,  48  Md., 
102  ;  Earley  v.  Dorsett,  45  id.,  462. 

Whether  money  paid  to  an  officer  of 
a  court  in  satisfaction  of  a  judgment 
can  be  attached,  see  Bland  v.  Andrews, 
45  U.  C.  Q.  B.,  431  ;  Dolphin  «.  Lay- 
ton,  4  Com.  PI.  Div..  130. 

Where  a  judgment  has  been  recov- 
ered  against  an  assignee  in  bankruptcy, 
an  order  cannot  be  made,  under  section 
294  of  the  code,  requiring  a  bank,  a 
depository  of  United  States  funds,  to 
pay  over  to  the  judgment  creditor 
money  belonging  to  the  estate  of  the 
bankrupt,  deposited  by  the  assignee 
with  it :  Havens  v.  National  City  Bank 
of  Brooklyn,  4  Hun,  131. 

Where  a  banker  voluntarily,  and 
without  autl]ority  from  the  depositor, 
counted  out  the  amount  of  the  deposit, 
in  bank  notes  and  specie,  and  handed 
it  to  a  sheriff  holding  an  execution 
against  the  depositor,  and  the  sheriff 
levied  upon  the  money  and  sold  it : 

Held,  that  the  money  thus  separated 
by  the  banker  from  the  contents  of  his 


vault  was  his  property,  and  not  that  of 
the  depositor,  and  was  not  liable  to 
levy  under  an  execution  against  the 
latter:   Carroll  v.  Cone,  40  Barb. ,  220. 

Where  property  is  in  the  posses- 
sion of  an  officer  of  a  State  court,  an 
officer  of  a  Federal  cannot  attach  it: 
Ship  Orpheus,  3  Ware,  143. 

A  sheriff,  holding  an  execution  is- 
sued against  the  property  of  a  debtor 
who  has  made  an  assignment  in  trust 
for  the  benefit  of  creditors,  which  exe- 
cution he  is  unable  to  collect,  after 
having  attached  moneys  deposited  by 
the  assignee  in  a  trust  company,  being 
a  part  of  the  assigned  property,  or  the 
proceeds  thereof,  may  maintain  an  ac- 
tion M^ainst  the  debtor,  his  assignees, 
and  the  trust  company,  to  have  the 
assignment  adjudged  fraudulent  and 
void  as  against  the  attaching  creditor, 
and  for  the  payment  of  the  execution 
out  of  the  money  in  deposit :  Kelly  «. 
Lane,  42  Barb.,  594. 

An  assignment  of  moneys  in  the 
hands  of  a  sheriff  or  constable,  col- 
lected by  him,  is  good  as  against  a 
subsequent  levy  thereon  and  payment 
to  a  creditor  of  the  person  for  whom 
the  collection  was  made,  even  though 
the  officer  had  no  notice  of  the  assign- 
ment :  Baker  v.  Ken  worthy,  41  N.  i., 
215 ;  Williams  v.  Jones,  38  .Nfd.,  555. 

An  officer,  having  a  joint  execution 
against  two  whose  several  property  he 
attached  on  the  original  writ,  is  not 
bound  to  levy  equally,  so  far  as  may 
be  practicable,  on  the  property  of 
each,  but  may  levy  on  any  of  the  prop- 
erty attached,  without  regard  to  a  sec- 
ond attachment  made  by  him  at  the 
suit  of  a  creditor  of  one  of  the  same 
defendants :  Parker  v.  Dennie,  6  Pick- 
ering, 226. 
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[8  Queen's  Bench  Division,  217.] 
Nov.  28,  1877. 

The  London  Tramways  Company,  Limited,  Appellants ; 

Bailey,  Respondent. 

Jhuntoaif  Company — ApreetnaU  with  Gondudor — Manager  of  Company  sole  Judge  be- 
tween Company  and  Gondudor — Jurisdiction  of  Magistr€Ue,  how  far  affected. 

The  complainant  became  condactor  of  a  tramway  company  under  an  agreement 
by  which  he  was  to  pay  them  £6,  to  be  retained,  together  with  his  wages  for  the  cur- 
rent week,  as  security  for  the  discharge  of  his  duties  and  the  observance  of  the 
mles  of  the  company,  Ac. ;  the  company  to  have  power,  in  case  of  any  breach  by  the 
conductor  of  the  rules,  to  retain  the  £6  and  his  wages  for  the  current  week  as  liqui- 
dated damages  for  such  breach ;  and  it  was  provided  that "  the  manager  of  the  com- 
pany should  be  the  sole  judge  between  the  company  and  the  conductor  whether  the 
company  was  entitled  to  retain  the  whole  or  any  part  of  the  £5  and  wages  for  the 
current  week  as  liquidated  damages ;  and  that  the  certificate  should  be  binding  and 
conclasive  evidence  in  all  courts  of  justice,  civil  and  criminal,  and  before  all  stipendi- 
ary and  police  magistrates,  <fec.,  that  the  amount  thereby  certified  as  the  amount  to 
be  retained  was  the  true  amount  to  be  retained,  and  should  bar  the  conductor  of  all 
right  to  recover  it."  The  complainant  having  summoned  the  company  before  a 
police  magistrate,  under  6  <&  7  Vict.  c.  86,  to  recover  his  deposit  and  wages : 

Held^  that  the  agreement  was  not  illegal,  and  the  complaint  being  substantially  a 
civil  proceeding,  the  manager's  certificate  that  the  deposit  and  wages  had  been  for- 
feited was  conclusive  evidence  of  the  fact,  precluding  the  magistrate  from  making 
any  further  inquiry. 

Case  stated  by  a  metropolitan  magistrate,  under  20  &  21 
Vict.  c.  ^43. 

On  the  29th  of  June,  18T7,  a  summons  was  issued  from 
the  South  wark  Police  Court,  on  the  complaint  of  George 
Bailey,  *hereiu  called  the  complainant,  to  the  Lon-  [218 
don  Tramways  Company,  herein  called  the  defendants,  un- 
der 6  &  7  Vict.  c.  86,  8.  22  ('),  for  the  purpose  of  having  de- 
termined by  the  magistrate  what,  if  any,  sum  was  due  from 
tlie  defendants  to  the  complainant  in  the  matter  of  his  com- 
plaint. 

A  tramway  car  is  a  metropolitan  stage  carriage,  and  the 

Q)  By  6  &  7  Vict.  c.  86,  8.  22,  it  shall  have  arisen  through  the  neglect 
shall  be  lawful  for  any  justice  of  the  or  default  of  any  driver  or  conductor 
peace  to  hear  and  determine  all  matters  to  the  property  of  his  employer  in- 
of  complaint  between  any  proprietor  of  trusted  to  his  care,  or  in  respect  of  any 
a  hackney  carriage  or  metropolitan  sum  of  money  which  such  proprietor 
stage  carriage,  and  the  driver  or  con-  may  have  been  lawfully  ordered  by  a 
dnctor  of  the  same  respectively,  and  to  justice  of  the  peace  to  pay,  and  which 
order  payment  of  any  sum  of  money  has  been  actually  paid  pursuant  to  such 
that  shall  appear  to  be  due  to  either  order,  on  account  of  the  negligence  or 
party  for  wages  or  for  the  earnings  in  wilful  misconduct  of  his  driver  or  con- 
respect  of  any  such  carriage,  or  on  ac-  dnctor,  and  to  order  such  compensation 
count  of  any  deposit  of  money,  and  to  to  either  party  in  respect  of  any  other 
order  compensation  to  the  proprietor  matter  of  complaint  between  them,  as 
in  respect  of  damage  or  loss  which  to  such  justice  shall  seem  proper. 
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complainant  was  a  conductor  in  the  service  of  the  defend- 
ants. He  was  by  them  discharged  on  the  Slst  day  of  Jnne 
after  about  three  months'  service.  On  entering  the  service 
he  had  received  a  copy  of  the  company's  rules,  and  had 
signed  an  agreement,  copies  of  both  of  which  accompanied 
219]  the  case  ('),  and  had  paid  into  the  defendants'  hands 
the  sum  of  £5  as  deposit  under  the  fifth  clause  of  the  agree- 
ment.    On  the  day  of  his  discharge,  besid<?s  this  deposit 

(')  By  the  second  clause  of  the  a^pree-  be  retained  out  of  the  same  sam,  and 
ment  between  the  company  and  the  re-  interest  and  wages,  by  the  company  as 
spondent,  the  contract  of  service  and  liquidated  damages, 
hiring  might  be  terminated  and  the  By  clause  7,  "The  manager  of  the 
conductor  discharged  by  the  company  company  shall  be  the  sole  judge  be- 
on  any  day,  and  at  any  hour  of  any  tween  the  company  and  the  conductor 
day,  by  a  notice,  either  verbal  or  writ-  whether  the  company  is  entitled  to 
ten,  from  the  company  or  any  manager  retain  the  whole  or  any  part  of  the 
— ^and  without  stating  any  cause  of  dis-  said  £5,  and  interest  and  wages  for  the 
charge.  ,  current  week,  as  liquidated  damages. 

By  clause  5,  "  The  conductor  will.  And  his  certificate  in  writing,  that  the 
on  the  signing  hereof,  pay  to  the  com-  same  or  any  given  part  thereof  stated 
pany  £5,  to  be  retained  by  the  com-  in  such  certificate  are  to  be  so  retained, 
pany,  together  with  any  such  interest  and  of  the  cause  of  such  retention, 
thereon  as  is  hereinafter  mentioned,  shall  be  binding  and  conclusive  evi- 
and  with  all  wages  for  the  current  dence  between  the  parties  in  all  courts 
week,  as  security  for  the  due  discharge  of  justice,  civil  and  criminal,  and  be- 
of  his  duties  as  conductor,  and  for  the  fore  all  stipendiary  and  police  magis- 
due  accounting  for  and  paying  over  to  trates  and  justices  of  the  peace,  both 
the  company  all  money  received  by  that  the  amount  thereby  certified  as 
him  for  or  on  behalf  of  the  company,  the  amount  to  be  retained  is  the  true 
and  for  the  due  observance  by  him  of  amount  to  be  retained,  and  has  become 
the  rules  and  regulations  aforesaid,  and  and  is  liable  to  be  so  retained  by  the 
all  alterations  thereof,  for  payment  of  company,  and  that  that  has  happened 
all  damages  and  loss  occasioned  to  the  which  in  such  certificate  is  certified  to 
company  or  their  property,  and  all  be  the  cause,  and  that  it  is  a  lawful 
damages,  fines,  and  penalties  to  which  and  sufficient  cause  for  such  retention, 
the  company  may  become  or  be  made  and  such  certificate  shall  bar  the  con- 
liable  by  reason  of  anything  wrongfully  ductor  of  all  right  under  any  circum- 
or  negligently  done,  omitted,  or  suf-  stances  to  recover  the  moneys  so  cer- 
fered  by  the  conductor,  and  for  the  tified  to  be  retained,  or  any  part 
payment  of  all  moneys  for  which  he  thereof." 

is   made  responsible    by  any  of    the  By  the  157th  rule  of  the  "  Rules  and 

clauses  of  any  of  the  said  rules  and  Regulations  for  the  Officers  and  ^<^r- 

regulations,  or  any  alterations  therein."  vants  of  the  London  Tramways  Coni- 

By  clause  0,  **  In  case  of  any  breach  pany,"  it  is  provided  that  on  receiving 
by  the  conductor  of  any  of  the  said  fares  of  certain  rates  the  conductor 
rules  and  regulations,  or  any  altera-  must,  before  collecting  any  other  fare, 
tions  therein,  the  company  may  retain  and  in  the  immediate  view  of  tbe  party 
the  whole  of  the  said  £5,  and  any  in-  paying,  punch  from  a  single  journey 
terest  thereon,  and  the  conductor's  ticket  for  the  rate  of  fare  received, 
wages  for  the  current  week,  as  liqui-  By  rule  174,  a  breach  by  any  con- 
dated  damages  for  such  breach.  In  ductor  of  any  rules  will  ensure  his  in- 
any  other  case  the  amount  for  the  pay-  stant  dismissal  and  the  retention  by 
ineut  or  satisfaction  of  which  the  said  the  company  of  all  money  held  by  the 
£5  and  any  interest  thereon,  and  the  company  as  security,  according  to  the 
conductor's  wages  for  the  current  week,  agreement, 
are  hereby  made  a  security,  may  also 
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money,  there  had  accraed  as  wages  due  to  him  the  further 
sum  of  25^.  This  entire  sum  of  £6  5s.  the  manager  of  the 
company  declared  forfeit  to  the  defendants  (clause  6  of  the 
agreement),  and  informed  the  complainant  that  he  was  dis- 
charged for  omitting  duly  to  punch  or  register  fares  received 
by  him  from  passengers,  in  violation  of  rule  167.  The  man- 
ager refused  to  inform  the  complainant  on  what  information 
he  grounded  his  charge,  or  in  any  way  to  support  it. 

At  the  hearing  before  the  magistrate  the  complainant  de- 
nied on  oath  that  he  had  ever  omitted  to  punch  or  register 
the  fares,  or  in  any  way  violated  the  company's  rules.  He 
further  swore  that  although  the  agreement  had  been  read 
over  to  him,  it  had  been  *read  so  fast  that  he  did  [220 
not  understand  its  full  force  and  effect  at  the  time  of  sign- 
ing it. 

Por  the  defendants  no  evidence  at  all  was  offered.  They 
put  in  at  the  opening  of  the  case  and  entirely  relied  on  the 
certificate  (*)  bearing  their  manager's  signature,  objected  to 
the  magistrate  receiving  any  evidence  outside  of  it,  and 
urged  that  he  was  precluded  from  deciding  the  case  other- 
wise than  in  accordance  with  clause  7  of  the  agreement. 

The  magistrate  was  of  opinion  that  it  was  not  competent 
to  the  parties,  by  contracting  themselves  out  of  the  pro- 
visions of  an  act  of  Parliament,  to  preclude  a  justice  of  the 
peace  from  exercising  the  full  jurisdiction  therein  conferred 
upon  him,  and  that  he  ought  not  to  be  bound  by  the  con- 
tract, which  seemed  to  him  to  be  opposed  to  the  general 
policy  and  intent  of  the  statute,  and  therefore  illegal  and 
invalid.  He  accordingly  declined  to  accept  the  certificate 
as  evidence  of  the  facts  therein  stated. 

He  also  considered  the  agreement  unreasonable  and  in- 
equitable, and  that  the  possible  operation  of  it  had  not 
been  fully  understood  by  the  complainant,  and  accordingly 
ordered  the  defendants  to  pay  the  sum  claimed,  with  costs. 

Kemp^  Q.C.  {Humphreys  with  him),  for  the  appellants: 
The  magistrate  was  wrong.  Under  the  agreement  in  ques- 
tion, the  certificate  of  the  manager  is  conclusive  as  to  the 
right  of  the  company  to  keep  back  as  damages  part  of  the 
conductor's  wages.  It  is  no  more  unreasonable  than  the  pro- 
vision as  to  the  architect's  certificate  in  the  ordinary  build- 

(^)  This  certificate  was  to  the  effect  of  the  rules  and  regulations  mentioned 

that  the  company  was  entitled  to  retain  in  the  agreement,  by  receiving  from  paa- 

as  damages  the  £5  paid  by  the  complain-  sengers  their  fares  and    not   punching 

ant   to  the  company,  and  £1    h%.y   the  from  single  journey  tickets  for  the  rate 

amoant  of   his  wages  for   the    current  of  fares  received  the  figures  denoting 

'wcMfk,  and  that  the  cause  of  such  retcn-  such  fares. 
lion  was  that  he  had  committed  a  breach 

28  Eng.  Rep.  26 
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ing  contract.  The  agreement  cannot  be  said  to  oust  the 
magistrate  of  his  jurisdiction  ;  it  merely  provides  that  until 
a  third  person  has  decided  upon  any  difference  between  the 
parties,  there  shall  be  no  remedy  in  a  court  of  law,  a  pro- 
vision which,  ever  since  Scott  v.  Avery  {^\  has  been  consid- 
221]  er^d  legal.  The  *complaint  before  the  magistrate  is 
a  civil,  not  a  criminal  proceeding.  As  to  the  objection  that 
the  defendant  never  understood  the  meaning  of  the  agree- 
ment, it  is  not  suggested  that  he  was  unable  to  read,  and  he 
cannot  take  advantage  of  his  own  negligence  in  not  paying 
proper  attention  to  that  which  he  signed. 

Wildey  Wright  {Safford  with  him),  for  the  respondent: 
The  agreement  ought  not  to  bind  the  respondent,  for  it  is 
an  attempt  to  prevent  him  from  proving  the  real  facts  of 
the  case  in  a  proceeding  before  a  magistrate. 

[Lush,  J.:  If  this  certiiicate  had  been  put  in  evidence  at 
the  trial  of  an  indictment  for  embezzlement,  I  think  it  ought 
not  to  have  been  taken  as  conclusive  proof ;  but  the  pro- 
ceeding before  the  magistrate  is  much  the  same  as  if  an  ac- 
tion had  been  brought. J 

Even  in  civil  proceedings  the  courts  have  always  been  un- 
willing to  allow  one  of  the  parties  to  an  agreement  to  be  de- 
prived of  his  rights  by  a  stipulation  like  the  present  one: 
8coU  V.  Avery  (f)\  Brown  v.  Overbury{*). 

Mellor,  J.:    Our  judgment  must  be  for  the  appellants. 

In  the  tirst  place,  it  must  be  taken  that  the  man  could 
read  and  write,  and  we  cannot  listen  to  his  statement  that 
he  never  understood  what  he  was  signing,  as,  for  anything 
that  appears,  he  had  every  opportunity  of  making  himself 
acquainted  with  it.  The  next  objection  is  that  the  provision 
making  the  certificate  conclusive  is  an  attempt  to  deprive 
the  magistrate  of  his  jurisdiction.  But  this  is  not  so.  If 
two  persons  choose  to  agree  that  neither  of  them  shall  have 
any  right  of  action  under  an  agreement  until  a  third  per- 
son has  given  his  decision  upon  the  matter  in  question,  as 
in  the  case  of  a  wager,  &g.,  the  agreement  is  binding.  It  is 
quite  reasonable  that  people  should  endeavor  as  far  as  pos- 
sible to  avoid  the  necessity  of  having  recourse  to  courts  of 
law.  The  present  agreement  is  very  like  the  stipulation  that 
the  certificate  of  an  architect  or  engineer  shall  be  conclu- 
sive; the  only  difference  is  that,  with  regard  to  the  £5 
claimed  by  the  conductor,  the  company  have  the  further 
security  or  the  money  being  kept  with  them  as  a  deposit. 
222]  Making  the  manager  sole  judge  of  what  is  due  *from 
the  company  is  not  contrary  to  the  policy  of  the  law,  and 

(')  5  U.  L.  C.,811 ;  25  L.  J.  (Ex.),  308.         («)  11  Ex.  Rep.,  716;    26  L.  J.  (Ex.),  109. 
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if  the  parties  choose  to  make  an  agreement  containing  such 
a  provision,  they  must  be  bound  by  it. 

Lush,  J.:  I  am  entireljf  of  the  same  opinion.  We  are 
called  upon  to  interpret  this  agreement  in  tne  same  manner 
as  if  the  complainant  had  brought  an  action  upon  it  instead 
of  going  before  a  magistrate,  and  we  have  only  to  inquire 
what  was  the  bargain  which  the  parties  made.  There  can 
be  no  doubt  that  the  complainant  signed  the  agreement,  and 
probably  had  a  copy  of  it  in  his  possession,  so  that  he  had 
every  opportunity  of  reading  and  understanding  it.  Sec- 
ondly, it  cannot  be  denied  that,  under  the  agreement,  he 
has  consented  to  submit  entirely  to  the  rules  of  the  com- 

Eany.  It  has  been  said  that  this  clause  is  harsh  and  unjust, 
ut  it  was  a  matter  for  his  consideration  before  he  gave  bis 
consent.  In  the  case  of  building  contracts,  I  have  often 
been  surprised  that  as  regards  extras  the  builder  should 
agree  to  be  wholly  bound  by  the  certificate  of  an  architect 
retained  by  his  employer.  But  this  is  every -day  practice, 
and  I  see  no  greater  injustice  in  the  present  case.  Though 
made  before  a  police  magistrate,  the  complaint  is  practically 
a  civil  proceeding. 

Judgment  for  the  appellants. 

Solicitor  for  appellants:  H.  C.  Oodfray. 
Solicitor  for  respondent:  T.  J.  Moss. 

See  24  Eng^.  Rep. ,  651  note.  pointment  of  an  arbitrator  for  him  : 

Where  parties  definitely  agree    in  Thackerray  9.  Winter,  6  Victoria  L.  R. 

their  contract,  to  submit  all  differences  (Law),  128. 

which  may  arise  thereunder  to  arbitra-  Where  one  is  authorized  to  decide  a 
tion,  this  stipulation  is  binding;,  and  question  between  two  parties,  notice 
either  party  appealing  to  the  courts,  of  the  time  and  place  of  hearing,  and 
before  submitting  to  or  tendering  arbi-  an  opportunity  to  be  heard  is  necessary 
tration,  will  be  dismissed.  Such  a  de-  to  entitle  him  to  make  a  binding  de- 
fence, however,  is  waived  where  the  cision :  Strachan  v.  Brown,  39  Mich., 
party  sued   appears  and  presents  his  168. 

defences,    without   specially  pleading  Where  one  by  contract  agrees  to  pay 

this  objection  :    Alford   v.   Tiblier,   1  for  work  and  labor  such  sum  as  shall 

MoGloin,  151.  be  certified  to  by  an  architect  or  en- 

Under  a  condition  that,  in  case  of  gineer,  the  obtaining  of  such  a  certifi- 

dispute,  the  parties  should  enter  into  cate  is  a  condition  precedent  to  a  re- 

a  written    agreement  for  arbitration,  covery:  Canty «.  Clark,  44  U.  C.  Q.  B., 

and  that  if  either  party  should  neglect,  222 ;    Young  v.   Ballarat,  4  Victorian 

for  a  week  after    bein^  requir^  in  L.  R.  (Law),  806. 

writing  so  to  do,  to  appomt  an  arbitra-  An  engineer  or  architect  has  no  right 

tor,  the  other  party  should  appoint  to  certify  that  the  work  is  satisfactory 

one  for  him  ;  and  that  if  either  party  to  him,  except  in  certain  particulars  for 

should  not,  on  being  required  so  to  do,  which  he  has  made  a  reduction  :  Canty 

execute  such  agreement,  he  should  pay  «.  Clark,  44  U.  C.  Q.  B. ,  222. 

£riO  by  way  of  liquidated  damages, —  Where,  from  the  terms  of  a  contract 

the  defaulting  party  is  not  liable  for  for  the  construction  of  a  dam,  it  ap- 

such    amount    unless    the  agreement  pears  that  the  parties  have  agreed  upon 

tendered  for  execution  contains  an  ap-  and  adopted  the  decision  of  an  eugi- 
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neer  therein  named,  as  a  final  and  con-  faction.  But  the  contractor  cannot  re- 
clusive arbitrament  of  all  disputes  and  cover  from  the  employer  for  matters 
litigations  that  should  arise  in  respect  within  the  contract,  unless  it  is  alleged 
to  the  kinds  or  quantity  of  the  several  and  proved  that  the  certificate  was 
parcels  or  kinds  of  work  to  be  done,  refused  by  the  engineer  in  collusion 
and  have,  by  express  stipulation,  made  with  the  employer.  In  such  case,  the 
the  certificate  of  the  engineer  a  condi-  proper  measure  of  damages  is  the 
tion  precedent  to  the  right  of  the  con-  value  of  the  certificate  which  the  engi- 
tractor  to  demand  and  recover,  and  to  neer  ought  to  have  given  ;  and,  under 
the  liability  of  the  other  party,  to  pay  a  condition  that  all  measurements  are 
the  compensation  therein  provided,  to  be  made  according  to  the  most  ap- 
and  such  certificate  is,  in  the  absence  proved  and  accurate  methods,  the  con- 
of  fraud  or  bad  faith,  final  and  con-  tractor  is  not  concluded  by  the  progress 
elusive,  and  it  cannot  be  attacked  or  measurements  on  which  payments  have 
impeached  on  the  ground  that  the  en-  been  made.  The  employer  is  liable 
gineer  erred  in  deciding  the  ques-  for  damage  occasioned  by  the  engi- 
tions  submitted  to  him :  Whiteman  v.  neer  not  employing  such  methods  of 
Mayor,  21  Hun,  117.  measurements.     The  engineer  cannot 

Where  the  contract  provided  that  bind  the  employer  to  pay  for  extras 

payments  should  be  made  on  the  cer-  outside  the  contract,  unless  they  have 

tificate  of  the  architect — who  was  re-  been  ordered  in  the  manner  provided 

quired  by  the  contract,  among  other  by   the  contract.     Under  a  condition 

things!  to  certify  that  all  the  work  of  for  payment  of  damages  for  suspension 

the    mechanics,   laborers,   and  others  of  works  beyond  a  certain  period,  the 

employed  by  the  original  contractor,  employer  is  liable  for  damage  resulting 

had  been  paid — his  certificate  is  con-  from  such  suspension,  though  the  en- 

clusive  of  the  rights  of  all  parties  con-  gineer  required  it  under  the  form  of  an 

cerned,  unless  it  can  be  shown  that  it  **  order  of  works." 

was  obtained  by  the  owner  by  collu-  Actions  may  be  maintained  for  such 

sion  or  fraud  :    Dingley  v.  Greene,  54  suspensions  before  the  termination  of 

Cal.,  833.  the  contract. 

A  clause  in  a  contract  of  sale,  that  A  final  certificate  cures  the  want  of 

the  measurement  shall  be  by  a  person  previous  orders  in  writing  for  extras, 

named,   is    obligatory,   in    default  of  and  other  like  conditions  which  are 

fraud  or  error  alleged,  such  as  would  merely  ancillary  to  the  grant  of  such 

justify  rescission.     A  simple  averment  final  certificate  ;  and  the  result  is  the 

in  the  answer  to  a  suit  upon  such  a  same  if.  under  a  count  for  wrongful 

written  contract  that  the  measurement  refusal  of  the  final  certificate  by  the 

is  not  correct,  according  to  a  particular  engineer  in  collusion  with  the  defend- 

rule  or  method  not  specified  in   the  ant,  the  jury  find  that  the  works  were 

agreement,  will  not  warrant  the  intro-  satisfactorily  completed,  and  that  the 

duction  of  evidence  to  coutradict,  an-  certificate  ought  to  have  been  given  : 

nul  or  amplify  the  contract :  Danner  v.  Young  «.  Ballarat,  5  Victorian  L.  R. 

Otis,  1  McGloin,  137.  (Law),  503. 

Under  a  contract  with  a  public  body.  Where  a  building  contract  provided 

for  the  construction  of  certain  works  to  that  upon  a  certificate  of  the  architcnrt 

the  satisfaction  of  the  engineer  of  such  that  the  work  had  been  completed  to 

body,  the  engineer  is  not  an  arbitrator,  his  entire  satisfaction,  the   contractor 

but  a  skilled  agent  of  the  employer,  should  be  paid  such  a  sum  as  with  any 

his  certificate  l^ing  by  mutual  agree-  previous  payment  would    amount  to 

ment  a  condition  precedent  to  the  con-  971  per  cent,   on  the  contract  price  ; 

tractor's  obtaining  final  payment ;  he  and  that  upon  a  further  certificate  to 

owes  a  duty  to  the  contractor  as  well  the  same  effect,  but  further  stating  the 

as  to  the  employer,  and  is  bound  to  act  final  balance  due,  such  balance  should 

fairly  towards  both  parties.  be  paid  within  a  time  named  :    held. 

Though  a  final  certificate  has  been  that  the  two  certificates  might  be  corn- 
refused  by  the  engineer,  it  is  competent  bined  in  one  ;  but  if  sucn  combined 
for  a  jury,  upon  evidence  of  his  acts  certificate  was  qualified,  stating  that 
and  conduct,  t<i  find  that  the  works  the  contractors  w^e  entitled  to  receive 
have  been  completed  to  his  entire  satis-  a  certain  sum  (the  balance),  less  a  sum 
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retained  as  security  for  reparation  of  ration,  that  the  certificate  was  witli- 

any  defects,  sack  certificate  could  not  held  by  the  engineer  in  collusion  with 

be  treated  as  the  final  certificate,  enti-  the  employers :  Young  v.  Bagge,  4  Vic- 

tling  the  contractor  to  payment  of  the  torian  L.  K.  (Law),  516. 

final  balance  :  Walker  «.  Black,  5  Vic-  Where  a  building  contract,   under 

torian  L.  R.  (Law),  77.  seal,  contains  a  condition  that  no  works 

Under  a  contract  for  the  perform-  beyond  those  included  in  the  contract 

ance  of  certain  work  which  is  to  be  will  be  allowed  or  paid  for,  without  an 

measured  In    a  certain  way,  the  em-  order  in  writing  from  the  architect,  the 

ployer  is  liable  in  damages  to  the  con-  employer  may  still  be  liable  to  pay  for 

tractor  if  the  work  is  not  measured  in  extras  not  so  ordered,  for  which  he 

the  prescribed  way :  Toung  v.  Ballarat,  himself  has  given  a  verbal  order  to  the 

etc.,  4  Victorian  L.  R.  (Law),  502.  contriictor  :   Thackerray  v.   Winter,  G 

The  employer  will  not  be  liable  for  Victorian  L.  R.  (Law),  128. 

the  withholding  of  the  certificate  by  an  Where  a  contract  provided  that  if 

engineer,  unless  such  withholding  is  any  changes  or  extras  were  made  or 

frandaient,  and  the  engineer  is  act-  called  for,  not  included  in  the  original 

ing  in  collusion  with  his  employers :  contract,  such  changes  and  their  cost 

Young  «.  BaUarat,  4  Victorian  L.  R.  should    be  determined    by  a  supple- 

(Law),  502.  mental  contract  between  the  parties ; 

If  the  engineer  refuses  to  certify,  held,  that  no  claim  for  extras,  except 

and  the  employers  remain  passive,  and  the  same  were  specified  in  writing,  or 

by  that  means  retain  a  large  sum  from  a  waiver  of  that  provision  of  the  con- 

the  contractors,  that  may  afford  evi-  tract  was  shown,  could  be  sustained  : 

denoe  of  coll  usion  :  Young  9.  Ballarat,  Trustees,   etc.,  v.    Piatt,  5  Brad  well, 

4  Victorian  L.  B.  (Law),  502.  667. 

Where  an  engineer  or  architect  wil-  Where  a  contract  for  the  execution 

fully  and  improperly  refuses  to  g^nt  of  certain  works  contained  a  provision 

a  certificate,  and  application  is  made  that  the  contractors  should,  on  receiv- 

to  the  employer  to  compel  him  to  give  ing  written  notice  from  the  engineer, 

one,  or  assig^n  valid  reasons  for  not  so  suspend  the  whole  or  any  portion  of 

doing,  or  if  be  falls  to  do  so,  to  dismiss  the  works,  and  should  have  no  claim 

him  and  appoint  another,  and  the  em-  for  loss  or  damage  on  this  account  un- 

plojer  declines  to  comply  with  the  re-  til  thirty  days  from  the  date  of  such 

qaest,  he  ^11  be  liable  to  the  con-  suspension  :    Held,  that  if  the  works 

tractor:  Young  9.  Ballarat,  4  Victorian  were  suspended  for  more  than  thirty 

L.  R.  (Law),  ^6.  days,  the  employers  were  liable  to  con;- 

Under  a  contract  making  the  certifi'  pensate  the  contractors  for  such  sus- 

cateof  the  employer's  engineer  a  con-  pension:    Young  a.   Ballarat,   etc.,   4 

dition    precedent    to  the    contractor's  Victorian  L.  R.  (Law),  502. 

right  to  payment,  an  action  will  lie  at  For  the  law  of  a  case  where  the 

the  suit  of  the  contractor  against  the  party  was  entitled  to  retain  fifteen  per 

engineer  for  fraudulently  withholding  cent. ,  and  in  case  of  non-performance « 

a  certificate  ;   and  it  is  not  necessary  to  forfeit  it,  see  Grassman  v,  Bonn,  32 

for  the  plaintiff  to  allege,  in  his  decla-  N.  J.  £q.,  48. 
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[8  Queen's  Bench  Division,  223.] 
Marcli  8,  1878. 

223]  *Strakeb  v.  Kidd  &  Co. 

PoRTEUS  and  Others  v.  Watney  and  Another. 

Ship  and  Shippinff — Darmrragt — BiU.  of  Lading — Charisiparty — Consignee  prevented 
from  clearing  Ship  by  the  De/auU  of  other  Gonmgneee, 

A  cargo  of  wheat  was  shipped  on  board  the  plaintiff's  ship  onder  eight  bills  of 
lading  which  contained  the  following  claose :  **  Three  working  days  to  discharge  the 
whole  cargo  or  £80  sterling  per  day  demnrrage."  The  defendants,  the  indorsees  of 
one  of  the  bills  of  lading,  were  prevented  from  completely  unloading  their  portion 
of  the  cargo  within  the  lay  days,  becanse  it  lay  at  the  bottom  of  the  hold  under  the 
portions  of  cargo  belonging  to  the  other  consignees,  and  such  other  portions  of 
the  cargo  were  not  nnloaded  in  time  to  enable  the  defendants  to  clear  the  ship  of 
their  portion  within  the  lay  days.  The  master  was  ready  and  willing  to  dischai^ 
the  defendants'  portion  of  the  cargo  as  soon  as  it  conld  be  reached,  and  the  defend- 
ants to  receive  the  same,  and  the  discharge  of  it  in  due  time  was  only  prevented  by 
the  before  mentioned  circnmstances  : 

Held,  that  under  the  above  mentioned  stipulation  of  the  bill  of  ladine  the  con- 
signee, as  between  himself  and  the  shipowner,  undertook  to  bear  the  risk  of  being 
prevented  from  discharging  his  portion  of  the  cargo  from  the  ship  within  the  lay  days 
by  the  default  of  his  fellow  consignees,  and  the  defendants  were  therefore  liable  ror 
demurrage. 

In  a  second  case  the  charterparty  under  which  the  ship  was  chartered  stipulated 
that  fourteen  working  days  were  to  be  allowed  for  loading  and  unloading  at  the  port 
of  discharge,  and  ten  days  on  demurrage  at  £85  day  by  day.  The  bills  of  lading, 
one  of  which,  for  a  part  of  the  cargo,  had  been  indorsed  to  tne  defendants,  contained 
the  words,  "  paying  freight  for  the  same  goods  and  all  other  conditions  as  per  char- 
terparty."   In  other  respects  the  facts  were  precisely  similar  to  those  of  the  first  case : 

Held,  that  the  defendants  were  liable  for  demurrage. 

These  were  cases  reserved  by  Lush,  J.,  from  sittings  at 
Kisi  Prius  in  London  for  further  consideration. 

The  nature  of  the  actions,  the  facts  of  the  cases,  and  the 
arguments  sufficiently  appear  from  the  judgments. 

In  the  lirst  case  Itusseu,^  Q.C.,  and  McLeod^  appeared  for 
the  plaintiff. 

Watkin  Williams^  Q.C.,  and  J.  C.  MdtheWy  for  the  de- 
f endan  ts. 

In  the  second  case  A.  L.  Smithy  and  R,  T,  Meidy  appeared 
for  the  plaintiffs. 

Butty  Q.C.,  and  J.  C.  MatheWy  for  the  defendants. 

Cur.  adv.  wU. 
224]    *0n  the  8th  of  March  the  following  judgments  were 
delivered : 

Straker  v.  Kidd  &  Co. 

Lush,  J.:  This  is  an  action  for  two  days'  demurrage  of 
the  steamer  Charles  Mitchell,  which  had  been  chartered  by 
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Messrs.  Gisbone  &  Co.  for  the  conveyance  of  a  cargo  of 
wheat  from  Dantzic  to  London.  Bight  bills  of  lading  were 
^  given  by  the  master  for  various  portions  of  the  wheat  ship- 
ped by  the  charterers,  one  of  which  had  been  indorsed  to 
the  defendants.  Each  of  them  contained  the  following 
clanse :  "  Three  working  days  to  discharge  the  whole  cargo, 
or  £30  sterling  per  day  demurrage."  The  vessel  arrived  on 
the  morning  of  the  23d  of  May,  was  reported  at  the  Custom 
House  at  eleven  o'clock,  and  was  ready  to  discharge  at  noon 
of  the  same  day.  None  of  the  consignees,  however,  were 
ready  to  receive  delivery  on  that  day,  and  the  discharge  did 
not  commence  till  the  morning  of  the  24th. 

One  question  raised  at  the  trial  was,  whether  the  lay  days 
commenced  at  noon  of  the  23d  or  on  the  following  day.  In 
the  view  which  I  take  of  the  contract  it  becomes  immaterial 
to  decide  this  question. 

It  happened  that  the  defendants'  portion  of  the  cargo, 
except  a  comparatively  small  quantity  which  lay  in  the 
bunker  and  upon  which  no  question  arises,  was  part  of  a 
larger  bulk  stowed  at  the  bottom  of  the  hold,  which  belonged 
to  the  defendants  and  to  another  consignee  in  given  propor- 
tions. This  bulk  was  not  reached  till  between  two  and  tliree 
o'clock  on  Saturday  the  26th.  The  barges  of  the  other  con- 
signee being  alongside  first,  his  portion  of  the  bulk  was  first 
delivered,  and  the  defendants,  though  their  barges  had 
been  in  readiness  the  whole  day,  were  unable  to  get  any  part 
of  their  cargo  till  after  five  o'clock.  The  discharge  was,  there- 
fore, only  commenced  that  afternoon,  and  was  not  completed 
.  till  the  Monday,  whereby  the  vessel  lost  two  days'  sail. 

The  defendants  contended  that  as  they  could  not  get  their 
goods  in  time  to  clear  the  ship  on  that  day,  they  'were  en- 
titled to  a  reasonable  time  on  the  Monday  to  complete ;  that 
the  default,  if  any,  was  that  of  the  master,  who  was  unable, 
and  therefore  was  not  ready,  to  deliver  in  time  to  enable  them 
to  discharge  the  ship  within  the  lay  days. 

*0n  the  other  hand  it  was  argued  that  the  plain-  [225 
tiflFs  werealways  ready  and  willing  to  discharge  the  cargo, 
and  that  the  risk  of  being  prevented  from  getting  their  goods 
by  the  delay  of  other  consignees  is  a  risk  which  falls  on  the 
consignees  and  not  on  the  shipowner. 

The  first  question  is,  what  is  the  contract  which  is  implied 
by  the  acceptance  of  a  bill  of  lading  containing  the  stipu- 
lation in  question.  It  cannot  be  said  that  the  words  have 
no  meaning,  or  that  they  were  not  intended  to  be  binding 
to  some  extent.  For  the  obvious  purpose  of  the  shipowner 
in  inserting  them  was  to  secure  the  payment  of  a  stipulated 
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sura  per  day  for  demurrage,  in  case  his  ship  should  be  de- 
tained in  the  process  of  unloading  beyond  three  days,  and 
the  only  meaning  of  which  the  words  are  fairly  capable  is, 
that  if  the  whole  cargo  is  not  discharged  within  three  days, 
demurrage  at  the  rate  of  £30  per  day  shall  be  paid.  This  is 
the  alternative  which  the  bill  of  lading  presents,  and  which 
the  consignee  impliedly  agrees  to  by  taking  the  benefit  of  it. 

The  objection  raised  against  this  rendering  of  the  clause 
is  undoubtedly  striking.  It  virtually  makes  each  holder  of 
such  a  bill  of  lading  answerable  for  the  others  as  well  as  for 
himself,  though  he  has  no  control  over  their  acts.  But  no 
other  construction  can  be  put  upon  the  clause,  without  doing 
violence  to  the  words  or  introducing  a  qualification  which 
destroys  their  force.  If  the  words  had  been,  as  the  defend- 
ants contend  they  should  be  read,  **  Three  days  to  discharge 
the  goods  in  this  bill  of  lading  or  demurrage,"  the  defend- 
ants would  have  been  in  no  better  position  ;  for  the  words 
must  have  been  construed  as  an  absolute  contract  to  clear 
the  goods  within  that  time.  The  argument  on  the  part  of 
the  defendants  requires  the  insertion  of  a  proviso,  making 
the  liability  to  demurrage  conditional  on  their  not  being  de- 
layed by  the  acts  or  defaults  of  the  other  consignees.  That 
would  make  it  an  entirely  different  contract,  and  defeat  the 
obvious  intention  of  the  shipowner,  which  was  to  put  press- 
ure upon  all  the  consignees,  and  make  it  the  interest  of  all 
of  them  to  clear  the  ship  within  the  stipulated  period,  under 
the  penalty  of  their  having  to  pay  £30  'per  day,  leaving  it 
to  them  to  settle  between  themselves  how,  by  whom,  and  in 
what  proportions  the  demurrage  account  should  be  paid. 
226]  *It  seem  to  me,  therefore,  impossible  to  construe 
this  clause  otherwise  than  as  a  contract  to  pav  the  stipulated 
demurrage  if  the  ship  is  not  cleared  within  three  days. 

There  is,  of  course,  an  implied  condition  that  the  ship- 
owner shall  be  ready  and  willing  to  deliver.  If  he  wrong- 
fully refuses  to  give  over  the  goods,  or  if  by  reason  of  any 
default  of  his  or  of  any  obstacle  for  which  he  is  responsible 
the  consignee  is  unable  to  get  his  goods,  this  would  afford 
a  good  answer  to  the  claim,  and  this  is  the  substance  of  the 
defence  which  is  pleaded. 

Now,  the  only  thing  which  prevented  the  delivery  in  the 
present  case  was  the  inability  of  the  master  to  get  at  the 
goods,  because  they  were  stowed  at  the  bottom  of  the  hold, 
and  because  the  owners  of  the  superincumbent  goods  had 
neglected  to  take  those  goods  away  in  proper  time.  Can 
this  neglect  of  the  other  consignees  be  said  to  be  the  default 
of  the  master  ?    If  not,  it  is  immaterial  whose  fault  it  was ; 
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for  the  defendants  undertook  that,  whether  they  were  able 
to  get  away  their  goods  or  not,  they  would  pav  demurrage 
if  the  ship  was  not  cleared  within  the  stipulated  period,  the 
contract  being,  as  I  have  said,  an  absolute  and  not  a  con- 
ditional contract.  The  defendants  are  therefore  liable,  un- 
less they  can  show  that  some  act  or  default  of  the  owner,  or 
of  some  one  for  whom  he  is  responsible,  prevented  them 
from  performing  their  contract.  Now,  it  is  clear  that  the 
master  was  not  in  default,  he  was  ready  and  anxious  to  de- 
liver. The  leaving  those  goods  in  the  ship  which  overlaid 
the  defendants'  goods  was  not  his  act,  but  was  the  act  of 
third  persons,  not  with  his  consent,  but  against  his  will. 
The  case  therefore  falls  within  the  principle  laid  down  in 
Thiis  V.  Byers  (*),  and  the  cases  there  cited,  that  when  the 
vessel  has  arrived  at  the  place  of  discharge,  and  the  master 
is  ready  to  commence  and  complete  the  delivery,  the  lay  days 
begin  to  ran,  and  the  consignee  must  bear  the  risk  of  any 
ordinary  casualty  or  obstruction  which  might  occur  to  inter- 
rupt the  process  of  discharge.  The  cases  on  this  particular 
point  are  but  few,  and  tney  are  conflicting.  In  Leer  v. 
rates  ('),  the  Court  of  Common  Pleas  held,  after  taking  time 
to  consider,  under  a  similar  bill  of  lading  that  the  consignee 
was  liable  for  demurrage,  though  he  was  prevented  from  get- 
ting his  goods  by  the  delay  of  other  consignees  *who8e  [227 
goods  lay  above  his.     But  Lord  Tenterden,  in  two  subse- 

auent  cases,  Rogers  v.  Hunter  (')  and  Dobson  v.  Droop  (*), 
issented  from  this  doctrine,  and  directed  the  jury  in  a 
similar  case  that  if  a  consignee  cannot  get  his  goods  because 
some  other  person's  goods  prevented  him,  he  is  not  liable 
for  the  detention  of  the  vessel.  I  do  not  find  that  this  ruling 
was  questioned  by  motion  to  the  court,  nor  do  I  find  any 
subsequent  decision  on  the  point.  Leer  v.  Yates  {*)  has,  how- 
ever, been  repeatedly  quoted  as  an  authority,  and  is,  I  think, 
upon  principle,  a  sound  decision.  Lord  Tenterden's  dictum 
describes  the  position  of  a  consignee  whose  bill  of  lading 
mentions  no  specific  time  for  unloading,  but  it  overlooks 
the  nature  and  effect  of  such  a  stipulation  as  was  contained 
in  the  bill  of  lading  in  those  cases,  and  as  is  contained  in 
the  bill  of  lading  now  in  question.  My  judgment  is,  there- 
fore, for  the  plaintiff  for  two  days'  demurrage  at  £30  per 
day,  and  costs. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiflf :  Sollams,  Son  &  Coward. 
Solicitors  for  defendants  :  Stocken  &  Jupp. 

Q)  1  Q.  B.  D..  244;  16  Eng.  R.,  808.  (»)  M.  &  M.,  68. 

O  8  Taunt.,  887.  O  M.  &  M.,  441. 

28  Eng.  Rep.  27 
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PoRTEUS  and  Others  v.  Watney  and  Another. 

Lush,  J.:  The  circumstances  under  which  the  defendants 
in  this  case  are  sought  to  be  made  liable  to  demurrage  are 
precisely  the  same  as  those  Jn  Straker  v.  Kidd  &  Co.  The 
only  distinction  between  the  two  cases  is  in  the  form  of  the 
bill  of  lading.  In  the  present  case  the  ship  was  chartered 
to  convey  a  cargo  of  grain  from  Cronstadt  to  this  country, 
and  to  be  delivered  here  as  directed  by  bills  of  lading. 
The  charter  stipulates  that  fourteen  working  days  were  to  be 
allowed  for  loading  and  unloading  at  the  port  of  discharge, 
and  ten  days  on  demurrage  at  £36  day  by  day. 

The  bills  of  lading,  one  of  which  for  a  part  of  the  cargo 
was  indorsed  to  the  defendants,  contained  the  words  "pay- 
ing freight  for  the  same  goods  and  all  other  conditions  as 
per  charterparty."  Seven  days  had  been  consumed  at  the 
port  of  loading,  so  that  seven  working  days  remained  for 
228]  unloading  at  the  port  of  discharge.  *It  was  argued 
that  the  words  of  reference  in  the  bill  of  lading  import  into 
it  only  so  much  of  the  stipulation  in  the  charterparty  as  ap- 
plies to  these  particular  goods,  that  is,  that  it  gives  the  con- 
signee such  a  proportion  of  the  seven  days  for  discharging 
them  as  his  part  of  the  cargo  bears  to  the  whole.  But  this 
is  not  the  natural  meaning  of  the  words,  nor  can  it  have  been 
the  intention  of  either  party. 

The  object  of  the  shipowner  obviously  was  to  place  the 
consignees  under  the  same  obligation  as  to  payment  of  de- 
murrage as  the  charter  imposed  on  the  charterer,  and  any 
consignee  knows  before  he  reads  the  charter  that  if  lay  days 
are  provided  for  they  are  given  for  discharging  the  whole 
cargo.  The  bill  of  lading  must  therefore  be  read  as  if  in- 
stead of  the  words  referring  to  the  charterparty  it  had  con- 
tained the  entire  stipulation,  expanded  so  as  to  be  adapted 
to  the  facts.  "Seven  working  days  are  to  be  allowed  for 
unloading  the  ship  at  the  port  of  discharge,  and  ten  days  on 
demurrage  at  £35  dav  by  day."  This  puts  the  present  case 
exactly  on  a  parallel  with  that  of  Straker  v.  Kidd  &  Co.^ 
and  I  therefore,  for  the  reasons  given  in  the  judgment  in  that 
case,  hold  that  the  defendants  are  liable  for  the  three  days' 
demurrage  claimed  by  the  writ,  making  £105,  and  give 
judgment  accordingly  with  costs. 

Judgment /or  the  plaintiffs 

Solicitors  for  plaintiffs :  Hollams^  Son  &  Coward. 
Solicitors  for  defendants  :  Plews^  Irvine  &  Hodges. 

See  13  Eng.  R.,  291  note;   18  Eng.  R.,  260  note;   Falkenburg  ©.  Clark,  11 
R.  I.,  278. 
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[3  Queen's  Bench  Division,  229.] 
Dec.  1,  1877. 

♦Leslie  and  Others,  Appellants;  Fitzpatrick,     [229 

Respondent. 

Itt/ant—Smplojfers  and  Workmen  Ad,  1875  (88  dt  39  Vict.  e.  90),  i.  Ar— Validity  of 

AgreemnU — Power  of  EmjAoyer  to  termmate  Contract, 

Under  the  Employers  and  Workmen  Act,  1875  (38  &  89  Vict.  c.  90),  which  enables 
a  dispute  between  an  employer  and  workman  to  be  heard  and  determined  by  a  court 
of  summary  jurisdiction,  an  agreement,  by  which  an  infant  undertakes  to  serve  an 
iron  shipbuilder  and  boiler  maker  as  plater  and  riveter  for  a  term  of  five  years  at 
weekly  wages,  with  a  proviso  that — should  the  employers  cease  to  carry  on  their 
business,  or  find  it  necessary  to  reduce  the  operations  of  their  works,  either  tempora- 
rily or  permanently,  from  their  being  unable  to  obtain  materials,  or  in  consequence 
of  any  accident,  or  in  consequence  of  strikes  or  combinations  of  workmen,  or  from 
any  cause  over  which  they  should  not  have  any  control — they  shall  have  power  to 
terminate  the  agreement,  and  discharge  the  infant  upon  giving  him  fourteen  days* 
notice,  is  not  void  on  the  face  of  it  so  as  to  prevent  it  from  being  enforced  against 
him  according  to  the  act ;  the  question,  whether  the  provision  is  or  is  not  inequita- 
ble as  regards  the  infant,  depending  upon  whether  it  was  at  the  time  of  the  agree- 
ment common  to  ]abor  contracts,  or  was  in  the  then  condition  of  trade  such  as  the 
master  was  reasonably  justified  in  imposing  as  protection  to  himself,  and  also  upon 
whether  the  wages  were  a  fair  compensation  for  the  services  of  the  infant 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43. 

On  the  26th  of  May,  1877,  the  appellants  entered  a  plaintr 
under  the  Employers  and  Workmen  Act,  1875  ('),  against 
the  respondent,  an  infant,  for  £1  12^.  damages  for  breach 
of  contract  for  loss  of  his  services  under  a  contract  dated 
the  15th  of  November,  1876,  which  was  j)ut  in  and  proved 
by  the  appellants.  The  contract  was  in  the  words  fol- 
lowing : — 

** Memorandum  of  agreement,  entered  into  this  10th  of 
November,  1876,  between  Andrew  Leslie,  Arthur  Coote,  and 
Joseph  Henderson,  of  Hebburn,  in  the  county  of  Durham, 
iron  shipbuilders,  boiler  makers,  and  general  blacksmiths, 
carrying  on  business  under  the  name  or  firm  of  Andrew  Les- 
lie &  Co.  of  the  one  part,  and  John  Fitzpatrick,  of  Hebburn, 
aforesaid,  of  the  *other  part.  The  said  John  Fitz-  [230 
patrick,  in  consideration  of  the  said  Andrew  Leslie,  Arthur 
Coote,  and  Joseph  Henderson  agreeing  to  employ  him  on 
the  terras  and  subject  to  the  proviso  hereinafter  mentioned, 

(')  By  the  Employers  and  Workmen  of  this  act,  shall  be  deemed  to  be  a  court 

Act*   1875  (38  dk  39  Vict.  c.  90),  s.  4,  a  of  civil  iurisdiction,  and  in  a  proceeding 

dispute  under  this  act  between  an  em-  in  relation  to  any  such  dispute  the  court 

plover  and  a  workman  may  be  heard  and  may  order  payment  of  any  sum  which  it 

determined  by  a  court  of  summary  juris-  may  find  to  be  due  as  wages  or  damages, 

diction,  and  such  court,  for  the  purposes  or  otherwise,  <bc  .  .  . 
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agrees  with  the  said  Andrew  Leslie,  Arthur  Coote,  and  Jo- 
seph Henderson,  to  faithfully  serve  them  as  plater  and  riv- 
eter, and  general  assistant,  for  the  space  of  hve  years  from 
the  lOth  of  November,  1876,  and  to  abide  by 'and  conform 
to  the  rules  and  regulations  for  the  time  being  of  the  said 
Andrew  Leslie,  Arthur  Coote,  and  Joseph  Henderson,  in 
force  for  regulating  the  conduct  of  those  working  in  their 
employment ;  and  the  said  Andrew  Leslie,  Arthur  Coote, 
and  Joseph  Henderson,  on  their  part,  in  consideration  of 
his  agreeing  to  serve  as  hereinbefore  mentioned,  agree  with 
him  that  they  shall,  subject  to  the  conditions  contained  in 
the  proviso  hereinafter  mentioned,  employ  the  said  John 
Fitzpatrick,  and  pay  him  fortnightly  for  the  work  and  ser- 
vices which  shall  have  been  actually  performed  and  rendered 
for  the  said  Andre>y  Leslie,  Arthur  Coote,  and  Joseph  Hen- 
derson, at  the  following  rates  of  wages,  that  is  to  say,  9^. 
pei;  week  during  the  first  year  of  service,  and  10^.  per  week 
during  the  second  year  of  service,  and  11^.  per  week  during 
the  third  year  of  service,  and  13s.  per  week  during  the 
fourth  year  of  service,  and  16^.  per  week  during  the  fifth 
year  of  service.  Provided  always,  and  it  is  hereby  further 
agreed  by  and  between  the  said  parties  hereto,  that  should 
the  said  Andrew  Leslie,  Arthur  Coote,  and  Joseph  Hender- 
son cease  to  carry  on  their  said  business,  or  find  it  necessary 
to  reduce  the  operations  of  their  works  either  temporarily 
or  permamently,  from  their  being  unable  to  obtain  mate- 
rials, or  in  consequence  of  any  accident,  or  in  consequence 
of  strikes  or  combination  of  workmen,  or  from  any  cause 
over  which  they  shall  not  have  any  control,  the  said  Andrew 
Leslie,  Arthur  Coote,  and  Joseph  Henderson  shall  be  at 
liberty  and  have  power,  on  their  giving  to  the  said  John 
Fitzpatrick  fourteen  days'  notice  of  their  intention  so  to  do, 
to  terminate  and  put  an  end  to  this  agreement,  and  to  dis- 
charge the  said  John  Fitzpatrick  from  their  service,  and  the 
said  service  shall  thereupon  determine." 

The  justices  considered  the  contract  could  not  be  enforced 
against  the  respondent,  an  infant,  inasmuch  as  it  contained 
231]  a  very  *8tringent  provision  for  the  master's  exclusive 
benefit^  enabling  them  under  various  circumstances  to  de- 
termine the  contract  and  liability  to  pay  the  infant  his 
wages ;  accordingly,  acting  upon  the  authority  of  Heg.  v. 
Lordi^)^  they  dismissed  the  complaint. 

If  the  court  should  be  of  opinion  that  the  contract  was 
binding  upon  the  respondent,  the  case  was  to  be  remitted 

(»)  1%  Q.  B„  757;  17  L.  J.  (M.C.),  181. 


Vol.  ni-l  QUEEN'S  BENCH  DIVISION.  213 

Leslie  v.  Fitzpatrick.  1877 

back  to  the  justices  in  order  that  judgment  might  be  given 
for  the  appellants. 

J.  Edge^  for  the  appellants:  There  is  nothing  upon  the 
face  of  this  agreement  to  make  it  unreasonable  or  invalid. 
In  Reg.  v.  Lord{')  the  agreement  was  of  a  wholly  different 
character,  for  while  it  bound  the  infant  to  serve  during  the 
whole  term  it  practically  enabled  the  employer  to  stop  his 
works  and  the  wages  of  the  infant  when  he  pleased.  The 
present  contmct,  which  requires  the  infant  to  serve  for  a 
term  at  fixed  wages,  is  for  anything  that  appears  to  the  con- 
trary, beneficial  to  him,  and  it  is  not  unreasonable  that  the 
employer  should  have  power  to  determine  it.  The  authori- 
ties upon  the  subject  are  collected  in  Cooper  v.  Simmons  {*)^ 
where  it  is  said  by  Wilde,  B.:  ''A  contract  is  not  binding 
on  an  infant  if  it  is  manifestly  to  his  prejudice,  or  at  least 
BO  plainly  that  the  court  can  say  it  is  to  his  prejudice." 

No  counsel  appeared  for  the  respondent. 

Cur.  adv.  vtdt 

Dec.  1.  The  judgment  of  the  Court  (Mellor  and  Lush,  JJ.) 
was  delivered  by 

Lush,  J.:  We  are  of  opinion  that  this  case  must  be  re- 
mitted to  the  justices  for  their  further  consideration. 

The  agreement  in  question  is  not  open  to  the  objections 
which  were  held  to  be  fatal  in  JReg.  v.  Lord{').  According 
to  the  construction  put  upon  the  contract  in  that  case,  it 
bound  the  infant  not  to  engage  in  any  other  service  or  busi- 
ness during  the  whole  term,  while  it  reserved  to  the  master 
the  right  to  stop  the  work  and  the  wages  whenever  he 
pleased.  Moreover,  it  rendered  the  infant  liable  to  be  dis- 
missed for  any  misconduct  or  disobedience,  and  upon  dis- 
missal to  forfeit  all  his  wages  which  should  then  be  due  and 
unpaid.  That  contract  was  manifestly  void  on  the  face 
*of  it.  Either  stipulation  was  of  itself  sufficient  to  [232 
invalidate  it.  The  first  was  inequitable,  the  second  violated 
a  settled  rule  of  law,  by  which  an  infant  is  incapable  of 
contracting  himself  out  of  his  acquired  rights,  or  subjecting 
himself  to  a  penalty. 

No  such  objection  is  apparent  on  the  face  of  the  agree- 
ment which  we  are  dealing  with.  Its  unilateral  provisions, 
which  the  justices  considered  unfair,  do  not  necessarily 
make  it  so.  Whether  they  are  inequitable  or  not  depends 
on  considerations  outside  the  contract.  If  such  provisions 
were  at  the  time  common  to  labor  contracts,  or  were  in  the 
then  condition  of  trade  such  as  the  master  was  reasonably 

(»)  12  Q.  B.,  757 ;  17  L.  J.  (M.C.),  181.  O  7  H.  A  N.,  707  ;  81  L.  J.  (M.C.),  138. 
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justified  in  imposing  ae  a  just  uieaaure  oF  protection  to  him- 
aelf,  and  if  the  wages  were  a  fair  compensation  for  tlie  ser- 
vices of  the  youth,  the  contract  is  binding,  inasmuch  iisit 
was  beneticial  to  him  by  securing  to  him  permanent  em- 
ployment, and  the  means  of  maintaining  himself.  If  on 
the  other  hand  advantage  was  taken  of  liim  to  exact  con- 
ditiona  which  were  unusual  and  unreasonable,  or  to  secuie 
his  services  for  wages  which  were  unreasonably  iow  and  in- 
adequate, the  infant  ia  not  bound.  This  is  the  question 
arising  on  this  agreement,  and  tlie  one  which  the  justices 
have  to  decide. 

Case  remitted. 
Solicitors  for  appellants:  Jokn  Scai/e,  agent  for  Duncan 
&  Duncan,  South  Shields. 


jD'fl  Bench  DirisioD,  283.] 
Jan.  84,  1B18. 


Paeish    of    Great  Yarmouth,    Appellants ;    Clere   op 
THE  Peace  of  the  City  of  London,  Respondent. 

Poor  Lav— Divide  Pai'itha  Act  (39  ■£  40  FicT.  51),  i.  Sh—AMUion  of  Diritalivt 
SeUUmenlt— Child  wider  SizUm—Hiaband  and  IVi/t. 

B;  39  A  40  Vict.  c.  ei,  a.  35,  do  person  ahaU  be  deemed  to  have  derived  a  aeltle- 
ment  from  any  other  person,  whether  by  psrentoge.  eslate,  or  otherwise,  eicept  in 
the  case  of  a  wife  from  her  husband,  and  io  the  ca«e  of  a  child  under  the  a^  of 
siiWen,  wliich  cliild  aliall  take  the  settlement  of  its  father  or  of  its  widowed  mother, 
as  the  case  may  be,  up  to  that  age.  aad  shall  rulnin  the  sctllemtnt  so  taken  until  it 
shall  acquire  another  ....  If  any  child  in  this  sectinn  mentioned  shall  not  have 
acquired  a  settlement  for  itself,  or  being  a  female  shall  not  have  acquired  a  seltle- 
meut  from  her  husband,  and  it  cannot  be  shown  what  settlement  such  child  ur 
233]  female  derived  from  the  parent  without  inquiring  into*tbeilerivaUve  settle- 
ment of  BUch  parent,  such  child  or  female  shall  be  deemed  l«  be  settled  in  the  par- 
ish in  which  he  or  she  was  born  : 

.  man  who  had.  while  under  the  afi:e  of  sixteen  and  before 
^rived  a  settlement  from  his  father,  took  this  derivatlvH 
I,  and  not  his  birth  aettlument;  fur  the  setlli'ment  which  a 
of  sixteen  derives  from  his  lather  is  excluded  from  the 
0  far  as  it  abolishes  derivative  settlements. 

erl2&13  Vict.  c.  4fl.  s.  11. 
Df  February,  1877,  Hannah  Louisa  Fisk 
he  Central  Criminal  Court  for  the  wilful 
Day. 

iing  arraigned  evidence  was  given  of  in- 
is  found  by  the  jury  not  to  be  in  a  fit  state 
to  the  indictment,  whereupon  the  court 
kept  in  strict  custody  until  her  Majesty's 
i  known. 
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3.  On  the  8th  of  December,  1872,  the  said  Haanah  Louisa 
Fisk,  then  Hannah  Loaisa  Day  (spinster),  married  James 
Pisk. 

4.  James  Fisk  was  born  on  the  9th  of  December,  1843,  at 
Great  Yarmouth,  in  the  appellants'  parish,  and  is  the  son 
of  George  and  Mary  Fisk,  but  the  said  James  Fisk  never 
acquired  a  legal  settlement  in  his  own  right. 

5.  A  few  weeks  after  the  birth  of  James  Fisk  his  parents, 
George  and  Mary  Fisk,  taking  him  with  them,  went  to  reside 
in  the  parish  of  Gorleston,  in  the  county  of  Suffolk. 

6.  George  and  Mary  Fisk,  with  their  son  James  Fisk,  con- 
tinued to  reside  in  that  parish  until  Michaelmas,  1869,  when 
they  returned  to  Great  Yarmouth. 

7.  During  his  residence  in  the  parish  of  Gorleston,  and 
before  the  said  James  Fisk  was  sixteen  years  of  age,  the 
said  George  Fisk  acquired  a  settlement  in  Gorleston  parish, 
and  did  not  before  tlie  said  James  Fisk  attained  the  age  of 
sixteen  years  acquire  any  subsequent  legal  settlement. 

8.  James  Fisk  was  not  emancipated  nntil  about  two 
months  after  George  Fisk  returned  to  Great  Yarmouth  in 
1859,  when  he  attained  the  age  of  sixteen  years,  and  he  has 
never  acquired  an  independent  settlement,  nor  has  his  wife, 
the  said  Hannah  Louisa  Fisk,  ever  acquired  a  settlement  in 
her  own  right. 

9.  On  the  15th  of  February,  1877,  Hannah  Louisa  Fisk 
was  in  *cnstody  by  order  of  the  court  as  aforesaid  in  [234 
the  gaol  of  Newgate,  which  is  in  the  city  of  London. 

10.  On  the  15th  of  February,  1877,  two  justices  of  the 
city  of  London,  by  authority  of  the  7th  section  of  3  &  4 
Vict.  c.  54,  made  an  order  by  which  they  adjudged  Hannah 
Louisa  Fisk  to  be  legally  settled  in  tne  parish  of  Great 
Yarmouth,  on  the  ground  that  her  husband  was  born  in 
Great  Yarmouth,  and  directed  the  appellants,  the  guardians 
of  the  poor  of  that  parish,  to  pay  weekly  to  the  superintend- 
ent of  the  Broadmoor  Lunatic  Asylum,  to  which  she  was 
about  to  be  removed,  the  sum  of  14s. 

13.  The  opinion  of  this  court  is  sought  as  to  whether  the 
order  was  rightly  made  upon  the  parish  of  Great  Yarmouth. 

Besley  {Poyser  with  him),  for  the  appellants  :  It  will  be 
conceded  that  Hannah  Fisk's  settlement  was  the  settlement 
of  James  Fisk,  her  husband.  Then  James  Fisk  took  his 
father's  settlement,  as  he  never  acquired  any  settlement 
apart  and  distinct  from  it.  The  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876  ('),  abolishing,  with  some  ex- 

(')  Bv-  the  Divided  Parishes  Act  (39    sliall  be  deemed  to  have  derived  a  set- 
k  40  Vict.  c.  61),  8.  85,  **No  person    tlement  from  any  other  person,  whether 
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oeptions,  derivative  settlements,  is  not  retrospective  in  its 
operation,  but  if  it  were,  it  provides  that  a  child  up  to  six- 
teen years  of  age  shall  take  the  settlement  of  his  father, 
'which  in  this  case  was  not  in  the  appellant  parish.  [He 
was  then  stopped.] 

Poland  {Mead  with  him\  for  the  respondents :  The  settle- 
ment of  the  pauper's  husoand  was  his  birth  settlement  in 
the  appellant  parish.  The  object  of  the  act  39  &  40  Vict, 
c.  61,  s.  S6,  was  to  abolish  derivative  settlements,  and  not  to 
go  back  further  than  that  of  the  parent  or  head  of  the  family. 
235]  But  if  the  pauper  takes  the  *settlement  of  her  hus- 
band's father,  the  result  will  be  that  her  children,  if  she  has 
any,  cannot  take  this  settlement  which  is  their  parent's  de- 
rivative settlement,  thus  separating  parents  and  children, 
which  is  contrary  to  the  policy  of  the  act. 

[CocKBURN,  (5. J.:  We  are  not  now  inquiring  into  the 
derivative  settlement  of  the  parents  of  James  Fisk.] 

When  a  man  has  married  and  become  the  head  of  the 
family,  it  was  not  meant  to  go  back  further  than  his  own 
settlement,  otherwise  the  children  of  James  Fisk,  the  pau- 
per's husband,  who  according  to  the  act,  take  their  birth 
settlement,  will  have  a  different  settlement  from  that  which 
he  has,  and  will  be  removable  to  another  parish. 

Per  Curiam  (Cockburn,  C.J.,  and  Manisty,  J.):  The 
words  of  the  section  are  clear.  A  child  under  sixteen  is 
within  the  exception.  The  pauper's  husband,  therefore, 
took  the  settlement  of  his  father. 

Judgment  for  the  appellants. 

Solicitor  for  appellants :  A.  H,  Barnard. 
Solicitor  for  respondents :  Nelson. 

by  parentage,  estate,  or  otherwise  ex-  acquired  a  settlement  for  itself,  or  be- 

cept  in  the  case  of  a  wife  from  her  has-  ing  a  female  shall  not  have  acquired  a 

band  and  in  the  case  of  a  child  under  settlement  from  her  husband,  and  it 

the  age  of  sixteen,  which  child  shaU  cannot  be  shown  what  settlement  such 

take  the  settlement  of  its  father  or  of  child  or  female  derived  from  the  parent 

its  widowed  mother,  as  the  case  may  without  inquiring  into  the  derivative 

be,  up  to  that  age,  and  shall  retain  the  settlement  of  such  parent,  such  child 

settlement  so  taken  until  it  shall  ac-  or  female  shall  be  deemed  to  be  settled 

auire  another.    ...    If  any  child  in  in  the  parish  in  which  he  or  she  was 

lis  section  mentioned  shall  not  have  bom." 
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[3  Qneen'B  Bench  DivisioD,  286.] 
Feb.  14,  1878. 

Rose  &  Co.  v.  Gardden  Lodge  Coal  and  Coke  Com- 
pany, Limited. 

Company — Voluntary  Winding-up — Stay  of  Proeeedingt  in  Aeiian — Gompdnies  Act, 
186Z  (25  <k  26  Viet.  c.  89),  n.  86,  n^^^udiealure  Act,  1878  (86  <£  87  Vict.  c.  66), 
t.  24,  wb9,  6. 

Upon  an  application  to  stay  an  action  brought  against  a  company  which  was  being 
ToluDtarily  wound  up,  it  appeared  that  the  plaintiff  had  gone  on  with  the  action 
after  notice  of  the  winding  up  and  an  offer  from  the  company  to  allow  him  to  prove 
against  the  estate  for  his  debt  and  costs,  if  he  would  undertake  not  to  proceed 
further : 

Hdd,  that  on  making  the  order  to  stay  proceedings  the  plaintiff  could  not  be 
allowed  to  add  to  his  debt  his  costs  of  appearing  upon  the  application. 


[8  Queen's  Bench  Division,  237.] 

Dec.  4,  1877. 

pN  THE  COURT  OF  APPEAL.] 

*ClARK  V.    MOLYNEUX.  [237 

lAbd — Privileged  CommunimHon — Malice  in  fad — Evidence  of  esqjrets  Malice. 

In  an  action  for  libel  where  the  occasion  is  pririleged,  it  is  for  the  plaintiff  to 
establish  that  the  statements  complained  of  were  made  from  an  indirect  motive,  such 
as  anger,  or  with  a  knowledge  tuat  they  were  untrue,  or  without  caring  whether 
they  were  true  or  false,  and  not  for  the  reason  which  would  otherwise  render  them 
privileged ;  and  if  the  defendant  made  the  statements  believing  them  to  be  true,  he 
will  not  lose  the  protection  arising  from  the  privileged  occasion,  although  he  had  no 
reasonable  grounds  for  his  beliet 

Appeal  from  the  judgment  of  the  Queen's  Bench  Divi- 
sion discharging  an  order  obtained  by  the  defendant  for  a 
new  trial. 

Claim  alleged  that  the  plaintiff  was  a  clergyman,  and  was 
acting  as  curate  in  charge  at  Creeting,  Needham  Market, 
for  stipend ;  that  he  had  before  been  curate  at  Horringer, 
near  Bury,  and  had  also  been  curate  in  charge  of  Assington, 
of  which  parish  the  Rev.  H.  L.  Maud  was  vicar,  and  had 
applied  to  Canon  Sparke  and  been  accepted  by  him  to  take 
charge  as  his  curate  for  a  permanency  of  the  parish  of  Felt- 
well  for  stipend.  Shortly  before  the  publishing  of  the  letter 
hereinafter  mentioned,  one  Canham  had  reported  to  H.  L. 
Mand  that  James  Oakes  had  stated  to  Bevan  and  his  son 
that  he  had  seen  a  letter  written  by  the  plaintiff,  in  which 
he  owned  that  he  had  seduced  two  girls  during  his  residence 
28  Eng.  Rep.  28 
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at  Hornnger,  On  the  2d  of  May,  1876,  tlie  defendant  falsely 
and  tnalicioQaly  wrote  and  published  of  tlie  plaintiff  a  letter 
addressed  to  H.  L.  Maud  in  tlie  terms  following:  "The 
facts  as  I  have  tbeni  aru  these.  If  you  had  been  at  home  I 
should  at  once  have  communicated  them  to  you.  Mr.  N. 
Clark"  (meaning  the  plaintiff)  "was  a  candidate  for  tlie 
vicarage  of  All  Saints.  Mr.  H.  Pratt,  being  much  interested 
in  this,  was  anxious  to  learn  particulars  ahont  him.  and 
knowing  tiiat  he  had  been  curate  at  Horringer,  in  the  neigh- 
borhood of  Bury  and  near  to  Mr.  Bevan'a  place,  he  re- 
quested Mr.  Bevan  to  make  some  inqniriea  about  him.  The 
result  of  this  was,  amongst  other  things,  that  Mr.  James 
Oakes  assured  him  that  he  had  seen  a  letter  containing  the 
matter  reported  to  you  by  Mr.  Canhara"  (meaning  that  the 
238]  plaintiff  *while  curate  of  Horringer  seduced  two 
girls),  "Mr.  Gascoigne  Bevan  was  with  his  father  in  Mr. 
Henry  Oakes'  dining-room  when  Mr.  James  Oakes"  (Henry 
Oakes'  brother)  "gave  the  information.  At  the  time  Henry 
Oakes  stated  that  Mr.  N.  Clark  had  been  expelled  from  the 
army  for  cheating  at  cards,  had  led  a  profligate  life  at  Cam- 
bridge, &c.  Mr.  Qascoigne  is  quite  willing  to  tell  you  all 
he  knows,  and  to  write  for  further  information  to  Mr. 
Oakes."  The  claim  also  alleged  that  the  defendant  had 
maliciously  spoken  and  publisned  of  the  plaintiff,  &c.,  the 
following  words:  "Mr,  James  Oakes  told  Mr,  Bevan  and 
his  son  that  he  had  seen  a  letter  of  Mr,  N,  Clark  in  which 
he  owned  that  while  at  Horringer  he  had  seduced  two  girls." 
"While  he  was  curate  at  Horringer  he  seduced  two  girla." 
"Mr,  Henry  Oakes  had  stated  that  he"  (the  plaintiff)  "was 
expelled  from  the  army  for  cheating  at  cards,  and  had  led 
n  npftflicaie  life  at  Cambridge:"  alleging  as  special  damage 
Sparke  refused  to  employ  hiia  as  curate, 
a  denial  of  all  the  material  allegations,  and  that 
it  action  were  for  words  written  and  spoken  with- 
and  under  circumstances  which  constituted  the 
eged  communications, 
reon. 

rial  before  Huddleston,  B.,  at  the  Suffolk  Snm- 
s,  1876,  the  following  facts  were  proved :  The 
■d  been  the  cnrate  in  charge  of  the  parish  of  As- 
ar  Sudbury,  the  vicar,  the  Rev.  H.  L.  Maud, 
It  on  the  continent.  The  Rev,  C,  Smith  was  the 
e  adjoining  parish  of  Newton,  at  whose  church 
ff  was  to  preach  one  of  eight  Lenten  sermons, 
,  Mr.  Smith,  the  son  of  C.  Smith,  and  other 
having  undertaken  to  preach  on  certain  other 
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-      -      -  _  _  I  1 

days.  One  Gascoigne  Bevan,  a  banker  at  Sudbury,  meet- 
ing the  defendant  at  the  Sudbury  Bank,  said  to  him,  "  I 
wished  to  see  you  on  account  of  a  notice  I  have  seen  in  the 
Free  PresSy  in  which  the  Rev.  Nassau  Clark's  name  is  ad- 
vertised to  preach  a  Lenten  sermon  for  Mr.  Smith.  I  had 
to  make  inquiries  about  Mr.  Clark  in  reference  to  the  living 
of  All  Saints.  The  inquiries  1  made  were  from  H.  Oakes, 
and  the  result  of  them  was  very  much  to  this  man's  dis- 
credit, so  much  so  that  seeing  his  name  advertised  to  preach 
for  Mr.  Smith,  who  was  a  very  old  friend  of  my  father  and 
*mother,  and  also  a  most  intimate  friend  of  yours,  [239 
I  think  it  right  to  communicate  these  inquiries  to  you  to  do 
what  you  please  with  them.  H.  Oakes  has  told  me  that 
Mr.  Clark  had  left  the  army  through  some  trouble  at  cards, 
and  also  had  led  an  irregular  life  while  preparing  for  his 
ordination;  and  that  James  Oakes  had«stated  that  he  had 
seen  a  letter  written  by  Mr.  Clark,  in  which  he  (Clark)  said 
that  he  had  seduced  two  girls  while  at  Horringer."  The 
defendant,  bona  fide  believing  the  report  on  the  respecta- 
bility of  his  informant,  went  that  same  day  to  C.  Smith's 
house,  but  C.  Smith  being  unwell  he  communicated  what  he 
had  heard  to  Mr.  C.  Smith's  son  in  order  that  he  might  tell 
Mr.  C.  Smith.  The  defendant  also  informed  his  curate,  Mr. 
Green,  of  the  statement  made  to  him  by  Mr.  G.  Bevan,  in 
order  to  consult  with  him  and  take  his  advice  on  the  matter ; 
and  he  also  afterwards  communicated  with  Mr.  Martin,  the 
rural  dean,  with  a  view  of  consulting  him  as  to  whether  he 
should  inform  the  bishop  of  the  diocese  or  Mr.  Maud  of  the 
facts  mentioned  to  him.  The  rural  dean  recommended  the 
latter  course,  and  the  defendant  afterwards  meeting  with 
Mr.  Canham,  Mr.  Maud's  solicitor,  informed  him  of  what 
he  had  heard,  and  asked  him  to  write  to  Mr.  Maud.  Mr. 
Canham  replied  that  Mr.  Maud  would  shortly  return  to 
England,  when  he  would  mention  the  statements  to  him. 
Mr.  Canham  informed  Mr.  Maud  of  the  statements,  and 
Mr.  Maud  wrote  to  the  defendant  for  further  information ; 
the  defendant  replied  by  the  letter  set  out  in  the  statement 
of  claim.  The  defendant  was  not  acquainted  with  the 
plaintiff,  and  had  never  had  any  communication  with  him. 
At  the  close  of  the  case  the  learned  judge  ruled  that  the 
letter  of  the  2d  of  May  and  statements  made  by  the  defend- 
ant to  Mr.  Clark,  Mr.  Green,  and  Mr.  Martin,  were  privileged 
communications,  and  he  left  the  quej3tion  of  malice  to  the 
jury  in  these  terms:  "Now  in  law  if  a  man  writes  or  says 
what  is  not  true  and  what  is  libellous  or  slanderous  of  an- 
other, it  is  presumed  to  be  malicious :  but  when  the  occa- 
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sion  is  privileged  then  vou  require  something  more,  yoa 
require  what  the  law  calls  express  malice.  I  must  tell  you 
what  express  malice  means ;  it  does  not  mean  that  hatred 
and  uncharitableness  which  are  usually  associated  with  the 
2401  word  malice.  Malice  in  law  means  this — a  *wrongful 
act  done  intentionally  without  just  cause  or  excuse,  that  is 
what  malice  means.  I  cannot  put  it  better  than  in  the  way 
it  is  put  here.  [The  learned  ]udge  read  the  definition  of 
malice  in  law  given  by  Bayley,  J.,  in  his  judgment  in  Brom- 
agev.  Prosse?' {^).]  When  you  come  to  look  at  the  word 
malice  you  will  nave  to  interpret  it  in  this  way:  was  there 
an  intentional  act  on  the  part  of  the  defendant,  without  just 
cause  or  excuse,  in  spreading  those  reports  of  the  plaintiff? 
You  have  also  to  consider  that  to  excuse  him  it  must  be  done 
bona  fid^,  and  in  the  honest  belief  that  what  he  wrote  and 
said  of  the  plaintiff  was  true,  and  the  question  I  shall  leave 
to  you  is  this :  did  the  defendant  write  the  letter  of  the  2d 
of  May  and  make  the  statements  he  did  bona  fide^  and  in 
the  honest  belief  that  what  he  wrote  and  said  with  reference 
to  the  plaintiff  was  true,  or  was  he  actuated  by  feelings  of 
malice)  .  .  .  What  you  have  to  do  is  to  look  at  all  the  cir- 
cumstances of  the  case  and  consider  what  is  proved  here ; 
was  this  done  recklessly;  were  these  statements  made  with- 
out due  or  proper  inquiry ;  was  this  a  course  of  conduct 
adopted  that  we,  as  men  of  the  world,  would  expect  to  be 
adopted  \  If  you  can  answer  these  questions  satisfactorily, 
then  you  will  say  that  the  defendant  acted  bona  fide  and  in 
the  honest  belief  that  .what  be  stated  was  true :  but  if  yoa 
think  that  you  would  not  have  acted  in  that  way,  and  that 
there  was  a  carelessness  or  recklessness  and  disregard  for  the 
feelings  of  others,  a  disregard  of  that  sort  of  doty  which  one 
man  owes  to  another,  then  yoa  will  say  that  this  was  not  done 
bona  fide  in  the  honest  belief  that  it  was  true.  .  .  .  You, 
Mr*  Molyneux,  may  defend  yourself  by  the  fact  that  these 
occasions  were  privileged,  but  to  do  so  you  must  satisfy  a 

i'ury  that  what  yoa  did  you  did  bona  fide  and  in  the  honest 
relief  that  you  were  making  statements  which  were  true. 
«  .  «  What  you  have  to  cousider  is  this:  assuming  that 
these  occasions  were  privileged,  do  you  think  that  t^e  de- 
fendant made  these  statements  and  wrote  this  letter  bona 
fide  and  in  the  honest  belief  that  they  were  true,  not  merely 
that  he  believed  theiu  himself^  but  honestly  believed  them — 
which  means  that  he  had  p-^od  ground  for  believing  them — 
to  be  true  I  I  mean  to  say  that  if  he  pertinaciously  and  ob- 
stinately, perhaps,  persuaded  himself  of  a  matter  for  which 
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persuasion  *he  had  no  reasonable  ground,  and  with  [241 
respect  to  which  persuasion  you  twelve  gentlemen  would  say 
he  was  perfectly  unjustified,  .  .  .  then  your  verdict  will  be 
for  the  plaintiflf." 

The  jury  found  a  verdict  for  the  plaintiflf  for  £200. 

At  the  November  Sittings,  1876,  the  defendant  obtained 
an  order  calling  on  the  pTaintiflE  to  show  cause  why  there 
should  not  be  a  new  trial,  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence,  and  on  the  ground  of 
misdirection  of  the  learned j'udge,  in  that  he  misdirected  the 
jury  on  the  question  of  bona  fides  and  malice,  in  telling 
them  that  if  they  thought  the  defendant  published  the 
defamatory  matter  complained  of  carelessly  and  recklessly, 
or  with  a  disregard  of  the  feelings  of  others,  and  in  such 
a  way  as,  being  men  of  the  world  they  would  not  have 
acted,  they  should  find  that  the  matter  was  not  published 
bona  fide. 

At  the  Easter  Sittings,  1877,  after  argument  before  Cock- 
burn,  C.  J.,  and  Mellor,  J.,  the  order  was  discharged. 

The  defendant  appealed. 

Dec.  1.  Willis^  Q.C.,  and  Anderson^  for  the  defendant: 
The  judge  rightly  ruled  that  all  the  statements  were  privi- 
ledged,  Harrison  v.  Bush  (*) ;  and  the  question  of  express 
malice  was  left  to  the  jury  ;  but  the  judge  was  mistaken  in 
ruling  that  the  protection  of  privilege  was  taken  away  if  the 
statements  were  made  recklessly  and  without  due  and 
proper  inquiry,  and  if  the  conduct  of  the  defendant  was 
such  as  the  jurv  as  men  of  the  world  would  not  expect  to 
be  adopted.  The  direction  should  have  been,  however  reck- 
less the  defendant  may  have  been,  and  although  he  may 
have  made  the  statements  without  due  and  proper  inquiry, 
nevertheless,  if  in  the  defendant's  mind  there  was  honesty 
of  purpose,  the  privilege  remains.  The  absence  of  inquiry 
is  immaterial :  Lister  v.  PeiTyman  (*).  The  defendant  is 
not  deprived  of  the  privilege  because  the  jury,  as  men  of 
the  world,  would  not  have  adopted  the  same  line  of  con- 
duct. Whether  a  person  acted  maliciously  depends  upon 
his  own  motives  and  the  view  which  the  jury  ma/ entertain 
of  the  mind  of  the  person  himself:  Pitt  v.  l>onotani^\ 
*The  jury  might  have  been  misled  by  the  explana-  [242 
lion  as  to  what  kind  of  malice  will  take  away  the  protection 
of  a  privileged  occasion.  The  passage  read  by  the  jud^e 
from  Bromage  v.  Prosser  (*)  refers  to  malice  in  law.    fiut  m 

P)  5  E.  &  B.,  344 ;  26  L.  J.  (Q.B.),  26.        (»)  1  M.  A  S.,  689-649. 
O  Law  Rep.,  4  H.  L.,  621.  (*)  4  B.  A  C,  247. 
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order  to  render  the  defendant  liable,  he  must  have  been 
actuated  by  malice  in  fact,  as  was  laid  down  by  Parke,  B., 
in  Wright  v.  Woodgaie{^):  "The  proper  meaning  of  a  priv- 
ileged communication  is  only  this,  that  the  occasion  on  which 
the  communication  was  made  rebuts  the  inference  prima 
fdoie  arising  from  a  statement  prejudicial  to  the  character 
of  the  plaintiff,  and  puts  it  upon  him  to  prove  that  there 
was  malice  in  fact,  that  the  defendant  was  actuated  by  mo- 
tives of  personal  spite  or  ill-will  independent  of  the  occasion 
on  which  the  communication  was  made."  This  passagB 
clearly  defines  what  express  malice  is,  and  that  the  onus  of 
proving  its  existence  is  on  the  plaintiff.  This  case  was  cited 
with  approval  in  Lauglon  v.  Bishop  of  Sodor  and  Man  ('). 
The  judge  also  wrongly  directed  the  jury  that  there  must  be 
an  honest  belief  founded  on  reasonable  grounds ;  but  the 
defendant  is  protected  if  he  really  did  believe  the  statement 
to  be  true,  however  groundless  his  belief  may  have  been : 
Whiteley  v.  Adams  if).  There  was  no  evidence  of  malice 
which  ought  to  have  been  left  to  the  jury.  The  discrepan- 
cies between  the  letter  of  the  2d  of  May  and  the  communica- 
tions made  to  the  defendant  are  of  too  slight  a  character  to 
show  that  the  defendant  was  influenced  by  an  indirect  mo- 
tive :  Somertille  v.  Hawkins  (*) ;  LaugJiton  v.  Bishop  of 
Sodor  and  Man{*);  Child  v.  Affleck  {*).  The  case,  there- 
fore, ought  to  have  been  withdrawn  from  the  jury :  Spill  v. 
Maule  ('). 

Dec.  3.  Philbrick^  Q.C.,  and  H,  Cuffe^  for  the  plaintiff  : 
It  may  be  admitted  that  upon  a  privileged  occasion  the  onus 
of  proof  is  upon  the  plaintiff,  and  that  it  is  for  him  to  show 
that  the  defendant  was  actuated  by  malice ;  but  at  the  trial 
of  the  present  action  the  judge  did  leave  to  the  jury  the 
question  whether  the  letter  complained  of  was  written  under 
243]  a  feeling  of  express  malice.  *Pitt  v.  Donovan  (*) 
was  an  action  for  slander  of  title,  and  it  may  well  be  that  a 
person  is  not  liable  for  setting  up  a  claim  to  land  which  may 
ultimately  prove  to  be  groundless,  unless  he  knew  it  to  be 
false ;  and  Lister  v.  Ferryman  (•)  was  an  action  for  tres- 
pass and  false  imprisonment ;  these  cases,  therefore,  are  not 
authorities  against  the  plaintiff.  The  letter  itself,  by  its 
terms,  affords  evidence  of  express  malice ;  the  language  is 

0)  2  C.  M.  &  R.,  578,  at  p.  677.  (*)  Law  Rep.,  4  P.  C,  495 ;  4  Eng.  R., 

(«)  Law    Rep.,  4  P.   C,  495,  506;   4  162. 
Eiip.  R.,  162,  171.  (•)  9  B.  A  C,  408. 

(»)  83  L.  J.  (C.P.),  89;   16  C.  B.  (N.S.),        f)  Law  Rep.,  4  Ex.,  232. 
892.  («)  1  M.  A,  S.,  639.  ' 

(*)  10  C.  B.,  683;  20  L.  J.  (C.P.),  131.         (•)  Law  Rep.,  4  H.  L.,  621. 
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exaggerated,  and  goes  beyond  the  statement  made  to  the 
defendant  by  G.  Bevan :  Fryer  v.  KinnersUy  (*) ;  Oilpin 
Y.  Fowler  {^),  The  communication  to  Mr.  Green  was  not 
privileged.  There  was  neither  a  duty  nor  an  interest  to 
make  it. 

Dec.  4.  Willis,  Q.C.,  in  reply:  Assuming  that  the 
learned  judge  misdirected  the  jury,  the  defendant  is  entitled 
to  have  the  verdict  entered  for  him  under  Order  XL,  Rule 
10,  which  is  extended  to  the  Court  of  Appeal  by  Order  Lviii, 
Rule  5. 

Bramwell,  L.  J.:  I  think  that  this  appeal  must  be  al- 
lowed. In  coming  to  that  conclusion  I  do  not  take  a  differ- 
ent view  of  the  law  from  that  adopted  by  Cockburn,  C.  J., 
and  Mellor,  J. ;  the  difference  between  their  views  and  ours 
upon  this  occasion  results  from  a  different  appreciation  of 
the  summing-up  by  the  judge  at  the  trial. 

I  certainly  think  that  a  summing-up  is  not  to  be  rigor- 
ously criticised ;  and  it  would  not  be  right  to  set  aside  the 
verdict  of  a  jury,  because  in  the  course  of  a  long  and  elabo- 
rate summing-up  the  judge  has  used  inaccurate  language ; 
the  whole  of  the  summing-up  must  be  considered  in  order 
to  determine  whether  it  afforded  a  fair  guide  to  the  jury, 
and  too  much  weight  must  not  be  allowed  to  isolated  and 
detached  expressions.  In  the  present  case,  however,  I  can- 
not help  coming  to  the  conclusion  that  the  question  left  by 
the  judge  to  the  jury  was  put  in  an  inaccurate  shape.  [The 
Lord  Justice  reaa  it]  (*).  1  am  of  opinion  that  tnis  was  in* 
itself  a  misdirection,  and  that  the  proper  direction  to  the 
jury  would  have  been  as  follows:  "These  occasions  were 
privileged,  and  unless  you  are  satisfied  that  the  defendant 
availed  *himself  of  them  to  make  the  statements  [244 
complained  of  maliciously"  (with  an  explanation  of  what 
is  legally  comprehended  in  that  word)  '*then  you  ought  to 
find  a  verdict  for  the  defendant."  By  the  language  which 
the  judge  used,  he  led  the  jury  to  the  conclusion  that  the 
burden  of  proof  is  upon  the  defendant.  I  also  think  that 
the  form  of  the  question  is  objectionable  in  this,  that  it  may 
have  induced  the  jury  to  suppose  that  they  were  to  find 
aflBrmatively  either  thaj  the  alleged  libel  was  written  bona 
fide^  or  that  the  defendant  in  publishing  it  was  actuated  by 
feelings  of  malice  ;  and  that  if  they  could  not  find  the  former, 
they  must  find  the  latter. 

Before  I  proceed  further  in  discussing  the  language  of  the 

0  15  C.  B.  (N.S.),  422;  88  L.  J.  (C.P.),  96.     («)  9  Ex.,  615 ;  23  L.  J.  (Ex.),  152. 

(<)  Seean(f,  p.  240. 
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Bumming-ap,  I  wish  to  remark  that  a  person  may  honestly 
make  on  a  particular  occasion  a  defamatory  statement  with- 
out believing  it  to  be  true ;  because  the  statement  may  be  of 
such  a  character  that  on  that  occasion  it  may  be  properto 
communicate  it  to  a  particular  person  who  ought  to  be  in- 
formed of  it.  Can  it  be  said  that  the  person  making  the 
statement  is  liable  to  an  action  for  slander  ?  In  the  present 
case  the  judge  asked  the  jury  whether  the  defendant  did 
what  is  complained  of  in  the  honest  belief  that  what  he  wrote 
and  said  with  reference  to  the  plaintiff  was  true.  At  a  later 
period  of  the  summing-up  the  judge  explains  what  he  means 
oy  honest  belief ;  and  the  effect  of  his  language  is,  that  the 
jury  must  have  been  led  to  think  that  "honest  belief" 
means,  not  the  actual  belief  in  the  defendant's  mind,  but  be- 
lief founded  upon  reasonable  grounds.  Apart,  therefore, 
from  the  question  upon  whom  the  burden  of  proof  lay,  I 
think  there  was  a  misdirection  as  to  the  meaning  of  the  term 
"honest  belief,"  and  that  the  verdict  against  the  defendant 
cannot  stand. 

I  do  not  say  that  there  is  no  evidence  of  malice  to  go  to 
the  jury,  but  1  think  the  evidence  was  very  slight.  The  con- 
duct or  the  defendant  on  the  whole  is  not  to  be  complained 
of  on  the  ground  of  rashness,  improvidence,  or  credulity,  but 
in  his  letter  he  certainly  made  use  of  expressions  in  excess 
of  the  communications  he  had  received :  for  instance,  he  was 
told  that  the  plaintiff  had  left  the  army  through  some  trouble 
at  cards,  but  he  writes  that  he  was  expelled  the  army  for 
cheating  at  cards :  he  was  also  told  that  he  had  led  an  irreg- 
245]  ular  life  at  Cambridge,  and,  again,  he  *  writes  that 
he  had  led  a  profligate  life  at  Cambridgf".  It  is  possible 
that  upon  those  statements  being  laid  before  a  jury  with  a 
proper  direction  they  might  think  that  the  defendant  was 
indifferent  as  to  the  reputation  of  others,  and  that  he  desired 
to  represent  himself  as  a  clergyman  zealous  for  the  welfare 
of  the  church  and  the  character  of  its  ministers,  and  that  the 
defendant  in  making  the  statements  complained  of  did  not 
act  bona  fide.  It  is  sometimes  difficult  to  determine  when 
defamatory  words  in  a  letter  may  be  considered  as  by  them- 
selves affording  evidence  of  malice.  It  was  held  (*),  in  a 
case  cited  to  us,  from  the  Exchequer  Chamber,  the  judgment 
of  which  was  delivered  by  Cockburn,  C.J.,  my  Brother 
Brett  forming  a  member  of  the  court,  that  the  expressions 
in  the  letter  complained  of  could  not  be  evidence  of  malice, 
and  the  question  ought  not  to  have  been  left  to  the  jury; 

0)  SpiU  y.  MauU,  Law  Rep.,  4  Ex.,  232. 
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and  on  the  other  hand,  authorities  C)  have  been  cited  in 
which  the  court  thought  the  expressions  in  the  letters  of 
themselves  furnished  evidence  which  ought  to  have  been  left 
to  the  jury.  I  hesitate  to  say  that  there  was  no  evidence  of 
malice,  because  the  jury  need  not  ascertain  what  the  wrong 
motive  was  if  they  can  say  that  there  was  a  wrong  motive ; 
and  if  the  defendant  was  actuated  by  some  motive,  other 
than  that  which  would  alone  excuse  him,  the  jury  may  find 
for  the  plaintiff.  Nevertheless,  I  have  the  strongest  opinion 
that  the  verdict  was  against  the  weight  of  evidence  on  the 
question  of  malice.  I  am  clearly  of  opinion  that  if  there 
was  more  than  a  scintilla  of  evidence  as  to  malice  a  jury 

{)roperly  directed  would,  upon  a  fair  consideration  of  the 
acts  proved  at  the  trial,  have  disregarded  it.  On  the  ground 
of  misdirection,  and  also  on  the  ground  of  the  verdict  being 
against  the  weight  of  evidence,  I  am  of  opinion  that  there 
ought  to  be  a  new  trial. 

Even  if  I  thought,  upon  the  facts  proved  at  the  trial,  that 
there  was  no  evidence  of  malice,  I  do  not  think  we  ought  to 
order  a  verdict  to  be  entered  for  the  defendant  under  Order 
XL,  Rule  10.  I  think  that  this  rule  is  not  applicable  to  a 
case  where,  if  a  new  trial  is  ordered,  further  evidence  might 
be  adduced ;  here,  if  the  learned  judge  ruled  that  there  was 
no  evidence  of  malice,  further  ^evidence  might  have  [246 
been  given.  I  have  some  doubt  whether  the  communication 
to  Mr.  Green  was  privileged ;  that  might  very  much  depend 
on  the  motive  with  which  it  was  made ;  it  may  be  privileged 
if  the  defendant  made  the  communication  to  Mr.  Green  for 
the  purpose  of  asking  his  advice ;  but  if  he  made  it  merely 
for  the  purpose  of  unburdening  his  mind,  or  merely  repeat- 
ing a  conversation,  the  occasion  would  not  be  privileged. 
I  think  this  is  another  reason  why  we  ought  not  to  act  on 
Order  XL,  Rule  10.  On  the  two  grounds  I  have  already 
mentioned  this  appeal  ought  to  be  allowed. 

Bb£TT,  L.J.:  1  am  of  opinion  that  there  was  a  misdirec- 
tion by  the  learned  judge  to  the  jury;  that  the  verdict  was 
against  the  weight  of  evidence ;  and  that  there  was  no  evi- 
dence of  malice  which  ought  to  have  been  left  to  the  jury. 

With  regard  to  the  misdirection,  we  do  not  differ  from  the 
Queen's  Bench  Division  as  to  the  rule  of  law  which  governs 
this  case,  but  we  think  that  the  direction  of  the  learned 
judge  was  calculated  to  mislead  thejury  as  to  what  was  the 
right  question  for  their  decision.  The  direction  to  the  jurjr 
was  founded  on  the  assumption  that  the  occasions  were  privi- 

(»)  Oilpin  V.  Fowler,  9  Ex.,  616 ;  28  L.  J.  (Ex.),  162 ;  Fryer  v.  Einnersley,  16  0.  B. 
(N.S.),  422;  88  L.  J.  (C.P.),  96. 
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leged,  and  that  which  mnst  be  taken  to  be  a  libel  would  be 
excused  if  the  defendant  had  used  the  privilege  fairly  and 
honestly.  Before  I  address  myself  to  the  summing  up,  I 
think  it  advisable  to  lay  down  what  I  consider  would  be  a 
true  exposition  of  the  law  in  such  matters.  When  there 
has  been  a  writing  or  a  speaking  of  defamatory  matter,  and 
the  judge  has  held — and  it  is  for  him  to  decide  the  question 
— that  although  the  matter  is  defamatory  the  occasion  on 
which  it  is  either  written  or  spoken  is  privileged,  it  is  neces- 
sary to  consider  how,  although  the  occasion  is  privileged, 
yet  the  defendant  is  not  permitted  to  take  advantage  of  the 
privilege.  If  the  occasion  is  privileged  it  is  so  lor  some 
reason,  and  the  defendant  is  only  entitled  to  the  protection 
of  the  privilege  if  he  uses  the  occasion  for  that  reason.  He 
is  not  entitled  to  the  protection  if  he  uses  the  occasion  for 
some  indirect  and  wrong  motive.  If  he  uses  the  occasion  to 
gratify  his  anger  or  his  malice,  he  uses  the  occasion  not  for 
the  reason  which  makes  the  occasion  privileged,  but  for  an 
indirect  and  wrong  motive.  If  the  indirect  and  wrong  motive 
247]    *suggested  to  take  the  defamatory  matter  out  of  the 

Erivilege  is  malice,  then  there  are  certain  tests  of  malice, 
[alice  does  not  mean  malice  in  law,  a  term  in  pleading,  but 
actual  malice,  that  which  is  popularly  called  malice.  If  a 
man  is  proved  to  have  stated  that  which  he  knew  to  be  false, 
no  one  need  inquire  further.  Everybody  assumes  thence- 
forth that  he  was  malicious,  that  he  did  do  a  wrong  thing 
for  some  wrong  motive.  So  if  it  be  proved  that  out  of  anger, 
or  for  some  other  wrong  motive,  the  defendant  has  stated 
as  true  that  which  he  does  not  know  to  be  true,  and  he  has 
stated  it  whether  it  is  true  or  not,  recklessly,  by  reason  of 
his  anger  or  other  motive,  the  jury  may  infer  that  he  used 
the  occasion,  not  for  the  reason  which  justifies  it,  but  for 
the  gratification  of  his  anger  or  other  indirect  motive.  I 
think  I  have  laid  down  the  correct  rule  on  which  to  ground 
the  direction  to  the  jury,  and  I  think  the  learned  judge  did 
not  follow  that  rule,  but  he  so  expressed  himself  that  the 
jury  would  be  misled  into  following  other  rules.  I  think 
the  jury  were  misled  into  believing  that  the  burden  of  proof, 
that  the  defendant  was  not  actuated  by  malice  in  the  state- 
ments he  had  made,  lay  upon  the  defendant  rather  than  on 
the  plaintiff.  I  apprehend  the  moment  the  judge  rules  that 
the  occasion  is  privileged,  the  burden  of  showing  that  the  de- 
fendant did  not  act  in  respect  of  the  reason  of  the  privilege, 
but  for  some  other  and  indirect  reason,  is  thrown  upon 
the  plaintiff.  I  also  think  that  the  learned  judge  was  mis- 
taken in  the  defiqitioa  of  malice  he  g^ve  to  the  jury,  and  the  * 
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jury  miffht  have  been  misled  by  his  leaving  to  them  to  apply 
that  definition  to  the  question  of  what  was  malice  in  fact. 
The  judgment  of  Bay  ley,  J.,  in  Bromage  v.  Frosser{*\ 
treats  of  malice  in  law,  and  no  doubt  where  the  word  "  ma- 
liciously" is  used  in  a  pleading,  it  means  intentionally,  wil- 
fully. It  has  been  decided  that  if  the  word  "maliciously" 
is  omitted  in  a  declaration  for  libel,  and  the  words  "wrong- 
fully" or  "falsely"  substituted,  it  is  sufficient,  the  reason 
being  that  the  word  "maliciously,"  as  used  in  a  pleading, 
has  onl^  a  technical  meaning ;  but  here  we  are  dealing  with 
malice  m  fact,  and  malice  then  means  a  wrong  feeling;  in  a 
man's  mind.  I  am  further  of  opinion  that  the  direction  to 
the  jury — that  assuming  that  the  occasions  were  privileged 
if  they  thought  that  the  Mefendant  wrote  the  letter,  [248 
and  made  the  statements  bona  fide^  and  in  the  honest  belief 
that  they  were  true,  not  merely  that  he  believed  them  him- 
self, but  honestly  believed  them,  which  means  he  had  good 
grounds  for  believing  them  to  be  true, — left  the  jury  to  sup- 
pose that,  although  the  defendant  did  believe  them  in  fact, 
yet  that  did  not  protect  him  unless  his  belief  was  reasonable : 
whereas  the  only  question  was  whether  the  defendant  did, 
in  fact,  believe  what  he  said,  and  not  whether  a  reasonable 
man  would  have  believed  it.  The  question  of  wilful  blind- 
ness, or  of  an  obstinate  adherence  to  an  opinion,  may  be 
testa  by  which  a  jury  may  be  led  to  consider  whether  the 
defendant  did  or  did  not  really  believe  the  statements  he 
made  ;  whereas  the  learned  judge,  by  the  way  in  which  he 
directed  the  jnry,  left  them  to  understand,  as  I  think,  that 
although  the  defendant  did  believe  the  statements,  yet  if  his 
belief  was  founded  on  a  wrong  reasoning  that  he  was  not 
within  the  protection  of  the  privilege.  In  that  respect,  with 
great  deference,  I  think  the  learned  judge's  direction  to  the 
jury  was  erroneous. 

I  am  also  of  opinion  that  all  the  occasions  were  privileged. 
The  only  occasion  which  has  been  questioned  is  the  occasion 
of  the  defendant's  communication  with  Mr.  G-reen.  I  am  of 
opinion  that  where  the  relation  between  two  persons  is  so 
intimate  socially  and  professionally  as  that  between  a  rector 
or  a  vicar  and  his  curate,  and  when  it  can  be  said  that  the 
vicar  is  consulting  with  his  curate  either  upon  the  conduct 
of  the  curate  or  of  the  vicar  in  ecclesiastical  matters,  that  is 
an  occasion  which  is  privileged.  Here  the  plaintiff  calls 
Mr.  Green  as  his  witness,  and  his  evidence  is  that  the  vicar 
did  consult  him  in  order  to  obtain  his  advice.  I  think  on 
this  point  that  the  plaintiff  was  bound  by  the  evidence  of  his 

0)  4  B.  A  C,  cited  at  p.  265. 
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own  witness,  and  the  moment  that  it  was  ascertained  as  a 
fact  that  the  statement  to  Mr.  Green  was  made  at  a  con- 
sultation between  the  vicar  and  his  curate,  as  to  the  conduct 
the  vicar  should  adopt  in  an  ecclesiastical  matter,  the  judge 
was  bound  to  tell  the  jury  that  the  communication  was  made 
on  a  privileged  occasion. 

Assuming  that  the  right  question  had  been  left  to  the  jury, 
is  there  any  evidence  to  support  the  finding  of  malice? 
Now,  the  occasion  being  privileged,  the  burden  of  proof  to 
249]  show  that  the  *deiendant  was  not  within  the  protec- 
tion of  the  privilege  being  on  the  plaintifif,  and  it  being  an 
admitted  fact  that  the  defendant  did  not  know  the  plaintiff, 
had  never  even  seen  him,  and  that  he  had  had  no  relations 
with  him  whatever,  and  no  motive  can  be  suggested  why  the 
defendant  should  have  a  vindictive  feeling  against  the  plain- 
tiff, I  think  that  the  discrepancies  which  were  relied  upon, 
and  the  want  of  care  in  instituting  inquiries,  are  too  slight 
to  justify  a  judge  in  asking  the  jury  whether  the  defendant 
was  actuated  b^  indirect  motives  in  making  the  statements. 
He  certainly  did  not  make  them  from  a  want  of  belief  in 
them,  nor  was  he  influenced  by  anger  in  making  them,  not 
caring  whether  they  were  true  or  false. 

I  am  of  opinion,  therefore,  if  on  a  new  trial  the  facts  are  the 
same,  if  they  cannot  be  altered,  it  would  be  the  duty  of  the 
judge  to  direct  the  jury  that  there  was  no  evidence  of  malice 
which  could  properly  be  submitted  to  the  jury.  I  think 
that  there  has  been  a  miscarriage,  and  that  the  verdict  is 
against  the  weight  of  evidence. 

This  is  not  a  case  in  which  we  ought  to  enter  a  verdict  for 
the  defendant ;  for  there  may  be  further  evidence  on  a  fu- 
ture occasion.  We  ought,  therefore,  only  to  grant  a  new 
trial. 

Cotton,  L.J.:  I  am  also  of  opinion  that  this  appeal  must 
prevail.  I  think  that  the  learned  judge,  after  ruling  that  the 
statements  made  were  privileged,  left  the  case  to  the  jury  in  a 
manner  which  may  have  misled  them  as  to  the  true  question 
for  their  consideration.  When  once  the  learned  judge  had 
laid  down  that  the  occasion  was  privileged,  the  only  question 
for  the  jury  to  consider  was  whether  the  defendant  acted  from 
a  sense  of  duty,  or  was  actuated  by  some  improper  motive, 
and  the  onus  of  proving  that  thedefendant  was  influenced 
by  some  improper  motive,  that  is,  that  he  acted  maliciously, 
was  on  the  plaintiff.  In  order  to  show  that  the  defendant 
was  acting  with  malice,  it  is  not  enough  to  show  a  want  of 
reasoning  power  or  stupidity,  for  those  things  of  themselves 
do  not  constitute  malice :  a  man  may  be  wanting  in  reason- 
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ing  power,  or  he  may  be  very  stupid,  still  he  may  be  acting 
bana  fide^  honestly  intending  to  discharge  a  duty.  The 
question  is  not  whether  the  defendant  has  done  that  which 
other  men  as  men  of  the  world  would  not  have  done,  or 
whether  the  defendant  acted  *in  the  belief  that  the  [250 
statements  he  made  were  true,  but  whether  he  acted  as  he 
did  from  a  desire  to  discharge  his  duty. 

The  learned  judge  intended  to  leave  the  question  to  the 

1*ury  in  the  words  of  Whiteley  v.  Adams  i^\  subject  to  what 
le  said  as  to  the  definition  of  honest  belief.  But  the  cir- 
cumstances of  Whiteley  v.  Adams  {')  and  the  present  case 
are  different.  In  that  case  the  writer  of  the  letter,  which 
was  the  alleged  libel,  had  pledged  his  belief  in  these  words : 
*'  I  will  mention  two  or  three  [charffes]  which  I  have  reason 
to  believe  are  well  founded."  Tnerefore  in  that  case  it 
might  well  be  put,  as  it  was  put  to  the  jury.  Do  vou  or  do 
you  not  think  that  the  letters  were  written  bona  fide  and  in 
the  honest  belief  that  the  matters  therein  contained  were 
true?  The  writer  of  the  letter  stated,  "  I  will  mention  those 
charges  which  I  believe  to  be  true,"  and  the  judge  might 
properly  ask  the  jury.  Do  you  think  that  the  defendant  be- 
lieved the  charges  to  be  true }  If  at  the  time  he  wrote  the 
letter  he  did  not  believe  them  to  be  true,  it  might  not  be  an 
unreasonable  inference  that  he  was  acting  not  from  a  sense 
of  duty,  but  from  some  other  motive.  In  the  present  case 
the  defendant  has  not  stated  in  the  letter  set  out  in  the  state- 
ment of  claim  that  the  charges  are  in  his  belief  true ;  he 
has  merely  stated  that  communications  have  been  made  to 
him  by  certain  persons.  If  the  defendant  did  not  believe 
that  the  statement  he  was  making  was  the  one  which  had 
been  made  to  him  by  Mr.  Sevan,  that  might  be  evidence  of 
mala  mens  ;  and,  also,  if  he  knew  that  there  was  no  founda- 
tion for  the  charge,  that  again  might  be  some  evidence  that 
he  was  actuated  by  an  improper  motive.  In  the  present 
case  it  was  not  a  question  as  to  whether  the  defendant  be- 
lieved the  charges  to  be  true ;  certainly  it  was  not  a  question 
whether  he  honestly  believed  them,  in  the  sense  of  believ- 
ing them  on  such  good  grounds  that  other  men  would  rea- 
sonably come  to  the  same  conclusion.  In  the  sentence 
following  the  question  put  to  the  jury,  the  learned  judge 
explains  what  he  means  by  honest  belief;  namely,  had  the 
defendant  good  grounds  for  believing  the  statements  to  be 
true  ?  It  might  possibly  be  argued  that  the  meaning  of  the 
words  is,  bad  the  defendant  good  grounds  to  believe  that 
these  charges  *were  made  ?    I  do  not,  however,  think    [251 

0)  15  C.  B.  (N.S.),  392;  38  L.  J.  (C.P.),  89. 
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that  is  their  fair  meaning,  and  I  think  that  when  the  ques- 
tion for  the  jnry  was  the  state  of  the  defendant's  mind  at 
the  time  of  making  the  communication,  that  is,  whether  he 
was  actuated  by  malice,  and  with  a  motive  other  than  a 
sense  of  duty,  the  question  whether  he  himself  believed  the 
charges  to  be  true  in  the  sense  attributed  by  the  judge  to 
''honestly  believing"  was  immaterial. 

There  is  also  another  part  of  the  summing-up  in  which  I 
think  there  was  a  misdirection  to  the  jury.  The  burden  of 
proof  lay  upon  the  plaintiff  to  show  that  the  defendant  was 
actuated  by  malice ;  but  the  learned  judge  told  the  jury 
that  the  defendant  might  defend  himself  by  the  fact  that 
these  communications  were  privileged,  but  that  the  defend- 
ant must  satisfy  the  jury  that  what  he  did  he  did  bona  fide 
and  in  the  honest  belief  that  he  was  making  statements 
which  were  true.  It  is  clear  that  it  was  not  for  the  defend- 
ant to  prove  that  he  was  acting  from  a  sense  of  duty,  but 
for  the  plaintiff  to  satisfy  the  jury  that  the  defendant  was 
acting  from  some  other  motive  than  a  sense  of  duty. 

With  regard  to  the  question  as  to  the  statements  being 
privileged,  I  am  of  opinion  that  the  learned  judge  was  right 
m  ruling  that  all  the  communications  were  privileged.  The 
only  one  as  to  which  any  doubt  could  be  raised  was  the 
communication  made  to  Mr.  Green.  Mr.  Green  is  the  plain- 
tiff's witness,  who  says  the  communication  was  made  to 
him,  the  curate,  when  he  was  in  the  vestry,  and  it  was  made 
as  communications  were  often  made  to  him  by  the  defendant, 
for  the  purpose  of  asking  his  advice.  On  that  evidence  the 
learned  judge  was  right  in  holding  that  it  was  a  privileged 
communication.  It  was  a  communication  made  by  the  vicar 
to  his  curate,  with  whom  he  was  on  the  terms  stated  by  Mr. 
Green,  with  reference  to  a  matter  which  seriously  affected 
two  parishes  in  the  neighborhood,  and  which  might  seriously 
affect  Mr.  Green,  if  by  preaching  at  Mr.  Smitl^s  church  he 
was  brought  into  communication  with  the  plaintiff.  I  am 
therefore  of  opinion,  the  question  being  for  the  judge,  that 
his  ruling  was  correct. 

On  the  only  other  point  in  the  case,  I  think  that  there  was 
no  evidence  of  malice  to  be  left  to  the  jury.  I  am  of 
opinion  that  in  this  case  the  evidence  does  not  raise  any  pre- 
sumption of  malice  on  the  part  of  the  defendant,  according 
252J  to  the  law  as  laid  down  in  *Somerville  v.  Hawkins  ('). 
It  must  be  borne  in  mind  that  the  defendant,  before  this 
affair,  had  never  been  brought  into  connection  with  the 
plaintiff ;  had  never  had  any  difference  of  any  kind  with 

(')  10  C.  B.,  583;  20  L.  J.  (C.  P.),  131. 
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him,  and  it  is  not  suggested  that  these  statements  were 
made  by  the  defendant  with  a  view  of  exhibiting  his  zeal 
and  activity  as  a  clergyman.  I  think  the  evidence  shows 
that  he  acted  merely  from  a  sense  of  duty.  There  are  no 
doubt  some  discrepancies  and  inaccuracies  between  the 
statement  made  to  the  defendant  by  Mr.  Sevan  and  the 
words  used  in  the  defendant's  letters,  but  in  the  absence  of 
any  other  proof  of  malice,  I  do  not  think  that  the  excess  of 
the  defendant's  expressions  raises  a  presumption  of  malice. 
Then  it  is  said  that  the  statements  were  made  to  a  great 
number  of  persons,  and  that  this  was  some  evidence  of  an 
indirect  motive  on  the  defendant's  part  in  making  the 
communications  complained  of.  But  it  must  be  remem- 
bered that  all  the  communications  were  privileged.  One 
was  to  the  clergyman  of  the  parish  in  whose  church  the 
plaintiff  was  about  to  preach.  It  is  true  that  he  made 
this  communication  through  the  son,  but  under  the  circum- 
stances that  is  the  same  as  if  he  had  made  it  directly  to  the 
father.  Another  was  to  his  curate,  Mr.  Green.  Another  to 
Mr.  Martin,  the  rural  dean — the  communication  to  this 
gentleman  was  for  the  purpose  of  taking  his  advice.  He 
also  made  statements  to  Mr.  Maud  and  his  solicitor;  the 
statement  to  the  solicitor  must  be  considered  as  made  to  Mr. 
Maud.  In  my  opinion  as  all  these  communications  were 
privileged,  they  do  not  afford  any  evidence  of  malice. 

I  agree  with  the  other  members  of  the  court,  that  there 
should  be  a  new  trial. 

JndgToent  reversed^  and  new  trial  ordered. 

Solicitor  for  plaintiff :  John  Grant. 
Solicitors  for  defendant :  Few  &  Co. 

See  Moak's  Underbill  on  Torts,  p.  147. 
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Practice — County  Court,  rtmiUifig  case  to  he  tried  in — 80  <&  81  Viet,  c,  142,  9.  10 — 

Security  for  Coats,  extenaiofi  of  Time  for  giwng. 

An  order  was  made  under  30  A  31  Vict.  c.  142,  s.  10,  remitting  an  action  to  be 
tried  in  the  county  court,  unless  security  should  be  given  for  costs  within  a  week. 
The  plaintiff  failed  to  comply  with  the  condition  stated  in  the  order,  but  did  not 
lodge  the  writ  and  order  with  the  registrar  of  the  county  court,  pursuant  to  s.  10, 
and,  after  the  time  mentioned  in  the  order  had  elapsed,  obtained  a  second  order  ex- 
tending the  time  for  giving  the  security : 

(')  Affirming,  aide,  p.  76. 
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Held,  affirming  the  judgment  of  the  Queen's  Bench  Division,  that  until  the  plain- 
tiff had  lodged  the  writ  and  order  remitting  the  action  with  the  registrar  of  the 
county  court  the  action  remained  in  the  superior  court,  and  consequently  there  was 
jurisdiction  to  make  the  order  extending  the  time  for  giving  security. 

Appeal  by  the  defendant  against  the  decision  of  the 
Queen's  Bench  Division  (*),  rescinding  an  order  of  Pry,  J. 

An  order  had  been  made  by  a  master,  under  30  and  31 
Vict.  c.  142,  8.  10,  remitting  the  action  to  the  county  court, 
unless  the  plaintiff  gave  security  for  costs  or  paid  money 
into  court,  in  lieu  of  such  security,  within  a  week.  The 
plaintiff  failed  to  comply  with  the  condition  stated  in  the 
order,  but  did  not  lodge  the  writ  and  order  with  the  regis- 
trar of  the  county  court ;  and,  after  the  expiration  of  the 
time  mentioned  in  the  order,  applied  for  and  obtained 
another  order  from  the  master  extending  the  time  forgiving 
security,  and  paid  money  into  court  in  conformity  with  the 
second  order.  On  appeal  to  Fry,  J.,  the  judge  rescinded 
the  master's  second  order;  the  Queen's  Bench  Division  re- 
versed the  judge's  decision. 

Anderson^  for  the  defendant :  The  time  for  giving  security 
under  the  master's  first  order  having  expired,  the  master 
had  no  jurisdiction  to  extend  the  time  for  giving  security. 
Whistler  v.  Hancock  (')  decided  that  where  an  action  was 
dismissed  for  want  of  prosecution,  it  was  at  an  end,  and  the 
court  had  no  jurisdiction  to  extend  the  time  for  a  delivery 
254]  of  statement  of  claim.-  *According  to  Moody  v. 
Steward  {*)  when  an  action  has  been  sent  to  be  tried  in  the 
county  court,  under  30  &  31  Vict.  c.  142,  s.  10,  it  is  no  longer 
within  the  jurisdiction  of  the  superior  court  for  the  purpose 
of  taxing  costs.  When  once  an  order  is  made  to  remit  the 
action,  it  no  longer  remains  in  the  High  Court. 

Tapping^  and  J.  MacdoJiaZd^  for  the  plaintiff,  were  not 
called  upon. 

Br  AM  WELL,  L.J.:  We  are  all  of  opinion  that  the  judg- 
ment must  be  affirmed  for  the  reasons  given  in  the  court  be- 
low. I  am  inclined  to  think  that,  even  if  the  case  had  got 
into  the  county  court,  the  master  might  have  rescinded  his 
order,  or  his  order  might  have  been  rescinded  on  appeal. 
In  Chitty's  Practice,  p.  1537,  lOth  ed.,  it  is  said:  "When 
an  order  has  been  made,  or  the  conditions  annexed  to  an  or- 
der imposed,  nnder  a  mistake,  or  when  new  circumstances 
arise  wnich  render  it  clearly  essential  to  the  justice  of  the 
case,  a  judge  will  amend  or  vary  his  order,  or  will  some- 
times even  rescind  it  when  it  appears  to  have  been  irregu- 
larly and  improperly  obtained."  According  to  this  statement 

(')  8  Q.  B.  D.,  80;  caOe,  pp.  Y6,  78  note.  (»)  8  Q.  R  D.,  88;  onU,  p.  79. 

(»)  Law  Hep.,  6  Ex.,  35. 
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of  the  law,  an  order  may  be  dealt  with  at  a  subsequent 
time. 

I  think  the  reasoning  of  Cockburn,  C.J.,  and  Manisty, 
J.,  quite  right,  and  that  the  appeal  should  be  dismissed. 

Brett,  L.J.:  1  think  the  decision  of  the  Queen's  Bench 
Division  was  correct.  In  g^uestions  of  procedure  the  mas- 
ter has  jurisdiction  to  rescind  or  vary  an  order  on  proper 
grounds. 

Cotton,  L.J.:  I  also  am  of  opinion  that  the  appeal 
should  be  dismissed.  The  cases  that  have  been  cited  are 
clearly  distinguishable. 

Appeal  dismissed. 

Solicitor  for  plaintiflE :  J,  E.  8.  King. 
Solicitors  for  defendant :  Alsop  <fe  Co. 


[8  Queen's  Bench  DivUion,  265.] 
Feb.  22,  187a 

[crown  case  reserved.] 

*Thb  Queen  v.  The  Inhabitants  of  the     [255 
Township  of  Ardsley. 

Wghmay,  indictment  for  non-rtpair — Thvmahip,  liability  to  repair. 

Upon  the  trial  of  an  indictment  against  the  township  of  A.  for  the  non-repair  of 
a  highway  within  it,  it  appeared  that  A.  was  one  of  seven  townships  forniinii^  the 
parish  uf  D.  The  parish  itself  had  never  repaired  any  highway,  nor  levied  high- 
way rates,  nor  appointed  surveyors;  each  township  having  appointed  its  own  sur- 
veyors, and  levied  its  own  higliway  rates.  With  the  exception  of  the  highway  in 
question,  and  one  other,  each  of  the  seven  townships  had  from  time  immeroo4nl 
repaired  its  own  highways.  The  highway  had  always  been  repaired  by  the  adjoin- 
ing township  of  W.,  but  there  was  no  evidence  of  any  consideration  for  such  repair : 

Hdi,  that  A.  was  liable,  for  it  must  be  presumed  that  the  repairs  had  been  done 
by  W.  under  some  arrangement  between  the  two  townships,  and  such  arrangement 
in  the  absence  of  sufficient  consideration  was  not  binding  on  W. 

Case  stated  by  the  Chairman  of  Quarter  Sessions  for  the 
West  Riding  of  York,  upon  a  conviction  of  the  inhabitants 
of  the  township  of  Ardsley  for  not  repairing  a  highway 
»tuate  within  that  township. 

The  parish  in  which  the  township  of  Ardsley  is  situate  is 
divided  into  seven  townships,  each  of  which  (with  the  two 
exceptions  hereinafter  mentioned)  has  repaired  its  own 
highways.  There  is  an  immemorial  custom  for  each  town- 
ship to  repair  all  highways  (with  the  two  exceptions  herein- 
after mentioned)  within  the  limits  of  the  respective  towns. 

Each  township  has  appointed  its  own  surveyors  and  levied 
its  own  highway  rates. 

There  have  never  been  any  repairs  done  by  the  parish  at 
28  Eng.  Rep.  30 
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large,  nor  have  any  rates  been  levied  by  the  parish  at  large, 
and  no  surveyors  have  been  appointed  for  the  parish. 

The  portion  of  road  indicted  is  within  the  townshii)  of 
Ardsley,  and  is  out  of  repair.  Although  the  portion  of 
the  road  lies  within  the  township  of  Ardsley,  vet  down 
to  the  year  1868  (since  which  time  Wombwell  has  de- 
nied its  liability  to  repair  the  same)  and  so  far  as  its  pre- 
vious history  can  be  traced,  it  lias  always  been  repaired 
by  the  adjoining  township  of  Wombwell ;  but  there  is 
no  evidence  to  show  when,  and  for  what  consideration  (if 
256]  any),  Wombwell  *commenced  to  repair  the  road 
in  question.  There  is  also  in  the  township  of  Ardsley 
another  road  which  was  till  three  years  ago  a  turnpike 
road,  leading  from  Doncaster  to  Saltersbrook.  Five  hun- 
dred yards  of  this  turnpike  road  situate  in  the  township 
of  Ardsley  have  from  time  to  time  been  repaired  by  the 
town.ship  of  Darfield  (one  of  the  other  seven  townships  into 
which  the  parish  of  Darfield  is  divided  as  aforesaid).  Ards- 
ley has  repaired  the  remaining  part  of  this  turnpike  road 
situate  in  Ardsley.  These  repairs  (that  is  to  say  the  repairs 
done  by  the  township  of  Darfield  as  well  as  those  done  by 
the  township  of  Ardsley)  were  directed  by  the  trustees  of 
the  turnpike  road  and  paid  for  by  them.  The  trustees  paid 
a  sum  of  money  out  of  the  tolls  to  the  township  of  Dar- 
field, and  also  a  sum. of  money  to  the  township  oi  Ardsley, 
to  repair  this  road,  and  the  sums  of  money  so  paid  have 
been  applied  to  the  repair  of  the  road  in  each  township.  If 
the  sums  so  paid  to  the  township  of  Darfield  were  not  sufli- 
cient,  the  township  rates  of  Darfield  made  up  the  difference, 
so  far  as  the  600  yards  in  Ardsley  were  concerned. 

The  same  thing  occurred  in  Ardsley  as  to  the  remaining 
part  of  the  turnpike  road,  situate  in  the  township  of  Ardsley. 

Since  the  expiration  of  the  Turnpike  Act,  Darfield  has 
not  repaired  any  part  of  the  old  turnpike  road  in  Ardsley. 

With  the  above  exceptions,  each  of  the  seven  townships 
repaired  its  own  highways. 

The  road  indicted  is  part  of  an  ancient  and  immemorial 
highway. 

Upon  these  facts  I  directed  the  jury  to  find  the  defendants 
guilty,  and  they  were  convicted ;  and  I  respited  the  judg- 
ment, and  reserved  for  the  consideration  of  this  court  the 
question  whether  I  was  right  in  so  directing  the  jury  as 
above  mentioned. 

J,  Forbes^  for  the  defendants :  Of  common  right  a  divi- 
sion of  a  parish  is  not  liable  to  repair  the  highways  within 
it,  but  that  duty  is  imposed  upon  the  whole  parish.     Not- 
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withstanding  that  the  township  of  Wombwell  has  repaired 
the  highway  in  question,  there  is  nothing  to  relieve  the  par- 
ish from  their  duty  to  repair.  In  order  to  charge  the  town- 
ship of  Ardsley  the  court  must  infer  that  the  township  has 
from  time  immemorial  undertaken  the  duty  *of  re-  [257 
pairing  the  highway,  but  this  cannot  be  inferred,  because  it 
IS  at  variance  with  the  facts  found  in  the  case ;  namely, 
that  another  township  has  always  repaired  it. 

[CocKBURN,  C.J.:  Why  should  we  not  infer  that  the 
township  of  Wombwell  repaired  under  some  arrangement 
with  Ardsley,  and  that  in  repairing  they  were  repairing  for 
and  on  behalf  of  the  indicted  township  f] 

The  case  finds  no  such  arrangement,  and  if  such  an  in- 
ference was  to  be  drawn,  it  should  have  been  drawn  by  the 
jury.  No  question  was  left  to  the  jury  as  to  this  matter,  and 
they  have  found  no  facts  to  justify  such  an  inference.  If 
any  such  inference  is  to  be  drawn  by  the  court,  the  proper 
inference  would  rather  be  that  the  township  of  Wombwell 
was  repairing  by  virtue  of  arrangement  with  the  whole  par- 
ish, the  body  prima  facie  liable  to  repair.  [The  following 
authorities  were  referred  to:  Starkie  on  Evidence,  p.  696, 
note  (t) ;  Jiex  v.  HatflelcH^) ;  Beg,  v.  BarnoldswicJc  (^) ;  Bex 
V.  Great  BroughtonC).] 

H,  Matthews^  Q.C.,  and  Bosanquet^  for  the  prosecution; 
were  not  called  upon. 

CooKBURN,  C.tf.:  I  think  that  the  conviction  must  be 
affirmed.  It  is  quite  clear  that  the  entire  parish  has  never 
maintained  the  highways  within  it,  that  it  has  had  no  ma- 
chinery for  so  doing,  that  it  has  never  appointed  officers  for 
that  purpose,  and  that  it  has  never  collected  highway  rates. 
The  entire  parish  consists  of  seven  townships,  each  or  which 
has  fulfilled  generally  the  functions  of  a  parish  with  regard 
to  the  highways  within  it.  It  would  be  vain  now  to  con- 
tend, seeing  the  large  and  important  townships  that  exist. 
that  a  township  may  not  be  liable,  to  the  same  extent  and 
in  the  same  way  as  if  it  were  a  parish,  to  maintain  its  high- 
ways. Independently,  therefore,  of  the  question  between 
Ardsley  and  Wombwell,  Ardsley  is  liable.  How  can  Ards- 
ley get  rid  of  its  liability?  It  is  stated  in  the  case  that  the 
highway  was  always  repaired  by  Won^bwell,  but  it  is  fur- 
ther stated  that  there  was  no  evidence  of  any  consideration 
for  the  repairing  of  the  highway  in  question  by  Wombwell, 
so  that  there  is  no  power  to  compel  Wombwell  to  continue 
to  repair  it.  It  is,  therefore,  no  *answer  to  the  pres-  [258 
ent  indictment  to  say  that  Wombwell  always  did  repair, 

0)  4  B.  4  Al.,  75.  O  4  Q.  B.,  499.  (»)  5  Burr.,  2700. 


236  QnEEWS  BENCH  DIVISION.  [Tol.  HL 

IB7T  Hooper  v.  Baarne. 

and  the  public  have  a  right  to  have  the  road  rt^pairt-d  by 
the  present  defeadants.  1  therefore  consider  the  verdict 
right. 

Cleasby,  B.,  Lindlet,  Manisty,  and  Hawkins,  JJ., 
coDcnrred, 

Conviction  afflrmed. 

Solicitors  for  proaecation:    WitkiTison  A  Son,  for  Dlbb  & 
Ralt^y,  Barnsley. 

Solicitor  (or  defendants :  S.  B.  Poole,  for  W.  H.  Peacock, 
Barnsley. 

[3  Qaeeo's  Beach  Divuion,  26S.] 

Dec  18.  1877. 

[IH  THE  CODBT  OF  APPEAL]  ('). 

HoopEB  and  Another  v.  Bourne,  The  'Westbury  Iron- 
Company,  Limited,  and  The  Qreat  Western  Rail- 
way Company. 


Jot  ditponng  of  Snptrfimna  Land,  bvl  tahtapitrtllg  htromitig  tueful  for  purpota  of 
Onderialring—Mintt  and  Mineralt  ajirtiBdn  amvriied  Ui'Saitmay  Company,  OKHtnhip 
of,  vhtrt  Surfaa  afltrjoarda  bfewna  Supeijlttous  Land — fndotHre — Graa  and  Htrh^ 
agt  armng  ipoti  Soil  of  Hood  naming  biaeen  AllotmenU — 41  Qeo  S.  c.  109,  ».  11 
—Land*Cla>aaCBmotidationAct,\%K{6<l:9  Vict.  e.  18),  M.  12,  IS,  127— AaJwajM 
Clmta  Contotidation  Ad,  1S4B  (8  <£  »  I'lCf.  c.  20),  t,  IS. 

Where  ■  railway  company  wo  anthoriied  by  their  Special  Act  (with  which  the 
Lands  Clauses  C(inso)idntioa  Act,  18in.  and  the  Railways  Clauses  CoDsolidation  Art. 
1845,  are  incorporated)  to  acquire  lands  corupulsorily  and  also  for  eitraordlDary 
purposes,  laud  delineated  in  the  parliaraentary  plans,  and  described  in  the  books  of 
reference,  and  purchased  by  the  CDmpeny  puranaut  to  agreement,  no  notice  to  treat 
having  been  t^Ten,  must  be  deem nd  to  have  been  acquired  under  the  "  provisions " 
of  the  Special  Act,  and  the  Lands  Claasea  Consulidatiun  Act,  181A,  within  the  mean- 
ing of  B.  127  of  the  latter  act;  and  altiioiigh  for  somo  years  aftsr  the  parchaae  no 
worts  are  conatructeri  upon  the  land,  yet  if  at  a  subsequent  time  it  bccomea  oseful 
for  the  purposes  of  the  railway,  it  caunot  be  deemed  to  have  been  purchased  fur  ex- 
traordinary purpuees. 

Where  fande  have  b«en  taken  by  a  railway  company  under  the  provisiiins  of  their 
Special  Act,  and  retained  by  them,  with  the  6cina  ^dt  intention  of  using  them  for 
the  purposes  of  the  railway,  and  at  the  expiration  of  the  period  for  the  sale  of  super- 
fluous lands,  though  they  are  not  in  actual  use,  there  is  a  reasonable  prospect  of 
tlieir  beini;  ultimately  required  and  used  for  the  purposes  of  the  railway,  such  lands 
are  not  superfluous  within  the  Lands  Clauses  Consolidation  Act.  1840,  s.  Ii7. 

By  Bramwell  and  Brett,  L.JJ. ;  Where  lands  which  a  railway  company  are  an- 
ORQ1  thoriied  'by  tlieir  Special  Act  to  take,  have  been  conveyed  to  them,  together 
jpress  grant  of  the  mines  and  minerals  thereunder,  although  the  surface 
wards  become  snperflnoua  by  virtue  of  the  Lands  Clanses  Consolidation 
,  s.  127,  yet  the  mines  and  minerala  do  not  vest  in  the  adjoining  ownera. 
mwell  and  Brett,  L.JJ.:  Where  conimonnble  lands  have  been  inclosed 
>ward  made  pursuant  to  a  local  statute,  passed  subsequently  to  41  Qeo.  3, 
1  by  the  award  the  soil  of  the  roads  running  between  the  allotmuiU  re- 
(I)  Affirming  21  Eng.  R.,  143. 
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mains  Tested  in  the  lord  of  the  manor,  if  the  land  upon  one  side  of  a  road  becomes 
superflnoua  within  the  Lands  Clanses  Consolidation  Act,  1846,  s.  127,  it  will  rest  in 
the  lord  of  the  manor,  for  the  right  to  the  grass  and  herbage  arising  npon  the  road, 
under  41  Geo.  8,  a  109,  s.  11,  is  insufficient  to  render  the  proprietor  of  the  close 
upon  the  other  side  of  the  road  an  adjoining  owner. 

Semble,  by  Bramwell,  L.J.,  where  the  natural  drainage  of  land,  belonging  to  a 
railway  company  and  demised  by  them  for  agricultural  purposes,  flows  into  a  rea- 
erroir  used  by  them  for  the  supply  of  water  to  their  engmes,  the  land  is  not  supers 
flaons  within  the  Lands  dauses  ConsoUdation  Act,  1845,  s.  127. 

Appeal  from  the  judgment  of  the  Queen's  Bench  Divi- 
sion in  favor  of  the  defendants  (*). 

This  was  a  special  case,  stated  by  an  arbitrator  in  an  ac- 
tion of  ejectment,  brought  to  recover  three  closes  of  land, 
containing  together  thirteen  acres  or  thereabouts.  The  writ 
of  summons  was  tested  on  the  11th  of  May,  1876. 

1.  By  the  Wilts,  Somerset  and  Weymouth  Railway  Act, 
1846  (")  (with  which  the  Lands  Clauses  Consolidation  Act, 
1846,  and  the  Railways  Clauses  Consolidation  Act,  1845, 
were  incorporated),  the  Wilts,  Somerset  and  Weymouth 
Railway  Company  was  incorporated  for  the  purpose  of 
making  a  railway  from  the  Great  Western  Railway  to  the 
city  of  Salisbury  and  town  of  Weymouth,  with  other  rail- 
ways in  connection  therewith.  By  s.  47,  the  quantity  of 
land  to  be  taken  for  extraordinary  purposes  was  not  to  ex- 
ceed 100  acres. 

2.  The  Wilts,  Somerset  and  Weymouth  Railway  (Amend- 
ment) Act,  1848  (")  (with  which  the  Lands  Clauses  Consoli- 
dation Act,  1845,  and  the  Railways  Clauses  Consolidation 
Act,  1845,  were  incorporated),  was  passed  to  authorize  cer- 
tain alterations  and  extensions  of  the  line  of  the  Wilts, 
Somerset  and  Weymouth  Railway.  By  the  2d  section  of 
the  last  mentioned  act,  the  provision's  oi  the  Wilts,  Somer- 
set and  Weymouth  Railway  Act,  1845,  *were  ex-  [260 
tended  to  it.  By  the  lOth  section  of  the  last  mentioned  act 
the  company  were  authorized,  amongst  other  things,  to  con- 
struct a  railway  passing  through  the  parish  of  Westbury. 
By  s.  12  of  the  act  of  1846,  after  reciting  that  plans  and 
sections  of  the  altered  or  new  lines  of  railway  and  exten- 
sions of  the  Wilts,  Somerset  and  Weymouth  Railway,  show- 
ing the  directions  and  levels  thereof,  and  also  books  of 
reference  containing  the  names  of  the  owners,  lessees,  and 
occupiers,  or  reputed  owners,  lessees,  and  occupiers  of  the 
lands  through  which  the  same  were  intended  to  pass  had 
been  deposited  with  the  clerks  of  the  peace  for  the  counties 
of  Wilts,  Somerset,  and  Dorset,  it  was  enacted  that,  sub- 

C)  2  Q.  B.  D.,  839 ;  21  Eng.  R.,  146.  («)  8  4  9  Vict  a  liii 

(»)  9  4  10  Vict.  c.  cccxiii. 
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ject  to  the  powers  of  deviation  ia  tlie  Railways  Clauses  Con- 
solidation Act  contained,  the  said  altered  or  new  lines  of 
railway  and  extensions  should  be  made  according  to  the 
lines  and  levels  thereof  as  defined  in  the  said  plans  and  sec- 
tions; and,  subject  to  the  provisions  in  this  and  the  Wilts, 
Somerset  and  Weymouth  Railway  Act,  1846,  as  extended 
to  this  act  contained,  it  should  be  lawful  for  the  said  com- 
pany to  enter  upon,  take,  and  use  such  of  the  lands  deline- 
ated on  the  said  plans,  and  described  in  the  said  books  of 
reference,  as  should  be  necessary  for  the  purposes  of  such 
altered  or  new  lines  and  extensions. 

3.  By  8.  24  of  the  act  of  1846,  the  altered  or  new  and  ex- 
tended lines  of  railway  by  this  act  antherized,  were  to  be 
completed  within  five  years  from  the  passing  of  that  act, 
and  on  the  expiration  of  such  period  the  powers,  granted  to 
the  company  for  executing  the  same  or  otnerwise  in  relation 
thereto,  were  to  cease  to  be  exercised,  except  as  to  so  much 
of  the  said  lines  of  railway  as  should  then  be  completed. 
This  act  received  the  royal  assent  on  the  3d  of  August, 
1846 ;  the  time  for  the  completion  of  the  said  railways  as 
prescribed  by  that  act  therefore  expired  on  the  3d  of 
August,  1851. 

4.  By  a  warrant  under  the  seal  of  the  Commissioners  of 
Kailways  bearing  date  the  12th  of  April,  1848,  and  made  in 
pursuance  of  an  act  intituled  "An  act  to  give  further  time 
for  making  certain  Bailways,"  the  period  of  time  limited 
by  the  act  of  1846  for  the  completion  of  the  altered  and  ex- 
tended lines  of  railway  was  extended  for  the  further  period 
of  two  years,  that  ia,  to  the  3d  of  August,  1853. 

261]  *6.  By  the  Great  Western  Railway  Act,  1861  ('),  the 
Wilts,  Somerset  and  Weymouth  Railway  Company  was 
dissolved,  and  the  undertaking  of  that  company  was  thereby 
transferred  to  and  remained  vested  in  the  Great  Western 
Railway  Company,  with  all  rights,  powers,  privileges,  and 
liabilities  incidental  thereto. 

6.  At  the  time  of  the  execution  of  the  indenture,  dated 
the  25th  of  March,  1848,  mentioned  in  paragraph  9,  the  free- 
hold and  inheritance  in  fee  simple  of  the  two  several  pieces 
of  land  containing  together  nineteen  acres  thereby  conveyed 
to  the  Wilts,  Somerset  and  Weymouth  Railway  Company, 
vested  in  William  Rossiter  and  John  Rossiter,  as  trua- 
with  power  of  sale  (with  the  consent  of  the  Rev.  John 
>er  and  Elizabeth  Ann  his  wife),  under  an  indenture  of 
■ment,  dated  the  20tb  of  November,  1818. 
The  whole  of  the  said  two  pieces  of  land,  coDtaining 

(1)  lilt  IG  Vict  czlviii. 
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together  nineteen  acres,  were  included  in  the  plans  and  books 
of  reference  deposited  with  the  clerk  of  the  peace  of  the 
county  of  Wilts,  and  referred  toby  the  secondly  mentioned 
act ;  but  a  portion  thereof,  containing  about  7J  acres,  was 
not  included  within  the  limits  of  deviation. 

8.  No  notice  to  treat  was  served  by  the  Wilts,  Somerset 
and  Weymouth  Railway  Company,  or  on  their  behalf,  on 
any  person  interested  in  the  two  pieces  of  land  containing 
nineteen  acres,  or  any  part  thereof ;  but  by  an  agreement, 
dated  the  1st  of  March,  1848,  the  Wilts,  Somerset  and  Wey- 
mouth Railway  Company  contracted  with  W.  Rossiter  and 
J.  Rossiter,  as  trustees  for  the  Rev.  J.  Hooper  and  his  wife, 
for  the  purchase  of  the  freehold  and  inheritance  of  the  two 
pieces  of  land  containing  together  nineteen  acres,  together 
with  the  mines  under  and  timber  on  them,  at  the  price  of 
£3,280,  which  was  to  be  in  full  satisfaction  for  all  works  for 
the  accommodation  of  lands  adjoining  the  railway,  and  for 
all  gates,  bridges,  fences,  &c.,  and  was  to  include  all  sever- 
ance and  other  damage. 

9.  By  an  indenture  dated  the  25th  of  March,  1848,  and 
made  between  the  said  W.  Rossiter  and  J.  Rossiter  of  the 
first  part,  the  Rev.  John  Hooper  and  Elizabeth  Ann  his  wife 
of  the  second  part,  and  the  Wilts,  Somerset  and  Weymouth 
Railway  Company  *of  the  third  part,  the  said  W.  [262 
Rossiter  and  J.  Rossiter,  at  the  request,  and  by  the  direc- 
tion of  the  said  J.  Hooper  and  Elizabeth  Ann  his  wife,  in 
pursuance  of  the  last  mentioned  agreement,  and  for  the  con- 
sideration therein  mentioned,  appointed  and  conveyed  unto 
that  company,  their  successors  and  assigns,  the  two  pieces 
or  parcels  of  land  containing  together  nineteen  acres,  to- 
gether with  the  cottage  or  tenement  and  outhouse  thereto 
adjoining  and  belonging,  erected  on  one  of  the  said  pieces, 
together  with  all  mines  and  minerals  thereunder,  and  all 
timbers  and  woods  thereupon,  which  said  two  pieces  of  land 
in  the  said  indenture  were  stated  to  be  (and  in  fact  were)  in 
the  maps  or  plans  of  the  lines  or  course  of  the  railway 
deposited  with  the  clerk  of  the  peace. 

10.  Shortly  after  the  completion  of  the  purchase  the  said 
company  took  possession  of  the  said  two  pieces  of  land  con- 
taining together  nineteen  acres,  and  upon  the  northwestern 
part  thereof,  containing  about  six  acres  constructed  in  part 
the  line  of  railway,  together  with  a  station  and  other  works 
connected  with  the  railway  and  known  as  the  Westbury  sta- 
tion. The  line  of  railway,  the  station,  and  other  works  were 
constructed  within  the  limits  of  deviation. 

11.  After  the  railway  was  constructed,  and  down  to  the 
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Heid,  affirming  the  judgment  of  the  Queen's  Bench  Division,  that  until  the  plain- 
tiff had  lodged  the  writ  and  order  remitting  the  action  with  the  registrar  of  the 
county  court  the  action  remained  in  the  superior  court,  and  consequently  there  was 
jurisdiction  to  make  the  order  extending  the  time  for  giving  security. 

Appeal  by  the  defendant  against  the  decision  of  the 
Queen's  Bench  Division  ('),  rescinding  an  order  of  Fry,  J. 

An  order  had  been  made  by  a  master,  under  30  and  31 
Vict.  c.  142,  8.  10,  remitting  the  action  to  the  county  court, 
unless  the  plaintiff  gave  security  for  costs  or  paid  money 
into  court,  in  lieu  of  such  security,  within  a  week.  The 
plaintiff  failed  to  comply  with  the  condition  stated  in  the 
order,  but  did  not  lodge  the  writ  and  order  with  the  regis- 
trar of  the  county  court ;  and,  after  the  expiration  of  the 
time  mentioned  in  the  order,  applied  for  and  obtained 
another  order  from  the  master  extending  the  time  forgiving 
security,  and  paid  money  into  court  in  conformity  with  the 
second  order.  On  appeal  to  Fry,  J.,  the  judge  rescinded 
the  master's  second  order;  the  Queen's  Bench  Division  re- 
versed the  judge's  decision. 

Anderson^  for  the  defendant :  The  time  for  giving  security 
under  the  master's  first  order  having  expired,  the  master 
had  no  jurisdiction  to  extend  the  time  for  giving  security. 
Whistler  v.  Hancock  (')  decided  that  where  an  action  was 
dismissed  for  want  of  prosecution,  it  was  at  an  end,  and  the 
court  had  no  jurisdiction  to  extend  the  time  for  a  delivery 
254]  of  statement  of  claim.-  *According  to  Moody  v. 
Steward  {*)  when  an  action  has  been  sent  to  be  tried  in  the 
county  court,  under  30  &  31  Vict.  c.  142,  s.  10,  it  is  no  longer 
within  the  jurisdiction  of  the  superior  court  for  the  purpose 
of  taxing  costs.  When  once  an  order  is  mad^  to  remit  the 
action,  it  no  longer  remains  in  the  High  Court. 

Tapping^  and  /.  Ma^donaXd,  for  the  plaintiff,  were  not 
called  upon. 

Bramwell,  L.J.:  We  are  all  of  opinion  that  the  judg- 
ment must  be  affirmed  for  the  reasons  given  in  the  court  be- 
low. I  am  inclined  to  think  that,  even  if  the  case  had  got 
into  the  county  court,  the  master  might  have  rescinded  his 
order,  or  his  order  might  have  been  rescinded  on  appeal. 
In  Chitty's  Practice,  p.  1537,  lOth  ed.,  it  is  said:  "  vVhen 
an  order  has  been  made,  or  the  conditions  annexed  to  an  or- 
der imposed,  under  a  mistake,  or  when  new  circumstances 
arise  wnich  render  it  clearly  essential  to  the  justice  of  the 
case,  a  judge  will  amend  or  vary  his  order,  or  will  some- 
times even  rescind  it  when  it  appears  to  have  been  irregu- 
larly and  im  properly  obtained. ' '  According  to  this  stat-ement 

0)  3  Q.  B.  D.,  80 ;  ante,  pp.  76.  IS  note.  («)  8  Q.  B.  D.,  88 ;  ante,  p.  79. 

(»)  Law  Rep.,  6  Ex.,  35. 
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of  the  law,  an  order  may  be  dealt  with  at  a  sabsequent 
time. 

I  think  the  reasoning  of  Cockbnrn,  C.J.,  and  Manisty, 
J.,  quite  right,  and  that  the  appeal  should  be  dismissed. 

Brett,  L.  J.:  I  think  the  decision  of  the  Queen's  Bench 
Division  was  correct.  In  questions  of  procedure  the  mas- 
ter has  jurisdiction  to  rescind  or  vary  an  order  on  proper 
grounds. 

Cotton,  L.J.:  I  also  am  of  opinion  that  the  appeal 
should  be  dismissed.  The  cases  that  have  been  cited  are 
clearly  distinguishable. 

Appeal  dismissed. 

Solicitor  for  plaintiff :  J.  E.  8.  King. 
Solicitors  for  defendant :  Alsop  <6  Co. 


[3  Queen's  Bench  Division,  256.] 

Feb.  22,  1878. 
[CROWN  CASE  reserved.] 

*The  Qiteek  V.  The  Inhabitants  of  the     [255 
Township  of  Ardslet. 

ntghway,  incUdmerU  far  nanrrepair — Totonahip,  UabiUiy  to  rtpair. 

Upon  the  trial  of  an  indictment  against  the  township  of  A.  for  the  non-repair  of 
a  highway  within  it,  it  appeared  that  A.  was  one  of  seven  townships  forniinir  the 
parish  of  D.  The  pariah  itself  had  never  repaired  any  highway,  nor  levied  high- 
way rates,  nor  appointed  surveyors;  each  township  having  appointed  its  own  sur- 
veyors, and  levied  ite  own  highway  rates.  With  the  exception  of  the  highway  in 
question,  and  one  other,  each  of  the  seven  townships  had  from  time  immeroocial 
repaired  its  own  highways.  The  highway  had  always  been  repaired  by  the  adjoin- 
ing township  of  W.,  but  there  was  no  evidence  of  any  consideration  for  such  repair : 

Held,  that  A  was  liable,  for  it  must  be  presumed  that  the  repairs  had  been  done 
by  W.  under  some  arrangement  between  the  two  townships,  and  such  arrangement 
in  the  absence  of  sufficient  consideration  was  not  binding  on  W. 

Case  stated  by  the  Chairman  of  Quarter  Sessions  for  the 
West  Riding  of  York,  upon  a  conviction  of  the  inhabitants 
of  the  township  of  Ardsley  for  not  repairing  a  highway 
situate  within  that  township. 

The  parish  in  which  the  township  of  Ardsley  is  situate  is 
divided  into  seven  townships,  each  of  which  (with  the  two 
exceptions  hereinafter  mentioned)  has  repaired  its  own 
highways.  There  is  an  immemorial  custom  for  each  town- 
ship to  rei)air  all  highways  (with  the  two  exceptions  herein- 
after mentioned)  within  the  limits  of  the  respective  towns. 

Each  township  has  appointed  its  own  surveyors  and  levied 
its  own  highway  rates. 

There  have  never  been  any  repairs  done  by  the  parish  at 
28  Enq.  Rep.  30 
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spectively,  before  and  at  the  time  of  the  conveyance  to  the 
Wilts,  Somerset  and  Weymouth  Railway  Company,  had 
been,  and  still  were,  public  highways  for  carriages,  horses, 
and  foot  passengers,  and  repairable  by  the  parish  as  such. 

The  land  upon  the  northwest  side  of  the  railway,  opposite 
to  No.  1,  No.  2,  and  No.  3,  was  the  land  from  which  they 
had  been  severed  in  1848 ;  and  in  1863  it  belonged,  and  did 
still  belong,  to  the  plaintiffs. 

265]  *12.  By  an  agreement  dated  the  24th  of  Decem- 
ber, 1849,  the  Wilts,  Somerset  and  Weymouth  Railway 
Company  let  No.  1,  No.  2,  and  No.  3,  to  James  Bourne,  as 
tenant  from  year  to  year ;  but  the  agreement  contained  a 
provision  that  if  the  company  should  at  any  time  require 
the  pieces  of  land  for  the  purposes  of  their  act,  or  for  any 

{)urpo3e  connected  with  their  railway,  it  should  be  lawful 
or  the  company  on  giving  two  months'  notice  in  writing  to 
the  tenant,  to  determine  the  agreement,  and  to  enter  into 
and  upon,  to  hold,  occupy,  and  enjoy  the  said  premises  as  if 
the  agreement  had  never  been  made,  immediately  on  the  ex- 
piration of  the  two  months,  whether  they  should  end  with  the 
current  year  of  the  tenancy  or  not.  The  three  pieces  of  land 
were  occupied  by  James  Bourne  and  his  successors  in  title 
under  the  agreement  until  the  16th  of  August,  1871,  and 
were  during  that  period  of  time  used  by  them  solely  for  ag- 
ricultural and  farming  purposes. 

13.  By  an  agreement  dated  the  18th  of  August,  1871,  the 
Great  Western  Railway  Company  let  the  three  pieces  of 
land.  No.  1,  No.  2,  and  No.  3,  to  the  Westbury  Iron  Com- 
pany, Limited,  as  tenants  from  year  to  j'ear,  such  letting 
being  subsidiary  to  a  license,  which,  by  an  indenture  dated 
the  16th  of  August,  1871,  the  Great  Western  Railway  Com- 
pany had  granted  to  the  Westbury  Iron  Company  to  work 
the  iron  ore  under  the  pieces  of  land.  The  last  mentioned 
agreement  contained  a  provision,  that  in  the  event  of  the 
railway  company  requiring  the  whole  or  any  portion  of  the 
land  for  any  purpose  whatsoever,  they  should  be  entiled  to 
take  possession  of  the  same,  and  to  put  an  end  to  the  ten- 
ancy upon  giving  twenty-eight  days'  notice  in  writing.  The 
indenture  dated  the  16th  of  August,  1871,  contained  a  pro- 
vision having  the  like  object  with  the  above  mentioned  pro- 
vision in  the  agreement,  dated  the  18th  of  August,  1871.  The 
Westbury  Iron  Company,  Limited,  had  occupied  the  three 
pieces  of  land  under  and  by  virtue  of  the  license  and  agree- 
ment respectively  from  the  dates  thereof  until  the  time  of 
stating  the  special  case,  and  had  in  part  used  them  for  the 
purposes  therein  mentioned  respectively. 
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14.  Since  the  year  1868  the  railway  traffic  at  Westbury 
station  had  much  increased,  and  since  that  period  of  time 
the  three  pieces  of  land,  No.  1,  No.  2,  and  No.  3,  had  been 
and  still  were  ^required  for  the  purpose  of  construct-  [266 
ing  additional  sidings  upon  them  to  accommodate  the  in- 
creased traffic.  The  want  of  such  additional  accommodation 
was,  during  the  period  aforesaid,  a  subject  of  frequent  dis- 
cussion between  the  several  district  officers  of  the  Great 
Western  Railway  Company  having  the  general  supervision 
of  the  traffic  at  the  Westbury  station ;  but  in  consequence 
of  general  instructions  from  the  general  manager  of  the  com- 
pany, that,  as  the  company  were  expending  large  sums  of 
money  upon  other  works,  district  officers  were  not  to  ask 
for  anything  that  was  not  necessary  or  could  possibly  be 
postponed,  no  requisition  was  made  by  the  district  officers 
to  the  company  since  that  period  to  provide  such  additional 
accommodation,  nor  did  the  company,  since  that  period, 
provide,  or  take  any  steps  to  provide,  such  additional  ac- 
commodation, and  the  three  pieces  of  land  had,  since  that 
period,  remained,  and  still  remained,  in  the  same  state  as 
they  were  up  to  the  end  of  the  year  1868. 

19.  The  plain tiflfs  contended  that  the  three  pieces  of  land. 
No.  1,  No.  2,  and  No.  3,  were  superfluous  land  within  the 
meaning  of  s.  127  (*)  of  the  Lands  Clauses  Consolidation 
Act,  1845,  and  were  vested  in  the  plaintiffs. 

20.  The  defendants,  on  the  other  hand,  contended  that 
the  three  pieces  of  land  claimed  by  the  plaintiffs  were  not 
superfluons  land  within  the  meaning  of  that  section,  and 
that  the  plaintiffs  were  not  entitled  to  recover  them. 

21.  The  court  were  to  have  the  same  power  of  drawing 
inferences  of  fact  as  a  jury  would  have. 

22.  The  question  for  the  opinion  of  the  court  was  whether, 
*under  the  circumstances  hereinbefore  set  forth,  the  [267 
plaintiffs  were  entitled  to  recover  possession  of  the  whole  or 
any,  and  what,  part  of  the  lands  claimed  in  the  writ. 

Dec.  11,  12,  13,  18.     H,  T.  Cole,  Q.C.,  and  C.  O.  Mere- 

(*)  Laods  Clanfies  Conaolidation  Act»  works,  the  promoters  of  the  undertaking 
1845  (8  &  9  Vict.  c.  18),  s.  127,  "And  shall  absolutely  sell  and  dispose  of  all 
with  res}iect  to  lands  acquired  by  the  such  superfluous  lands,  and  apply  the  pur- 
promoters  of  the  undertakmg  under  the  chase-money  arising  from  such  sales  to 
provisions  of  this  or  the  special  act,  or  the  purposes  of  the  special  act,  and  in  de- 
any  act  incorporated  therewith,  but  fault  thereof  all  sucn  superfluous  lands 
wHich  shall  not  be  required  for  the  pur-  remaining  unsold  at  the  expiration  of 
poses  thereof,  be  it  enacted  as  follows:  such  period  shall  thereupon  vest  in  and 
Within  the  prescribed  period,  or  if  no  become  the  property  of  the  owners  of 
|)eri(id  be  prescribed,  within  ten  years  the  lands  adjoining  thereto  in  proportion 
after  the  expiration  of  the  time  limited  by  to  the  extent  of  their  lands  respectively 
the  special  act  for  the  completion  of  the  adjoining  the  same." 
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wether^  Q.C.,  for  the  plain tiflfs :  This  case  is  distinguishable 
from  Beits  v.  Oreat  Eastern  Ry.  Co.  {*),  for  in  that  case  the 
jury  found  (')  that  the  land  in  dispute  had  been  ever  since  it 
was  taken,  and  still  was,  retained  bona  fide  for  the  purposes 
of  the  line,  whereas  here  it  is  found  that  the  land  sought  to 
be  recovered  was  conveyed  to  the  Wilts,  Somerset  and  Wey- 
mouth Railway  Company  in  March,  1848,  and  that  it  was 
not  required  for  the  use  of  the  railway  until  the  year  1868. 
As  the  land  was  not  in  use  upon  the  last  day  of  the  ten 
years  computed  from  the  exj)iration  of  the  time  limited  for  the 
completion  of  the  railway,  it  was  superfluous,  according  to 
the  principles  laid  down  in  Oreat  Western  By.  Co.  v.  May  ('). 
Upon  the  3d  of  August,  1863,  there  was  no  pretence  for  saying 
that  the  land  was  wanted ;  it  had  not  then  occurred  to  any 
of  the  oflScials  that  additional  sidings  would  be  needed  for 
the  increasing  traffic  upon  the  railway,  and,  in  fact,  they 
had  never  been  constructed.  The  judgments  delivered  in 
the  Queen's  Bench  Division  in  the  present  case  are  irrecon- 
cilable with  Oreat  Western  Hy.  Co.  v.  May  (*) ;  for  ever 
since  the  land  was  purchased,  a  period  of  almost  thirty 
years,  it  has  never  been  used  for  the  purposes  of  the  rail- 
way; it  has  been  let  for  agricultural  and  farming  and  mining 
purposes,  and  from  its  large  size,  some  part  at  least  cannot 
be  wanted  for  the  increased  traffic.  At  the  expiration  of 
the  ten  years  the  officials  of  the  company,  as  is  pointed 
out  by  Lord  Cairns,  L.C.,  in  Oreat  Western  Ry.  Co.  v. 
May  (*),  must  determine  whether  the  land  is  supemuous  or 
not ;  to  judge  from  the  facts  stated,  the  engineers  of  the 
Great  Western  Railway  Company  were  of  opinion,  in  1863, 
that  the  land  was  not  required  for  the  purposes  of  the  un- 
dertaking. The  officials  of  the  company  ought,  by  the  per- 
formance of  some  act,  to  have  made  an  election  whether 
268]  the  land  sought  to  be  recovered  *was  wanted  for  the 
purposes  of  the  undertaking.  It  may  be  argued,  on  the 
part  of  the  defendants,  that  although  the  land  is  supei-flu- 
ous  it  did  not  vest  in  the  plaintiffs  by  force  of  the  Lands 
Clauses  Consolidation  Act,  1845,  s.  127 ;  but  the  land  was 
taken  under  the  powers  of  the  special  act,  although  no 
notice  to  treat  was  given  and  an  agreement  for  the  purchase 
of  it  was  executed  ;  this  is  clear  from  the  terms  of  the  con- 
veyance to  the  Wilts,  Somerset  and  Weymouth  Railway 
Company,  and  also  from  the  circumstance  that  the  land  was 
included  within  the  plans  and  the  books  of  reference  de- 

0)  Law  Rep.,  8  Ex.,  294.    Judgment  (*)  Lrw  Rep.,  7  H.  L.,  28S ;    10  £Dg. 

affirmed  in  the  Court  of  Appeal,    26th  R,  38. 

February,  1878.  (*)  Law  Rep.,  7  H.  L.,  288, 294 ;  10  Eng. 

O  LftW  Rep.,  8  Ex„  297.  B.,  38. 
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posited  with  the  clerk  of  the  peace,  and  that  company  had, 
by  8.  12  of  the  Wilts,  Somerset  and  Weymouth  Railway 
(Amendment)  Act,  1846,  power  to  take  the  lands  delineated 
on  the  plans  and  described  in  the  books  of  reference. 

C.  Bowen,  and  MouUoUy  for  the  defendants :  The  burden 
of  proof  lies  upon  the  plaintiffs,  fol*  the  statute  imposes  a 
forfeiture,  and  therefore  must  be  construed  strictly.  The 
question  is  whether,  at  the  expiration  of  the  ten  years,  the 
land  was  required  for  the  purposes  of  the  undertaking,  and 
it  may  be  required,  although  it  is  not  in  actual  use.  The 
argument  for  the  plaintiffs  is  fallacious,  that  a  railway  com- 
pany must  decide  at  the  end  of  the  ten  years  whether  land 
not  in  actual  use  is  superfluous ;  this  construction  is  not 
supported  by  any  provision  in  the  Lands  Clauses  Consolida- 
tion Act,  1846  ;  out  if  it  is  necessary  for  a  railway  company 
at  that  period  to  elect  whether  land  is  or  is  not  required, 
then  an  election  has  been  made  that  the  land  in  dispute  is 
not  superfluous.  It  is  found  as  a  fact  that  the  land  was 
wanted  in  1868,  and  this  raises  a  strong  presumption  that  it 
was  wanted  in  1863.  The  long  time  which  elapsed  before 
the  plaintiffs  began  to  assert  their  claim  is  evidence  against 
them  that  they  thought  the  land  would  be  wanted.  It  is 
true  that  the  company  have  demised  the  land  for  agricultu- 
ral and  farming  purposes  and  mining  purposes,  but  a  power 
to  resume  possession  upon  a  short  notice  was  reserved. 
Then  plot  No.  1  was,  in  1863,  actually  wanted  for  the  sup- 
ply of  water  to  the  reservoir,  which  was  fed  by  the  natural 
drainage  from  the  surrounding  lands.  In  the  judgment  of 
Lord  Cairns,  L.C.,  in  Oreat  Western  Ry.  Co.  v.  MayQ)  it 
is  stated  that  superfluous  lands  may  be  divided  into  four 
classes,  but  the  land  in  dispute  does  not  fall  within  the 
♦definition  of  any  one  of  those  classes.  Further^  the  [269 
land  in  dispute  was   not  acquired  under  the  compulsory 

Sowers  of  the  company,  through  whom  the  Great  Western 
Railway  Company  claim  it ;  and  this  is  a  further  reason  for 
holding  that  it  did  not  vest  in  the  plaintiffs  as  adjoining 
owners.  That  company  gave  no  notice  to  treat ;  the  land 
was  conveyed  pursuant  to  agreement,  and  was,  in  fact,  ac- 
quired for  extraordinary  purposes  under  the  Lands  Clauses 
Consolidation  Act,  1846,  ss.  12,  13,  and  the  Railway  Clauses 
Consolidation  Act,  1845,  s.  46(*);   for  if  the  plaintiffs  are 

(>)  LawBep.,7H.  L.,  283,  at  pp.  293,  Subject  to  the  provisions  of  this  and 

293  ;  10  Eng.  R.,  38.  the  special  act,  it  shall  be  lawful  for 

(*)  By  the  Lands  Clauses  Consolida-  the  promoters  of  the  undertaking  to 

tion  Act  (8  &  9  Vict.  c.  18),  s.  6,  "  And  agree  with  the  owners  of  any  lands  by 

with  respect  to  the  purchase  of  lands  the  special  act  authorized  to  be  taken, 

by  agreement,  be  it  enacted  as  follows  :  and  which  shall   be  required  for  the 
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270]  *right  that  the  land  in  dispute  is  useless  to  the  Great 
Western  Railway  Companj^,  it  has  not  been  acquired  under 
the  Lands  Clauses  Consolidation  Act,  1845,  s.  6,  because 
that  refers  only  to  land  by  the  special  act  *' authorized  to  be 
taken,  and  which  shall  be  required  for  thepurposes  of  such 
act."  And  it  has  been  decided  by  the  Blouse  of  Lords  in 
City  of  Glasgow  Union  By,  Co,  v.  Caledonian  Ry,  Co.  (*), 
that  land  acquired  for  extraordinary  purposes  does  not  vest 
in  adjoining  owners  :  Horne  v.  Lymington  Ry,  Co,  (').  The 
difference  between  land  acquired  by  voluntary  agreement 
and  under  compulsory  powers  becomes  clear  upon  referring 
to  Lord  Carington  v.  Wycombe  Ry,  Co.  (").  Further,  a 
railway  company  has  no  power  to  take  mines  compulsorily, 
Great  Western  Ry,  Co.  v.  Bennett  (*) ;  Oreai  Western  Ry. 
Co.  V.  Smith  (*) ;  and  as  the  conveyance  to  the  Wilts,  Somer- 
set aud  Weymouth  Railway  Company  expressly  includes 
^'all  mines  and  minerals,"  it  is  clear  that  the  land  in  dis- 

purposes  of  sucli  act,  and  with  all  par-  relate  to  the  purchase  and  taking,  of 

ties  having  any  estate  or  interest  in  lands  otherwise  than   hj  agreement ; 

such  lands,  or  hy  this  or  the  special  s.  18  relates  to  the  giving  of  notices  to 

act  enabled   to    sell    and   convej  the  treat. 

same,  for  the  absolute  purchase,  for  a  By  the  Railways  Clauses  Consolida- 

consideration   in  money,  of  any  such  tion  Act,  1845  (8  &  9  Vict.  c.  20),  s.  41, 

lands,  or  such  parts  thereof  as  they  "It  shall  be  lawful  for  the  company, 

shall  think  proper,  and  of  all  estates  in  addition  to  the  lands  authoria&ed  to 

and  interests  in  such  lands,  of  what  be  compulsorily  taken  by  them  under 

kind  soever."  the  powers  of  this  or  the  special  act,  to 

By  s.  12,  "In  case  the  promoters  of  contract  with  any  party  willing  to  sell 
the  undertaking  shall  be  empowered  by  the  same  for  the  purchase  of  any  land 
the  special  act  to  purchase  lands  for  adjoining  or  near  to  the  railway,  not 
extraordinary  purposes,  it  shall  be  law-  exceeding  in  the  whole  the  prescribed 
ful  for  all  parties  who,  under  the  pro-  number  of  acres  for  extraordinary  pur- 
visions  hereinbefore  contained,  would  poses  (that  is  to  say)  for  the  purpose  of 
be  enabled  to  sell  and  convey  lands,  to  making  and  providing  additional  sta- 
sell  and  convey  the  lands  so  authorized  tions,  yards,  wharfs,  and  places  for  the 
to  be  purchased  for  extraordinary  pur-  accommodation  of  passengers,  and  for 
}x>ses."  receiving,  depositing,  and  loading  or 

By  s.  18,  "  It  shall  be  lawful  for  unloading  goods  or  cattle  to  be  con- 
the   promoters  of  the  undertaking  to  veyed  upon  the  railway,  and  for  the 
sell  the  lands  which  they  shall  have  so  erection  of  weighing  machines,  toll- 
acquired  for  extraordinary  purposes,  or  houses,  offices,  warehouses,  and  other 
any  part  thereof,  in  such  manner  and  buildings  and  conveniences ;    for  the 
for  such  considerations,  and   to  such  purpose  of  making  convenient  roads  or 
persons  as  the  promoters  of  the  under-  ways  to  the  railway,  or  any  other  pur- 
taking   may  think  fit,   and  again   to  pose  which  may  be  requisite  or  con- 
purchase  other  lands  for  the  like  pur-  venient  for  the  formation  or  use  of  the 
poses,  and  afterwards  sell  the  same,  railway." 
and  so   from  time  to  time;   but  the  (^)  Law  Rep. ,  2  Sc.  Ap.,160. 
total  quantity  of  land  to  be  held  at  any  («)  31  L.  T.  (N.S.),  167. 
one    time    by  the    promoters   of    the  (')  Law  Rep.,  8  Ch.,  377. 
undertaking  for  the  purposes   afore-  (*)  Law  Rep.,  2  H.  L.,  27. 
said  shall  not  exceed  the  prescribed  (*)  2  Ch.  D.,  235,  at  p.  244 ;   on  ap- 
quantity."  peal,  8  Ap.  Cas.,  165  ;   24  Eng.  R.,  95. 

Sect.  16  and  the  following  sections 
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pute  was  acquired  by  voluntary  agreement.  A  railway 
company  is  a  corporation  ;  and  possibly,  under  the  Statutes 
of  Mortmain,  if  they  purchase  by  agreement  lands  not  re- 
quired for  the  purposes  of  the  undertaking,  the  Crown  may 
be  entitled  to  the  lands,  but  they  do  not  vest  in  the  adjoin- 
ing owners  under  s.  127.  In  any  event  the  land  beyond  the 
limits  of  deviation  was  not  acquired  under  the  compulsory 
powers.  Then  the  plaintiffs  are  not  adjoining  owners  as  to 
Nos.  2  and  3.  They  cannot  be  adjoining  owners  in  respect 
of  their  land  situate  on  the  northwest  side  of  the  railway. 
The  Great  Western  Railway  Company,  whose  line  bounds 
the  land  in  dispute,  are  the  adjoining  owners  upon  the  north- 
western side.  The  plaintiffs  are  not  adjoining  owners  in 
respect  of  their  land  situate  upon  the  southeast  side  of  No. 
3,  for  their  land  is  separated  from  it  by  the  road  to  Hawk- 
bridge,  and  that  road  having  been  set  out  under  an  award 
made  pursuant  to  parliamentary  powers,  its  soil  remains 
vested  in  the  representatives  of  the  lord  of  the  manor.  No. 
2  is  bounded  *upon  the  south  by  the  Station  Road,  [271 
which  is  clearly  vested  in  the  Great  Western  Railway  Com- 
pany, and  not  in  the  plaintiffs. 

Mereioet/ier,  Q.C.,  in  reply :  The  Lands  Clauses  Consoli- 
dation Act,  1846,  ss.  12,  13,  and  the  Railways  Clauses  Con- 
solidation Act,  1845,  s.  45,  were  intended  to  allow  a  railway 
company  to  buy  additional  land  in  case  their  engineers  mis- 
calculated the  amount  necessary  for  the  construction  of  the 
railway.  The  land  in  dispute  being  delineated  in  the  par- 
liamentary plan  and  described  in  the  books  of  reference 
was  taken  under  the  powers  of  the  special  act,  although  no 
notice  to  treat  was  given,  and  it  is  immaterial  that  a  portion 
of  it  lay  beyond  the  limits  of  deviation,  for  land  so  situate 
is  acquired  under  the  powers  of  the  special  act :  May  v. 
Oreai  Western  Ry,  Co.  (').  The  period  of  ten  years  is  as- 
signed in  order  that  a  company  may  ascertain  what  lands 
they  really  want  for  the  purposes  of  the  undertaking. 
Granted  that  the  land  has  been  wanted  for  sidings  since 
1868,  nevertheless  it  was  not  required  for  the  purposes  of 
the  railway  between  1848,  when  it  was  bought,  and  tliat 
year,  a  period  of  twenty  years ;  it  was,  therefore,  in  1863, 
superfluous  land.  Then  the  plaintiffs  are  adjoining  owners 
by  reason  of  their  lands  upon  the  northwest  side  of  the 
railway.  The  land  in  dispute  was  originally  severed  from 
the  plaintiffs'  land  upon  the  northwest  side  of  the  railway; 
they  were  entitled  to  the  right  of  pre-emption  under  the 

(^)  Law  Rep.,  7  Q.  B.,  864  ;  per  Blackburn,  J.,  at  p.  882,  and  per  Quain,  J.,  at  p.  886. 
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Lands  Clauses  Consolidation  Act,  1845,  s.  128(*),  and  must 
be  the  adjoining  owners,  in  whom  the  land  vested.  If  a 
different  construction  were  adopted,  the  Great  Western 
Railway  Company  would,  by  virtue  of  their  line,  be  the  ad- 
joining owners  on  the  northwest  side  of  the  land  in  dispute. 

Further,  the  plaintiffs  are  adjoining  owners  to  No.  3  by- 
reason  of  their  land  upon  the  southeast  side  thereof;  it 
may  be  admitted  that  as  the  road  to  Hawkbridge  ^as  set 
out  under  an  award  made  pursuant  to  parliamentary  pow- 
ers, no  presumption  of  law  arises,  that  its  soil  belongs  to 
272]  the  proprietors  of  the  neighboring  lands,  *Rex  v. 
Hatfield{^)\  but  under  41  Geo.  3,  c.  109,  s.  11,  the  grass  and 
herbage  belong  to  them  (*) ;  and  the  enjoyment  of  the  pas- 
turage is  substantially  the  only  benefit  which  can  arise  from 
the  use  of  the  soil  of  a  road ;  therefore  the  proprietors  of 
the  neighboring  land,  including  the  plaintiffs,  having  the 
same  benefit  as  if  they  were  seized  of  the  soil  of  the  road, 
are  adjoining  owners  within  the  meaning  of  the  Lands 
Clauses  Consolidation  Act,  1846,  s.  127. 

Bramwell,  L.J.:  I  cannot  help  considering  this  an  ac- 
tion which  ought  not  to  have  been  brought ;  for  even  if  the 
plaintiffs  were  right  in  point  of  law,  it  would  have  been 
more  equitable  in  them  to  offer  to  pay  to  the  Great  Western 
Railway  Company  the  fair  price  of  the  land,  and  thereby 
to  settle  the  dispute,  than  to  endeavor  to  take  possession  of 
it  by  legal  process ;  and  therefore  in  deciding  this  case  it  is 
necessary  to  guard  against  any  prepossessions  in  favor  of 
the  defendants,  and  to  resist  any  bias  adverse  to  the  claim 
of  the  plaintiffs. 

I  think  that  ss.  12, 13  of  the  Lands  Clauses  Consolidation 
Act,  1845,  and  s.  46  of  the  Railways  Clauses  Consolidation 
Act,  1845,  do  not  apply  to  the  present  action;  the  land 
sought  to  be  recovered  was  not  wanted  for  extraordinary 
purposes.  It  is  not  necessary  now  to  give  an  interpretation 
of  these  sections,  but  I  may  say  that  they  seem  to  be  in- 
tended to  enable  the  promoters  to  acquire  land,  which  at  the 
time  of- passing  the  special  act  was  not  supposed  to  be  re- 
quired for  the  undertaking ;  the  purposes,  for  which  addi- 
tional land  is  allowed  to  be  acquired  after  the  special  act  is 
passed,  must  be  those  described  in  the  45th  section  of  the 
Railways  Clauses  Consolidation  Act,  1845,  or  at  least  analo- 

(')  By  the   Lands  ClauBes  Consolida-  to  the  lands  (if  any)  from  which  the  same 

tlon  Act,   1845  (8   A  9  Vict  c.   18),  8.  were  originally  severed." 

128:     "Before  the  promoters  of  the  an-  (')  4  A.  <&  £.,  166,  at  p.  164,  per  Lord 

dertaking  dispose  of  any  such  superilu-  Den  man,  C.J. 

ous  lands,  they  shall  ....  first  offer  to  (')  By  the  grant  of  herbage  the  soil 

sell  the  same  to  the  person  then  entitled  docs  not  pass :  Co.  Litt,  4  b.   . 
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goad  thereto.     It  seems  to  me  plain  that  these  enactments 
do  not  protect  the  defendants. 

I  think,  also,  that  s.  127  of  that  statute  and  those  which 
follow  are  not  restricted  to  cases  where  land  has  been  ac- 
quired under  what  are  called  its  compulsory  powers ;  no 
limitation  of  that  kind  exists  in  express  terms,  and  the 
only  mode  in  which  the  scope  of  the  sections  can  be  con- 
lined  so  as  to  suit  the  defenaants'  contention  *is  by  [273 
construing  the  words  in  the  introductory  portion,  "under 
the  provisions,"  as  if  they  were  "by  virtue  of  the  compul- 
sory powers;"  but  I  see  no  reason  why  the  limitation 
suggested  should  be  created.  It  seems  to  me  that  the  object 
of  these  sections  is  as  applicable  to  lands  acquired  by  ne- 
gotiation, where  the  special  act  confers  a  power  to  take 
them,  as  to  lands  which  are  not  so  acquired.  If  a  different 
construction  were  adopted,  it  would  be  hard  to  draw  a  line 
as  to  the  application  of  these  sections.  The  company  who 
are  now  represented  by  the  Great  Western  Railway  Com- 
pany intimated  that  they  wanted  amongst  others  the  land 
m  dispute,  and  they  came  to  an  agreement  with  the  then 
owners  as  to  what  should  be  taken  and  what  should  be 

Eaid.  But  suppose  that  the  company  and  the  then  owners 
ad  not  in  the  hrst  instance  been  able  to  agree,  and  that  the 
company  had  given  notice  to  treat,  and  that  afterwards,  but 
before  any  further  proceeding  was  taken,  an  agreement  was 
arrived  at :  I  see  no  substantial  distinction  oetween  that 
state  of  facts  and  what  actually  happened  in  this  case. 
Suppose  that  the  proceedings  between  the  company  and  the 
owners  had  gone  further,  and  that  a  claim  had  been  sent  in 
-which  was  objected  to,  and  that  notice  had  been  given  to 
summon  a  jury  to  assess  the  compensation,  and  even  that  a 
jury  had  been  summoned  and  had  met  together,  and  that 
the  parties  had  appeared  before  it,  and  that  an  agreement 
had  then  been  arrived  at :  I  still  think*that  no  distinction  in 

{principle  can  be  made  between  such  circumstances  as  I  have 
ast  mentioned  and  the  actual  facts  of  this  case.  It  seems 
to  me  that  where  a  company  are  empowered  to  take  lands 
compulsorily,  no  distinction  can  be  drawn  between  those 
lands  which  they  take  not  by  having  recourse  to  their  com- 
pulsory powers,  but  by  agreement,  the  owner  knowing  that 
if  he  does  not  agree  he  will  be  forced  to  part  with  them,  and 
those  lands  which  are  taken  without  any  agreement,  the 
owner  opposing  and  obstructing  every  proceeding  of  the 
company;  the  same  principle  applies  in  all  the  instances 
which  I  have  alluded  to.  1  therefore  think  that  the  lands 
sought  to  be  recovered  were  acquired  by  the  company  who 
28  Eno  Rep.  32 
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were  promoters  of  the  original  undertaking  "under  the 
provisions  of"  the  Lands  Clauses  Consolidation  Act,  1845, 
and  of  their  special  act. 

The  next  question  to  be  determined  is  whether  the  land 
274]  sought  *to  be  recovered  is  "superfluous  land,"  within 
the  meaning  of  s.  127  of  the  Lands  Clauses  Consolidation 
Act,  1845;  that  section  enacts  that  within  a  limited  period, 
in  this  case  ten  years,  from  the  expiration  of  the  time  fixed 
for  the  completion  of  the  works,  "  the  promoters  of  the  un- 
dertaking shall  absolutely  sell  and  dispose  of  all  such  su- 
£erfluous  lands."  It  has  been  laid  down  by  an  authority 
inding  upon  us  that  for  the  purposes  of  this  section  the 
point  of  time  to  be  considered  is  the  last  day  of  the  ten 
years,  and  that  if  land  is  not  then  required  bjr  the  com- 
pany it  is  superfluous,  although  at  a  previous  time  it  may 
have  been  required,  or  although  at  a  subsequent  time  it 
may  be  required  bv  them  for  the  purposes  of  the  undertak- 
ing. I  agree  witn  the  view  of  the  law  as  stated  in  the 
House  of  Lords  in  Oreat  Western  Ry,  Co.  v.  May  ('),  even 
if  that  case  did  not  bind  us  as  the  decision  of  a  higher  tri- 
bunal. In  the  present  case  it  is  necessary  to  consider  the 
meaning  of  the  words  ''required  for  the  purposes  thereof  ' 
in  the  introductory  portion  of  s.  127.  Land  is  "required 
by  a  railway  company  where  they  have  actually  used  it  for 
laying  down  the  rails  over  which  the  trains  carrying  their 
traffic  pass  and  repass,  or  for  erecting  works  necessary  in 
conducting  their  business.  I  think  also  that  land  is  "  re- 
quired" where,  although  it  is  not  at  the  moment  used  by 
the  company,  it  will  be  wanted  within  a  definite  and  ascer- 
tained time.  I  will  give  an  illustration  of  what  I  mean  : 
Suppose  that  in  this  case  during  July,  1863,  a  contract  bad 
been  entered  into  for  the  commencement  in  the  September 
following  of  works  upon  the  land  in  dispute,  and  that  the 
contract  was  bona  fide  and  was  not  colorable,  and  was  not 
entered  into  for  the  purpose  of  saving  the  forfeiture,  and 
that  the  works  contemplated  were  really  wanted  for  the 
purposes  of  the  railway :  is  it  not  clear  that  in  that  event 
the  land  would,  on  the  3d  of  August,  1863,  be  "reqiiired 
for  the  purposes  of  the  undertaking"?  If  it  were  held  that 
the  land  was  not  "required,"  the  absurd  consequence 
would  follow,  that  if  the  works  had  been  commenced  upon 
the  1st  of  August,  the  land  would  not  be  superfluous,  but 
that  it  is  superfluous  because  they  are  not  begun  until  Sep- 
tember, even  although  the  commencement  of  them  has  been 
postponed  merely  to  suit  the  convenience  of  the  contractor 

(')  Law  llcp.,  7  II.  L.,  289,  i>or  Lord  Cairns,  L.C.,  al  p.  294. 
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who  has  undertaken  to  execute  *them.  I  cannot  [275 
think  that  the  land  would  vest  in  adjoining  owners  by  rea- 
son of  a  delay  on  the  part  of  the  contractor.  I  am  satisfied 
therefore  that  the  expression  "required  for  the  purposes 
thereof"  includes  at  least  two  classes,  namely,  lands  actu- 
ally in  use  on  the  day  with  respect  to  which  the  matter  is 
to  be  decided,  and  also  lands  which  are  on  that  day  within 
a  definite  and  ascertained  time  intended  to  be  used  for  the 
purpose  of  the  railway  company.  But  I  think  that  there 
is  also  a  third  class  of  cases  where  land  may  properly  be 
said  to  be  "required"  for  the  purpose  of  the  undertaking, 
that  is  to  say,  where  at  the  expiration  of  the  period  the 
land,  although  not  in  actual  use,  will  be,  owing  to  the  grow- 
ing traffic  of  the  line,  wanted  for  the  railway  within  a  rea- 
sonable time,  which  it  is  not  possible  to  specify.  I  do  ndt 
profess  to  give  a  precise  definition  of  the  class  of  cases  to 
which  I  am  now  alluding,  and  I  wish  to  remark  that  I  do 
not  think  any  land  is  "required"  for  the  purposes  of  an 
undertaking  merely  because  some  person  may  be  found  to 
say  that  very  likely  at  some  time  it  may  be  wanted  ;  but 
suppose  that  persons  of  competent  skill  can  hona  fide  say 
that  although  the  land  is  not  at  the  moment  wanted  for  the 
railway,  ana  although  it  is  not  possible  to  fix  a  time  when 
it  will  be,  yet  at  some  future  time,  perhaps  five  or  six  years, 
it  assuredly  will  be  wanted ;  in  that  case  I  think  that  the 
land  is  required  for  the  purposes  of  the  undertaking.  If 
the  argument  for  the  plaintiffs  were  correct,  adjoining  own- 
ers would  become  entitled  to  land  which  had  been  covered 
with  sidings  unless  those  sidings  were  necessary  for  the 
then  existing  traffic  of  the  railway ;  it  would  not  be  enough 
for  the  company  to  urge  that  the  sidings  had  been  made  in 
order  to  provide  for  traffic  which  at  some  time  would  assur- 
edly be  created.  The  adjoining  owners  might  claim  the 
land  because  the  sidings  on  it  were  not  then  wanted,  and 
even  if  the  company  used  them,  the  adjoining  owners  might 
still  successfully  contend  that  the  use  was  not  bonafldCy  but 
only  colorable,  in  order  to  save  a  forfeiture  under  these  sec- 
tions. I  think  it  would  be  a  hardship  upon  a  railway  com- 
Ijany  if  they  were  not  allowed  to  retain  land  for  which  they 
lave  no  immediate  use,  and  which  they  do  not  expect  to 
use  within  a  definite  and  ascertained  time,  but  which  they 
will  certainly  use  at  some  future  and  reasonable  time.  It 
must  be  borne  in  mind  that  *when  land  has  once  [276 
vested  in  adjoining  owners,  a  railway  company  may  find  it 
very  difficult,  if  not  impossible,  again  to  become  owners  of 
it ;  and  therefore  an  estimate  ought  to  be  made  in  their  fa- 
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vor,  not  only  of  the  present,  bnt  also  of  the  future,  state 
of  the  traffic.  In  order  to  make  myself  clear,  I  will  say 
that  in  my  opinion  land  will  vest  in  adjoining  owners  at  the 
end  of  the  limited  period,  although  at  some  subsequent 
time  a  new  railway  is  unexpectedly  constructed,  forming  a 
junction  with  the  old  railway,  which  would  have  rendered 
the  retention  of  the  land  by  the  old  company  desirable  for 
the  purposes  of  their  undertaking;  for  if  this  were  allowed 
to  be  done,  there  would  be  a  difficulty  in  saying  that  any 

Eiece  of  land  would  not  at  some  future  time  be  required, 
iut,  for  the  reasons  which  I  have  before  given,  I  think  that 
there  is  a  third  class  of  lands  '* required  for  the  purposes" 
of  the  undertaking. 

Having  arrived  at  this  conclusion  as  to  the  meaning  of 
8.  127  and  those  which  follow,  I  wish  to  make  one  remark 
before  proceeding  further.  It  has  been  forcibly  argued  for 
the  plaintiffs  that  the  sole  object  of  mentioning  a  period  of 
years  in  s.  127  is  that  the  company  shall  within  that  period 
ascertain  what  lands  are  superfluous,  and  it  is  contended 
that  the  time  for  that  purpose  cannot  under  any  circum- 
stances be  extended.  I  do  not  think  that  this  is  quite  the 
correct  construction  of  the  section ;  for  upon  referring  to 
the  words  of  s.  127,  it  will  be  found  that  the  promoters  are 
to  sell  and  dispose  of  the  superfluous  land,  so  that  the  period 
specified  is  given,  not  merely  to  ascertain  what  lands  are 
superfluous,  but  also  to  allow  the  company  to  sell  and  dis- 
pose of  such  lands  as  may  be  supei-fluous. 

Then  the  next  question  to  be  considered  is  whether  the 
land  sought  to  be  recovered  upon  the  3d  of  August,  1863, 
fell  within  any  of  the  classes  which  I  have  mentioned.  It 
certainly  was  not  within  the  first  class,  for  it  was  not  then 
used  for  the  railway  or  for  the  works  thereof.  And  I  think 
that  we  should  draw  an  erroneous  inference  if  we  were  to 
hold  that  it  fell  within  the  second  class ;  for  upon  the  3d 
of  August,  1863,  it  could  not  then  be  said  that  it  would  be 
wanted  within  a  definite  and  ascertained  time.  The  ques- 
tion, therefore,  is  reduced  to  this,  whether  the  land  in  dis- 
pute fell  within  the  third  class,  which  I  have  endeavored 
to  describe,  that  is  to  say,  whether  it  was  land  which,  as 
277]  competent  ^persons  might  have  foreseen,  would  be 
wanted  at  some  future  uncertain  but  reasonable  time  for  the 
purposes  of  the  railway.  I  confess  that  I  have  felt  very 
great  difficulty  as  to  what  answer  ought  to  be  given  to  this 
question  ;  for  we  are  called  upon  by  the  defendants  to  hold 
that  the  land  sought  to  be  recovered  was,  on  the  3d  of 
August,  1863,  required  for  the  purposes  of  the  special  act, 
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and  although  at  the  commencement  of  this  action  almost 
twelve  years  had  elapsed  from  that  date,  the  land  in  dis- 
pute, or  at  all  events  some  portion  of  it,  had  never  been  ap- 
¥Ued  to  any  use  connected  with  the  traflSc  of  the  railway, 
his  is  a  consideration  which,  as  a  matter  of  fact,  is  deserv- 
ing of  very  great  weight.  But  we  must  deal  with  the  case 
as  it  has  been  presented  to  us,  and  it  is  found  as  a  fact  by 
the  arbitrator  that  "since  the  year  1868  the  railway  traffic 
at  the  Westbury  station  has  very  much  increased,  and  dur- 
ing that  i)eriod  of  time  the  three  pieces  of  land  have  been 
and  still  are  required  for  the  purpose  of  constructing  addi- 
tional sidings  upon  them  to  accommodate  the  increased 
traflBc."  It  seems  to  me  that  we  are  bound  to  consider  this 
case  as  though  this  was  the  year  1868,  and  as  though  the 
Great  Western  Railway  Company  had  in  that  year  laid 
down  additional  sidings  and  were  making  use  of  the  land. 
If  the  argument  for  the  plaintiffs  were  well  founded,  it 
would  follow  that  although  the  Great  Western  Railway 
Company  had  in  1868  covered  the  three  pieces  of  land  with 
sidings  for  the  purposes  of  the  railway,  still  this  would 
have  been  land  which  in  1863  was  superfluous.  But  Mr. 
Justice  Mellor  and  Mr.  Justice  Manisty,  who  decided  this 
case  in  the  Queen's  Bench  Division,  and  who  had  power  to 
draw  inferences  of  fact,  have  come  to  the  conclusion  that 
the  land  in  dispute  was,  upon  the  3d  of  August,  1863,  re- 
quired for  the  purposes  of  the  undertaking.  Ought  we  to 
Bay  that  these  learned  judges  were  wrong,  and  to  lay  down 
that  these  three  pieces  of  land  cannot  fsdl  within  the  third 
class  of  lands  ** required"  which  I  have  endeavored  to  de- 
scribe ?  However  much  I  may  feel  embarrassed  by  the  length 
of  time  which  has  elapsed  without  constructing  the  sidings, 
I  cannot  say  that  their  judgment  is  wrong;  and  as  I  cannot 
say  that  the  judgment  of  the  Queen's  Bench  Division  is 
wrong,  I  must  hold  that  in  this  court  it  ought  to  be  affirmed. 
I  wish  to  add  that  this  part  of  my  judgment  is  founded 
tipon  what  I  consider  to  be  the  *correct  interpreta-  [278 
tion  of  what  was  laid  down  in  Great  Western  Ry.  Co,  v. 
May  (*)  by  Lord  Cairns,  L.C.,  and  Lord  Hatherley  when  that 
case  was  before  the  House  of  Lords,  and  by  CocKburn,  C.  J., 
and  Blackburn,  J.,  when  it  was  before  the  Court  of  Queen's 
Bench  (*). 

I  have  further  to  remark  that  even  if  the  three  pieces  of 
land  were  superfluous,  in  my  opinion  the  mines  and  miner- 
als would  clearly  belong  to  the  Great  Western  Railway 
Company,  because  they  at  all  events  have  not  been  acquired 

(»)  Law  Bep.,  Y  H.  L.,  288 ;  10  Eng.  B.,  88.        (•)  Law  Rep.,  7  Q.  B.,  864. 
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under  the  "provisions"  of  the  act.  The  mines  and  miner- 
als were  conveyed  by  the  same  deed  as  the  surface  ;  and  it 
was  ingeniously  suggested  for  the  defendants  that  because 
the  mines  and  minerals  were  not  acquired  under  the  provi- 
sions of  the  special  act  the  surface  was  not ;  but  this  argu- 
ment seems  untenable,  for  the  mines  are  severable  from  the 
surface,  and  the  circumstance  that  the  whole  was  conveyed 
by  one  deed  will  not  prevent  the  surface  from  being  ac- 
quired under  the  '* provisions"  of  the  special  act,  although 
the  mines  were  not;  therefore  the  surface  may  become 
superfluous  land,  although  the  mines  cannot.  But  in  any 
point  of  view  as  to  the  construction  of  s.  127,  the  Great 
Western  Railway  Company  would  be  entitled  to  keep  the 
mines. 

It  is  possible  that  this  case  may  go  before  a  higer  tribunal, 
and  therefore  I  think  it  right  to  express  my  view  as  to  the 
other  points  which  have  been  raised.  I  am  of  opinion  that 
as  to  tne  piece  of  land  No.  3,  the  plaintiffs  are  not  shown  to 
be  adjoining  owners.  I  am  satisfied  that  we  are  not  to  take 
into  account  for  this  purpose  the  land  belonging  to  them, 
which  lies  upon  the  other  side  of  the  railway.  Under  the 
Lands  Clauses  Consolidation  Act,  1845,  s.  128  (*),  before 
superfluous  lands  can  be  disposed  of,  they  are  to  be  offered 
to  the  person  then  entitled  to  the  lands  from  which  they 
were  originally  severed.  The  plaintiffs  were  in  1863  the 
owners  of  the  lands  upon  the  northwest  side  of  the  railway, 
from  which  the  land  sought  to  be  recovered  was  originally 
severed,  and  it  has  been  argued  that  because  they  would 
have  been  entitled  to  the  right  of  pre-emption,  the  plaintiffs 
are  adjoining  owners  of  the  lands  in  dispute.  That  is  an 
279]  argument  to  which  I  cannot  assent.  *I  will  now 
refer  to  the  road  upon  the  southeast  side  of  the  piece  of  land 
No.  3^  as  it  was  set  out  under  an  award  made  by  commis- 
sioners appointed  by  an  act  of  Parliament,  the  soil  does  not 
belong  to  the  plaintiffs  even  where  their  land  abuts  upon  it ; 
and  I  think  no  weight  ought  to  be  attached  to  the  conten- 
tion that  because  the  plaintiffs  are,  by  virtue  of  41  Geo.  3, 
c.  109,  s.  11,  entitled  to  the  grass  and  herbage  upon  the  road 
opposite  their  land,  they  are  adjoining  owners.  The  soil  of 
the  road  was  vested  in  the  lord  of  the  manor  at  the  time 
when  it  was  set  out,  and  is  now  vested  in  those  who  repre- 
sent him,  and  it  seems  to  me  that  the  adjoining  owners  of 
the  piece  of  land  No.  3  are  the  precentors  of  Sarum,  and 
the  owners  of  the  soil  of  the  roads  which  bound  it  on  its 
southeast  and  southwest  sides. 

(»)  See  ante,  p.  248,  n.  (2). 
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With  respect  to  the  piece  of  land  No.  1,  no  doubt  the 
plaintiflfs  were  adjoining  owners,  and  therefore  if  it  was  for- 
feited the  plaintiffs  would  be  entitled  to  a  portion. ^  But  I 
cannot  help  thinking  that  the  whole  of  No.  1  was  in  1863  in 
actual  use  by  the  company,  and  that  it  would  be  extremely 
difficult  to  mark  off  any  portion  as  being  not  in  use  on  the 
3d  of  August,  1863.  At  the  north  corner  was  the  cottage 
inhabited  by  the  company's  servant ;  in  the  middle  was  the 
reservoir,  with  the  pipes  leading  from  it  to  the  well ;  the 
company  also  would  be  entitled  to  a  margin  for  the  station 
road,  and  it  might  be  very  inconvenient  to  be  without  direct 
access  from  the  cottage  to  the  reservoir.  Under  these  cir- 
cumstances I  think  that  the  whole  of  the  north  end  of  No.  1 
was  in  1863  used  by  the  company  ;  but  these  considerations 
do  not  apply  to  the  south  end  which  lies  beyond  the  reser- 
voir, and  if  it  were  not  for  the  following  consideration  it 
might  be  questionable  whether  it  could  be  said  to  have  been 
used  by  the  company  in  that  year.  It  is  found  in  the  special 
case  that  the  reservoir  was  hoiiaflde  used  for  the  purposes 
of  the  railway,  and  it  was  supplied  by  the  natural  drainage 
of  the  surrounding  land.  Possibly  the  company  would  not 
have  bought  the  south  end  of  No.  1  merely  for  the  purpose 
of  allowing  the  drainage  from  it  to  flow  into  the  reservoir, 
and  that  even  if  they  had  bought  it  they  might  be  willing  to 
Bell  it  for  a  good  price,  because,  in  order  to  make  up  the  de- 
ficiency in  the  supply  of  water  to  the  reservoir,  they  might 
sink  another  well ;  but  it  seems  to  me  diflScult  to  say  that 
the  south  end  *was  not  used  for  the  purposes  of  the  [280 
railway.  When  a  thing  is  said  to  be  ''required''  for  the 
purposes  of  a  railway,  it  is  not  meant  that  no  equivalent  or 
substitute  for  it  can  be  found,  but  it  is  meant  that  the  thing 
is  or  will  be  at  a  future  time  useful  for  carrying  on  the 
trafSc.  In  this  point  of  view  the  company  were  in  1863 
making  use  of  the  south  end.  It  is  tme  that  they  had  let  it 
to  James  Bourne  for  agricultural  and  farming  purposes; 
but  if  he  had  stopped  the  flow  of  drainage  into  the  reservoir, 
he  would  in  all  probability  have  received  notice  to  quit.  If 
the  company  had  sold  the  south  end,  the  new  owner  might 
have  caused  the  drainage  to  flow  away  from  the  reservoir, 
and  the  company  would  have  been  at  his  mercy,  unless  they 
could  have  obtained  an  adequate  supply  of  water  by  other 
means.  I  therefore  am  strongly  inclined  to  hold  that  the 
-whole  of  the  piece  of  land  No.  1  was  in  1863  in  actual  use 
for  the  purposes  of  the  railway. 

I  have  already  said  the  defendants  are  entitled  to  judg- 
ment in  the  action  on  the  main  question,  namely,  that  in 
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1863  the  three  pieces  of  land  were  required  for  the  purposes 
of  constructing  additional  sidings,  and  I  repeat  that  in 
my  opinion  the  judgnoient  of  the  Queen's  Bench  Division 
ought  to  be  affirmed,  because  Mr.  Justice  Mellor  and  Mr. 
Justice  Manisty  have  drawn  inferences  which  I  cannot  say 
are  erroneous. 

Bbett,  L.J.:  I  also  am  of  opinion  that  our  judgment 
ought  to  be  for  the  defendants. 

In  order  that  the  plaintiffs  may  succeed  in  this  action, 
they  were  bound  to  show  that  on  the  last  day  of  the  ten 
years  the  land  sought  to  be  recovered,  or  some  part  of  it, 
was  superfluous  within  the  meatfing  of  the  Lands  Clauses 
Consolidation  Act,  1845,  s.  127,  and  also  that  they  were  ad- 
joining owners.  As  it  seems  to  me,  this  result  flows  from 
the  judgment  in  Oreat  Western  Ry,  Co.  v.  MayQ),  and  in 
that  case  Lord  Cairns  (p.  292)  states  his  view  as  to  the  mean- 
ing of  the  term  '*  superfluous  land,"  and  points  out  that,  as 
appears  from  the  introductory  portion  of  s.  127,  its  synonym 
is  land  acquired  by  the  promoters  of  the  undertaking  *' un- 
der the  provisions  of  this  or  the  special  act  or  any  act  incor- 
porated therewith,  but  which  shall  not  be  required  for  the 
281]  purposes  thereof."  *The  plaintiffs,  therefore,  un- 
dertook to  show  that  the  lands  sought  to  be  recovered  were 
acquired  by  the  promoters  of  the  original  undertaking  under 
the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845, 
or  their  special  act :  this  proposition  was  denied  by  the  de- 
fendants upon  several  grounds.  It  was  contended  upon 
their  behalf  that  the  land  in  question  was  purchased  for  ex- 
traordinary purposes  under  ss.  12,  13  of  the  Lands  Clauses 
Consolidation  Act,  1845,  and  s.  45  of  the  Railways  Clauses 
Consolidation  Act,  1845,  and  that  land  purchased  for  extra- 
ordinary purposes  cannot  be  considered  as  land  acquired  by 
the  promoters  of  the  undertaking  under  the  "provisions" 
of  those  acts  or  the  special  act.  It  seems  to  me  that  lands 
purchased  for  extraordinary  purposes  may  be  properly  said 
to  have  been  acquired  under  the  provisions  of  those  acts  and 
the  special  act ;  but  that,  owing  to  the  very  words  of  the 
Lands  Clauses  Consolidation  Act,  1845,  ss.  12, 13,  it  is  at  the 
very  least  doubtful  whether  they  can  be  deemed  to  vest  in 
the  adjacent  owners  at  the  expiration  of  the  specified  time, 
or  to  be  subject  to  the  right  of  pre-emption.  This  is  a  mat- 
ter which,  in  my  opinion,  it  is  unnecessary  to  determine 
now,  because,  upon  referring  to  the  facts  as  found  in  the 
case,  it  is  plain  that  the  land  sought  to  be  recovered  was  not 
purchased  for  extraordinary  purposes.     It  was  further  con- 

(»)  Law  Rep.,  7  H.  L.,  283;  10  Eng.  R.,  88. 
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tended  that  if  the  land  sought  to  be  recovered  was  not  pur- 
chased for  extraordinary  purposes,  it  was,  at  all  events,  not 
acquired  under  the  "provisions"  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  or  the  special  act,  because  no  notice  to 
treat  was  given.  I  do  not  agree  with  this  contention.  It 
was  included  in  the  plans  and  books  of  reference  deposited 
with  the  clerk  of  the  peace,  and  although  it  was  acquired 
by  agreement  with  the  owners,  it  was  plainly  acquired  for 
the  purposes  of  the  undertaking,  for  it  was  part  of  a  plot  of 
land  conveyed  by  one  indenture,  and  upon  other  portions 
of  that  plot  the  line  and  station  now  belonging  to  the  Great 
"Western  Railway  Company  have  been  constructed.  The 
necessity  for  the  notice  to  treat  arises  only  when  the  com- 
pany are  driven  to  avail  themselves  of  the  compulsory  pow- 
ers, and  it  may  be  dispensed  with  where  the  company,  after 
their  special  act  has  been  passed,  can  obtain  land  by  agree- 
ment with  the  owner:  nevertheless,  even  in  this  case,  it  is 
the  statutes,  and  the  statutes  *alone,  which  enable  [282 
the  company  to  take  the  land  for  the  purposes  of  the  rail- 
way;  and  therefore,  although  in  the  present  case  there  was 
no  notice  to  treat,  it  seems  to  me  plain  that  the  land  was 
acquired  under  the  "provisions"  of  the  Lands  Clauses 
Consolidation  Act,  1845,  and  the  special  act.  Upon  this 
question,  as  well  as  upon  the  question  as  to  land  pur- 
chased for  extraordinary  purposes,  the  plaintiffs  are  entitled 
to  succeed. 

I  will  now  consider  the  further  argument  advanced  on 
behalf  of  the  defendants,  that  the  land  sought  to  be  re- 
covered was  on  the  last  day  of  the  ten  years  required  for 
the  purposes  of  the  undertaking.  In  ureat  Western  Ry. 
Co,  V.  May{%  Lord  Cairns,  L.C.,  after  pointing  out  that 
the  Legislature  has  fixed  a  period  of  time  at  whicn  a  survey 
is  to  be  made  of  the  condition  of  a  railway,  proceeds  to  say: 
^^  Can  you  at  that  moment  of  time  thus  indicated  by  Parlia- 
ment predicate  of  any  land  in  the  occupation  of  a  railway 
company  thatlt  is  at  that  moment  superfluous  land'^)  The 
argument  on  the  part  of  tbe  plaintiffs  was  in  effect  that  the 
meaning  of  the  words  "can  you  at  that  moment  of  time 
predicate,"  in  the  passage  which  I  have  read,  is,  '*  could  the 
officers  or  directors  of  the  railway  company,  and  did  they 
at  that  moment,  predicate"?  I  cannot  assent  to  this:  in 
vay  opinion  the  real  meaning  is :  can  the  tribunal  which  has 
to  try  the  case  sajr  at  the  time  when  the  case  is  tried  that, 
if  all  the  facts  existing  on  the  last  day  of  the  ten  years  had 
been  known  to  a  reasonably  skilful  and  careful  person,  he 

(»)  Law  Rep.,  7  H.  L.,  288,  at  p.  294 ;  10  Eng.  R.,  88. 
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would  have  said  at  that  time  that  the  lands  in  question 
would,  by  the  ordinary  development  of  the  railway  or 
neighborhood,  be  required  to  be  actually  applied  to  the 
purposes  of  the  railway  within  a  reasonable  time  ?  And  in 
order  to  enable  the  tribunal  which  is  trying  the  case  to  de- 
termine that  question,  they  have  a  right  to  receive  evidence 
of  facts  which  have  become  known  since  the  last  day  of  the 
ten  years.  I  guard  the  proposition  which  I  have  laid  down 
by  the  phrase,  '*  ordinary  development  of  the  railway  or 
neighborhood;"  and  my  reason  is,  that  those  facts,  which 
arise  after  the  last  day  of  the  ten  years,  and  which  are  not 
the  ordinary  development  of  the  railway  or  neighborhood, 
must  not  be  taken  into  consideration ;  for  instance,  suppose 
that  after  the  last  day  of  the  ten  years  and  before  the  trial 
283]  of  the  case  some  *great  manufactory  be  established 
in  the  neighborhood,  which  would  bring  a  large  population 
and  cause  the  alleged  superfluous  land  to  be  wanted  for  the 
increased  traffic :  this  circumstance  must  not  be  taken  into 
account,  because  it  could  not  at  the  end  of  the  ten  years 
have  been  foreseen  as  an  ordinary  development  of  the  rail- 
way: again,  if  an  act  authorizing  the  construction  of  a  new 
railway  were  after  the  expiration  of  that  period  to  be  ob- 
tained by  a  new  company,  and  the  existing  railway  were  to 
run  into  it  at  a  junction  by  passing  over  the  land  alleged  to 
be  superfluous,  that  would  be  an  accidental  matter  not  to  be 
taken  into  account.  Nevertheless  the  proposition  which  I 
have  mentioned  must  be  applied  to  the  case  before  us.  Upon 
the  findings  it  is  plain  that  in  the  year  1868  not  only  was  the 
land  in  question  actually  required  for  the  purposes  of  the 
railway,  out  also  the  necessity  was  present  to  the  minds  of 
the  officials  of  the  railway.  In  1863  the  attention  of  the 
officials  had  not  been  drawn  to  the  advisability  of  construct- 
ing sidings  upon  the  pieces  of  land  ;  but  as  this  circumstance 
existed  in  1868,  it  is  a  piece  of  evidence  fit  to  be  laid  before 
us.  Since  1868  nothing  has  been  done  owing  to  the  lack  of 
funds.  This  seems  to  me  the  result  of  the  hndings  accord- 
ing to  the  ordinary  mode  of  construing  a  special  case.  The 
question  is,  what  has  the  tribunal  trying  the  case  the  right 
to  infer  as  to  the  facts  existing  in  1863  from  the  facts  proved 
to  exist  in  1868  ?  There  are  considerations  on  both  sides, 
which  the  tribunal  would  be  bound  to  take  into  account. 
There  were  the  circumstances  that  from  1863  to  1868  noth- 
ing was  done,  and  that  from  1868  to  the  commencement  of 
this  action,  and,  so  far  as  appears,  down  to  the  present  time, 
nothing  has  been  done;  there  was  the  circumstance  that 
the  laud  sought  to  be  recovered  was  of  such  large  size  that 
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it  seems  strange  that  the  whole  of  it  should  be  required  for 
the  purposes  of  the  railway.  All  these  circumstances  were 
pieces  of  evidence  in  favor  of  the  plaintiffs ;  but  then  in  1868 
the  land  was  wanted  for  the  purposes  of  the  undertaking, 
and  the  advisability  of  using  it  was  present  to  the  minds  of 
the  officials.  It  is  true  that  the  three  pieces  of  land  had  been 
let  to  James  Bourne  as  tenant  from  year  to  year,  and  they 
were  used  solely  for  agricultural  and  farming  purposes ; 
but  the  agreement  contained  a  power  to  resume  possession 
upon  notice.  Therefore  *some  circumstances  existed  [284 
which  favored  the  view  for  the  plaintiffs,  and  others  existed 
which  favored  the  case  for  the  defendants,  and,  as  appears 
from  the  judgment  of  Mr.  Justice  Manisty,  the  judges  in  the 
Queen's  bench  Division  took  them  all  into  consideration, 
and  came  to  the  conclusion  that  if  in  1863  all  the  facts  had 
been  known,  it  might  have  been  said  that  owing  to  the  ordi- 
nary development  of  the  railway  and  neighborhood  the  land 
sought  to  be  recovered  would  be  wanted  for  the  purposes 
of  the  undertaking  within  a  reasonable  time.  Can  we  say, 
upon  a  review  of  the  facts  stated  in  the  special  case,  that  the 
decision  of  the  Queen's  Bench  Division  is  wrong?  I  am  of 
opinion  that  we  cannot  say  that  it  was  wrong,  and  therefore 
I  think  that  we  ought  not  to  overrule  it.  So  far  from  think- 
ing the  decision  wrong,  I  incline  to  think  it  right.  This  de- 
termines the  whole  question  in  favor  of  the  defendants ;  but 
I  agree  with  Lord  ffustice  Bramwell  that,  as  the  case  may 
go  before  a  higher  tribunal,  we  ought  to  express  an  opinion 
upon  some  subsidiary  points.  I  agree  that  although  the 
surface  of  the  land  sought  to  be  recovered,  or  even  although 
the  land  without  the  minerals  might  in  1848  be  "required" 
for  the  purposes  of  the  undertakmg,  the  mines  were  not  so 
required,  and  therefore,  in  any  point  of  view,  the  plaintiffs 
could  not  recover  as  to  them. 

I  will  now  proceed  to  consider  the  question  whether  the 
plaintiffs  can  be  deemed  to  be  adjoining  owners  of  the  land 
sought  to  be  recovered.  They  are  owners  of  the  land  Iving 
upon  the  northwest  side  of  the  railway;  but  1  do  not  think 
this  circumstance  renders  them  adjacent  owners  of  the  land 
in  dispute.  The  plaintiffs'  land  is  separated  by  the  railway 
from  the  land  sought  to  be  recovered,  and  it  is  the  railway 
company  who  upon  the  northwest  side  are  the  adjoining 
owners.  I  say  nothing  as  to  whether  the  plaintiffs  might 
not  have  been  entitled  to  the  right  of  pre-emption  in  respect 
of  their  land  situate  on  the  northwest  side  of  the  railway. 
Then  I  do  not  think  that  they  can  be  deemed  adjoining 
owners  to  the  piece  of  land  No.  3  in  respect  of  their  piece  of 
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land  lying  to  the  southeast  of  it,  for  they  are  in  no  sense 
the  owners  of  the  intervening  road.  It  was  a  highway  set 
out  by  an*  award  made  under  parliamentary  powers :  the 
plaintiffs  may  have  rights  of  pasturage  over  tne  road,  but 
they  were  not  owners  of  the  soil  of  the  road.  The  right  to 
28o]  the  soil  of  *the  road  was  originally  in  the  lord  of  the 
manor,  and  remains  in  his  representative,  and  if  the  public 
right  of  way  were  extinguished,  his  representative  would 
become  entitled  to  all  the  benefits  arising  from  his  owner- 
ship. Therefore  the  plaintiffs  in  no  point  of  view  are  ad- 
jacent owners  of  the  piece  of  land  No.  3.  As  to  the  piece  of 
land  No.  1,  I  think  that  they  are  adjacent  owners ;  but, 
apart  from  the  question  whether  No.  1  is  wanted  for  sidings, 
I  feel  great  difficulty  in  saying  that  No.  1  is  not  wanted  for 
the  purposes  of  the  undertaking :  it  is  a  question,  however, 
as  to  which  I  will  give  no  decision. 

Upon  the  findings  of  the  arbitrator,  and  upon  the  decision 
of  tne  Queen's  Bench  Division,  we  are  bound  to  say  that  it 
is  not  proved  that  any  part  of  the  land  was  superfluous  upon 
the  last  day  of  the  ten  years. 

Cotton,  L.  J.:  This  case  has  been  fully  dealt  with  by  the 
Lords  Justices,  and  therefore  I  will  express  my  opinion 
merely  as  to  the  most  material  points  which  have  been  raised 
before  us. 

The  plaintiffs  allege  that  the  land  sought  to  be  recovered 
has  become  vested  in  them  as  owners  of  adjoining  land  un- 
der the  Lands  Clauses  Consolidation  Act,  1845,  s.  127 ;  upon 
the  question  whether  their  land  is  adjoining  land,  I  need  not 
add  anything  to  what  has  already  been  saia,  but  for  the  pur- 
poses of  my  judgment  1  will  assume  that  they  are  adjoining 
owners,  and  will  proceed  to  consider  whether  the  land 
sought  to  be  recovered  has  vested  in  them.  It  is  for  the 
plaintiffs  to  make  out  that  this  land  has  been  ^'acquired  by 
the  promoters  of  the  undertaking  under  the  provisions  of 
this  or  the  special  act  or  any  act  incorporated  therewith," 
and  that  it  is  not  *' required  for  the  purposes  thereof."  It 
was  argued  for  the  defendants  that  it  was  very  reasonable 
that  this  section  should  apply  to  lands  taken  compulsorily, 
but  that  it  ought  not  to  be  extended  to  lands  taken  by 
agreement.  I  cannot  agree  with  that  contention,  if  by 
"lands  taken  by  agreement"  are  meant  lands  which  coulS. 
have  been  taken  under  the  compulsory  powers,  but  which 
in  fact  were  not  so  taken.  It  is  well  known  that  a  large 
portion  of  the  land  which  a  railway  company  are  entitled 
to  take  under  their  compulsory  powere  is  in  fact  not  so 
286]    taken ;  but  the  owner  of  the  land,  knowing  that  *the 
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compulsory  powers  can  be  put  in  force,  prefers  to  dispose 
of  it  to  the  railway  company  by  treaty.  It  would  have 
been  easy  to  begin  s.  127  with  the  words  **  and  with  respect 
to  lands  acquired  under  the  compulsory  powers,"  if  the 
Legislature  had  intended  to  limit  its  operation  in  the  manner 
suggested  on  behalf  of  the  defendants.  I  take  it  that  the 
section  extends  to  all  lands  acquired  by  agreement,  if  they 
are  lands  which  the  railway  company  might  have  taken 
under  their  compulsory  powers,  although  tneir  owner  was 
unwilling  to  part  with  them.  Various  cases  were  referred 
to  for  the  purpose  of  showing  that  s.  127  bears  only  the 
limited  construction  contended  for  on  behalf  of  the  defend- 
ants, but  no  decision  to  that  effect  is  to  be  found.  At  first 
sight  City  of  Olasgow  Union  Ry.  Co.  v.  Caledonian  Ry, 
Co,  (')  may  appear  to  support  the  argument  for  the  defend- 
ants, but  that  case  really  turned  upon  the  provisions  of  the 
Lands  Clauses  Consolidation  (Scotland)  Act  as  to  lands  pur- 
chased for  extraordinary  purposes,  which  are  very  similar 
to  those  contained  in  ss.  12  and  13  of  the  English  act.  No 
doubt  some  remarks  are  made  in  the  judgments  delivered 
in  the  House  of  Lords  which  appear  to  favor  the  contention 
for  the  defendants,  but  it  must  be  recollected  that  they 
were  uttered  with  reference  to  the  facts  before  the  House, 
and  that  it  was  intended  to  point  out  that  lands  purchased 
by  agreement  for  extraordinary  purposes  do  not  vest  in  ad- 
joining owners :  I  cannot  think  that  it  was  intended  to  lay 
down  that  lands  which  might  have  been  taken  compulsorily 
cannot  become  superfluous,  if  they  have  been  conveyed  to 
the  company  pursuant  to  an  agreement.  And  I  think  that 
the  defendants  fail  to  establish  that  the  land  sought  to  be 
recovered  was  purchased  for  extraordinary  purposes ;  in 
my  opinion  it  was  acquired  for  the  purposes  of  the  under- 
taking which  were  directly  contemplated  by  the  special  act. 
Then  comes  the  question  whether  these  lands  were  *' re- 
quired" for  the  purposes  of  the  undertaking.  I  agree 
with  the  arguments  for  the  plaintiffs  that   the  material 

f>eriod  to  be  considered  is  the  expiration  of  the  ten  years, 
t  was  contended  on  behalf  of  the  plaintiffs  that  in  order  to 
prevent  the  application  of  s.  127  the  land  must  be  in  actual 
use  at  that  time.  I  cannot  accede  to  that  proposition;  it 
may  be  true  that  if  the  purpose  for  which  the  land  was  ori- 
ginally *acquired  has  come  to  an  end,  it  is  superflu-  [287 
ous  ;  but  in  order  to  defeat  the  operation  of  the  section  it  is 
not  necessary  that  the  land  should  be  in  actual  use  for  the 
purposes  of  the  railway;  to  ray  mind  it  is  quite  sufficient 

(')  Law  Rep.,  2  H.  L.,  Sc,  160. 
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if,  having  regard  to  the  ordinary  development  of  the  rail- 
way, it  may  be  reasonably  said  of  the  land  that  it  will  be 
req^uired  for  the  purposes  of  the  undertaking.  In  my 
opinion  it  is  not  necessary  that  anything  should  be  done  at 
the  expiration  of  ten  years  by  the  railway  company  ex- 
pressing their  opinion  that  the  land  is  wanted;  if  without 
proper  grounds  they  came  to  a  determination  that  the  land 
was  wanted,  that  determination  would  not  save  the  land 
from  being  forfeited,  and  the  want  of  such  a  determination 
as  this  in  the  present  case  is  not  decisive  against  the  railway 
company.  The  question  of  fact,  whether  the  land  is  or  is 
not  required  at  the  expiration  of  the  ten  years  for  the  pur- 
poses of  the  undertaking,  must  be  decided  by  the  tribunal 
before  which  the  right  to  the  land  is  contested  by  adverse 
litigants,  and  that  tribunal,  although  it  must  pronounce  its 
.  decision  with  respect  to  the  facts  as  they  existed  at  the 
period,  may  take  notice  of  what  has  subsequently  occurred  ; 
for  instance,  if  the  railway  company  had  after  the  expira- 
tion of  the  ten  years  put  up  the  land  for  sale  as  superfluous 
land,  that  circumstance  would,  in  my  opinion,  be  almost 
decisive  against  them  ;  and  this  seems  to  have  been  the  view 
of  Lord  Blackburn  in  Moody  y,  Corbett(^)\  and  if  circum- 
stances which  tell  against  a  railway  company  may  be  looked 
at,,  in  like  manner  those  may  be  considered  which  seem  to 
be  in  their  favor.  In  the  present  case  the  plaintiffs  have 
elected  not  to  prosecute  their  claim  as  adjoining  owners  un- 
til after  some  circumstances  happened,  which  would  not 
have  been  before  us  if  they  had  taken  proceedings  at  an 
earlier  time ;  but  as  these  circumstances  have  come  into  ex- 
istence, they  may  be  considered  by  the  tribunal  which  has 
to  decide  whether  the  land  is  or  is  not  superfluous. 

This  being  the  principle  upon  which  we  are  to  proceed,  I 
will  review  very  briefly  the  facts  in  the  case  before  us.  It 
appears  that  the  land  has  been  let  in  1849  for  agricultural 
and  farming  purposes,  and  in  1871  for  mining  purposes ; 
288]  but  this  circumstance  *is  not  against  the  defend- 
ants, for  in  either  case  power  was  reserved  to  the  com- 
Sany  to  resume  possession  upon  giving  a  short  notice. 
To  doubt  by  the  demise  in  1871  the  iron  company  was  en- 
abled to  take  a  part  of  the  inheritance,  but  without  the 
minerals  the  land  is  just  as  useful  for  the  railway  as  it 
is  with  them :  it  is  the  surface  and  the  soil  which  the  rail- 
way company  want,  and  it  is  a  fallacious  argument  that  the 
grant  of  the  minerals  by  the  company  entitles  the  adjoining 

(>)  6  B.  A  S.,  859,  at  p.  880;    34  L.  J.  (a  B.),  166,  at  p.  174 ;   in  Ex.  Ch.  Law 
Rep.,  1  Q.  li.,  010. 
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owners  to  say  that  by  gntting  the  minerals  the  surface  and 
the  soil  fall  within  the  description  of  superfluous  land.  It 
is  found  as  a  fact  in  the  special  case  that  the  land  sought 
to  be  recovered  has  been  required  for  the  purpose  of  con- 
structing additional  sidings,  and  that  the  oflScials  have  fre- 
quently discussed  the  want  of  more  accommodation ;  it  is 
true  that  no  additional  sidings  have  been  constructed  up  to 
the  pi-esent  time,  but  this  circumstance  is  explained  by  the 
circumstance  that  the  company  have  been  expending  large 
sums  of  money  upon  other  works.  Therefore  evidence  ex- 
isted, which  was  ht  to  be  laid  before  a  jury,  for  the  purpose 
of  showing  that  on  the  3d  of  August,  1863,  it  might  have 
been  reasonably  said  in  respect  of  the  land  sought  to  be  re- 
covered that  by  the  ordinary  development  of  the  traffic  the 
land  would  come  to  be  wanted  for  the  purposes  of  the  rail- 
way. Therefore,  I  am  not  prepared  in  any  way  to  dissent 
from  the  conclusion  at  which  the  Queen's  Bench  Division 
have  arrived,  with  respect  to  the  facts  stated  in  the  special 
case. 

Judgment  affi/rmed. 

Solicitors  for  plaintiffs :  Fields  Hoscoe,  Field,  Francis  & 
Osbaldeston. 
Solicitor  for  defendants :  B.  H.  Nelson. 

See  10  Eng.  Rep.,  56  note ;  27  id.,  880  note. 


[8  Queen's  Bench  Division,  289.] 
Jan.  17,  1878. 

♦Bentham,  Appellant  v.  Hoyle,  Respondent.     [289 

Raalway  Company — By4avo,  Validity  of — TVavelling  in  Carriage  with  Ticket  of  Infe- 
rior doM—S  Vict.  c.  20,  «.  103. 

6 J  8  Vict.  c.  20,  s.  108:  "If  any  person,  bavins  paid  his  fare  for  a  certain  dis- 
tance, knowingly  and  wilfully  proceed  in  any  such  carriage  beyond  such  distance, 
without  previously  paying  tbe  additional  fare  ....  and  with  intent  to  avoid  pay- 
ment thereof,  be  shaU  for  every  such  offence  forfeit  408."  By  s.  108 :  "  The  com- 
pany, subject  to  this  and  the  special  act,  may  make  regulations  for  regulating  the 
travelling  upon  or  using  and  working  the  railway."  By  s.  109:  '*  For  better  enforc- 
ing the  allowance  of  all  and  any  of  such  regulations,  it  shall  be  lawful  for  the  com- 
pany subject,  <fcc.,  to  make  bylaws  ...»  provided  that  such  by-laws  be  not 
repugnant  to  the  laws  of  that  part  of  the  United  Kingdom,  where  the  same  are  to 
have  effect,  or  to  the  provisions  of  this  or  the  special  act.**  By  a  by-law  made  under 
the  above  act  **any  person  travelling  without  the  special  permission  of  some  dulv 
authorized  servant  to  the  company,  or  by  a  train  of  a  superior  class  to  tbat  for  whicn 
his  ticket  was  issued,  is  hereby  subject  to  a  penalty  not  exceeding  4(>s.,  and  shall  in 
addition  be  liable  to  pay  his  fare  according  to  the  class  of  carriage  in  which  he  is 
travelling  from  the  station  where  the  train  originally  started,  unless  he  shows  that 
he  bad  no  intention  to  defraud." 

The  appehaut  was  convicted  in  a  penalty  of  10«.  under  this  by-law  for  travelling 
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in  a  first-class  carriage  with  only  a  second-class  ticket;  but  it  was  found  as  a  fact  that 
he  had  no  intention  to  defraud  the  company : 

Heldy  that  the  conviction  must  be  quashed,  for  without  deciding  whether  the  by- 
law did  or  did  not  make  proof  of  the  absence  of  fraudulent  intention  an  exemption 
from  the  penalty  as  well  as  from  the  extra  fare,  it  was,  if  it  made  the  fraudulent  in- 
tention immaterial  in  the  case  of  the  penalty,  repugnant  to  8  Vict  c.  20,  a.  103,  and 
tdtra  viret  the  company. 

Case  stated  by  justices  of  Lancaster  ander  20  &  21  Vict, 
c.  43. 

On  information  preferred  by  J.  B.  Hoyle,  ticket  collector, 
on  behalf  of  the  Lancashire  and  Yorkshire  Railway  Com- 
pany (the  respondent),  against  W.  Bentham  (the  appellant), 
charging  that  the  appellant,  on  the  12th  of  April,  1877,  un- 
lawfully did  travel  on  the  Ramsbotton  and  Bacup  line  of  the 
company,  without  permission,  in  a  carriage  of  a  superior 
class  to  that  for  which  he  had  obtained  a  ticket,  by  travel- 
ling from  Stacksteads  to  Bacup  in  a  first-class  carriage,  he 
(the  appellant),  having  then  only  a  ticket  for  a  second-class 
carriage,  contrary  to  tne  8th  by-law  of  the  company  and  the 
statute ;  the  appellant  was  convicted  in  the  mitigated  pen- 
alty of  10^.  and  costs. 

The  appellant  is  the  holder  of  a  second-class  ticket  be- 
tween Bacup  and  Manchester,  available  at  intermediate 
stations. 

290]  *The  appellant  on  the  day  in  question  got  into  a 
tirst-class  carriage  in  company  with  his  daughter,  who  had 
a  first-class  ticket  from  Stacksteads  to  Bacup,  and  passed 
through  the  Bacup  station  without  showing  his  ticket  or 
tendering  the  difference  between  the  first  and  secoijd-class 
fare,  namely,  one  penny. 

It  was  found  as  a  fact  that  the  appellant  had  no  intention 
to  defraud  the  company. 

12.  It  was  contended  on  behalf  of  the  respondent  that  the 
by-laws  constituted  by  inference  two  distinct  offences  and 
two  penalties,  viz.:  (1st  offence),  that  of  a  person  travelling 
without  permission  in  a  superior  class  of  carriage  to  that  for 
which  his  ticket  was  issued,  where  the  person  so  travelling 
had  no  intention  to  defraud :  and  (2d  onence),  that  of  a  per- 
son doing  the  same  thing  with  an  intention  to  defraud  :  and 
(1st  penalty),  a  sum  not  exceeding  405.:  and  (2d  pt^nalty), 
in  addition  to  a  penalty  not  exceeding  40^.,  the  liability  to 
pay  the  fare  from  whence  the  train  started,  and  whilst  it  was 
admitted  that  the  appellant  could  not  be  liable  to  pay  the 
fare  from  whence  the  train  started,  unless  there  was  inten- 
tion to  defraud,  yet  it  was  urged  he  was  subjected  to  a  pen- 
alty not  exceeding  40^.,  though  he  had  no  intention  to 
defraud,  and  that  the  words  at  the  end  of  the  by-law,  ''  un- 
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less  be  shows  that  h^  had  no  intention  to  defi-aud,"  were 
applicable  only  to  the  latter  part  of  the  by-law. 

13.  On  behalf  of  the  appellant  it  was  contended  that  the 
by-law  only  created  one  oflrence  in  which  the  intention  of  the 
person  was  made  an  essential  ingredient. 

14.  It  was  further  contended  on  behalf  of  the  appellant 
that,  if  the  construction  sought  to  be  put  upon  this  oy-law 
by  the  respondent  was  the  literal  and  correct  one,  the  bj^-law 
had  the  effect  of  making  that  an  offence  without  any  inten- 
tion to  defraud,  which  the  act  only  makes  an  offence  when 
the  intention  to  defraud  exists,  and  therefore  the  by-law 
would  be  *' repugnant,"  within  the  meaning  of  8  &  9  Vict. 
c.  20,  8. 109('),  and  ultra  vireSy  and  that  *the  by-laws  [291 
could  only  be  used  for  carrying  out  the  act,  and  not  going 
beyond  it. 

15.  The  justices  were  of  opinion  that  the  construction  of 
the  by-law  contended  for  on  behalf  of  the  respondent  was 
the  correct  one,  and  that  the  appellant  was  legally  liable 
to  a  penalty  not  exceeding  40*.,  notwithstanding  that  they 
found  as  a  fact  that  he  had  no  intention  to  defraud,  and 
gave  their  determination  against  the  appellant  as  before 
stated. 

(*)  By   8  Vict   c.   20    (The  Railway  c.  97,  ss.  8,  9,  to  make  by-laws  and  from 

Clanaes  Gonsolidatioa  Act,  1844),  s.  103:  time  to  time  to  repeal  and  alter  sach  by- 

'*  If  any  person    travel    or  attempt   to  laws  and  make  others,  provided  that  such 

travel  in  any  carriage  of  the  company,  or  by-laws  be  not  repugnant  to  the  laws  of 

of  any  other  company  or  party  using  the  that  part  of  the  United  Kingdom  where 

railway  without  having  previously  paid  the  same  are  to  have  effect,  or  to  the  pro- 

his  fiare,  and  with  intent  to  avoid  payment  visions  of  this  or   the   special  act,  <bc. 

thereof,  or  if  any  person  having  paid  his  ....  and  any  person  offending  against 

fare  for  a  certain  distance  knowingly  and  any  such  by-law  shall  ferfeit  for  every 

wilfully  proceed  in  any  such  carriage  be-  such  offence  any  sum  not  exceeding  five 

yond  Buch  distance,  without  previously  pounds  to  be  imposed  by  the  company 

paying  the  additional  fare  for  the  addi-  in  such  by-laws  as  a  penalty  for  any  such 

tional  distance,  and  with  intent  to  avoid  offence." 

payment    thereof,    every    such    person  The  Lancaster  and  Yorkshire  Railway 

shall  for  every  such  offence  forfeit  to  the  Company  made  bv-laws  accordingly,  the 

company  a  sum  not  exceeding  forty  shil-  8th  of  which  is  foflows : 

lings."  "  Any  person   travelling  without  the 

By  8.  108:  "It  shall  be  lawful  for  the  special  permission  of  some  duly  author- 

oomp&ny  from  time  to  time,  subject  to  ized  servant  to  the  company  in  a  carriage 

the  provisions  and   restrictions  in   this  or  by  a  train  of  a  superior  class  to  that 

and  the  special  act  contained,  to  make  for  which  his  ticket  was  issued  is  hereby 

regulAtions   for    the  following  purposes  subject  to  a  penalty  not  exc€*eding  forty 

....  for  regulating  the  travelliug  upon,  shillings,  and  shall  in  addition  be  liable 

or  using  and  working  of  the  said  rail-  to  pay  his  fare  according  to  the  class  of 

way."  carriage  in  which  he  is  travelling  from 

By  8.  109 :   "  For  better  enforcing  the  the  station  where   the  train  originally 

observance  of  all  or  any  of  such  regula-  started,  unless  he  shows  that  he  had  no 

lions,  it  shall  be  lawful  for  the  company,  intention  to  defraud'^ 
subject  to  the  provisions  of  8  &  4  Vict. 

28  Eng.  Kep.  34 
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16,  The  questions  for  the  opinion  of  the  court  are : 

1.  Whether  or  not  the  construction  put  upon  the  by-law 
on  behalf  of  the  respondent  is  the  correct  one ; 

2.  If  it  be  the  correct  construction,  is  the  by-law  bad  as 
being  ultra  vires  or  on  any  other  ground  1 

Besley^  for  the  appellant:  Dear  den  v.  TownsendC)  is 
undistinguishable  from  this  case.  There,  though  it  became 
unnecessary  to  decide  the  point,  the  court  expressed  a  strong 
292]  opinion  that  a  *by-law  which  made  it  an  oflfence  to 
travel  without  a  ticket,  irrespective  of  the  intention  to  de- 
fraud, was  repugnant  to  8  Vict.  c.  20,  s.  109,  and  illegal. 
Here  it  is  expressly  found  that  there  was  no  intention  to  de- 
fraud. The  power  to  make  by-laws  is  only  for  the  purpose 
of  promoting  the  execution  of  the  act,  and  not  to  enable 
railway  companies  to  create  new  ofiFences.  To  divide  the 
by-law  into  paragraphs  in  the  manner  contended  for  by  the 
respondent,  so  as  to  create  two  offences,  and  two  penalties, 
would  be  most  inconvenient,  and  calculated  to  mislead  the 
public,  but  even  if  this  construction  were  right,  it  would 
make  the  first  paragraph  unreasonable  and  invalid  for  the 
reasons  already  mentioned. 

M  Clarice,  for  the  respondent :  Dearden  v.  Townsend  (*) 
contains  no  decision  upon  the  validity  of  any  by-law,  but 
only  an  expression  of  opinion.  The  present  case  involves 
two  questions :  first,  can  the  by-law  be  divided  so  as  to  con- 
fine the  words  as  to  the  intention  to  defraud  to  the  latter 
part,  and  if  it  can,  is  the  earlier  provision  invalid  ?  Having 
regard  to  the  punctuation,  and  tne  reason  of  the  matter,  it 
must  be  taken  that  the  words  as  to  the  intention  to  defraud 
do  not  apply  to  the  whole  of  the  by-law.  A  man  who  con- 
travenes the  regulations  innocently  is  fined  40^.,  but  where 
there  is  an  intention  to  defraud,  the  fine  is  40^.  plus  the 
fare  from  the  point  where  the  train  started.  Then  if  this 
construction  be  the  right  one,  there  is  nothing  in  8  Vict. 
G.  20,  to  make  the  provision  illegal.  It  is  not  repugnant  to  the 
provisions  of  the  act,  it  merely  carries  them  a  little  further, 
and  not  being  repugnant  to  the  act,  the  question  whether  it 
is  a  reasonable  exercise  of  the  power  is  for  the  Board  of 
Trade  when  they  are  asked  to  sanction  it. 

[CocKBURN,  C.  J.:  The  power  of  this  court  to  inquire  into 
the  validity  of  such  a  by-law  can  only  be  taken  away  by  ex- 
press enactment] 

This  can  only  be  where  the  by-law  is  clearly  in  excess  of 
the  power  to  make  it. 

(»)  Law  Rep.,  1  Q.  B.,  10. 
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CocKBURN,  C.J.:  I  think  this  conviction  cannot  stand, 
and  mast  be  quashed.  It  seems  to  me  that  Mr.  Clarke  is 
on  the  horns  of  a  dilemma :  either  the  last  words  of  the 
by-law  which  have  been  *cited, — which  say  that  [293 
the  passenger  shall  be  liable  to  pay  the  fare  according  to  the 
class  of  carriage  in  which  he  is  travelling  from  the  station 
whence  the  train  originally  started,  unless  he  shows  that  he 
Lad  no  intention  to  defraud — apply  to  all  that  goes  before, 
namely,  to  the  penalty  to  which  the  man  is  subjected,  as 
well  as  to  the  liability  to  pay  the  fare  in  addition  from  the 
station  from  whence  the  train  originally  started,  or  the  by- 
law is  unreasonable.  If  the  words  apply  to  all  that  go  be- 
fore, they  apply  to  the  penalty  attacked  to  the  ofifence  of 
which  the  appellant  has  been  convicted,  and  for  which  the 
40*.  penalty  has  been  imposed,  because  it  is  found  as  a  fact — 
and  it  is  immaterial  whether  he  has  proved  it  himself  or 
whether  it  appeared  aliunde  in  the  course  of  the  proceed- 
ings, although  the  burden  of  proving  it  is  cast  upon  him 
(as  to  which  there  may  be  a  question  whether  it  is  compe- 
tent for  the  company  to  cast  that  burden  on  him) — that  he 
did  not  intend  to  defraud  the  company,  and  therefore  he  is 
within  the  qualifying  terms  in  the  last  part  of  the  section. 
If,  however,  those  words  do  not  apply  to  the  whole,  but  ap- 

fly  only  to  the  second  branch  oi  the  by-law,  upon  which 
confess  I  am  somewhat  disposed  to  think  that,  according 
to  the  true  canon  of  construction,  Mr.  Clarke  is  right,  if 
that  is  so  then  I  say  the  by-law  is  an  unreasonable  one, 
and  I  say  this  for  two  reasons.  When  the  by-law  deals 
with  offences  and  inflicts  a  penalty,  there  must  be  in  point 
of  reason  a  mens  rea  to  warrant  .the  charging  people  with 
offences  and  convicting  them  on  such  charges,  in  addition  to 
the  offences  under  the  act  of  Parliament.  The  act,  although 
it  gives  the  company  power  to  make  by-laws,  and  makes 
the  observance,  or  rather  the  non-observance  of  those  by- 
laws, the  subject  of  penalties,  cannot  have  intended  to  leave 
it  to  the  company  to  make  by-laws  in  respect  of  matters 
where  the  Legislature  itself  has  taken  the  initiative,  and  has 
superseded  the  necessity  of  making  any  by-law  by  a  statu- 
tory enactment  applicable  to  the  very  case  in  respect  of 
which  the  company  have  taken  upon  themselves  to  make  a 
by-law.  The  103d  section  includes  this  very  case,  and  makes 
the  offence  subject  to  the  condition  of  an  intention  on  the 
part  of  the  party  travelling  to  avoid  payment  of  the  fare. 
Then  it  imposes  a  penalty  not  exceeding  40^.,  which  is  the 
penalty  the  company  have  attached  to  their  by-law.  I  think 
*tliat  is  an  indication  on  the  part  of  the  Legislature    [294 
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of  what  they  intended  should  constitute  the  oflferfce,  and  it 
is  not  competent  for  a  railway  company  to  alter  the  nature 
and  character  of  the  offence,  and  to  say  that  this  is  a  reason- 
able exercise  of  the  power  to  make  by-laws  intrusted  to 
them  by  the  act.  Therefore,  if  those  qualifying  words  do 
not  govern  the  whole  of  the  by-law  in  question,  then  the 
by-law  is  inconsistent  with  the  act  of  Parliament,  and  there- 
fore unreasonable  and  vZtra  vires.  The  Legislature  cannot 
have  intended,  while  it  was  legislating  with  reference  to  the 
very  case  under  consideration,  to  give  the  company,  when 
it  gave  that  power  to  make  by-laws,  a  power  to  supersede 
the  act  and  make  that  an  offence  which  the  Legislature  did 
not.     Qicdcunque  vid  the  conviction  is  bad. 

Manisty,  J. :  I  am  of  the  same  opinion,  I  think  the  con- 
viction cannot  be  supported,  and  it  is  unnecessary  to  decide 
whether  or  not  those  words,  ''  unless  he  shows  he  had  no 
intention  to  defraud,"  are  applicable  to  the  whole  of  the  by- 
law. 1  confess  I  do  not  entertain  so  strong  a  doubt  as  my 
Lord  seems  to  entertain  as  to  whether  or  not  they  do,  because 
it  does  seem  to  me  that,  as  to  paying  the  fare  from  the  place 
of  starting,  he  is  to  do  that  unless  he  shows  he  had  no  inten- 
tion to  defraud,  and  he  is  to  be  subjected  to  a  penalty 
whether  he  intended  to  defraud  or  not.  If  it  had  been  the 
other  way  I  could  have  understood  it — that  he  should  both 
pay  his  fare  from  the  place  whence  the  train  started,  and  also 
be  subjected  to  a  penalty  unless  he  could  show  that  he  had 
no  intention  to  defraud.  That  would  be  something  like 
sense  and  reasonable ;  but  certainly  I  do  not  entertain  so 
strong  a  doubt  as  my  Lord ;  and  it  is  unnecessary  to  say 
whether  or  not  those  words  do  override  the  whole  clause.  If 
they  do  not,  then  it  seems  to  me  the  by-law  is  unreasonable 
and  void,  and  also  having  regard  to  the  terms  of  the  act  of 
Parliament,  I  think  it  is  tMra  vires;  but  that  it  is  unrea- 
sonable I  think  is  beyond  all  doubt. 

Judgment  for  the  appeUard. 

Solicitors  for  appellant :  Shaw  &  TVemeJlen. 

Solicitors  for  respondent:  Clarke^  Woodcock  &  Ryland. 

See  ante,  p.  64  note ;  1  Amer.  &  Eng.  286.  70  N.  Y.,  587,  S.  C,  4  Hun.  236  : 

R.  R.  Cases.  261  note.  T.  \V..  etc..  «.  Williams.  77  Dls.,  354. 

A  railroad  company  may  make  rea-  As  to  right  to  take  seat  in  drawing 

sonable  rules  and  regulations  as  to  the  room  car  where  none  could  be  found 

management  of  its  affairs,  and  as  to  elsewhere :    Thorp  o.  Hudson   River, 

passengers  carried  by  it :    Bordeux  «.  etc.,  76  N.  Y.,  402. 

Erie,  etc..  8  Hun,  579,  581.  A  purchaser  of  a  ticket  must  inform 

As  to  setting  aside  one  car  for  ladies,  himself    of    the  rules   governing  the 

s<M»  Iljiijs  r.  Chicago,  etc..  iUJ  Wise.,  ^.'M) ;  transit    and    conduct   of    the    trains: 

Peck   r.   N.   V.   Ceutral,  etc.,  8  Hun,  Dietrich   r.  IVnn.,  etc,  71  IVnn.   St. 
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R..  433,  10  Am.  R.,  711  ;  Pittsbargk,  dactor  has  the  right  to  pat  sacli  pas- 

etc.,  V.  Nuznm,  50  Ind.,  141,  2  Cent,  senger  off  his  train  at  any  time  and  at 

L.  J.,  829.  any  place  on  the  road,  without  refer- 

Bat  see  Chicago,  etc.,  v.  Chisholm,  ence  to  stations,  and  without  actual 

79  Ills.,  584.  danger  to  his  life  or  person.     When  he 

The  burden  is  not  on  the  company  to  refuses  to  pay  his  fare  the  passenger 

show  that  a  passenger  had  notice  of  becomes  an  intruder  and  trespasser, 

their    reasonnble    rules    in    running  and  he  has  only  the  rights  of  a  tres- 

trains:     Dietrich    v.    Penn.,   etc.,    71  passer.     A  statute  that,  "If  any  pas- 

Penn.  St.   R.,  432,  10  Am.  R.,  711;  senger  shall  refuse  to  pay  his  fare  or 

Pittsburgh,  etc.,  v.  Nuzum,  50  Ind.,  toll,  the  conductor  of  the  train  and  the 

141,  2  Cent.  L.  J.,  829.  servants. of  the  corporation  may  put 

A  conductor  has  a  right  to  eject  a  him  out  of  the  cars  at  any  usual  stop- 
disorderly  passenger,  though  not  done  ping  place,"  is  permissive  and  not  pro- 
at  the  moment  of  the  disorderly  con-  hibitory :  Toledo,  etc.,  v.  Wright,  68 
duct:   People  v,  Caryl,  8  Park., '326;  Ind.,  586. 

Hoffman  v.  Sargent,  8  N.  T.  Leg.  Obs.,  The  plaintiff  got  upon  a  train  with- 

137.  out  a  ticket,  and  when  asked  for  his 

Under  section  2  (1  R.  S.  1876,  p.  710),  fare  declined  paying  then,  as  he  said 
a  passenger  who  gets  on  a  train  intoxi-  he  had  not  made  up  his  mind  how  far 
cated,  and  advises  other  passengers  he  should  go ;  defendant,  the  con- 
not  to  pay  their  fare,  is  guilty  of  dis-  dactor,  said  he  must  decide,  and  after- 
orderly  conduct,  and  the  conductor  of  ward,  on  his  declining  again  on  the 
the  train  may,  after  tendering  him  same  ground,  stopped  the  train  and 
such  ''proportion  of  the  fare  he  has  put  him  out,  at  a  place  about  a  mile 
paid,  as  the  distance  he  then  is  from  and  a  quarter  from  the  last  station,  and 
the  place  to  which  he  has  paid  his  fare  within  half  a  mile  of  a  house.  The 
bears  to  the  whole  distance  for  which  plaintiff  at  last  tendered  a  $20  gold 
he  has  paid  his  fare,"  remove  him  from  piece,  telling  the  conductor  to  take  his 
the  train,  and,  unless  unnecessary  force  fare,  $1.85,  out  of  it.  Held,  that  plain- 
is  used,  the  railroad  company  incurs  had  refused  to  pay  his  fare  within  the 
no  liability  on  account  of  such  re-  meaning  of  14  &  15  Vict.  c.  61,  sec.  21, 
moval:  Baltimore,  etc.,  v.  McDonald,  sub.  6,  and  that  defendant  was  justi- 
68  Ind..  316.  fied  in  what  he  did  :    Fulton  «.  Grand 

Employes  of  a  railway  company  have  Trunk,   17  U.  C.   Q.  B.,  428,  481-3, 

no  right  to  eject  a  passenger  having  435-6. 

a  proper  ticket   because    he  did  not  M.,  a  passenger  who  had  not  pro* 

enter  the  car  by  a  prescribed  door  :  cured  a  ticket  previous  to  entering  the 

Huertsel  v.  N.  T.,  etc.,  1  City  Courts  train,  handed  the  conductor  a  ten  dol- 

Rep.,  134.  lar  bill  to  pay  his  fare  of  $6.20.     In 

Where,  in  violation  of  an  unques-  making  the  change,  the  conductor  re- 
tioned  by-law,  a  party  took  a  seat  in  a  turned  him  five  dollars  too  much, 
railway  carriage  without  having  first  Upon  the  demand  of  the  conductor  that 
paid  his  fare  and  obtained  a  proper  the  mistake  be  corrected,  M.  refused, 
ticket,  and  refused  to  leave  when  re-  and  declined  to  examine  his  change  to 
quested  to  do  so  by  the  railway  com-  ascertain  if  the  conductor's  claim  of 
pany's  servants:  Held,  reversing  the  mistake  was  correct.  When  he  had 
Court  of  Qaeen*s  Bench  (Irish  Rep. ,  3  rode  as  far  as  the  payment  made  enti- 
C.  L.,  511),  that  the  railway  company  tied  him  to  ride,  he  was  directed  to 
was  justified  in  removing  him  from  the  leave  the  train  and  did  so  : 
carriage  ;  though  he  had,  when  chal-  Held,  that  having  the  means  at  hand 
lenged  by  the  company's  servants,  to  determine  whether  or  not  the  mis- 
offered  to  pay  the  fare :  McCarthy  v,  take  had  been  made,  and  failing  to  use 
Dublin,  etc.,  Irish  R.,  5  C.  L.,  244.  them,  he  was  not  entitled  to  damages 

Where  a  railway  company  is  author-  for  expulsion  from  the  train  :   McCar- 

ized  to  charge  additional  fare  if  the  thy  v.  Chicago,  etc.,  41  Iowa,  432. 

passenger  do  not  purchase  a  ticket  be-  Where  one,  upon  a  passenger  train, 

fore  entering  the  cars,  when  the  con-  tenders  an  invalid  ticket,  he  cannot  be 

dactor  demands  the  increased  fare,  and  forcibly  ejected  until  request  to  pay 

the  passenger  refuses  to  pay  it,  the  con-  the  proper  fare,  and  if  he  decline  to  do 
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so,  to  leave  the  car  :  Farewell  v.  Grand  v.  Nuzum,  50  Ind.,  141,  2  Cent.  L.  J., 

Trunk,  15  U.  C.  Q.  B.,  427.  829,  2  Month.  West.  Jar.,  595. 

See  also  DuLaurans  v.  St.  Paul,  etc..  See  Chicago,  etc.,  v.  Fisher,  66  Ills., 

16  Minn.,  49.  152. 

Where  a  passenger  holds  a  ticket  for  When  a  passenger  purchases  a  ticket, 

a  station  at  which  a  train  by  the  time  he  only  acquires  the  right  to  be  carried 

tables  of  the  company  should  stop,  and  according  to  the  custom  of  the  road, 

is  carried  past  to  another  station,  he  He  has  a  right  to  go  to  the  place  for 

has  a  cause  of  action,  but  not  for  puni-  which  his  ticket  calls,  on  any  train  that 

tive  damages  :  Thompson  v.  N.  O.,  etc.,  usually  carries  passengers  to  that  place. 

50  Miss.,  3l5.  But  he  does  not  acquire  the  right  to  in- 

In  an  action  by  a  passenger  against  a  sist  that  the  company  shall  carry  him 
railroad  company  to  recover  damages  out  of  the  customaiy  course  of  their 
for  carrying  him  past  a  station  to  which  road.  It  is  his  duty,  when  he  obtains 
he  had  purchased  a  ticket,  it  is  neces-  a  ticket,  to  inform  himself  as  to  the 
sary  that  he  aver  in  his  complaint  that  usual  mode  of  travel  on  the  road,  and, 
the  train  upon  which  he  took  passage  so  far  as  the  customary  mode  of  carry- 
was  one  which,  by  its  running  arrange-  ing  passengers  is  reasonable,  he  should 
ments  under  the  rules  and  regulations  conform  to  it :  Chicago,  etc.,  v.  Ran- 
of  the  company,  should  have  stopped  dolph,  53  Ills.,  511  ;  Fink  v.  A.  &  S. 
at  such  station,  or  that  by  a  special  R  R.,  4  Lans.,  147;  Pittsburgh,  etc., 
contract  the  company  had  agreed  to  v.  Nuzum,  50  Ind.,  141.  2  Cent.  L.  J., 
carry  him  to  that  station  on  that  train.  829,  2  Month.  W^est.  Jur.,  505. 

W  here  a  passenger,  having  a  ticket  Railroad  companies,  furnishing  rea* 

to  a  certain  station,  takes  passage  upon  sonable  means  for  carrying  passengers 

a  train  which,  under  the  regulations  of  to  all  their  stations,  have  the  right  lo 

the  company,  does  not  stop  at  that  sta-  run  trains  that  only  stop  at  designated 

lion,  the  fact  that  the  conductor  takes  or  the  principal  stations  on  their  road, 

up  his  ticket  and  agrees  to  stop  the  train  And  when  a  person  purchases  a  ticket 

and  let  the  passenger  off  at  that  station  he  should  ascertain,  before  getting  on 

will  not  bind  the  company.  a  train,  whether  such  train  will  only 

Where,  in  such  a  case,  the  passenger  stop  at  the  principal  stations,  or  at  all 

has   a  ticket  containing  a  stipulation  of  them ;   and  were  he  to  get  on  one 

that  it  is  '*  good  only  on  trains  stopping  that  was  not  accustomed  to  stop  at  the 

at  station  named,"  and  he  is  informed  station  to  which  he  desired  to  go,  and 

by  the  conductor  that  that  train  does  for  which  his  ticket  called,  he  would 

not  stop  at  that  station,  the  passenger  not,  without  an  agreement  to  stop,  have 

cannot  infer  any  right  on  the  part  of  any  right  to  insist  upon  the  company's 

the  conductor  to  agree  to  stop  at  such  changing  the  course  of  their  business 

station :   Ohio,  etc.,  v,  Hatton,  60  Ind.,  for  his  accommodation,  and  to  serve  his 

'  12,  6  Cent.  L.  J.,  889.  convenience  :    Chicago,    etc.,   v.    Han- 

The  conductor  of  an  express  train  of  dolph,  53  Ills.,  511  ;  Fink  «.   A.  &8. 

cars  may  lawfully  stop  the  train  and  R    R.,   4  Lans.,    147 ;   Pittsburgh  v, 

expel  a  passenger  who  holds  a  ticket  to  Nuzum,  50  Ind.,  141,  2  Cent.  L.  J.,  829, 

a  sution,  between  the  place  where  fare  2  Month.  West.  Jur.,  595. 

is  demanded  and  the  first  station  at  And  should  a  person  get  on  a  train 

which  the  train  by  the  published  time  without  the  consent  of  the  employes 

tables  is  to  stop,  if  such  passenger  re-  of  the  road,  not  accustomed  to  stop'  at 

fuse  to  pay  the  fare  which,  in  addition  the  station  to  which  he  desired  to  go 

to  the  sum  paid  for  his  ticket,  would  and   for 'which  his  ticket  called,   the 

entitle  him  to  ride  to  such  latter  station,  taking  up  of  his  ticket  merely,  without 

And  this  is  so,   notwithstanding  the  an  agreement  to  stop  at  the  desired  sta- 

train  may  occasionally  stop  at  the  sta-  tion.  would  not  amount  to  an  nnder- 

tion    for   which  the  passenger  has   a  taking  by  the  company  to  put  him  off 

ticket,  if  at  the  time   the   fare  is  de-  at  that  place:  Cliicago,  etc.,   v.  Han- 

manded  facts  do  not  exist  which  call  dolph.  53  Ills.,  511. 

for  its  stoppage  there  :  Fink  r.  Albany  Id  such  a  case  the   passenger  is  In 

&  Susquehanna  R.    R.,  4  Lans.,  147;  the  wrong,  and  has  no  right  to  insist 

Dietrich  t.  Penn.,  etc.,  71  Penn.  St.  R..  that  he  should  be  safely  put  off  at  the 

432,  10  Am.  R,  711  ;  Pitt^iburgh,  etc.,  point  he  desires,  or  to  be'carried  throogh 
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withoat  charge  :  Chicago,  etc.,  v.  Kan-  tecket  from  P.  to  D.  was  the  same  price 

dolph,  53  Ills. ,  511.  as  a  retarn  from  W.  to  D.    Held,  that  as 

Though  a  conductor  may  expel  one  soon  as  the  passenger  arrived,  on  his 

upon  care  for  refusing  to  pay  fare,  he  return  journey  at  W.,  the  contract  be- 

has  no  right  to  do  so  while  the  car  is  tween  him  and  the  company  was  at  an 

in  motion  ;  and  if  he  attempt  to  do  so,  end  and  he  must  pay  the  fare :  Great 

it  will  justify  resistance  by  the  passen-  Western,  etc.,  v.  Pocock,  41  L.  T.  Rep., 

ger:  Sanford  v.  Eighth  Av.  R.  R.,28  415,  10  Cent.  L.  J.,  84. 

N.  T.,  343  ;  Columbus,  etc.,  v.  Powell,  Where  a  certain  freight  train  was  in 

40  Ind. ,  37.  the  habit  of  carrying  passengers  to  a 

A  railroad  company  cannot  be  sub-  certain  station,  and  before  the  company 

jected  to  liability  for  the  ejection  of  a  had  made  any  different  rule  or  regula- 

recusant  passenger  at  a  point  remote  tion  in  this  respect  the  plaintiff  pur- 

from  a  station,  if  in  other  respects,  and  chased  a  ticket  for  such  station,  but 

under  all  the  circumstances,  reasonable  was  Informed   by  the  conductor  that 

care  and  prudence  are  exercised  in  the  he  would  not  stop  at  such  station,  and 

act :  Brown  v.  Chicago,  etc.,  51  Iowa,  advised  to  take  passage  with  another 

235.  extra  train,  to  which  he  applied  and 

Section  28  of  the  statute  under  which  was  refused  passage,  and  the  plaintiff 

most  of  the  railroads  of  this  State  (In-  entered  the  first  train,  informing  the 

diaua)    are  organized  (1   R.    S.   1867,  conductor  of  the  facts,  and  was  by  it 

p.  709),  provides  that  "  If  any  passenger  carried  to  the  next  station  beyond  the 

shall  refuse  to  pay  his  fare  or  toll,  the  one  named  in  his  ticket:  Held,  that  the 

conductor  of  the  train  and  the  servants  company  was  liable  to  the  plaintiff  in 

of  ihe  corporation  may  put  him  out  of  compensatory    damages :    Chicago    «. 

the  cars  at  any  usual  stopping  place,"  Fisher,  66  Ills.,  152. 

is  a  police  regulation,  for  the  purpose  Though  a  passenger  have  a  ticket, 

of  protecting  the  public  from  the  fre-  he  may  be  ejected  if  he  refuse  to  ex- 

quent    and    unnecessary    stopping   of  hibit  it :  Hibbard  9.  New  York,  etc.,  15 

trains    between    stations,  and  the  in-  N.  Y.,  456. 

crease  of  speed  necessary  to  regain  time  If  a  passenger  have  lost  his  ticket  or 
thus  lost ;  but  if  a  passenger  refuse  to  conductor's  check,  he  is  not  entitled  to 
pay  his  full  fare,  on  proper  request  by  ride  to  the  point  to  which  his  ticket 
the  conductor,  he  becomes  an  intruder,  entitled  him.  The  ticket  is  the  con- 
and  it  is  the  right  and  duty  of  such  tract  entitling  him  to  do  so,  and  must  be 
conductor  to  put  him  off  the  train,  and  produced  as  such  evidence.  If  it  be 
it  makes  no  difference  that  the  con-  found  by  another,  the  finder  might 
dnctor  has  previously  received  a  part  of  ride  upon  it :  Townsend  v.  N.  Y.  Cent, 
the  fare  :  Baltimore,  etc.,  v.  McDonald,  R.  R. ,  56  N.  Y. ,  295,  reversing 6  Thomp. 
68  Ind.,  317.  &  C,  495  ;  Frederick  v.  Marquette,  etc.. 
See  also  Pittsburgh,  etc.,  v.  Nuzum,  87  Mich.,  342  ;  Crawford  «.  Cincinnati, 
50  Ind.,  141,  2  Cent.  L.  J.,  829.  etc.,  26  Ohio  St.  R.,  580;  Jerome  v. 
The  plaintiff  entered  the  cars  with-  Smith,  48  Verm.,  230  ;  Cresson  v.  Phil- 
out  procuring  a  ticket  and  handed  the  adelphia,  etc.,  82  Leg.  Int.,  363,  11 
conductor  the  ticket  fare.  The  con-  Phila.  R.,  597;  Duke  v.  Great  West- 
ductor  demanded  of  plaintiff  the  addi-  ern,  14  U.  C.  Q.  B.,  369  ;  Id.,  877. 
tional  amount  required  by  the  rules  of  See  Pullman,  etc.,  v.  Read,  75  Ills., 
the  company  to  be  paid  by  persons  pay-  126. 

ing  on  the  train,  and,  on  plaintiff's  re-  Where  a  passenger  surrendered  his 
fusal  to  pay,  ejected  him  from  the  cars  ticket  to  one  conductor,  so  that  he  was 
and  then  returned  him  his  money  :  unable  to  produce  it  to  another  who 
Held,  that  the  conductor  had  no  right  took  the  train,  held  he  was  lawfully 
to  eject  the  plaintiff  without  first  re-  ejected  by  the  latter  conductor  :  Towns- 
turning  the  money  which  he  had  paid  :  end  c.  N.  Y.  Cent.  R.  R.  Co.,  56  N.  Y., 
Bland  v.  Southern,  etc.,  55  Cal.,  570.  295,  reversing  6  Thomp.  v.  Cook,  495. 
A  passenger  purchased  a  ticket  from  Where  one  paid  for  a  ticket  to  Mar- 
W.  to  D.  and  return  ;  on  his  return  jour-  quette,  but  the  station  agent  handed 
ney  from  D.  to  W.,  went  on  to  P.,  a  sta-  him  a  ticket  for  Morgan  ;  held,  that 
tion  beyond,  refusing  to  pay  fare  from  when  he  reached  Morgan  he  was  bound 
W.  to  P.,  on  the  ground  that  a  return  to  pay  for  the  remainder  of  the  dis- 
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tance  to  Marquette,  or  the  conductor  eject  the  plaintiff  from  the  train,  they 
had  a  right  to  eject  him :  Frederick  v.  had  no  right  to  do  so  elsewhere  than 
Marquette,  87  Mich.,  342,  5  Cent.  L.  J.,  at  a  regular  station  on  the  road — that 
476.  any  rule  or  regulation  of  the  defendants 
Commutation  tickets  are  qualified  hy  which  requireii  or  allowed  such  an  act 
the  rules  and  regulations  of  the  com-  to  he  done,  between  stations,  to  a  per- 
pany,  in  running  their  trains,  provided  son  in  the  condition  of  the  plaintiff,  was 
their  rules  are  reasonable  and  not  con-  unreasonable  and  void :  Maples  v, 
trarj  to  the  terms  expressed  :  Dietrich  New  York,  etc.,  38  Conn.,  557. 
«.  Peun.,  etc.,  71  Penn.  St.  R.,  432,  10  Where  a  commutation  ticket  provides 
Am.  R.,  711.  that  it  shall  be  void  if  allowed  by  the 
D.  purchased  of  a  railroad  company  holder  to  be  used  by  any  other  person, 
a  commutation  ticket  that  entitled  if  so  used  it  may  be  subsequently  taken 
him  to  ride  upon  their  road  a  certain  up  by  a  conductor  from  the  posses- 
time  upon  certain  conditions  ;  one  of  sion  of  the  person  to  whom  it  is  issued 
the  conditions  was  that  the  ticket  and  fare  for  the  trip  demanded  :  Freid- 
should  be  shown  to  the  conductor  on  enrich  v.  Baltimore,  etc..  58  Md.,  201. 
every  trip  the  holder  might  make,  and  If  a  ticket  to  a  passenger  does  not 
in  case  it  should  not  be  shown,  when  designate  the  particular  seat  which  the 
requested  by  the  conductor,  regular  passenger  is  to  occupy,  he  has  a  right 
fare  for  that  trip  should  be  paid.  On  to  enter  the  car,  to  take  any  vacant  seat, 
one  occasion  D.,  by  mistake,  left  his  and  to  hold  it  through  the  route  sub- 
ticket  at  home,  and  when  it  was  called  ject  to  such  reasonable  changes  as  the 
for  by  the  conductor  he  stated  that  he  conductor  may  have  occasion  to  direct, 
had  forgotten  it  and  refused  to  pay  the  A  passenger  who  selects  a  seat  does 
regular  fare,  whereupon  he  was  ejected  not  forfeit  it  by  stepping  out  of  the 
from  the  train  at  the  next  station,  cars,  provided  he  leaves  it  in  charge  of 
Held,  D.  could  not  recover  of  the  com-  a  friend,  or  leaves  some  article  indi- 
pany:  Downs  v.  New  York,  etc.,  36  eating  his  intention  to  return,  and  that 
Conn.,  287,  4  Am.  Kep.,  77.  he  has  not  abandoned  it.  The  con- 
Where  one  had  a  commutation  ticket  ductor  of  a  train  has  a  right,  after  his 
upon  his  person,  but  was  unable  to  passengers  are  seated,  to  require,  for  a 
find  it  at  the  time,  and  so  informed  the  sufficient  and  reasonable  cause,  a  pas- 
conductor.  The  conductor  knew  that  senger  to  leave  one  seat  and  take  an- 
the  plaintiff  was  a  commuter,  and  other ;  but  he  has  no  right  to  do  so 
that  the  time  covered  by  his  ticket  had  capriciously.  What  is  a  sufficient  rea- 
not  expired,  but  acting  in  accordance  son,  for  requiring  a  passenger  to  leave 
with  the  instructions  of  the  defendants,  one  seat  and  take  another,  is  a  ques- 
he  demanded  of  the  plaintiff  his  fare  tion  of  fact  for  the  jury:  Hoffman  v. 
for  the  trip,  and  on  his  refusal  to  pay  Sargent,  8  N.  Y.  Leg.  Obs. ,  187. 
it,  ejected  him  from  the  train  :  Siee  Bass  «.  Chicago,  etc.,  36  Wise., 

Held,   that    the    plaintiff    was    not  450. 

bound  to  produce  his  ticket  immedi-  The  holder  of  a  ticket  has  no  right 

ately  when  requested,  but  was  entitled  to  stop  over  and  insist  upon  riding  the 

to  a  reasonable  time  to  find  it,  and  was  remainder  of  the  distance  upon  another 

entitled  to  ride  as  long  as  there  was  train ;  and  this,  though  he  may  have 

any  reasonable  expectation  of  finding  it  once  stopped  over  and  been  allowed  to 

during  the  trip ;  that  under  the  circum-  ride  a  part  of  the  way  upon  the  ticket 

stances  the  production  of  his  ticket  by  by  a  conductor:   6  Albany  L.  J.,  878  ; 

the  plaintiff  was  the  merest  formality,  Dietrich  v.  Penn.,  etc.,  71  Penn.  St.  R., 

and  that  in  the  absence  of  an  express  432,  10  Am.  R.,  711,  710  note;  Beebe 

stipulation   in  the    contract   that  the  c.  Ayres,  28  Barb.,  275. 

plaintiff  should  pay  the  fare  of  the  See  24  Am.  R.,  22-3  note  ;  Barker  o. 

passage   unless  the  ticket  should   be  Coflin,  81  Barb.,  556;  Brice  v.  Hudson, 

produced,  his  failure  to  produce  the  etc.,  61  id.,  611;  Qale  v.  Delaware,  etc., 

ticket  was  not  such  a  breach  of  the  con-  7  Hun,  670  ;  Stone  «.  C.  &  N.  W.,  etc., 

tract  as  to  justify  the  defendants  in  47  Iowa,  82,  29  Am.  R,  458,  10  Chi- 

rescinding  it  and  treating  the  plain-  cago  Leg.  News,  78,  6  Reporter,  489 ; 

tiff  as  a  trespasser  on  the  train  ;  and  Churchill  t>.  C.  &  A.  R.  R.  Co.,  67  Ills., 

that  if  the  defendants  had  a  right  to  390 ;  Terry  v.  Flushing,  13  Hun,  359 ; 
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■  ■  ■■■...  I  m,  , 

Breen  v.  Texas,  etc.,  50 Tex.,  43;  Craig  other  day,  it  was  held  the  passenger 

«.  Great  Western,  etc.,  24  U.  C.  Q.  B.,  was  not  entitled  to  ride  on  it  Snnday, 

504;  Drew  «.  Central,  etc.,  51  Cal.,  425;  thoagh  the  station  agent  told  him  it 

Peters  o.  Penn.,  etc.,  42  N.  J.  Law,  449;  was  good  for  any  maU  train:  Menzies 

Tarbell  v.  Northern,  etc.,  24  Hun,  58.  «.  Highland  Railway,  15  Scottish  Law 

Otherwise    where    the    passenger's  Reporter,  606. 
journey  has  been  interrupted  by  mis-        PlaintlfiF    purchased    an    excursion 

fortune    or    accident,   not    his    fault :  ticket  from  the  city  of  New  York  to 

Dietrich  v.  Penn.,  etc.,  71  Penn.  St.  R.,  Bridgeport  and  return  ;  he  paid  $2.60  ; 

432,  10  Am.  R.,  711.  the  regular  fare  between  the  two  places 

Thoagh  if  a  passenger  purchase  was  $1.50  each  way.  The  ticket  and 
tickets  for  a  trip  over  two  roads,  he  may  return  coupon  attached  to  it  had  print- 
ride  over  one,  stop  over  and  resume  ed  on  them,  '*  Good  this  day  only  on 
his  trip  over  the  other,  though  the  all  trains,  except  the  Boston  express 
tickets  when  sold  were  connected,  train.  See  printed  regulations  in  the 
They  are  distinct  contracts  and  vouch-  depot."  The  regulations  referred  to 
ers  for  separate  journeys:  Burke  «.  were  contained  in  a  printed  notice 
Grand  Trunk,  15  Mich.,  882.  posted  up  in  the  depot,  headed  in  Ujrge 

For  coupon  tickets  issued  by  several  letters, 
railroads  are  regarded  as  separate  and  "Excursion  tickets." 

distinct  tickets  of  each  road :  Knight  v.  Underneath  this,  in  prominent  but  not 

Portland,  etc,  56  Maine,  234, 8  Am.  Law  quite  so  large  letters, 
Reg,  (N.S.),  654;  Horton  «.  Eastern,  *' Rates  for  round  trip." 

etc.,  114  Mass.,  44.  Under  this, 

Plaintiff  bought  a  ticket  over  defend-      "  Bridgeport  and  New  York,  $2.60." 

ants'  road,  rode  part  of  the  distance.  Under  this,  in  large  letters, 
stopped  over  without  permission,  and  "  Rules  and  regulations." 

tendered  the  same  ticKet  for  the  re-  Under  this, 

maider  of  the  distance.    The  conductor        **  Excursion  tickets  are  not  good,  and 

took  up  the  ticket,  refused  to  return  it,  will  not  be  received  on  Boston  express 

demanded  fare,  and,  upon  refusal  to  trains." 

pay  until  the  ticket  was  returned,  eject-        With  this  ticket  plaintiff  got  on  the 

ed  the  plaintiff.     Held,  that  defendants  one  o'clock  F.  M.  Boston  express  train. 

were  not  entitled  to  the  ticket  and  to  The  conductor  of  that  train  refused  to 

the  fare  too,  and  that  the  ejection  of  the  accept  plaintiff's  ticket,  and  demanded 

plaintiff  was    unlawful :    Vankirk    «.  fall  fare.     Plaintiff  refused  to  pay  the 

Penn.,  etc.,  76  Penn.  St.  R.,  66,  2  Leg.  fare,  and  the  conductor  at  the  next  sta- 

Chron.  Rep.,  178.  tion,  without  using  any  unnecessary 

Where  the  ticket  or  a  stop-over  force,  put  him  off  the  train.  Plain- 
ticket  contains  a  statement  that  it  is  tiff  claimed  that  he  was  led  to  take  the 
good  for  a  specified  time,  it  is  not  valid  train  with  the  belief  that  his  ticket  was 
after  that  time:  Churchill  v.  Chicago,  good,  by  the  statements  of  ticket  agents 
etc.,  67  Ills.,  %K);  Farewell  «.  Grand  and  doorkeepers.  The  ticket  agent, 
Trunk.  15  U.  C.  Q.  B.,  427  ;  Terry  t>.  to  an  inquiry  made  by  plaintiff  before 
Flashing,  13  Hun,  359 ;  Lillis  «.  Bt.  purchasing  his  ticket,  as  to  whether 
Louis,  etc.,  64  Mo.,  464,  5  Cent.  L.  J.,  the  company  was  selling  return  tickets 
117;  Boice  v.  Hudison  River,  etc.,  61  to  and  from  Bridgeport,  said  it  was,  and 
Barb.,  611;  Elmore  v.  Sands,  54  N.  Y.,  in  response  to  a  further  inquiry  as  to 
512;  Craig  v.  Great  Western,  24  U.  C.  what  time  the  train  would  reach  Bridge- 
Q.  B.,  504  ;  Gale  v.  Delaware,  etc.,  7  port,  answered,  a  few  minutes  to  three 
Hun,  670.  o'clock.     The  plaintiff  then  purchased 

And  an  indorsement    allowing  the  his  ticket,  and  on  presenting  it  to  the 

passenger  to  stop  over,  is  not  a  change  man  at  the  door,  at  the  entrance  to 

of  the  portion  of  the  ticket  limiting  the  that  portion  of  the  depot  in  which  the 

time  for  which  it  is  valid:  Hill  9.  Syra-  cars  are  placed  for  the  reception  of 

case,  etc.,  68  N.  Y.,  101.  passengers,  was  allowed  to  pass  in: 

Where  the  ticket  read   "Saturday        Held,  that  plaintiff  had  no  cause  of 

fare,"  and  a  notice  was  conspicuously  action:  Nolan  v.  N.  Y.,  etc.,  R.  R.  Co., 

posted  in   the  passenger  room  saying  41  N.  Y.  Supr.  Ct.  R.,  541. 
sach  tickets  would  not  be  good  on  any        Where  a  ticket  says  ''not  good  if 

28  Eng.  Rep.  35 
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detached/'  the  conductor  may  refuse  Troy  &  Boston  R.  R.   Co. ,  8  Weeklj 

to    receive    it  if    detached    from  the  Dig.,  809»  affirmed  81  N.  T..  628. 

stub:   Houston,  etc.,  v.  Ford,  63  Tex.,  A  passenger  on  a  railroad  purchased 

864.  a  ticket  from  one  not  the  agent  of  that 

A  railroad  ticket  from  one  point  to  road,  which  was  issued  by  one  who 

another,  as  from  Portland  to  Boston,  was  the  general  ticket  agent  of  another 

will  not  entitle  the  holder  to  ride  over  railroad  company.     The  agent  issuing 

the  road  in  the  opposite  direction,  and  the  ticket  was  authorized,  by  custom 

it  makes  no  difference  that  he  had  been  among  railroads,  only  to  issue  tickets 

permitted  to  do  this  on  similar  tickets  of  a  certain    prescribed   form.      The 

before  that  time:    Eeeley  v.  Boston  &  ticket  purchased  was  not  of  the  pre< 

Maine  R.  R.,  67  Maine,  163, 24  Am.  R.,  scribed  form,  and  on  being  presented 

19,  22  note.  was  not  accepted  by  the  conductor,  who 

Railway  companies  are  bound  by  the  ejected  the  passenger  from  the  car, 
contracts  entered  into  by  their  general  after  the  train  had  proceeded  a  few 
agents  as  to  the  terms  and  conditions  miles  from  the  station,  on  his  refusing 
of  carrying  passengers,  although  such  to  pay  his  fare  as  a  passenger.  Held, 
contracts  should,  within  the  means  of  that  the  ticket  having  been  issued  by 
knowledge  of  the  agent,  be  beyond  the  one  who  at  most  occupied  to  the  de- 
regulations made  by  the  railway  com-  fendant  company  the  relation  of  spe- 
pany  in  relation  to  such  matters :  cial  agent,  the  passenger  purchased  the 
Cliilds  V.  Great  Western,  6  U.  C.  Com.  ticket  at  his  own  peril,  and  defendant 
PL,  284.  was  not  liable:  Houston,  etc.,  «.  Ford, 

Some  authorities  hold  that  if  a  sta-  53  Tex.,  364. 

tion  agent  tell  one  who  is  about  to  pur-  If  the  conductor  of  a  railroad  train 

chase  a  ticket  that  he  can  ride  part  of  agree  to  put  a  passenger  off  at  a  par- 

the  distance  designated  by  it,  stop  over  ticular  place,  which  is  not  a  station  or 

and  ride  the  balance  of  the  distance  regular  stopping  place,  it  would  be  the 

upon  it,  the  company  is  bound  by  the  duty  of  the  conductor  to  stop  the  train 

statement  of  the  station  agent,  and  the  at  that  place,  so  that  the  passenger 

passenger  has  a  right  to  so  ride  upon  could    get  off   in    safety.     Tliis   rule 

It,  though  the  rules  of  the  company  would  apply,  although  the  passenger 

forbid  his  so  doing :  Burnham  v.  Grand  had  a  ticket  only  to  the  last  station 

Trunk,  68  Maine,  208.  passed   before   reaching  the   place  at 

See  also  Robinson  v.  Railroad,  2  Lea  which  he  was  to  be  put  off. 
(Tenn.),  594,  where  the  purchaser  was  If  the  agreement  with  the  conductor 
so  informed  by  the  station  agent,  of  a  was  that  the  train  would  not  be  stop- 
connecting  road,  selling  the  ticket:  ped  but  its  speed  only  slacked,  it  was 
Cliilds  c.  Great  Western,  6  U.  C.  Com.  not  error  in  the  court  to  charge  the  jury 
PI.,  284.  that  the  speed  of  the  train  should  be 

Plaintiff  bought  of  the  Fitchburgh  so  checked  that  the  passenger  could 

R.  R.  Co.  at  C,  a  ticket  to  T.  over  the  get  off  safely.     Nor  was  it  error  to  give 

Fitchburgh  R.  R.  and  defendant's  road  such  a  charge  as  a  qualification  to  a 

connecting    therewith.      He    was    in-  request  of  defendant,  "that  if  the  train 

formed  at  the  time  by  the  ticket  agent  did  slack  up  so  that  the  plaintiff  might 

that  he  could  stop  off  at  a  certain  sta-  have  gotten  off  safely,  then,  although 

tion  on  defendant's  road  and  go  on  to  plaintiff  was  injured  in  getting  off,  de- 

T.,  by  a  subsequent  train,  on  the  same  fendant  is  not  liable  in  damages." 

ticket.     Plaintiff  stopped  off  at  said  Under  the  facts  of  this  case  it  was 

station,  but  before  doing  so  he  asked  not  error  in  the  court    to  refuse  to 

for  a  stop-over  ticket,  which  the  con-  charge  the    jury   "that  if    the  train 

ductor  refused  to  give,  informing  plain-  slacked  up  so  that  plaintiff  might  have 

tiff  that  he  could  not  resume  his  jour-  gotten  off  safely,  it  was  for  plaintiff  to 

ney  on  his  ticket  if  he  got  off.     On  determine  whether  he  would  get  off  or 

taking  the   next  train,  fare   was  de-  not ;   and  if  he  did  get  off,  and  in  so 

manded  which  plaintiff  refused  to  pay,  doing  was  injured,  he  is  not  entitled  to 

and  he  was  forcibly  ejected  from  the  recover:"   Western,  etc.,  v.  Young,  61 

car.     In  an  action  for  damages,  plaintiff  Geo.,  489. 

was  nonsuited  on  the  merits :    Held,  Where  a  passenger,  upon  applying 

that  the  nonsuit  was  proper  :   Russ  v,  for  information  to  a  train  agent  or  con- 
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ductor,  is  informed  bj  him  tbat  he  though  the  station  agent  tell  him  it 

maj  get  off  at  a  station  and  continue  will. 

his  journey  by  the  next  train  upon  the  A  passenger  was  pointed,  by  an  agent 
same  ticket,  and  the  passenger,  relying  of  the  carrier,  to  a  train  then  standing 
upon  the  statement,  leaves  the  train  at  in  his  sight,  as  one  which  would  con- 
that  station,  the  company  is  bound  to  vey  him  to  Lyons.  That  train,  after 
carry  him  upon  the  next  train  to  the  running  one  hundred  and  fifty  miles, 
end  of  his  route  upon  that  ticket,  and  deflected  to  a  branch  road  not  passing 
is  estopped  from  denying  the  authority  through  Lyons,  but  was  followed,  an 
of  the  conductor  to  make  the  said  hour  afterwards,  by  another  train  which 
agreement :  Tarbell  v.  Northern,  etc.,  passed  through  Lyons.  Held  that  the 
24  Hun,  51.  passenger  was  in  fault  for  being  mis- 

This  case  was  put  upon  the  ground  carried,   if,  at  or  before  reaching  the 

that  the  conductor  was  authorized  to  point  of  divergence,  the  carrier  used 

give  stop-off  tickets,  and  that  the  trans-  such  means  as  would  have  conveyed  to 

action  was  in  effect  doing  so.  a  traveller   of   ordinary   intelligence, 

See  Petrie  v.  Penn.,  etc.,  42  N.  J.  using  reasonable  care  and  attention, 

Law,  449.  information    of   the    necessity  of  his 

Otherwise  had  the  passenger  got  off  transferring  himself  to  the  second  train. 

on  the  conductor's  individual  check,  If  the  traveller,  without  fault  on  his 

without  any  such    statement  by  the  part,  passed  the  point  of  divergence 

conductor :    Breen  «.    Texas,   etc.,  50  but  was  apprised  of  his  error  and  re- 

Tex.,  43.  quested  to  take  a  return  train  on  which 

The  individual  check  of  a  conductor  he  would  have  been  carried  free,  in 

upon  one  train  given  to  a  passenger  on  season  to  have  reached  a  train  which 

taking  up  his  ticket,  is  not  evidence  of  would  have  carried  him  to  Lyons  with- 

a  rigiit  to  be  carried  on  another  train  out  delay,  his  refusal  to  do  so  and  per- 

under    another    conductor:    Breen    v.  sisting  in  remaining  upon  the  wrong 

Texas,  etc. ,  50  Tex. ,  48.  train,  renders  him  a  trespasser,  liable  to 

Where  a  passenger  started  on  a  slow  ejection  from  the  cars  :  Barker  v.  N.  Y. 

train,  where  he  received  for  his  ticket  Cent.,  etc.,  24  N.  Y.,  599. 

the    conductor's  card,   the    conductor  Where  a  railroac^  corporation  runs  and 

telling  him  that  at  a  certain  station  he  operates  two  roads  between  two  points 

could  get  off  and  get  on  to  an  express  on  its  through  route— one  a  part  of  the 

train,  which  he  did  :    Held,  the  com-  through  route,  the  other  a  longer,  more 

pany  was  liable  for  his  ejection  by  the  circuitous  route  used  simply  for  trains 

latter  conductor,  though  the  rules  of  passing  between  the  two  points — a  pas- 

the  company  required  in  such  case  a  senger  purchasing  a  through  ticket  is 

stop-over   ticket,  and  the  card  given  only  entitled  to  travel  over  the  usual 

him  by  the  first  conductor  was  not  a  through  and  most  direct  route ;   the 

stop-over  ticket:   Toledo,  etc.,  9.  Mc-  company  is  not  bound  to  carry  him  over 

Donougb,  53  Ind.,  289.  the  circuitous  route. 

See  Petrie  v.  Penn.  R.  R.,  42  N.  J.  Where,    therefore,     the    passenger 

L.,  449.  leaves  the  through  train  and  takes  one 

If  a  person  purchase  a  ticket  ex-  passing  over  the  way  route,  upon  his 
pressly  for  a  particular  train  of  cars,  refusal  to  pay  the  additional  compen- 
and  at  the  time  of  the  purchase  he  is  sation  charged,  the  company  has  a 
informed  by  the  agent  of  the  railroad  right  to  eject  him  from  the  train :  Ben- 
company  that  the  train  will  stop  at  the  nett  v,  N.  Y.  Cent.,  etc.,  69  N.  Y.,  594. 
station  for  which  the  ticket  is  pur-  A  person  who  by  mistake  gets  on  a 
chased,  he  will  have  a  right  to  take  passenger  train  other  than  the  one  he 
passage  on  such  train,  and  it  will  be  intended  to  take  passage  upon,  is  nev- 
the  duty  of  the  railroad  company  to  ertheless  a  passenger  upon  the  train 
allow  him  to  leave  the  train  at  that  he  is  on,  and  the  relation  of  passenger 
station  :  Pittsburgh,  etc.,  v.  Nuzum,  50  and  carrier  exists  between  him  and  the 
Ind.,  141,  2  Cent.  L.  J.,  829.  company. 

But  see  Fink  9.  A.  &  S.  R.  R.,  4  The  railroad  company  may,  in  such 

Lans.,  148,  if  when  he  purchases  the  case,  charge  him  for  the  distance  it 

ticket  the  passenger  knows  that  by  the  carries  him,  and  is  not  bound  to  stop 

time  table  the  train  does  not  stop,  even  to  allow  liim  to  get  off  except  at  a  reg- 
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ular  station  or  stopping  place.  If,  how-  A  conductor,  sued  for  assault  and  bat- 
however,  the  train  is  stopped  at  any  tery,  must  plead  the  regulations  of  the 
other  point,  or  he  is  put  off  without  company  and  the  facts  authorizing  a 
stopping,  reasonable  and  proper  dili-  passenger's  expulsion:  Pier  «.  Finch, 
gence  must  be  used  in  putting  him  off,  29  Barb.,  170. 

and  if  informed  of  dimness  of  vision  In  an  action  for  damages  caused  by 
and  feeble  condition  of  the  passenger,  an  expulsion,  evidence  of  bruises  ex- 
such  care  must  be  used  as  his  condition  hibited  by  plaintiff  a  fortnight  or  so 
requires,  to  prevent  injury:  Columbus,  after  his  expulsion  from  the  train, 
etc.,  «.  Powell,  40  Ind.,  37.  where  there  is  no  evidence  as  to  what 

A  passenger,  who  is  lawfully  upon  a  did  or  did  not  occur  in  the  meantime, 

railroad  train  and  has  paid,  his  fare,  has  should  not  be  regarded  by  the  jury: 

the  rig;ht  to  offer  such  resistance  to  any  O'Brien  v.  N.  Y.  (Antral,  etc.,  6  \Veek. 

attempt  on  the  part  of  the  conductor  Dig.,  121. 

to   remove  him  therefrom  as  may  be  There  is  much  conflict  in  the  author! - 

necessary  to  prevent  his  being  ejected  ;  ties  as  to  when  exemplary  damages 

and  if,   in  consequence  of  his  resist-  may  be  giv^n  against  a  railway  com- 

ance,  extraordinary  force  becomes  ne-  pany  for  improperly  expelling  a  pas- 

cessary,  and  is  used  to  remove  him,  senger  from  its  cars.     In  the  following 

and  he  is  injured  thereby,  he  can  re-  it  was  held  that  exemplary  damages 

cover  of  the  corporation  for  such  injury,  could  not  be  given  : 

A  passenger  has  the  right  to  resist  an  Oalifomia :    Plesant  9.  North,  etc.» 

attempt  to  eject  him  from  a  train  for  84  Cal.,  586. 

non-payment  of  fare,  made  when  the  Illinois:  Chicago  d.  Kelly,  GO  Ills., 

train  is  in  motion,  so  that  his  being  475;  Pullman,  etc.,  v.  Reed,  75  Ills., 

put  off  would  subject  him  to  great  125;    Kolb  9.  O'Brien.  86  Ills.,  210; 

peril:   English  v.   Delaware,   etc.,   06  Pittsburgh  v.  Dewin,  86  Ills. ,  296. 

N.  Y.,  454,  distinguishing  Townsend  See  Chicago,  etc.,  v.   Chishohn,  79 

«.  N.  Y.  Central,  etc.,  56  id.,  295.  Dls.,  584. 

The  better  doctrine  is,  that  if  a  pas-  Iowa  s    Payne  v,  Chicago,  etc. ,   45 

senger  refuse  to  pay  fare  and  the  con-  Iowa,  569  ;  F^tzQerald  v.  C.  R.,  etc.,  50 

ductor  stop  the  car  to  eject  him,  he  Iowa,  79. 

cannot,  by  then  tendering  the  fare,  ac-  Maryland:   See  Bait., etc.,  v.  Boone, 

quire  a  right  to  remain.     It  would  tend  45  Md.,  844. 

to  encourage  a  practice  which,  if  in-  Missouri:   Doss  «.  Missouri,  etc.,  59 

dalged  in,  would  interfere  with  the  Mo.,  27. 

convenience  of  the  company  and  the  New  York:    Fink  9.  A.  &  S.  R.  R., 

dispatch  and  quiet  to  which  other  pas-  4  Lans.,  147  ;  Townsend  «.  N.  Y.  Cent., 

sengers  are  entitled :  O'Brien  «.  Boston,  etc.,  56  N.  Y.,  295  ;  Cleghom  t.  N.  Y. 

etc.,  15  Gray,  20  ;  Thompson  on  Carri-  Cent.,  etc..  Id.,  44  ;  Hamilton  «.  Third, 

ersof  Passengers,  82  ;  People t).  Jillson,  etc.,  48  How.  Pr.,  50. 

8  Park.  Cr.  Rep.,  284.  See  Yates  v.  N.  Y.  Cent.,  etc,   67 

See  cases  cited  in  Thompson  on  Carri-  N.  Y. ,  100. 

ers of  Passengers,  840  note;  Nelson 9.  Ohio:    Cincinnati,  etc.,  9.  Cole,  29 

Long  Island,  etc.,  7  Hun,  140  ;  Thomas  Ohio  St.  R.,  126. 

«.  Geldart,  8  Pugsley  &  Burbidge  (New  Texas:    Houston,  etc.,  «.  Ford,   53 

Brunswick),  95  ;  Hibbard  «.  New  York,  Texas,  864. 

etc.,  15  N.  Y:,  456.  United    States,    Supreme   Court: 

Though,  if  a  passenger  were  so  put  Milwaukee,  etc.,  «.  Arms,  91  U.  S.  R., 

off  at  a  regular  gtatian,  he  would,  it  489. 

seems,  have  a  right  to  purchase  a  ticket  Vermont :    See  Jerome  v.  Smith,  48 

or  tender  his  fare :    Nelson  v.   Long  Verm. ,  280. 

Island,  etc.,  7  Hun,  140;  Chicago,  etc.,  Wisconsin:    See  Bass  v.    Chicago, 

u.  Bryan,  90  Ills.,  126.  etc.,  39  Wise,  636. 

The  case  of  O'Brien  v.  N,  Y.  Central  And  in  the  following  that  they  could  : 

R.  R.,  6  Weekly  Dig.,  121,  falls  within  Georgia  :    Elliott  i).  Western,  etc., 

this  rule,  as  the  fare  was  tendered  at  58  Geo.,  454. 

W^est  Albany,  a  regular  station,  though  Illinois:    Singer,  etc.,  «.  Holdfodt, 

the  head-note  makes  no  mention  of  the  86  Ills.,  455;   Chicago,  etc.,  «.  Bryan, 

distinction.  90  Ills.,  126, 
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See  Chicago,  etc.,  v.  Chiflholm,  79  Missouri:    Travers  v.  Kansas,  etc., 

His.,  584.  68  Mo.,  421  ;   Newman  «.  St.  Louis, 

Indiana:    Jefferson ville  «.   Rogers,  etc.,  2  Mo.  App.  R.,  402. 

88  Ind.,  116  ;  St.  Louis,  etc.,  v.  Myrtle,  See  Eckert  v.  St.  Louis,  etc.,  2  Mo. 

61   Ind.,  566 ;  Toledo,  etc.,  v.  McDon-  App.  R.,  36. 

ongh,  58Iud.,  289.  New  York:    See  Yates  v.   N.  Y. 

Kansas:    Kansas,  etc.,  v,  Kessler,  18  Cent.  R.  R.,  67  N.  Y.,  100. 

Kans.,  523.  Tennessee:    Halej  f).  Mobile,  etc., 

See  Heflej  «.  Baker,  19  Kans.,  9.  7  Baxter,  289. 

Maine :    Goddard  v.  Grand  Trunk,  Vermont :    See  Jerome  v.  Smith,  48 

67  Maine,  202,  2  Am.  R.,  39,  54  note.  Verm.,  230. 

Maryland:  See  Bait.,  etc., «.  Boone,  Wisconsin:    Bass  9.  Chicago,  etc., 

45Md.,344.  48  Wise.,  654. 

Massachusetts:   Hawes  «.  Enowles,  See  Bass  «.  Chicago,  89  Wise,  686. 
114  Mass.,  5ia 


[8  Queen's  Bench  Division,  295.] 

Dec.  20,  1877. 

[IN  THE  COURT  OF  APPEAL.] 

*PoNTiFEX  V.  Severn.  [295 

Practice — Reference  under  Judieature  Aet^  1878,  ts.  66,  57 — Official  Referee — Refer- 
ence for  Report — Reference  for  TriaL 

The  oonrt  or  a  judge  has  no  power  under  ss.  66,  67,  to  order  an  action  to  be  re- 
ferred to  an  official  referee,  for  s.  56  only  allows  an'y  question  arising  in  a  cause  to 
be  referred  for  inquiry  and  report,  and  the  report  may  or  may  not  be  adopted  by  the 
court ;  and  a.  67  only  allows  any  question  or  issue  of  fact,  or  any  question  of  account, 
to  be  tried  before  an  official  referee  if  the  parties  consent  in  any  cause,  and  if  they 
do  not  consent,  in  any  cause  requiring  a  prolonged  examination  of  documents  or 
accounts,  or  any  scientiBc  or  local  investigation. 

An  official  referee  has  no  power  to  order  judgment  to  be  entered  on  any  question 
referred  to  him  under  ss.  66,  67  of  the  Judicature  Act,  1878. 

This  case  is  reported  3  C-  P.  D.,  142. 


[8  Queen's  Bench  Division,  296.] 
Jan.  24,  1878. 

The  Guardians  of  Barton  Regis  Union,  Appellants ; 
The  Overseers  of  Liverpool,  Respondents. 

JPoor  JjoM — Setdemeni — Order  of  Removed,  how  far  eonclueive — Change  of  Law  pend- 
ing Order  of  Removal— Z9  <fc  40  Vict.  c.  61,  m.  86,  86. 

An  order  for  the  removal  of  a  pauper  to  the  place  of  his  birth  settlement,  confirmed 
by  sessions  subject  to  a  case,  was  quashed  on  the  ground  that  the  facts  showed  a  set 
tlement  which  the  pauper  derived  from  his  grandfather.  Between  the  order  at 
sessions  and  the  decision  upon  the  case,  the  act  89  <fr  40  Vict  c.  61,  abolishing  a  deriv- 
Ative  settlement,  such  as  that  above  mentioned,  became  law,  and  a  fresh  order  for 
the  removal  of  the  pauper  to  the  place  of  his  birth  settlement  was  made : 

Ifeldy  that  such  order  must  be  quashed,  for  the  quashing  of  the  first  order  was  a 
eoDcIusive  adjudication  of  a  settlement  of  the  pauper,  inasmuch  as  the  facts  upon 
-which  it  proceeded  were  unaltered,  and  its  validity  could  not  be  affected  by  a  subse- 
quent change  in  the  law,  aud  further,  because  it  must  be  taken  to  be  an  order  "  pend- 
ing" at  the  date  of  the  act,  and  therefore  under  s.  36  excluded  from  its  operation. 
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[8  Queen*8  Bench  Division,  299.] 
Jan.  24,  1878. 

299]  *Laing,  Appellant ;  The  Overseers  of  the  Towt^^- 
SHiP  OF  Bishopwearmoutii  and  the  Assessment  Com- 
mittee OF  Sunderland  Union,  Respondents. 

Poor-rate — Rating  of  Shipbuilding   PremUes — Machinery  capable  of  being   rernoved 

without  Injury — 6  <fc  7  Wrn.  4,  c.  96,  «.  1. 

Id  assessing  shipbuilding  premises  to  the  poor-rate,  the  value  of  machinery  at- 
ched  to  the  premises  is  to  be  taken  into  consideration  in  ascertaining;  their  ratable 
value  where  such  machinery,  though  some  of  it  may  be  capable  of  being  removed 


tached  to  the  premises  is  to  be  taken  into  consideration  in  ascertaining  their  ratable 

py,  though  some  of  it  may  be  capable  of  beii 
without  injury  to  itself  or  tne  freeliold,  is  essentially  necessary  to  the  shipbuilding 


business  to  which  the  premises  are  devoted,  and  intended  to  remain  ()ermanently 
attached  to  them  so  long  as  they  are  applied  to  their  present  purix>se. 

Case  stated  under  12  &  13  Vict.  c.  45,  s.  11. 

In  May,  1875,  a  rate  of  12d,  in  the  pound  for  the  relief  of 
the  poor  of  the  township  of  Bishopwearmouth,  Durham, 
was  duly  made  and  allowed.  In  the  part  of  the  rate  rela- 
ting to  the  property  of  the  appellant  m  the  township  he  is 
named  in  the  first  and  second  columns  as  owner  and  occu- 
pier respectively,  and  the  property  is  rated  separately  under 
the  following  four  items:  (1.)  Workshops,  warehouse,  and 
office.  (2.)  Shipbuilding  yard,  graving  dock,  quay,  work- 
shops, w^arehouse,  machinery,  land,  cranes,  and  other  plant. 
(3.)  Shipbuilding  yard,  workshops,  and  drafting  loft,  offices, 
stables,  cottage,  land,  machinery,  plant,  &c.  (4.)  Tenements 
gallery. 

1.  The  appellant  is  the  owner  and  occupier  of  extensive 
premises  for  building,  fitting  out,  and  repairing  iron  and 
wooden  ships  and  vessels  situate  on  the  River  Wear,  in  the 
township  of  Bishopwearmouth,  and  for  manufacturing  and 
repairing  machinery  for  such  ships  and  vessels. 

2.  The  premises  comprise  several  acres  of  land  upon 
which  are  constructed  the  necessary  shipways  for  building 
and  lauixching  iron  and  wooden  ships,  a  large  graving  dock 
for  repairing  iron  and  wooden  ships,  and  large  and  exten- 
sive workshops,  warehouses,  and  other  erections  necessary 
to  carry  on  the  above  trades. 

In  and  upon  such  premises  are  certain  valuable  machin- 
ery and  plant  used  for  the  purposes  of  the  business. 

3.  No  question  arises  as  to  the  rating  of  a  part  of  the 
300]  premises  *rated,  viz.,  the  workshop,  warehouse,  and 
office,  nor  of  the  shipbuilding  yard,  graving  dock,  quay, 
workshops,  warehouses,  land,  nor  of  the  shipbuilding  yard, 
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workshop,  drafting  oflBice,  stables,  cottage,  and  land,  nor  of 
the  tenements  gallery. 

4.  The  question  is  whether  the  whole  of  the  "  machinery 
and  plant,"  or  any  portion  of  sach  machinery  and  plant 
which  is  hereinafter  described  in  detail,  is  ratable,  or  is  to 
be  taken  into  consideration  in  ascertaining  the  ratable  value 
of  the  "premises." 

5.  The  machinery  and. plant  in  question  is  divided  into 
classes,  mentioned  in  the  appendix,  but  each  of  these  classes 
is  subdivided  so  as  to  show  the  nature  of  the  several  ma- 
chines, tlie  purposes  for  which  they  are  used,  and  further, 
in  those  cases  in  which  the  machines  are  attached  to  the 
freehold,  the  mode  in  which  they  are  so  attached ;  and  in 
those  cases  in  which  the  machines  are  not  attached  to  the 
freehold,  the  mode  in  which  they  are  fastened,  so  as  to  be 
available  for  the  purposes  for  which  they  are  used. 

6.  For  the  purpose  of  illustrating  the  nature  of  the  ques- 
tions which  arise,  the  description  of  certain  of  the  principal 
pieces  of  machinery  has  been  extracted  from  the  schedule 
contained  in  the  appendix,  and  is  contained  in  the  twenty- 
four  following  paragraphs : — 

Boilers. 

7.  There  is  a  boiler  83  feet  long  by  4  ft.  6  in.  in  diameter,  which  is  set  in 
Ashlar  masonrj  (lined  with  fire-brick)  partially  sank  in  the  ground.  The  steam- 
pipe  from  this  boiler  is  carried  overhead  to  an  engine,  and  also  to  another  en- 
^ne,  which  is  attached  to  a  plate  bending  machine.  There  is  a  second  boiler 
set  in  the  same  manner.  Some  of  the  pipes  from  these  boilers  are  carried  over- 
head to  one  engine,  and  others  under  ground  to  another  engine.  They  have  also 
flues  attached  to  them.  There  is  a  third  boiler  which  stands  on  a  cast-iron  plate, 
mrhich  plate  is  sunk  into  the  ground,  but  the  boiler  is  not  fixed  in  any  way  to 
the  plate.     The  steam-pipes  connected  with  this  boiler  are  carried  under  ground. 

Engines. 

8.  There  is  a  horizontal  high-pressure  engine  weighing  about  six  tons.  The 
cylinders,  motion  bars,  and  some  other  parts  of  it  are  mounted  upon  a  cast-iron 
l>ed  plate.  This  plate  is  bolted  to  a  stone  foundation,  which  is  partially  sunk 
in  the  ground.  The  engine  drives  all  the  machinery  on  the  east  side  of  the  high 
yard  and  in  the  joiners'  shop. 

A  vertical  high- pressure  compound  steam-engine  weighing  about  ten  tons. 
The  cylinders  and  some  other  parts  are  mounted  upon  a  neavy  cast-iron  pillar, 
-which  is  bolted  at  the  base  to  a  large  bed  stone  sunk  in  the  ground,  and  at  the 
*side  to  the  main  wall  of  the  building,  and  is  fixed  by  bolts.  This  engine  [301 
is  provided  with  condenser,  and  with  air  and  circulating  pumps,  which  are  fixed 
to  a  concrete  foundation  sunk  into  the  ground,  and  are  driven  by  a  belt  from 
the  main  shaft  through  a  counter-shaft.  This  engine  drives  all  the  machinery 
in  the  low  yard,  excepting  those  described  as  having  their  own  engines  attached. 

A  pair  of  double  cylinder  vertical  engines,  bolted  to  one  of  the  cast-iron 
coluncins  which  support  the  roof,  and  unattached  to  any  foundation. 

A  portable  engine  with  boiler,  mounted  on  cast-irOn  wheels,  so  that  it  can  be 
moved  from  place  to  place. 

Shafting. 

9.  The  main  shafting  is  about  220  feet  long,  and  is  coupled  direct  to  the 
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crank  shaft  of  the  engine  (No.  14  in  Schedule) ;  it  is  sapported  on  bearings 
carried  apon  brackets  bolted  to  the  main  wall  of  the  building. 

There  is  also  a  main  shaft  210  feet  long,  carried  upon  bearings  borne  by  and 
attached  to  the  principals  of  the  roof. 

And  another  main  shaft,  237  feet  long,  carried  on  bearings  borne  by  brackets 
bolted  to  the  cast-iron  columns  carrying  the  roof. 

There  are  other  lines  of  shafting  in  connection  with  the  main  shafts  carried 
by  bearings  borne  by  brackets  bolteid  to  the  girders. 

Punching  and  Shearing  Machines, 

10.  Three  punching  and  shearing  machines  driven  by  their  own  engines, 
which  are  bolted  to  the  main  frames  of  the  machine.  The  machines,  which 
weigh  14,  12,  and  17  tons  respectively,  have  cast-iron  frames  and  gearing.  The 
two  first  stand  upon  wooden  sleepers,  the  last  upon  a  concrete  foundation  ; 
both  the  sleepers  and  the  said  foundation  being  partially  sunk  into  the  ground. 
The  first  and  third  of  the  machines  are  attached  by  bolts  to  the  sleepers  and 
the  foundation  respectively. 

Planing,  Baring  and  Slotting  Machine. 

11.  Planing,  boring  and  slotting  machine  weighing  58i  tons,  driven  by  its 
own  engine.  It  is  bolted  to  a  cast-iron  foundation  plate.  This  foundation  plate 
rests  on  a  concrete  bed  sunk  into  the  g^und,  but  is  not  fixed  thereto  by  any- 
fastening. 

Riveting  Machine. 

12.  A  riveting  machine,  weighing  without  boiler  181  tons,  consisting  of  cast- 
iron  frames  and  holder- up ;  the  whole  is  bolted  down  to  a  concrete  or  brick 
foundation. 

Punching  and  Shearing  Machines. 

13.  Three  punching  and  shearing  machines,  the  first  and  second  of  which, 
weighing  14  and  10  tons  respectively,  stand  on  wooden  sleepers  partially  sunk 
in  the  ground.  The  first  is,  but  the  second  is  not,  fixed  thereto ;  the  third 
stands  upon,  and  is  bolted  to,  a  wooden  frame  built  into  brickwork,  forming  a 
kind  of  pit,  the  machine  itself  being  partially  sunk  in  the  ground.  It  is 
driven  by  a  cross-shaft  from  the  counter-shaft. 

Lathes. 

14.  Four  lathes ;  the  first,  weighing  34  tons,  attached  to  a  heavy  cast-iron 
302]  'foundation  plate,  but  having  a  movable  headstock  for  the  purpose  of 
widening  or  narrowing  the  gap,  the  foundation  plate  is  bolted  to  a  concrete 
foundation.  The  second  is  bolted  to  stone  blocks  partially  sunk  in  the  ground, 
the  third  is  partially  embedded  in  concrete,  and  the  fourth  rests  on  blocks  of 
stone  partially  sunk  in  the  ground,  but  is  not  attached  thereto. 

Drilling  Machines.  j 

15.  Three  drilling  machines  ;  the  first  is  bolted  to  a  stone  block  sunk  into  the 
floor,  the  second  to  a  cast-iron  column  of  the  roof,  the  third  to  the  cast  iron  bed 
of  one  of  the  lathes. 

Saw  Benches. 

16.  A  saw  bench  and  bond  saw ;  the  first  is  mounted  upon  a  wooden  frame 
partially  sunk  into  the  ground,  the  second  is  fixed  to  the  wooden  floor  of  the 
shop. 

Steam  Hammer,  Shearlegs,  and  Grants. 

17.  The  steam  hammer  is  bolted  to  wooden  foundation  sunk  in  the  ground. 

18.  The  shearlegs,  which  with  their  engines  weigh  40  tons,  and  are  con- 
structed to  lift  80  tons,  are  bolted  to  a  stone  foundation  in  the  quay  wall ;  the 
back  leg  is  traversed  by  a  screw  carried  in  a  cast-iron  frame,  which  is  bolted  to 
a  concrete  foundation  sunk  in  the  ground. 
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19.  The  cranes.  The  first  and  third  are  bolted  to  the  wooden  quay,  and  have 
east-iroD  frame,  gearing,  and  main  post  fixed  in  a  cast-iron  bed  plate.  The 
second  has  cast-iron  frames  fixed  in  a  cast-iron  sole  plate,  which  is  bolted  to  a 
wooden  frame,  and  with  others  moves  on  a  line  of  rails.  The  remaining  cranes 
are  bolted  to  stone  blocks  to  the  cast-iron  columns  of  the  roof,  or  to  the  main 
wall  of  the  building,  or  to  wooden  main  posts  sunk  in  the  ground.  There  is 
also  a  traversing  crane,  weighing  80  tons,  carried  on  a  pair  of  wrought-iron 
girders  bolted  to  the  iron  columns  supporting  the  roof. 

Pump9. 

20.  Graving  dock  pumps,  for  keeping  graving  dock  free  from  water,  fixed  to 
cast-iron  box  set  in  a  wood  frame  sunk  in  the  ground,  and  driven  by  bolt  from 
counter-shaft. 

Two  donkey  pumps  mounted  on  cast  Iron  bed  plates  bolted  to  stone  blocks 
partially  sunk  in  the  ground. 

Weighing  Machines. 

21.  Two  weighing  machines,  the  first  fixed  in  masonry  sunk  in  the  ground 
with  brick  house  attached,  the  second  is  mounted  on  wheels. 

SmUht^  Shop, 

22.  A  smiths'  shop  containing  twelve  fire-places  with  brick  hearths  partially 
sunk  in  the  ground,  and  three  furnaces  constructed  of  brickwork  also  partially 
sunk  in  the  ground  and  tied  with  iron  tie  rods  and  cast-iron  plates. 

WaUr  Tanks. 

23.  Four  water  tanks,  the  first  of  cast-iron  fixed  on  wooden  pillars  partially 
sunk  in  the  ground  ;  the  second  of  wood  placed  on  blocks  of  wood  laid  on  the 
'surface  of  the  ground  ;  two  others  of  wrought  iron  stayed  to  the  main  [303 
wail  of  the  engine-building  shop.  These  stand  respectively  on  concrete  and 
brick  foundations,  and  are  §5  feet  and  50  feet  in  height,  and  4  ft.  6  in.  and  5 
feet  in  diameter. 

Grindstone, 

24.  A  grindstone  fixed  to  cast-iron  columns  of  the  roof  by  flat  wrought  iron 
stays  bolted  to  the  columns. 

Railway. 

25.  A  railway  280  yards  in  length  laid  with  cast-iron  chairs  on  wooden  sleep- 
ers balasted  in  the  usual  way. 

26.  In  the  above  description,  where  machines  are  spoken 
of  as  being  bolted  to  the  foundations,  or  to  the  walls,  roof, 
columns,  or  pillars  of  the  buildings,  such  machinery  could 
not  be  taken  to  pieces  and  removed  without  the  nuts  of  such 
bolts  being  unscrewed  or  such  bolts  being  extracted,  but, 
except  removing  the  bolts,  the  whole  of  the  machinery 
could  be  removed  without  any  disturbance  or  injury  to  the 
freehold,  and  when  removed  might  be  used  in,  and  are  suit- 
able to  be  used  in,  any  other  similar  mill  or  manufactory. 

27.  It  is  to  be  understood  throughout  the  above  descrip- 
tions that,  except  when  fastenings  and  connections  are 
stated,  all  the  machines  are  retained  in  their  places  by  their 
own  weight  merely.  That  before  being  connected  as  de- 
scribed, each  of  them,  except  the  railway  mentioned  in 

Earagraph  25,  is  a  separate  and  complete  article  in  itself 
Down  in  the  trade  as  such. 
28  Eno.  Bep.  36 
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28.  In  the  cases  in  which  the  machines  are  stated  to  rest 
upon  or  be  bolted  to  stone,  brick,  wood,  or  concrete  foun- 
dations, such  foundations  were  specifically  constructed  for 
the  purpose  of  receiving  the  said  machines. 

29.  Ihe  whole  of  the  buildings,  foundations,  engines, 
shafting,  and  other  machinery  included  in  the  appendix, 
and  hereinbefore  referred  to,  were  intended  to  be  perma- 
nently used  in  the  shipbuilding  and  repairing  yard,  the 
subject  of  the  assessment,  and  are  now  used  by  the  appel- 
lant for  the  purpose  of  building,  and  repairing  ships  and 
vessels,  and  for  manufacturing  and  repairing  machinery  for 
such  ships  and  vessels,  and  are  intended  to  be  permanently 
used  for  such  purposes. 

30.  The  question  for  the  opinion  of  the  court  is,  whether 
the  machinery  and  plant  hereinbefore  mentioned  and  de- 
304]  scribed,  or  any  *and  what  parts  thereof  are  to  be 
taken  into  consideration  as  in  any  way  enhancing  the  rata- 
ble value  of  the  hereditaments  included  in  the  assessment, 
and  if  any  parts  are  to  be  taken  into  consideration  as  en- 
hancing the  ratable  value,  upon  what  principle  are  they  to 
be  valued,  or  rated,  or  taken  into  consideration  ? 

The  court  is  to  have  power  to  draw  any  inference  of  facts. 

The  amount  of  the  ratable  value  is  to  be  ascertained  by 
the  parties  upon  the  principles  laid  down  by  the  court. 

/.  Edwards^  Q.C.  {Orompton  with  him),  for  the  appel- 
lant :  A  large  proportion  of  the  machinery  in  question 
ought  not  to  be  taken  into  account  in  calculating  the  rata- 
ble value.  The  boilers  are  not  fixed  to  the  premises  with 
the  intention  of  permanently  adding  to  the  value  of  the 
freehold.  They  may  be  taken  away  without  injury  to  the 
whole  structure.  The  planing  machine,  force-pump,  saw- 
bench,  &c.,  are  only  fastened  for  the  purpose  of  steadying 
them.  They  are  not  afllxed  to  the  freehold.  The  boring 
machine  may  be  disused  at  any  time,  and  is  for  ratable 
purposes  upon  the  same  footing  as  an  ordinary  sewing-ma- 
chine or  a  billiard- table,  which  could  not  be  considered  as 
part  of  a  house.  The  leading  authorities  upon  the  subject 
are  not  conclusive.  In  Reg.  v.  Lee{')  where  gasworks  were 
rated  and  their  value  ascertained  with  reference  to  the  effect- 
ive machinery,  the  articles  were  attached  to  the  premises  for 
the  permanent  improvement  of  them.  In  two  subsequent 
cases,  JReg.  v.  Halstead  (")  and  Chidley  v.  Overseers  of  West 
Ham  ('),  referred  to  in  Browne  on  Rating,  p.  383,  the  test  is 
stated  to  be  whether  the  articles  are  intended  to  be  part  of 
the  land.  • 

(>)  Law  Rep.,  1  Q.  B.,  241.  («)  31  J.  P.,  878.  (»)  82  L.  T.,  486. 
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Herschell^  Q.C.  {R.  E.  Webster^  with  him),  for  the  re- 
spondents :  The  authorities  show  conclusively  that  the  value 
of  the  machinery  described  in  the  case  cannot  be  deducted 
from  the  ratable  value  of  the  premises,  Reg.  v.  Southamp- 
ton Dock  Company  {')\  Reg,  v.  North  Staffordshire  Ry. 
Co,  (*) ;  Staley  v.  Castleton  {*)^  all  show  that  if  machinery  is 
attached  to  premises  for  the  purpose  of  a  business,  it  will 
increase  the  ratable  value. 

*[LusH,  J.:  A  stove  is  removable,  but  it  adds  to  [305 
the  ratable  value  of  a  house.  In  Reg,  v.  Halsteadi^)^  it 
was  never  intended  to  vary  the  rule  laid  down  in  Reg.  v. 

LeeO-'] 
Edwards^  Q.C,  in  reply. 

Cur.  adv,  rmli. 

Jan.  25.  The  judgment  of  the  Court  (Cockburn,  C.J., 
Mellor  and  Lush,  JJ.),  was  delivered  by 

Cockburn,  C.J.:  This  is  an  appeal  against  a  rate  for  the 
relief  of  the  poor,  in  which  in  assessing  the  appellant's 
premises,  the  value  thereof  has  been  treated  as  enhanced  by 
reason  of  extensive  machinery  attached  to  them  for  the  busi- 
ness carried  on  by  the  appellant,  which  is  that  of  building, 
repairing,  and  fitting  out  iron  and  wooden  ships.  For  this 
purpose,  the  appellant  is  in  the  occupation  of  extensive 
premises,  into  and  upon  which,  the  machinery  in  question, 
and  which  is  of  a  ponderous  character,  is  affixed. 

The  law  on  the  subject  of  rating  with  reference  to  premises 
on  which  machinery  has  been  erected  with  a  view  to  the  use 
of  such  premises  for  the  purpose  of  manufacture,  is  settled 
by  former  decisions. 

In  Rex  V.  Birmingham  and  Staffordshire  Gas  Light 
Co.  (•)  where  a  rate  had  been  made  under  a  local  act,  which 
required  a  valuation  to  be  made  periodically  of  all  houses, 
&c.,  it  was  held,  that  where  steam-engines  or  other  machines 
were  affixed  to  the  houses,  the  house  was  ratable  according 
to  its  value  as  increased  by  the  machinery.  In  Reg,  v. 
Ouesti^)  it  was  held  that  in  a  rate  upon  buildings  to  which 
machinery  is  attached,  the  real  property  ought  to  be  as- 
sessed according  to  its  value  as  combined  with  the  machin- 
ery, without  regard  to  whether  the  machinery  was  real  or 
personal  property  so  as  to  be  liable  to  distress  or  seizure 
nnder  a  fi.  fa.,  or  whether  it  would  descend  to  the  heir  or 
executor,  or  would  belong  at  the  expiration  of  a  lease,  to 

(»)  14  Q.  B.,  587;  20  L.  J.  (M.C.),  165.  (*)  Law  Rep.,  1  Q.  B.,  241. 

(»)  30  !>,  J.  (M.C.),  68.  («)  6  Ad.  &  E.,  684. 

(»)  6  B.  A  S.,  605 ;  83  L.  J.  (M.C.),  178.  O  7  Ad.  &  E.,  951. 
(»;  31  J.  P.,  373. 
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the  landlord  or  the  tenant.  This  rule  was  again  affirmed  in 
Meg.  V.  Southampton  Dock  Company  i^)  in  which  it  had 
been  expressly  found  by  the  sessions,  that  the  fixtures  in 
306]  question,  although  attached  to  the  freehold  *were 
capable  of  being  detached  from  it,  as  easily  and  with  as 
little  injury  to  it  as  other  fixtures  put  up  for  the  purposes 
of  the  trade  of  the  tenant  and  usually  valued  as  between  in- 
coming and  outgoing  tenant. 

In  the  case  of  Reg,  v.  North  Staffordshire  Ry,  Co.  (*),  it 
was  held  that  things  which,  though  capable  of  being  re- 
moved, are  yet  so  far  attached  to  the  freehold  that  it  is  in- 
tended that  they  shall  remain  permanently  connected  with 
it,  or  with  the  premises  used  with  it,  and  shall  remain  per- 
manent appendages  to  it,  as  essential  to  the  purpose  for 
which  the  premises  are  used,  must  be  taken  into  account  in 
estimating  the  ratable  value  of  the  premises. 

In  Reg.  v.  Lee^)  the  principle  was  applied  to  the  retorts, 
purifiers,  gasholders,  steam-engines,  boilers,  and  even  pumps 
and  exhausters,  on  premises  fitted  up  and  used  as  a  gas  man- 
ufactory, as  being  essential  to  the  working  of  the  manu- 
facture, and,  therefore,  as  having  been  erected  with  the  view 
of  their  remaining  permanently  attached  to  the  premises, 
even  though  some  oi  the  machinery,  such  as  the  pumps  and 
exhausters,  would  have  been  removable  as  trade  fixtures. 

Applying  the  rule  established  by  these  decisions  to  the 
present  case,  it  appears  to  us,  after  having  carefully  con- 
sidered the  character  of  the  machinery  in  question,  that  the 
whole  of  it,  though  some  of  it  may  be  capable  of  being  re- 
moved without  injury  to  itself  or  to  the  freehold,  is  essen- 
tially necessary  to  the  shipbuilding  business  to  which  the 
appellant's  premises  are  devoted,  and  must  be  taken  to  be 
intended  to  remain  permanently  attached  to  them  so  long 
as  those  premises  are  applied  to  their  present  purpose. 

The  case  is  consequently  governed  by  the  decisions  which 
have  been  referred  to,  and  our  judgment  must  therefore  be 
for  the  respondents. 

Judgment  for  the  respondents. 

Solicitors  for  appellant :  Johnson  &  Weatherallj  for  E.  H. 
Ha  swell,  Sunderland. 

Solicitors  for  respondents :  Shum  &  Crossman^  for  Kid- 
43on,  Son  &  Mackenzie,  Sunderland. 

0)  14  Q.  B.,  687;  20  L.  J.  (M.C.),  156.  O  30  L.  J.  (M.C.),  68. 

(«)  Law  Rep.,  1  Q.  B.,  241. 
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[3  Queen's  Bench  Division,  807.] 
April  80,  1877. 

[in  the  court  of  appeal.] 

♦Rabbits  v.  Cox.  [307 

Lamd  Tax — HonpUal  chartered  he/ore  1693 — C&rUinuance  of  Bxamptum  of  8iU  after 
removed  of  Hotpital-^  Wm.  A  M,  c.  1,  «.  25—88  Oeo.  8,  c.  6,  m.  25,  29. 

By  4  Wm.  h  M.  c.  1,  s.  25,  the  sites  of  hospitals  were  rendered  exempt  from 
chargeabilitj  to  land  tax  In  88  Geo.  8,  c.  5,  s.  25  (rendered  perpetual  by  88  Geo. 
8,  GL  60,  s.  1)  this  exemption  was  repeated.  By  88  Geo.  8,  c.  5,  s.  29,  all  such 
lands  "  belongfing  to  any  nospital  ....  as  were  assessed  in  the  fourth  year  of  the 
reign  of  King  W  illiam  and  Queen  Mary "  were  to  be  charged  with  the  land  tax : 
but  no  other  lands  "  then  belonging  to  any  hospital "  were  to  be  assessed. 

An  hospital,  erected  and  chartered  before  4  Wm.  <&  M.  c.  1,  was  maintained  until 
1849,  when,  pursuant  to  a  decree  of  the  Court  of  Chancery,  the  almshouses  of  which 
it  consisted  were  taken  down  and  rebuilt  upon  another  spot :  the  former  site  of  the 
hospital  was  then  let  to  the  plaintiff: 

Hdd^  reversing  the  judgment  of  the  Queen's  Bench  Division,  tliat  the  exemption 
from  chargeability  for  land  tax  continued  after  the  site  had  been  lot  to  the  plaintiff. 


[8  Queen's  Bench  Division,  815.] 

Feb.  20,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

*TnE  SOUTHWARK  AND  VaUXHALL  WaTER  COMPANY     [315 

V.  Quick. 

Praetiee — Discovery  and  Infection  of  Doeumenit-^Communicalion  from  Agent  of 
Party — Instructiona  to  SolicUor  and  MatertaU  for  each  Inttruetiona — Privilege, 

Documents  prepared  in  relation  to  an  intended  action,  whether  at  the  request  of 
a  solicitor  or  not,  and  whether  ultimately  laid  before  the  solicitor  or  not,  are  priv* 
ileged  if  prepared  with  a  bona  fide  intention  of  beiug  laid  before  him  for  the  purpose 
of  taking  his  advice  ;  and  an  inspection  of  such  documents  cannot  be  enforced. 

Application  on  behalf  of  the  defendant  for  the  inspec- 
tion of  certain  documents  that  had  been  scheduled  by  the 
plaintiffs  in  their  affidavit  of  discovery.  The  application 
was  referred  by  Field,  J.,  from  chambers  to  the  court.  The 
action  was  by  the  company  against  their  former  engineer  to 
recover  various  sums  of  money  which,  it  was  alleged  by  the 
company,  had  been  wrongly  debited,  to  them  in  accounts 
that  had  been  settled  between  them  and  the  defendant. 

The  documents  in  question  were  stated  in  the  plaintiffs' 
affidavits  to  be  as  follows : 

1.  A  transcript  of  shorthand  writer's  notes  of  conversa- 
tion between  a  chimney-sweep  employed  by  the  companj^ 
and  the  company's  engineer,  lor  the  purpose  of  such  engi- 
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Beer's  obtaining  information  and  reporting  the  same  to  the 
board  of  directors  to  be  furnished  to  the  company's  so- 
licitor for  fiis  advice  in  relation  to  the  intended  action. 

2.  Transcripts  of  shorthand  writer's  notes,  of  interviews 
between  the  chairman  of  the  company  and  the  engineer,  and 
certain  inspectors  of  the  company,  obtained  with  a  view  of 
submitting  the  same  to  the  company's  solicitor  for  advice  in 
relation  to  the  intended  action.  The  transcripts  of  the  notes 
were  afterwards  handed  to  such  solicitor. 

3.  A  statement  of  facts  drawn  up  by  the  chairman  of  the 
company  to  be  submitted  to  the  company's  solicitor  for  ad- 
vice in  relation  to  the  intended  action.  It  appeared  that 
the  statement  of  facts  was  afterwards  submitted  to  the  so- 
licitor. 

316]  *Feb.  4.  J.  (7.  Mathew^  for  the  defendant,  moved 
for  a  rule  for  inspection  of  the  documents  in  question  :  Tho 
case  of  Anderson  v.  Bank  of  British  Columbia  (*)  is  an  au- 
thority directly  in  the  defendaiit's  favor.  It  is  clear  since 
that  decision  that  it  is  not  sufficient  in  order  to  make  a 
document  privileged  that  it  should  have  come  into  existence 
in  contemplation  of  litigation.  It  was  there  held  by  the 
Court  of  Appeal,  that  a  written  communfcation  by  an  agent 
to  his  principal  made  in  contemplation  of  litigation  was  not 
privileged.  BustroSY.  White  Q  is  another  decision  of  the 
Court  of  Appeal  to  the  same  effect.  The  effect  of  those  de- 
cisions is  to  confine  the  privilege  to  communications  be- 
tween the  party  to  the  litigation  and  his  solicitor.  If  on  the 
advice  of  the  solicitor  when  consulted  with  reference  to  the 
litigation,  or  at  his  instance,  or  at  his  request,  written  com- 
munications are  procured  from  an  agent  of  the  party  to  be 
submitted  to  such  solicitor,  those  communications  would 
fall  within  the  same  rule  as  written  communications  by  the 
party  to  his  solicitor.  But  there  can  be  no  privilege  until 
the  relation  as  solicitor  and  client  is  established,  and  the  so- 
licitor is  consulted,  and  then  only  with  regard  to  documents 
that  are  in  the  nature  of  communications  between  the  party 
and  his  solicitor.  Communications  spontaneously  procured 
by  the  party  from  his  agent  to  be  submitted  to  his  solicitor, 
are  not  privileged,  and  the  other  side  is  as  much  entitled  to 
discovery  of  them  as  of  any  other  document  relating  to  the 
subject-matter  of  the  action  in  the  principal's  possession. 
Knowledge  that  the  principal  procures  from  his  agent  with 
regard  to  the  subject-matter  of  the  action,  before  the  rela- 
tion of  solicitor  and  client  has  commenced,  is  not  within  the 

Q)  2  Ch.  B.,  644  ;  17  Eng.  R.,  656.  (•)  I  Q.  B.  D-i  428. 
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principle  upon  which  the  privilege  is  based.  Even  if  the 
documents  that  were  actually  submitted  to  the  plaintiffs 
solicitor  were  privileged,  document  No.  1,  which  is  not 
stated  to  have  been  actually  submitted  to  the  solicitor,  is  not 
privileged.  In  Friend  v.  London^  Chatham  and  Dover 
Hy.  Co.  (*),  the  aflSdavit  stated  that  the  communications 
were  written  at  the  instance  and  for  the  use  of  the  solicitors 
of  the  defendants,  for  the  purpose  of  the  legal  proceedings. 

Arthur  Wilson^  for  the  plaintiffs,  showed  cause :  The 
present  *case  is  not  within  the  authority  of  the  de-  [317 
cisions  that  have  been  cited.  It  is  admitted  that  the  only 
privilege  is  with  reference  to  the  relation  between  solicitor 
and  client.  In  those  cases  the  documents  in  (jnestion  had 
nothing  to  do  with  such  relation.  It  is  not  disputed  that 
communications  procured  by  the  advice  of  the  solicitor  are 
privileged.  This  is  pointed  out  in  the  judgment  of  Jessel, 
M.R.,  in  Bustros  v.  white  ('). 

The  documents  in  the  present  case  are  intermediate  be- 
tween  those  held  not  to  be  privileged  in  Anderson  v.  Bank 
of  British  Columbia  (*)  and  those  Tvhich  it  was  laid  down 
would  be  privileged  in  Bustros  v.  White  (').  These  docu- 
ments, though  not  procured  on  the  advice  of  the  solicitor, 
and  indeed  procured  before  he  was  consulted,  were  never- 
theless procured  as  instructions  to  the  solicitor,  or  as  mate- 
rials for  such  instructions.  It  is  submitted  that  document 
No.  3,  which  constituted  the  instructions  to  the  solicitor  for 
the  action  then  determined  on,  was  clearly  privileged,  and 
it  is  contended  that  documents  Nos.  1  and  2,  which  were 
the  materials  for  such  instructions,  fell  within  the  same 
privilege.  There  being  no  decision  exactly  in  point,  it  is 
necessary  to  look  to  the  reason  of  the  privilege.  The  reason 
of  it  is  that  it  is  essential  to  the  interests  of  justice  that  there 
should  be  complete  freedom  of  communication  between  the 
client  and  the  solicitor.  This  freedom  cannot  be  protected 
unless  the  privilege  goes  as  far  as  is  now  contended  for  on 
behalf  of  the  plaintiffs. 

J,  C,  MatheWy  in  reply :  The  defendant's  contention 
would  really  destroy  the  effect  of  the  decisions  in  the  Court 
of  Appeal.  Such  communications  are  always  submitted  to 
the  solicitor,  and  it  would  be  always  said  that  they  were 
procured  as  materials  for  instructions  to  him. 

CocKBURN,  C.J.:  I  am  of  opinion  that  this  application 
should  be  refused.  We  are  bound  by  the  decisions  of  the 
Court  of  Appeal  which  have  been  cited,  but  the  principle  of 
those  decisions  does  not  appear  to  me  to  include  the  pres- 
et) 2  Ex,  D.,  487.       (»)  1  Q.  B.  D.,  423.       (»)  2  Ch.  D..  644;  17  Eng.  R.,  656. 
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ent  case.  The  relation  between  the  client  and  his  profes- 
sional legal  adviser  is  a  confidential  relation  of  such  a  na- 
ture that  to  my  mind  the  maintenance  of  the  privilege  with 
318]  regard  to  it  is  essential  to  the  interests  of  *iustice 
and  the  well-being  of  society.  Though  it  might  occasion- 
ally happen  that  the  removal  of  the  privilege  would  assist 
in  the  elucidation  of  matters  in  dispute,  I  do  not  think  that 
this  occasional  benefit  justifies  us  in  incurring  the  attendant 
risk.  The  question  here  is  whether  the  documents  of  which 
inspection  is  sought  are  within  the  privilege.  I  think  they 
are.  It  is  clear  that  they  were  documents  containing  infor- 
mation which  had  been  obtained  by  the  plaintifl^s  with  a 
view  to  consulting  their  professional  adviser.  Two  out  of 
the  three  sorts  of  documents  were  actually  submitted  to 
him  ;  as  to  the  other  it  is  not  clear  whether  it  was  actually 
submitted  to  himx)r  not.  It  is  admitted  upon  the  decisions 
that  where  information  has  been  obtained  on  the  advice  of 
the  party's  solicitor  it  is  privileged.  I  can  see  no  distinction 
between  information  obtained  upon  the  suggestion  of  a  so- 
licitor, with  the  view  of  its  being  submitted  to  him  for  the 
purpose  of  his  advising  upon  it,  and  that  procured  sponta- 
neously by  the  client  for  the  same  purpose.  Again,  I  see 
no  distinction  between  the  information  so  voluntarily  pro- 
cured for  that  purpose  and  actually  submitted  to  the  so- 
licitor, and  that  so  procured  but  not  yet  submitted  to  him. 
If  the  court  or  the  judge  at  chambers  is  satisfied  that  it  was 
bona  fide  procured  for  the  purpose,  it  appears  to  me  that  it 
ought  to  De  privileged.  Though  fully  recognizing  the  au- 
thority of  the  decisions  of  the  Court  of  Appeal  which  have 
been  referred  to,  I  do  not  feel  bound  nor  am  I  disposed  to 
carry  the  doctrine  of  those  decisions  to  the  extent  suggested 
on  behalf  of  the  defendant. 

Mellor,  J.:  I  agree  with  the  opinion  expressed  by  my 
Lord.  I  am  satisfied  that  the  decisions  of  the  Court  of  Ap- 
peal, by  which  I  am  entirely  prepared  to  abide,  do  not  gov- 
ern this  case.  It  is  conceded  that  information  procured  by 
the  advice  of  a  solicitor  to  be  submitted  to  him  is  privileged. 
If  so,  I  cannot  understand  the  distinction  between  such  in- 
formation and  that  spontaneously  procured  for  the  same 
purpose.  I  cannot  think  that  the  Court  of  Appeal  meant 
to  decide  that  such  information  must  be  disclosed.  I  do  not 
see  any  sound  distinction  between  the  document  that  was 
not  actually  submitted  to  the  solicitor  and  those  that  were, 
provided  tne  former  was  really  intended  to  be  submitted 
to  him. 
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*Manisty,  J.:  As  to  the  documents  that  were  [319 
actually  submitted  to  the  solicitor  I  entirely  agree.  As  to 
the  other  document  I  have  some  doubt ;  but  the  distinction 
is  perhaps  rather  subtle,  and  I  am  not  prepared  to  differ 
from  my  Lord  and  my  Brother  Mellor.  w  itn  regard  to  the 
statement  of  facts  by  the  chairman,  it  would  be  monstrous 
that  such  a  statement,  made  for  the  purpose  of  being  laid 
before  the  company's  solicitor,  and  actually  laid  before  him, 
should  not  be  privileged.  What  can  be  the  difference  be- 
tween asking  to  see  such  a  statement  and  asking  what  oral 
instructions  were  given  to  a  solicitor  ?  The  same  principle 
also  applies,  I  thiuK,  to  the  other  set  of  documents  that  were 
submitted  to  the  plaintiffs'  solicitor. 

Order  refused. 

Feb.  20.     The  defendant  appealed. 

J.  C.  Mathew^  for  the  defendant. 

Arthur  Wilson^  for  the  plaintiffs. 

The  arguments  and  the  cases  cited  were  the  same  as  in  the 
court  below. 

Bramwell,  L.  J.:  I  am  of  opinion  that  this  case  is  gov- 
erned by  the  principle  laid  down  in  Anderson  v.  Barik  of 
British  Colu7nbia{*)j  and  that  the  appeal  should  be  dis- 
missed. 

Brett,  L.J.:  I  am  of  the  same  opinion.  It  seems  to  me 
that  the  case  of  Bustros  v.  White {*)  is  not  in  point;  the 
documents  which  the  plaintiff  declined  in  that  case  to  pro- 
duce were  letters  forming  part  of  a  correspondence  between 
the  plaintiff  and  other  persons,  and  not  between  the  plain- 
tiff and  his  solicitor;  neither  is  the  present  case  governed 
by  Friend  v.  London^  Chaiham  ana  Dover  By,  Uo,  (•),  for 
in  that  case  the  communications  were  written  ''at  tne  in- 
stance, and  for  the  use  of  the  solicitor."  The  question, 
therefore,  depends  upon'what  is  the  principle  to  be  extracted 
from  Anderson  v.  Bank  of  British  Columbia  {*),  The  facts 
of  that  case  do  not  apply  to  the  present,  but  tne  judgment 
lays  down  a  rule  upon  which  we  ought  to  act.  James,  L.  J., 
lays  down  a  rule,  which  I  think  is  in  effect  what  was  said 
by  Jessel,  M.R.,  *in  the  court  below,  and  also  men-  [320 
tioned  by  Hellish,  L.J.,  in  his  judgment;  he  says,  ''Look- 
ing at  the  dicta,  and  the  judgments  cited,  they  might  require 
to  be  fully  considered ;  but  I  think  they  may  possibly  all 
be  based  upon  this,  which  is  an  intelligible  principle,  that 
as  you  have  no  right  to  see  your  adversary's  brief,  you  have 
no  right  to  see  that  which  comes  into  existence  merely  as 
the  materials  for  the  brief."     Now  reading  that  passage 

0)  2  Ch.  D.,  644 ;  17  Eng.  R.,  666.       («)  1  Q.  B.  I).,  428.        («)  2  Ex.  D.,  48Y. 

28  Eng.  Rep.  37 
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with  what  was  said  by  Mellish,  L.  J.,  in  the  course  of  the 
argument,  it  is  clear  that  if  a  party  seeks  to  inspect  a  docu- 
ment wliich  comes  into  existence  merely  as  the  materials  for 
the  brief,  or  that  which  is  equivalent  to  the  brief,  then  the 
document  cannot  be  seen,  for  it  is  privileged.  It  has  been 
urged  that  the  materials,  or  the  information  obtained  for 
the  brief,  should  have  been  obtained  "at  the  instance"  or 
"  at  the  request "  of  the  solicitor ;  but  I  think  it  is  enough 
if  they  come  into  existence  merely  as  the  materials  for  the 
brief,  and  I  think  that  phrase  may  be  enlarged  into  "merely 
for  the  purpose  of  being  laid  before  the  solicitor  for  his  ad- 
vice or  for  his  consideration."  If  this  is  the  correct  rule, 
the  only  question  is  whether  the  affidavits  in  the  present 
case  bring  the  documents  under  discussion  within  that  rule. 
I  think  all  the  classes  of  documents  mentioned  are  brought 
within  the  rule.  The  only  document  about  which  there  can 
be  any  doubt  is  the  transcript  of  the  shorthand  writer's  note 
of  the  conversation  between  the  chimney-sweep  and  the 
company's  engineer;  but  I  think  that  the  Queen's  Bench 
Division  construed  the  language  of  the  affidavit  to  mean 
that  the  transcript  was  made  in  order  that  it  might  be  fur- 
nished to  the  solicitor  for  his  advice,  although  before  pass- 
ing on  to  him,  it  was  to  be  laid  before  the  board  of  directors, 
or  reported  to  the  board,  in  order  that  they  also  might  see 
it.  The  object  for  which  the  notes  were  taken,  and  the 
transcript  made,  was  that  they  might  be  furnished  to  the  so- 
licitor for  his  advice.  If  that  is  so,  then  it  stands  on  the 
same  footing  as  the  others,  except  that  it  was  not  sent  to 
the  solicitor ;  that  cannot  make  any  difference.  If  at  the 
time  the  document  is  brought  into  existence  its  purpose  is 
that  it  should  be  laid  before  the  solicitor,  if  that  purpose  is 
true  and  clearly  appears  upon  the  affidavit,  it  is  not  takea 
out  of  the  privilege  merely  because  afterwards  it  was  not 
laid  before  the  solicitor.  It  might  not  have  been  laid  before 
321]  the  solicitor,  *because  the  person  making  the  state- 
ment had  died  or  went  away  and  could  not  be  found.  I 
think,  therefore,  that  this  document  having  been  made  bona 
fide  merely  for  the  purpose  of  being  laid  before  the  solici- 
tor for  his  advice  or  his  consideration,  it  is  precisely  like 
the  other  documents,  and  that  all  the  documents  are  privi- 
leged. 

Cotton,  L.J.:  I  am  of  opinion  that  the  judgment  of  the 
Queen's  Bench  Division  was  right.  We  are  discussing  the 
question  of  discovery,  but  discovery  in  a  particular  way, 
and  I  call  attention  to  that,  because  in  the  argument  I  think 
sufficient  distinctioa  was  not  taken  between  the  particular 
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modes  of  discovery :  discovery  by  the  production  of  docu- 
ments, and  discovery  by  compelling  an  opponent  to  answer 
interrogatories.  As  regards  the  latter,  the  directors  of  a 
company,  in  answering  interrogatories,  must  not  only  an- 
swer as  to  their  own  individual  knowledge,  but  in  answer- 
ing for  the  company  they  must  get  such  information  as 
they  can  from  other  servants  of  the  company  who  person- 
ally have  conducted  the  transaction  in  question,  and  they 
cannot  properly  answer  interrogatories  by  saying  they  know 
nothing  about  the  matter,  when  it  is  in  their  power  to  ob- 
tain information  from  other  servants  of  the  company  who 
may  have  personal  knowledge  of  the  facts ;  and  it  is  per- 
fectly clear  if  the  information  has  been  communicated  to 
them  from  the  other  servants  of  the  company,  in  answering 
interrogatories  properly  administered  to  them,  they  muse 
disclose  to  their  opponent  the  knowledge  which  they  ^ot 
from  that  communication,  even  though  the  communication 
itself  may  be  a  document  which  is  privileged. 

We  are  now  dealing  with  the  production  of  documents, 
and  the  question  is,,  whether  the  documents  do  or  do  not 
come  within  what  is  called  privilege?  Privilege  only  ex- 
tends to  communications  with  legal  advisers,  or  in  some 
way  connected  with  legal  advisers  ;  communications  with  a 
most  confidential  agent  are  not  protected  if  that  confiden- 
tial agent  happens  not  to  be  a  solicitor.  And  this  proceeds 
on  the  principle  that  laymen  (by  which  I  mean  persons  not 
learned  in  the  law)  cannot  be  expected  to  conduct  their  de- 
fence or  litigation  without  the  assistance  of  professional 
advisers ;  and,  for  the  purpose  of  having  the  litigation  con- 
ducted *properly,  the  law  has  said  that  communica-  [322 
tions  between  the  client  and  the  solicitor  shall  be  privileged, 
and  that  no  one  shall  be  entitled  to  call  for  the  production 
of  a  document  which  has  been  submitted  to  the  solicitor  for 
the  purpose  of  obtaining  his  advice,  or  for  the  purpose  of 
enabling  him  to  institute  or  to  defend  proceedings.  There 
must  be  the  freest  possible  communication  between  solicitor 
and  client,  and  it  is  on  this  ground  that  professional  com- 
munications are  entitled  to  privilege,  which  excepts  them 
from  the  general  rule.  The  most  obvious  form  of  claiming 
privilege  is  when  any  litigant  sends  either  directly  or  indi- 
rectly to  his  solicitor  a  document  for  the  purpose  of  ob- 
taining his  advice,  or  for  the  purpose  of  enabling  him  to 
institute  or  defend  an  action.  That  is  not  quite  the  question 
here,  but  there  is  another  class  of  cases,  where  information 
or  evidence,  which  is  usually  obtained  by  the  solicitor  him- 
self, is  not  obtained  by  him,  but  a  document  stating  what 
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evidence  can  be  given,  is  prepared  to  be  commanicated  to 
the  solicitor.  It  was  conceded  on  behalf  of  the  defendant, 
that  if  the  documents  had  been  obtained  or  prepared  at  the 
instance  and  by  the  instruction  of  the  solicitor,  they  would 
be  privileged,  though  not  prepared  by  the  solicitor  himself, 
and  the  contention  is,  in  fact,  that  there  was  no  request  be- 
forehand by  the  solicitor  that  this  information  should  be 
obtained.  I  am  of  opinion  that  would  be  an  unsubstantial 
distinction.  I  believe  there  is  no  case  directly  in  point,  in 
which  it  has  been  held  that  the  want  of  a  request  by  the 
solicitor  is  fatal  to  the  privilege  claimed,  bi>t  in  Friend  v. 
London^  Chatham  and  Dover  Ry,  Co.  (')  Cockburn,  C.  J., 
pointed  out  the  correct  principle.  He  said  :  "  I  think  that 
the  defendants'  affidavit,  which  is  unanswered,  and  there- 
fore must  be  assumed  to  be  true,  brings  this  case  within  the 
exception  to  the  general  rule  mentioned  in  Bustros  v. 
White  (^).  The  defendants  intended  that  the  medical  men 
should  make  the  examination  merely  with  the  view  of  in- 
forming their  solicitor."  That,  I  think,  is  the  true  prin- 
ciple, that  if  a  document  comes  into  existence  for  the 
purpose  of  being  communicated  to  the  solicitor  with  the  ob- 
ject of  obtaining  his  advice,  or  of  enabling  him  either  to 
prosecute  or  defend  an  action,  then  it  is  privileged,  because 
323]  it  is  something  done  for  the  purpose  *of  serving  as  a 
communication  between  the  client  and  the  solicitor.  I  agree 
with  Brett,  L.  J.,  that  except  the  transcript  of  the  shorthand 
writer's  note  of  the  conversation  between  the  chimney- 
sweep and  the  company's  engineer,  these  are  documents 
which  clearly  were  prepared  for  the  purpose  of  being  laid 
before  the  solicitor  of  the  company  for  obtaining  his  advice, 
and,  as  regards  that  document,  though  that  is  not  stated 
quite  so  clearly,  I  think  that  in  substance  the  transcript  is 
also  stated  to  have  been  prepared  for  the  purpose  of  being 
laid  before  the  solicitor.  The  fact  that  it  was  not  laid  be- 
fore him  can  in  my  opinion  make  no  difference  ;  the  object 
of  the  rule  and  the  principle  of  the  rule  is  that  a  person 
should  not  be  in  any  way  fettered  in  communicating  with 
his  solicitor,  and  that  must  necessarily  involve  that  he  is 
not  to  be  fettered  in  preparing  documents  to  be  communi- 
cated to  his  solicitor.  If  such  a  distinction  prevails,  what 
is  to  be  the  rule  where  the  application  for  production  is 
made  before  a  document  is  laid  before  the  solicitor,  but 
which  it  is  intended  should  be  laid  before  him  ?  Is  it  then 
to  be  produced?  If  so,  is  it  to  be  saved  from  production, 
because  after  the  original  application,  but  before  the  appeal 

0)  2  Ex.  D..  437.  C)  1  Q.  B.  D.,  423. 
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is  heard,  the  party  has  in  fact  laid  the  docament  before  his 
Bolicitor?  The  distinction,  in  my  opinion,  is  not  one  which 
can  be  supported.  All  these  documents  must  be  looked 
upon  as  having  been  prepared  for  the  purpose  of  being  laid 
before  the  solicitor,  either  for  the  purpose  of  enabling  him 
to  prosecute  the  action  contemplated,  or  for  the  purpose  of 
obtaining  his  advice  on  the  question  at  issue  in  the  action, 
and  in  my  opinion  are  privileged.  The  appeal  should  there- 
fore be  dismissed. 

Appeal  dismissed. 

Solicitor  for  plaintiflfs  :  Bircham, 

Solicitors  for  defendant :  HoUams^  Son  <fc  Coward. 


[8  Queen's  Bench  Diyision,  824.] 

March  5,  1878. 
[IN  THE  COURT  OF  APPEAL.] 

*WlNTERFIELD   V.    BrADNUM.  [324 

SecurUy  far  CotU — FordgneTj  residbtg  wiihoui  the  Juritdietion — Counter  claim. 

A  defendant  who  admits  the  canse  of  action  sued  upon  and  sets  up  a  counter- claim 
founded  upon  a  distinct  claim,  is  not  entitled  to  security  for  costs  from  the  plaintiff, 
a  foreigner  residing  without  the  jurisdiction. 

• 

Claim  for  goods  sold  and  delivered. 

The  defendant  admitted  his  liability  for  the  debt,  and  set 
up,  by  way  of  counter-claim,  a  claim  for  damages  for  breach 
of  a  contract  for  not  delivering  onions. 

The  plaintiff  was  a  foreigner  residing  abroad. 

The  defendant's  counter-claim  exceeded  in  amount  the 
plaintiff's  claim. 

The  Queen's  Bench  Division  refused  an  application  that 
the  plaintiff  be  ordered  to  give  security  for  costs. 

The  defendant  appealed. 

Feb.  27.  AnstietoT  the  defendant:  The  Queen's  Bench 
Division  decided  that  although  a  plaintiff  residing  out  of  the 
jurisdiction  of  the  court  must  give  security  for  costs,  yet  the 
principle  ought  not  to  be  extended  to  a  case  where  d  defend- 
ant sets  up  a  counter-claim,  which  is  a  new  right  conferred 
recently  by  statute.  If  the  defendant  had  asked  for  security 
l)efore  he  had  pleaded,  he  would  certainly  have  been  entitled 
to  it ;  if  he  had  pleaded  a  set-off  greater  than  the  plaintiff's 
claim,  he  likewise  would  have  been  entitled  to  security,  and 
under  the  present  system  he  would  have  judgment  in  his 
favor  for  the  balance.     Why,  then,  is  he  not  entitled  to 
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security  when  he  admits  the  plaintiff's  claim  and  sets  up  a 
counter-claim?  On  principle  there  is  no  reason  why  he 
should  be  deprived  of  his  security.  It  is  true  tiiat  the 
counter-claim  is  in  the  nature  of  a  new  action,  but  in  effect 
it  does  not  differ  from  the  case  where  the  defendant's  set  off 
exceeds  the  plaintiff's  demand,  and  judgment  is  given  for 
the  defendant  for  the  excess.  In  that  case  there  is  one  pro- 
325]  ceeding  and  one  judgment,  Staples  v.  *  Young  (^)\ 
and  the  present  case  is  strictly  analogous :  there  is  only  one 
proceeding  and  one  judgment.  Here  the  defendant  has  ad- 
mitted the  plaintiff's  claim  and  set  up  a  counter-claim,  but 
if  the  defendant  had  denied  the  plaintiff's  claim  and  had 
also  pleaded  a  counter-claim  he  would  have  been  entitled  to 
security.  If  a  plaintiff  resides  without  the  jurisdiction  and 
brings  the  defendant  into  court,  the  defendant  is  entitled, 
as  a  general  rule,  to  security  for  his  costs. 

Raikes^  for  the  plaintiff:  The  judgment  of  the  Queen's 
Bench  Division  ought  to  be  maintained.  The  right  to  plead 
a  counter-claim  is  a  new  right  recently  conferred  by  statute : 
it  is  in  the  nature  of  a  fresh  action,  and  a  defendant  who 
merely  sets  up  a  counter-claim  in  answer  to  a  plaintiff's 
claim  ought  not  to  be  allowed  to  call  upon  a  plaintiff  resid- 
ing out  of  the  jurisdiction  to  give  security  for  costs.  If  the 
defendant  had  brought  an  action  instead  of  pleading  a 
counter-claim,  he  would  not  have  been  entitled  to  have 
security;  he  is  in  the  same  position  as  if  he  had  taken  that 
course.  In  The  Julia  Fisher  {^)  a  defendant  residing  out  of 
the  jurisdiction  was  ordered  to  give  security  for  costs,  the 
court  treating  the  counter-claim  as  if  it  were  a  separate 
action. 

Cur.  adv.  vult. 

March  5.  Bramwell,  L.J.:  Upon  the  whole  I  think 
that  the  appeal  should  be  dismissed.  I  do  not  say  that  in 
no  case  security  is  to  be  given  where  the  defendant  seta  up 
a  counter-claim  and  the  plaintiff  is  a  foreigner  residing 
abroad.  I  agree  with  the  reasoning  of  the  defendant's 
counsel  that  a  counter-claim  is  an  extended  set-off,  and  that 
if  it  is  more  extensive  than  the  claim  it  enables  the  defend- 
ant to  recover  the  balance.  Suppose  an  action  in  which  the 
plaintiff  sues  for  the  price  of  ten  parcels  of  goods,  one  of 
which  has  been  delivered,  and  the  defendant  says  that  h« 
admits  he  is  liable  for  the  price  of  one,  but  alleges  that  all 
the  ten  parcels  are  inferior  to  contract  and  that  he  has  a 
counter-claim  for  damages;  why  should  not  the  defendant 

(')  2  Ex.  D.,  32i.  O  2  P.  D.,  116. 
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in  such  a  case  as  this  have  security  for  costs?  Again,  sup- 
pose a  counter-claim  for  exactly  the  same  amount,  I  see  no 
reason  why  he  should  not  have  security  for  costs.  More- 
over, in  some  cases  the  defendant  may  be  entitled  to  security 
*on  the  ground  of  the  plaintiff  being  a  foreigner  re-  [326 
siding  abroad,  although  the  defendant's  real  defence  con- 
sists in  his  counter-claim  ;  but  in  this  case  the  Queen^s  Bench 
Division  have  refused  the  defendant's  application,  and  I 
think  it  wrong  to  encourage  appeals  of  this  sort.  I  think 
that  the  judgment  ought  to  be  affirmed. 

Brett,  L.J.:  The  question  before  us  is  whether  the  de- 
fendant is  entitled  to  security  in  respect  of  his  counter-claim, 
for  he  admits  the  plain  tin's  claim.  A  counter-claim  is 
sometimes  a  mere  set-off ;  sometimes  it  is  in  the  nature  of  a 
cross  action  ;  sometimes  it  is  in  respect  of  a  wholly  indepen- 
dent transaction.  I  think  the  true  mode  of  considering  the 
claim  and  counter-claim  is,  that  they  are  wholly  indepen- 
dent suits  which,  for  convenience  of  procedure,  are  combined 
in  one  action.  I  know  that  a  practice  has  arisen  that  if  the 
counter-claim  overtops  the  plaintiff's  claim,  judgment  is  en- 
tered for  the  defendant,  ana  costs  given  accordingly.  But 
I  think  that  the  allocatur  should  only  be  for  the  difference 
of  the  costs  between  the  respective  parties.  I  think  that 
security  for  costs  should  not  be  given  where  the  defendant 
sets  up  such  a  counter-claim  as  this. 

Cotton,  L.J.:  I  am  of  the  same  opinion.  The  counter- 
claim is  in  the  nature  of  a  new  action,  and  in  respect  of  that 
the  defendant  cannot  have  security  for  costs. 

Appeal  dismissed. 

Solicitor  for  plaintiff:  John  Scott, 

Solicitors  for  defendants:   Waterhmise  &  Winterhottom. 


[3  Queen's  Bench  Division,  327.] 
April  16,  1878. 

*Clark  v.  Chambers.  [327 

Negligmce — Dangercm  InUrument  in  Road — Proximate  Cau9e  of  Injury — Intervening 

Act  of  third  Party — Bemotenent  of  Damage, 

The  defendant,  who  was  in  the  occupation  of  certain  premises  abutting  on  a  private 
road  consisting  of  a  carriage  and  footway,  which  premises  he  used  for  the  purposes 
of  athletic  sporto,  had  erected  a  barrier  across  the  road  to  prevent  persons  driving 
vehicles  np  to  the  fence  surrounding  his  premises  and  overlooking  the  sports.  In 
the  middle  of  this  barrier  was  a  gap  which  was  usually  open  for  the  passage  of  ve- 
hicles, bat  which,  when  the  sports  were  going  on,  was  closed  by  means  of  a  pole  let 
down  across  it.  It  was  admitted  that  the  defendant  had  no  legal  right  to  erect  this 
Itarrier.  Some  persim,  without  the  defendant's  authority,  removed  a  part  of  the 
barrier  armed  with  spikes,  commonly  called  chcvaux  de  frise.  from  the  carriageway 
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where  the  defendant  had  placed  it,  and  pat  it  in  an  upright  position  acroes  the  foot- 
path. The  plaintiff,  on  a  dark  ni^rht,  was  lawfully  paasing  along:  the  road  on  his  way 
from  one  of  the  houses  to  which  it  led.  He  felt  his  way  throu^rh  the  ojienioij;  in  the 
the  middle  of  the  barrier,  and  getting  on  to  the  footpath  was  proceeding  along  it 
when  his  eye  came  in  contact  with  one  of  the  spikes  of  the  chevuux  de  frise  and  was 
injured.  It  was  not  suggested  that  the  platntilf  was  guilty  of  any  negligence  con- 
tributing to  the  accident,  and  the  jury  found  that  the  use  of  the  cheyaux  de  frise  in 
the  road  was  dangerous  to  the  safety  of  the  persons  using  it : 

Heldy  that  the  defendant,  having  unlawfully  placed  a  dangerous  instrument  in  the 
road,  was  liable  in  respect  of  injuries  occasioned  by  it  to  the  plaintiff,  who  was  law- 
full}^  using  the  road,  notwithstanding  the  fact  that  the  immediate  cause  of  the  acci- 
dent was  the  intervening  act  of  a  third  party  in  removing  the  dangerous  instrument 
from  the  carriageway,  where  defendant  had  placed  it,  to  the  footpath. 

Mangan  v.  AtUrUm  (Law  Rep.,  1  Ex.,  239)  discussed. 

This  was  a  case  tried  before  Cockburn,  C.  J.,  at  the  Hilary 
Sittings  in  Middlesex.  The  Lord  Chief  Justice  did  not  give 
judgment  at  the  trial  for  the  damages  found  by  the  jury  for 
the  plaintiff,  but  reserved  the  case  for  further  consideration, 
and  it  was  accordingly  argued  before  the  Lord  Chief  Justice 
and  Manisty,  J. 

The  facts,  the  nature  of  the  action,  and  the  arguments, 
sufficiently  appear  from  the  judgment. 

Feb.  18.     Willis^  Q.C.,  and  Olyn^  for  the  plaintiff. 

Hannen^  for  the  defendant. 

The  following  authorities  were  cited :  lonides  v.  Universal 
328]  *  Marine  Insurance  Com^panyi^) ;  Corby  v.  HtlH^) ; 
Lynch  v.  Nurdin  {") ;  Dixon  v.  Bell  (*) ;  Burrows  v.  March 
Oas  Company  {^)\  Collins  v.  Middle  Level  Commission^ 
ers  (•) ;  Mangan  v.  AUertoni^) ;  Abbott  v.  Macfiei^) ;  Hoey 
V.  FeUon  {*) ;  Blagrave  v.  Bristol  Waterworks  Company  (") ; 
Barber  v.  Lesiter  (") ;  Sharp  v.  Powell  ("). 

Cur.  adv.  vvZt, 

April  15.  The  judgment  of  Cockburn,  C.J.,  and  Ma- 
nisty, J.,  was  delivered  by 

Cockburn,  C.J.:  This  is  a  case  of  considerable  nicety, 
and  which,  so  far  as  the  precise  facts  are  concerned,  pre- 
sents itself  for  the  first  time. 

The  defendant  is  in  the  occupation  of  premises  which  abut 
on  a  private  road  leading  to  certain  other  premises  as  well 
as  to  his  ;  it  consists  of  a  carriage  road  and  a  footway.  The 
soil  of  both  is  the  property  of  a  different  owner  ;  the  defend- 

0)  14  C.  B.  (N.S.),  260;  32  L.  J.  (C.P.),  (')  4  H.  A  C,  888;  Law  Rep..  1  Ex., 

170  239 

(«)  4  C.  B.  (N.S.),  666 ;  27  L.  J.  (C.P.),  O  2  H.  A  C,  744 ;  88  L.  J.  (Ex.),  177. 

818.  (»)  11  C.  B.  (N.S.).  142;  81  L.  J.  (C.P.). 

(»)  1  Q.  B.,  29  ;  10  L.  J.  (Q.B.),  73.  105. 

(4)  6  M.  A  S.,  198.  (^0)  1  H.  A  N.,  869 ;  26  L.  J.  (Ex.).  67. 

(»)  Law  Rep.,  6  Ex.,  67;    Ibid,  7  Ex.,  (")  7  C.  B.  (N.S.),  176. 

96:  1  EnjT.  R.,  202.  (")  Law  Rep,,  7  C.  P.,  268;  2  Eng.  R., 

(«)  Law  Kep.,  4  C.  P.,  279.  567. 
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ant  has  no  interest  in  it  beyond  the  right  of  way  to  and  from 
his  premises. 

The  defendant  uses  his  premises  as  a  place  where  athletic 
sports  are  carried  on  by  persons  resorting  thereto  for  that 
purpose  for  their  own  amusement.  His  customers  finding 
themselves  annoyed  by  persons  coming  along  the  road  in 
question  in  carts  and  vehicles  and  stationing  themselves  op- 
posite to  his  grounds  and  overlooking  the  sports,  the  height 
of  the  carts  and  vehicles  enabling  them  to  see  over  the  fence, 
the  defendant  erected  a  barrier  across  the  road  for  the  pur- 
pose of  preventing  vehicles  from  getting  as  far  as  his  grounds. 

This  barrier  consisted  of  a  hurdle  set  up  lengthways  next 
to  the  footpath,  then  two  wooden  barriers  armed  with  spikes, 
commonly  called  chevaux  de  frise,  then  there  was  left  an 
open  space  through  *which  a  vehicle  could  pass ;  then  [329 
came  another  large  hurdle  set  up  lengthways,  which  blocked 
up  the  rest  of  the  road.  At  ordinary  times  the  space  be- 
tween the  two  divisions  of  the  barrier  was  left  open  for  ve- 
hicles to  pass  which  might  be  going  to  any  of  the  other 
premises  to  which  the  road  in  question  led.  But  at  the 
times  when  the  sports  were  going  on,  a  pole  attached  by  suit- 
able apparatus  was  carried  across  from  the  one  part  of  the 
barrier  to  the  other,  and  so  the  road  was  effectually  blocked. 

Amongst  the  houses  and  grounds  to  which  this  private 
road  led  was  that  of  a  Mr.  Bruen.  On  the  evening  on  which 
the  accident  which  gave  rise  to  the  present  action  occurred 
the  plaintiff,  who  occupied  premises  in  the  immediate  neigh- 
borhood, accompanied  Mr,  Bruen,  by  the  invitation  of  the 
latter,  to  Bruen' s  house.  It  was  extremely  dark,  but  being 
aware  of  the  barrier  and  the  opening  in  it,  they  found  the 
opening,  the  pole  not  being  set  across  it,  and  passed  through 
it  in  safety;  but  on  his  return,  later  in  the  evening,  the 
plaintiff  was  not  equally  fortunate.  It  appears  that,  in  the 
course  of  that  day  or  the  day  previous,  some  one  had  re- 
moved one  of  the  chevaux  de  frise  hurdles  from  the  place 
where  it  had  stood,  and  had  placed  it  in  an  upright  position 
across  the  footpath.  Coming-back  along  the  middle  of  the 
road,  the  plaintiff,  feeling  his  way,  passed  safely  through 
the  opening  in  the  centre  of  the  barrier ;  having  done  which, 
being  wholly  unaware,  it  being  much  too  dark:  to  see,  that 
there  was  any  obstruction  on  the  footpath,  he  turned  on  to 
the  latter,  intending  to  walk  along  it  the  rest  of  the  way. 
He  had  advanced  only  two  or  three  steps  when  his  eye  came 
into  collision  with  one  of  the  spikes,  the  effect  of  which  was 
that  the  eye  was  forced  out  of  its  socket.  It  did  not  appear 
by  whom  the  chevaux  de  frise  hurdle  had  been  thus  re- 
28  Eng.  Rep.  38 
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moved,  but  it  was  expressly  found  by  the  jury  that  this  was 
not  done  by  the  defendant  or  by  his  authority.  The  ques- 
tion is,  whether  the  defendant  can  be  held  liable  for  the 
injury  thus  occasioned.  It  is  admitted  that  what  the  de- 
fendant did  in  erecting  this  barrier  across  the  road  was  un- 
authorized and  wrongful,  and  it  is  not  disputed  that  the 
plaintiff  was  lawfully  using  the  road.  There  is  no  ground 
for  imputing  to  him  any  negligence  contributing  to  the  acci- 
dent. The  jury  have  expressly  found,  in  answer  to  a  (lues- 
330]  tion  put  to  them  by  me,  that  the  use  of  the  *chevaux 
de  frise  in  the  read  was  dangerous  to  the  safety  of  persons 
using  it.  The  ground  of  defence  in  point  of  law  taken  at 
the  trial  and  on  the  argument  on  the  rule  was,  that,  although 
if  the  injury  had  resulted  from  the  use  of  the  chevaux  de 
frise  hurdle  as  placed  by  the  defendant  on  the  road,  the  de- 
fendant, on  the  facts  as  admitted  or  as  found  by  the  jury, 
might  have  been  liable  ;  yet,  as  the  immediate  cause  of  the 
accident  was  not  the  act  of  the  defendant,  but  that  of  the 

1  person,  whoever  he  may  have  been,  who  removed  the  spiked 
lurdle  from  where  the  defendant  had  fixed  it  and  placed  it 
across  the  footway,  the  defendant  could  not  be  held  liable 
for  an  injury  resulting  from  the  act  of  another.  On  the 
part  of  the  plaintiff  it  was  contended  that  as  the  act  of  the 
defendant  in  placing  a  dangerous  instrument  on  the  road 
had  been  the  primary  cause  of  the  evil,  by  affording  the 
occasion  for  its  being  removed  and  placed  on  the  footpath, 
and  so  causing  the  injury  to  the  plaintiff,  he  was  respon- 
sible in  law  for  the  consequences.  Numerous  authorities 
were  cited  in  support  of  this  position.  The  first  is  the  case 
ot  Scott  V.  Shepherd  {').  In  that  case  the  defendant  threw 
a  lighted  squib  into  a  market  house  where  several  persons 
were  assembled.  It  fell  upon  a  standing,  the  owner  of  which, 
in  self  defence,  took  it  up  and  threw  it  across  the  market 
house.  It  fell  upon  another  standing,  the  owner  of  which, 
in  self  defence,  took  it  up  and  threw  it  to  another  part  of 
the  market  house,  and  in  its  course  it  struck  the  plaintiff,  and 
exploded  and  put  out  his  eye.  The  defendant  was  held 
liable,  although  without  the  intervention  of  a  third  person 
the  squib  would  not  have  injured  the  plaintiff. 

In  l>ixon  v.  Belli^)  the  defendant,  having  left  a  loaded 
gun  with  another  man,  sent  a  young  girl  to  fetch  it,  with  a 
message  to  the  man  in  whose  custody  it  was  to  remove  the 
priming,  which  the  latter,  as  he  thought,  did,  but,  as  it 
turned  out,  did  not  do  it  effectually.  The  girl  brought  it 
home,  and,  thinking  that  the  priming  having  been  removed 

0)  3  AVils.,  403 ;  2  W.  Bl.,  892.  («)  5  M.  4  S.,  198. 
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the  gun  could  not  go  off,  pointed  it  at  the  plaintiflTs  son,  a 
child,  and  pulled  the  trigger.  The  gun  went  off  and  injured 
the  child.  The  defendant  was  held  liable,  *'as  by  this  want 
of  care,"  says  Lord  EUenborough — that  is,  by  leaving  the 
gun  without  drawing  the  charge  or  seeing  that  the  priming 
*had  been  properly  removed — **the  instrument  was  [331 
left  in  a  state  capable  of  doing  mischief,  the  law  will  hold 
the  defendant  responsible.  It  is  a  hard  case,  undoubtedly ; 
but  I  think  the  action  is  maintainable." 

In  Ilott  V.  Wilkes  (*)— the  well-known  case  as  to  spring- 
guns — it  became  unnecessary  to  determine  how  far  a  person 
setting  spring-guns  would  be  liable  to  a  person  injured  by 
such  a  §un  going  oflP,  even  though  such  person  were  a  tres- 
passer, inasmuch  as  the  plainti£F,  having  had  notice  that 
spring-guns  were  set  in  a  particular  wood,  had  voluntarily 
exposed  himself  to  the  danger.  But  both  Mr.  Justice  Bay- 
ley  and  Mr.  Justice  Holroyd  appear  to  have  thought  that 
without  such  notice  the  action  would  have  lain,  the  use  of 
such  instruments  being  unreasonably  disprbportioned  to  the 
end  to  be  obtained,  and  dangerous  to  the  lives  of  persons 
who  might  be  innocently  trespassing.  Looking  to  their  lan- 
guage, it  can  scarcely  be  douoted  that  if,  instead  of  injuring 
the  plaintiff,  the  gun  which  he  caused  to  go  off  had  struck 
a  person  passing  lawfully  along  a  path  leading  through  the 
wood,  they  would  have  held  the  defendant  liable. 

In  Jordin  v.  Crv/nvp  {*)  the  use  of  dog  spears  was  held  not 
illegal ;  but  there  the  injury  done  to  the  plaintiff's  dog  was 
alone  in  question.  If  the  use  of  such  an  instrument  had 
been  productive  of  injury  to  a  human  being,  the  result  might 
have  been  different. 

In  Illidge  v.  Ooodwin{*)  the  defendant's  cart  and  horse 
were  left  standing  in  the  street  without  any  one  to  attend  to 
them.  A  person  passing  by  whipped  the  horse,  which  caused 
it  to  back  the  cart  against  the  plaintiff's  window.  It  was 
urged  that  the  man  who  whipped  the  horse,  and  not  the 
defendant,  was  liable.  It  was  also  contended  that  the  bad 
management  of  the  plaintiff's  shopman  had  contributed  to 
the  accident.  But  Tindal,  C.  J.,  ruled  that,  even  if  this  were 
believed,  it  would  not  avail  as  a  defence.  "If,"  he  says, 
^^arnan  chooses  to  leave  a  cart  standing  on  the  street,  he 
must  take  the  risk  of  any  mischief  that  may  be  done." 
Lynch  v.  Nut  din  (*)  is  a  still  more  striking  case.  There,  as 
in  the  former  case,  the  defendant's  cart  and  horse  had  been 
left  standing  unattended  *in  the  street.     The  plain-    [332 

(>)  Z  B.  «fc  A.,  304.  (»)  5  G.  it  P.,  192. 

(*)  8  M.  A  W.,  782.  (*)  1  Q.  B.,  29. 
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tiff,  a  child  of  seven  years  of  age,  playing  in  the  street  with 
other  boys,  was  getting  into  the  cart  when  another  boy  made 
the  horse  move  on.  The  plaintiff  was  thrown  down,  and  the 
wheel  of  the  cart  went  over  his  leg  and  fractured  it.  A  con- 
sidered judgment  was  delivered  by  Lord  Denraan.  He  says, 
*'  It  is  urged  that  the  mischief  was  not  produced  by  the  mere 
negligence  of  the  servant  as  asserted  in  the  declaration,  but 
at  most  by  that  negligence  in  combination  with  two  other 
active  causes,  the  advance  of  the  horse  in  consequence  of  his 
being  excited  by  the  other  boy,  and  the  plain  tin's  improper 
conduct  in  mounting  the  cart  and  committing  a  trespass  on 
the  defendant's  chattel.  On  the  former  of  these  two  causes 
no  great  stress  was  laid,  and  I  do  not  apprehend  that  it  can 
be  necessary  to  dwell  on  it  at  any  length.     For  if  I  am 

fuilty  of  negligence  in  leaving  anything  dangerous  where  I 
now  it  to  be  extremeljr  probable  that  some  other  person 
will  unjustiliably  set  it  m  motion  to  the  injury  of  a  third, 
and  if  that  injury  should  be  so  brought  about,  I  presume 
that  the  sufferer  might  have  redress  by  action  against  both 
or  either  of  the  two,  but  unquestionably  against  the  first." 
And  then,  by  way  of  illustration,  the  Chief  Justice  puts  the 
case  of  a  gamekeeper  leaving  a  loaded  gun  against  the  wall 
of  a  play-ground  where  school  boys  were  at  play,  and  one 
of  the  boys  in  play  letting  it  off  and  wounding  another.  "  I 
think  it  will  not  be  doubted,"  says  Lord  Denman,  ''that 
the  gamekeeper  must  answer  in  damages  to  the  wounded 
party."  "This,"  he  adds,  "  might  possibly  be  assumed  as 
clear  in  principle,  but  there  is  also  the  authority  of  the  pres- 
ent Chief  Justice  of  the  Common  Pleas  in  its  support  in 
Illidge  v.  Ooodwin^^  (*).  It  is  unnecessary  to  follow  the 
judgment  in  the  consideration  of  the  second  part  of  the  case, 
namely,  whether  the  plaintiff,  having  contributed  to  the 
accident  by  getting  into  the  cart,  was  prevented  from  recover- 
ing in  the  action,  as  no  such  question  arises  here.  In  Dan- 
iels V.  Potter  (•)  the  defendants  had  a  cellar  opening  to  the 
street.  The  flap  of  the  cellar  had  been  set  back  while  the 
defendants'  men  were  lowering  casks  into  it,  as  the  plaintiff 
contended,  without  proper  care  having  been  taken  to  secure 
it ;  the  flap  fell  and  injured  the  plaintiff.  The  defendant 
maintained  that  the  flap  had  been  properly  fastened,  but 
333]  also  set  up  *as  a  defence  that  its  fall  had  been 
caused  by  some  children  playing  with  it.  But  the  only 
question  left  to  the  jury  by  Tindal,  C.  J.,  was  whether  the 
defendants'  men  had  used  reasonable  care  to  secure  the 
flap.     His  direction  implies  that  in  that  case  only  would 

(1)  5  C.  &  P.,  190.  O  4  C.  4  P.,  262. 
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the  intervention  of  a  third  party  causing  the  injury  be  a 
defence. 

The  cases  of  Hughes  v.  Macfie  and  ofliers  (')  and  Abbott 
V.  Macfie  and  others  (*),  two  actions  arising  out  of  the  same 
circumstances,  and  tried  in  the  Passage  Court  at  Liverpool, 
though  at  variance  with  some  of  the  foregoing,  so  far  as 
relates  to  the  effect  on  the  plaintiffs  right  to  recover  where 
his  own  act  as  a  trespasser  has  contributed  to  the  injury  of 
which  he  complains,  is  in  accordance  with  them  as  respects 
the  defendant's  liability  for  his  own  act,  where  that  act  is 
the  primary  cause,  though  the  act  of  another  may  have  led 
to  the  immediate  result. 

The  defendants  had  a  cellar  opening  to  the  street.  Their 
men  had  taken  up  the  flap  of  the  cellar  for  the  purpose  of 
lowering  casks  into  it,  and,  having  reared  it  against  the  wall 
nearly  upright  with  its  lower  face,  on  which  there  were 
cross-bars,  towards  the  street,  had  gone  away.  The  plain- 
tiff in  one  of  the  actions,  a  child  five  years  old,  got  upon  the 
cross-bars  of  the  flap,  and  in  jumping  off  them  brought  down 
the  flap  on  himself  and  another  child,  the  plaintiff  in  the 
other  action,  and  both  were  injured.  It  was  held,  that  while 
the  plaintiff  whose  act  had  caused  the  flap  to  fall  could  not 
recover,  the  other  plaintiff  who  had  been  injured  could,  pro- 
vided he  had  not  been  playing  with  the  other  so  as  to  be  a 
joint  actor  with  him. 

Bird  V.  HoUbrook  (')  is  another  striking  case,  as  there  the 
plaintiff  was  undoubtedly  a  trespasser.  The  defendant  be- 
ing the  owner  of  a  garden,  which  was  at  some  distance  from 
his  dwelling  house,  and  which  was  subject  to  depredations, 
had  set  in  it  without  notice  a  spring-gun  for  the  protection 
of  his  property.  The  plaintiff,  who  was  not  aware  that 
a  spring-gun  was  set  in  the  garden  in  order  to  catch  a  pea- 
fowl, the  property  of  a  neighbor,  which  had  escaped  into  the 
garden,  got  over  the  wall,  and  his  foot  coming,  in  his  pur- 
suit of  the  bird,  into  contact  with  the  wire  which  communi- 
cated with  the  gun,  the  latter  went  off  and  *injured  [334 
him.  It  was  held,  though  his  own  act  bad  been  the  imme- 
diate cause  of  the  gun  going  off,  yet  that  the  unlawful  act 
of  the  defendant  in  setting  it  rendered  the  latter  liable  for 
the  consequences. 

In  the  course  of  the  discussion  a  similar  case  of  Jay  v. 

Whitfield (^)  was  mentioned — tried  before  Richards,  C.B., — 

in  which  a  plaintiff  who  had  trespassed  upon  premises  in 

C)  2  H.  4  C,  T44 ;  S3  L.  J.  (Ex),  177.      (')  4  Blng.,  628.       (»)  At  p.  644. 
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order  to  cut  a  stick  and  had  been  similarly  injured,  had  re- 
covered substantial  damages,  and  no  attempt  had  been  made 
to  disturb  the  verdict. 

In  Hill  V.  New  River  Company  (^)  the  defendants  created 
a  nuisance  in  a  public  highway  by  allowing  a  stream  of 
water  to  spout  up  open  and  unfenced  in  tiie  road.  The 
plaintiff's  horses  passing  along  the  road  with  his  carriage 
took  fright  at  the  water  thus  spouting  up,  and  swerved  to 
the  other  side  of  the  road.  It  so  happened  that  there  was 
in  the  road  an  open  ditch  or  cutting,  which  had  been  made 
by  contractors  who  were  constructing  a  sewer,  and  which 
had  been  left  unfenced  and  unguarded,  which  it  ought  not 
to  have  been.  Into  this  ditch  or  cutting,  owing  to  its  being 
unfenced,  the  horses  fell,  and  injured  themselves  and  the 
carriage.  It  was  contended  that  the  remedy,  if  any,  was 
against  the  contractors ;  but  it  was  held  that  the  plaintiff 
was  entitled  to  recover  against  the  company. 

In  Burrows  v.  March  Gas  and  Coke  Company  (•)  it  was 
held  in  the  Exchequer  Chamber,  affirming  a  judgment  of  the 
Court  of  Exchequer,  that  where,  through  a  breach  of  con- 
tract by  the  defendants  in  not  serving  the  plaintiff  with  a 
proper  pipe  to  convey  gas  from  their  main  into  his  premises, 
an  escape ,of  gas  had  taken  place,  whereupon  the  servant  of 
a  gasfitter  at  work  on  the  premises  having  gone  into  the  part 
of  the  premises  where  the  escape  had  occurred,  with  a 
lighted  candle,  and  examining  the  pipe  with  the  candle  in 
his  hand,  an  explosion  took  place,  by  which  the  premises 
were  injured,  the  defendants  were  liable,  though  the  explo- 
sion had  been  immediately  caused  by  the  imprudence  of  the 
gaslitter's  man  in  examining  the  pipe  with  a  lighted  candle 
in  his  hand. 

In  Collins  v.  Middle  Level  Commissioners  (")  the  defend- 
335]  ants  *were  bound  under  an  act  of  Parliament  to  con- 
struct a  cut  with  proper  walls,  gates,  and  sluices,  to  keep 
out  the  waters  of  a  tidal  river,  and  also  a  culvert  under  the 
cut,  to  carry  off  the  drainage  of  the  lands  lying  east  of  the 
cut,  and  to  keep  the  same  open  at  all  times.  In  conse- 
quence of  the  detective  construction  of  the  gates  and  sluices, 
the  waters  of  the  river  flowed  into  the  cut,  and,  bursting  its 
western  bank,  flooded  the  adjoining  lands.  The  plaintiff 
and  other  proprietors  on  the  eastern  side  closed  the  culvert, 
and  so  protected  their  lands ;  but  the  proprietors  on  the 
western  side,  to  lessen  the  evil  to  themselves,  reopened  the 

(0  7  B.  <fe  S.,  308.  («)  Law  Rep.,  7  Ex.,  96;  1  Eng.  R.,  202. 

O  Law  Rep.,  4  C.  P.,  279. 
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culvert,  and  so  increased  the  overflow  on  the  plaintiflPsland, 
and  caused  injury  to  it.  The  defendants  sought  to  ascribe 
the  injury  to  the  act  of  the  western  proprietors  in  removing 
the  obstruction  which  those  on  the  other  side  had  placed  at 
the  culvert.  But  it  was  held  that  the  negligence  of  the  de- 
fendants was  the  substantial  cause  of  the  mischief.  "  The 
defendants,"  says  Mr.  Justice  Montague  Smith,  "cannot 
excuse  themselves  from  the  natural  consequences  of  their 
negligence  by  reason  of  the  act,  whether  rightful  or  wrong- 
ful, of  those  who  removed  the  obstruction  placed  in  the  cul- 
vert under  the  circumstances  found  in  this  case."  '*  The 
primary  and  substantial  cause  of  theinjurv,"  says*Mr.  Jus- 
tice Brett,  "was  the  negligence  of  the  defendants,  and  it  is 
not  competent  to  them  to  say  that  thev  are  absolved  from 
the  consequences  of  their  wrongful  act  By  what  the  plaintiflf 
or  some  one  else  did." — "I  cannot  see  now  the  deiendants 
can  excuse  themselves  by  urging  that  the  plaintiff  was  pre- 
vented by  other  wrongdoers  from  preventing  a  part  of  the 
injury." 

The  case  of  Harrison  v.  Oreat  Northern  Railway  Com- 
pany {^)  belongs  to  the  same  class.  The  defendants  were 
bound  under  an  act  of  Parliament  to  maintain  a  delph  or 
drain  with  banks  for  carrying  off  water  for  the  protection 
of  the  adjoining  lands.  At  tne  same  time  certain  commis- 
sioners, appointed  under  an  act  of  Parliament,  were  bound 
to  maintain  the  navigation  of  the  River  VVitham,  with  which 
the  delph  communicated.  There  having  been  an  extraordi- 
nary fall  of  rain,  the  water  in  the  delph  rose  nearly  to  the 
lieight  of  its  banks,,  when  one  of  them  gave  way  and  caused 
the  damage  of  which  the  plaintiff  complained.  It  was  found 
*that  the  bank  of  the  delph  was  not  in  a  proper  con-  [336 
dition,  but  it  was  also  found,  and  it  was  on  this  that  the  de- 
fendants relied  as  a  defence,  that  the  breaking  of  the  bank 
had  been  caused  by  the  water  in  it  having  been  penned  back, 
owing  to  the  neglect  of  the  commissioners  to  maintain  in  a 
proper  state  certain  works  which  it  was  their  duty  to  keep 
up  under  their  act.  Nevertheless,  the  defendants  were  held 
liable. 

These  authorities  would  appear  to  be  sufficient  to  main- 
tain the  plaintiff's  right  of  action  under  the  circumstances 
of  this  case.  It  must,  however,  be  admitted  that  in  one  or 
two  recent  cases  the  courts  have  shown  a  disposition  to  con- 
fine the  liability  arising  from  unlawful  acts,  negligence,  or 
omissions  of  duty  within  narrower  limits,  by  holding  a  de- 
fendant liable  for  those  consequences  only  which  in  the  or- 

0)  8  H.  <fc  C,  231 ;  83  L.  J.  (Ex.),  266. 
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dinary  course  of  things  were  likely  to  arise,  and  which 
might  therefore  reasonably  be  expected  to  arise,  or  which  it 
was  contemplated  by  the  parties  might  arise,  from  such  acts, 
negligence,  or  omissions.  In  Oreenland  v, Chaplin  {^)  Pol- 
lock, C.B.,  says  :  "  I  entertain  considerable  doubt  whether 
a  person  who  is  guilty  of  negligence  is  responsible  for  all 
the  consequences  which  may  under  any  circumstances  arise, 
and  in  respect  of  mischief  which  could  by  no  possibility  have 
been  foreseen,  and  which  no  reasonable  person  would  have 
anticipated."  Acting  on  this  principle,  the  Court  of  Com- 
mon rieas,  in  a  recent  case  of  Sharp  v.  Powell  {'),  held  that 
the  action  would  not  lie  where  the  injury,  though  arising 
from  the  unlawful  act  of  the  defendant,  could  not  have  been 
reasonably  expected  to  follow  from  it.  The  defendant  had, 
contrary  to  the  provisions  of  the  Police  Act,  washed  a  van 
in  the  street,  and  suffered  the  water  used  for  the  purpose 
to  flow  down  a  gutter  towards  a  sewer  at  some  little  dis- 
tance. The  weather  being  frosty,  a  grating,  through  which 
water  flowing  down  the  gutter  passed  into  the  sewer,  had 
become  frozen  over,  in  consequence  of  which  the  water  sent 
down  by  the  defendant,  instead  of  passing  into  the  sewer, 
spread  over  the  street  and  became  frozen,  rendering  the 
street  slippery.  The  plaintiffs  horse  coming  along  fell  in 
consequence,  and  was  injured.  It  was  held  that  as  there 
was  nothing  to  show  that  the  defendant  was  aware  of  the 
obstruction  of  the  grating,  and  as  the  stoppage  of  the  water 
337]  was  not  the  *necessary  or  probable  consequence  of 
the  defendant's  act,  he  was  not  responsible  for  what  had 
happened. 

IJovill,  C.  J.,  there  says :  *'  No  doubt,  one  who  commits  a 
wrongful  act  is  responsible  for  the  ordinary  consequences 
which  are  likely  to  result  therefrom,  but,  generally  speak- 
ing, he  is  not  liable  for  damage  which  is  not  the  natural 
or  ordinary  consequence  of  such  act,  unless  it  be  shown 
that  he  knows,  or  has  reasonable  means  of  knowing,  that 
consequences  not  usually  resulting  from  the  act  are,  by  rea- 
son of  some  existing  cause,  likely  to  intervene  so  as  to  occa- 
sion damage  to  a  third  person.  Where  there  is  no  reason 
to  expect  it,  and  no  knowledge  in  the  person  doing  the 
wrongful  act  that  such  a  state  of  things  exists  as  to  render 
the  damage  probable,  if  injury  does  result  to  a  third  person 
it  is  generally  considered  that  the  wrongful  act  is  not  the 
proximate  cause  of  the  injury  so  as  to  render  the  wrong- 
doer liable  to  an  action."  And  Grove,  J.,  said  :  "  I  am  en- 
tirely of  the  same  opinion.     I  think  the  act  of  the  defendant 

(^)  5  Ex.,  243,  at  p.  248.  («)  Law  Rep.,  7  C.  P.,  263 ;  2  Eng.  R..  667. 
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was  not  the  ordinary  or  proximate  cause  of  the  damage  to 
the  plaintiff's  horse,  or  within  the  ordinary  consequences 
which  the  defendant  may  be  presumed  to  have  contem- 
plated, or  for  which  he  is  responsible.  The  expression,  the 
'natural'  consequence,  which  has  been  used  in  so  many 
cases,  and  which  I  myself  have  no  doubt  often  used,  by  no 
means  conveys  to  the  mind  an  adequate  notion  of  what  is 
meant ;  '  probable '  would  perhaps  be  a  better  expression. 
If  on  the  present  occasion  the  water  had  been  allowed  to  ac- 
cumulate round  the  spot  where  the  washing  of  the  v£Cn  took 
place,  and  had  there  frozen  obviously  within  the  sight  of 
the  defendant,  and  the  plaintiff's  horse  had  fallen  there,  I 
should  have  been  inclined  to  think  that  the  defendant  would 
have  been  responsible  for  the  conseq^uences  which  had  re- 
sulted." And  Mr.  Justice  Keating  said :  '*  The  damage  did 
not  immediately  flow  from  the  wrongful  act  of  the  defend- 
ant, nor  was  such  a  probable  or  likely  result  as  to  make  him 
responsible  for  it.  The  natural  consequence,  if  that  be  a 
correct  expression,  of  the  wrongful  act  of  the  defendant 
would  have  been  that  the  water  would  under  ordinary  cir- 
cumstances have  flowed  along  the  gutter  or  channel,  and  so 
down  the  grating  to  the  sewer.  The  stoppage  and  accumu- 
lation of  the  water  was  caused  by  ice  or  other  obstruction  at 
the  drain,  not  shown  to  have  been  known  to  the  defendant, 
*and  for  which  he  was  in  no  degree  responsible.  [338 
That  being  so,  it  would  obviously  be  unreasonable  to  trace 
the  damage  indirectly  back  to  the  defendant." 

We  acquiesce  in  the  doctrine  thus  laid  down  as  applicable 
to  the  circumstances  of  the  particular  case,  but  we  doubt  its 
applicability  to  the  present,  which  appears  to  us  to  come 
within  the  principle  of  Scott  v.  Shepherd  (*)  and  Dixon  v. 
Sell  (*),  and  the  other  cases  to  which  we  have  referred.  At 
the  same  time,  it  appears  to  us  that  the  case  before  us  will 
stand  the  test  thus  said  to  be  the  true  one.  For  a  man  who 
unlawfully  places  an  obstruction  across  either  a  public  o^: 

Erivate  way  may  anticipate  the  removal  of  the  obstruction, 
y  some  one  entitled  to  use  the  way,  as  a  thing  likely  to 
happen  ;  and  if  this  should  be  done,  the  probability  is  that 
the  obstruction  so  removed  will,  instead  of  being  carried 
away  altogether,  be  placed  somewhere  near ;  thus,  if  the 
obstruction  be  to  the  carriageway,  it  will  very  likely  be 
placed,  as  was  the  case  here,  on  the  footpath.  If  the  ob- 
struction be  a  dangerous  one,  wheresoever  placed,  it  may, 
as  was  the  case  here,  become  a  source  of  damage,  from 

(»)  8  Wils.,  403 ;  2  W.  BL  896.  P)  6  M.  A  S.,  198. 

28  EfTG.  Rep.  39 
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which,  should  iniury  to  an  innocent  party  occur,  the  origi- 
nal author  of  the  mischief  should  be  held  responsible. 
Moreover,  we  are  of  opinion  that,  if  a  person  places  a  dan- 
gerous obstruction  in  a  highway,  or  in  a  private  road,  over 
which  persons  have  a  right  of  way,  he  is  bound  to  take  all 
necessary  precaution  to  protect  persons  exercising  their 
right  of  way,  and  that  if  he  neglects  to  do  so  he  is  liable  for 
the  consequences.  It  is  unnecessary  to  consider  how  the 
matter  would  have  stood  had  the  plaintiflF  been  a  trespasser. 
The  case  of  Mangan  v.  Atterton  (')  was  cited  before  us  as  a 
strong  authority  in  favor  of  the  defendant.  The  defendant 
had  there  exposed  in  a  public  market  place  a  machine  for 
crushing  oilcake  without  its  being  thrown  out  of  gear,  or 
the  handle  being  fastened,  or  any  person  having  the  care  of 
it.  The  plaintiff,  a  boy  of  four  years  of  age,  returning  from 
school  with  his  brother  a  boy  of  seven,  and  some  other  boys, 
stopped  at  the  machine.  One  of  the  bojrs  began  to  turn  the 
handle;  the  plaintiff,  at  the  suggestion  of  his  brother, 
placed  his  hand  on  the  cogs  of  the  wheels,  and  the  machine 
339]  being  *set  in  motion,  three  of  his  fingers  were  crushed. 
It  was  held  by  the  Court  of  Exchequer  that  the  defendant 
was  not  liable,  first,  because  there  was  no  negligence  on  the 
part  of  the  defendant,  or,  if  there  was  negligence,  it  was  too 
remote ;  and  secondly,  because  the  injury  was  caused  by  the 
act  of  the  boy  who  turned  the  handle,  and  of  the  plaintiff  him- 
self who  was  a  trespasser.  With  the  latter  ground  of  the  de- 
cision we  have  in  the  present  case  nothing  to  do  ;  otherwise 
we  should  have  to  consider  whether  it  should  prevail  against 
the  cases  cited,  with  which  it  is  obviously  in  conflict.  If 
the  decision  as  to  negligence  is  in  conflict  with  our  judg- 
ment in  this  case,  we  can  only  say  we  do  not  acquiesce  in  it. 
It  appears  to  us  that  a  man  who  leaves  in  a  public  place, 
along  which  persons,  and  amongst  them  chilaren,  have  to 
pass,  a  dangerous  machine  which  may  be  fatal  to  any  one 
who  touches  it,  without  any  precaution  against  mischief,  is 
not  only  guilty  of  negligence,  but  of  negligence  of  a  very 
reprehensible  character,  and  not  the  less  so  because  the  im- 
prudent and  unauthorized  act  of  another  may  be  necessary 
to  realize  the  mischief  to  which  the  unlawful  act  or  negli- 
gence of  the  defendant  has  given  occasion.  But  be  this  as 
it  may,  the  case  cannot  govern  the  present.  For  the  de- 
cision proceeded  expressly  on  the  ground  that  there  had 
been  no  default  in  the  defendant ;  here  it  cannot  be  dis- 
puted that  the  act  of  the  defendant  was  unlawful. 

O  4  H.  4  C,  888;  Law  Rop.,  1  Ex.,  289. 
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On  the  whole,  we  are  of  opinion,  both  on  principle  and 
authority,  that  the  plaintiff  is  entitled  to  our  judgment. 

Jvdgmentfor  the  plaintiff . 

Solicitor  for  plaintiff:  J,  C.  Button. 
Solicitor  for  defendant :  J".  H.  Williams. 

See  21  Eng.  R.,  807  note;  21  Eng.  Where   &  child   strayed    upon   the 

Rep.,  35  note  ;  17  Eng.  Rep.,  200  note  ;  |ppoand8  of  a  railroad  company  and  was 

1  Thompson    on  Neg.,  283,    298-^325  mi ured  by  a  tarn  table  being  moved  by 

note.  otner  children,  the  company  was  held 

One  who    does    an  illegal  or  mis-  liable  on  the  ground  that  it  was  a  qaes- 

chievous  act,  which  is  likely  to  prove  tion  of  fact  for  the  jury  whether  the 

injurious  to  others,  is  answerable  to  the  turn  table  was  not  a  place  where  chil- 

consequenoes  which  may  directly  and  dren  would  be  likely  to  go,  and  whether 

naturally    result    from    his    conduct,  the  company  was  not  guilty  of  negli- 

though  he  did  not  intend  to  do  the  par-  gence  in  failing  to  lock  or  fasten  it  so 

ticular  injury  which  followed.  it  could    not  be  moved    by  children 

Therefore,  where  the  defendant,  hav-  going  there  to  play  :  R.  R.  Co.  9.  Stout, 

ing  had  a  quarrel  with  a  boy  in  the  17  Wall.,  657;    Keefe  v.  Milwaukee, 

street  in  a  city,  took  up  a  pick  axe  and  etc.,  21  Minn.,  207,  210-2  ;  Whirley  9. 

followed  him  into  the  plaintiff's  store,  Whiteman,  1  Head  (Tenn.),  610. 

and,  in  endc»avorin^  to  keep  out  of  de-  But  see  Koons  v.  St.  Louis,  etc. ,  65 

fendant's  reach,   the  boy  ran  against  Mo.,  592;  Mc Al pin  «.  Powell,  70  N.Y., 

and  knocked  out  the  faucet  from  a  cask  126,  26  Am.  Rep.,  555,  562  note. 

of  wine,  by  means  of  which  a  quan-  Where  the  defendant  left  his  horse 

tity  of    the  wine    ran  out    and    was  and  cart  in  a  crowded  street,  and  dur- 

wasted  :      Held,   that    defendant  was  ing  his  absence  a  companv  of  children 

liable  to  plaintiff   for  the  damages :  began  to  play  with  the  horse  and  to 

Vandenburgh  v.  Truax,  4  Denio,  464.  climb  into  the  cart,  and  whilst  they 

The  owner  of  machinery  or  other  were  so  occupied  the  horse  moved  on 

property,  which  may,  by  being  trifled  and  one  of  the  children  under  seven 

witn  by  children,  result  in  injury  to  years  of  age  fell  under  the  wheel  of 

them,  is  liable  if  he  negligently  leave  the  cart  and  broke  his  leg  :   Held,  that 

it,  even  upon  his  own  land,  where  chil-  the  jury  were  warranted  in  awarding 

dren,  by  interfering  therewith,  may  be  damages  to  the  child  for  the  injury  : 

injured  :   Birge  v.  Gardner,  19  Conn.,  Lynch  v.  Nurden,  Am.  &  Hodges,  158, 

507 ;  Chicago  v.  Mayor,  18  Ills.,  860.  1  Q.  B.,  29. 


[8  Queen's  Bench  Division,  840.] 

Dec.  19,  1877. 

[IN  THE  COURT  OF  APPEAL.] 

*DoYLE  V.  Kaufman.  [340 

J^neUce — Wril  of  Summons,  Renewal  of— Time,  Extension  of -^Statute  of  Limitaf.io»s 

(21  Jac,  1,  e.  16). 

Semble,  the  time  for  renewing  a  writ  of  summons  cannot  be  extended  undor  Order 
ivn,  Rule  6,  where  the  plaintifTs  claim  would,  in  the  absence  of  such  renewal,  be 
barred  by  the  Statute  of  Limitations  (21  Jac.  1,  c.  16). 

Appeal  from  the  decision  of  the  Queen's  Bench  Divi- 
sion (*)  refusing  an  application  to  renew  a  writ  of  summons 

(»)  Ante,  p.  7. 
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after  the  period  of  twelve  months  had  elapsed.  The  plain- 
tiffs claim  was  at  the  date  of  the  application  barred  by  the 
Statute  of  Limitations. 

The  plaintiff,  a  solicitor,  had  instructed  his  managinff 
clerk  to  renew  the  writ  under  Order  viii,  Rule  1.  The  clerk 
failed  to  do  so,  and  was  subsequently  dismissed.  Before 
the  twelve  months  had  expired,  uie  plaintiff  became  aware 
that  the  clerk  had  omitted  to  renew  the  writ. 

Willis^  Q.C.,  for  the  plaintiflf,  cited  LaJcin  v.  Watson(^\ 
Culvervyell  v.  JVugee{*)^  and  Cornish  v.  Hocking  {*). 

The  Court  (Bramwell,  Brett  and  Cotton,  L.  J J.)  intimated 
that  in  their  opinion  the  principle  of  the  judgment  in  the 
Queen's  Bench  Division  was  right,  but  dismissed  the  appli- 
cation on  the  ground  that  the  plaintiff  himself  had  been 
guilty  of  such  laches  as  disentitled  him  to  a  renewal  of 
the  writ. 

Appeal  dismissed. 

Solicitors  for  plaintiff :  JS.  Doyle  <6  Sons. 

0)  2  C.  &  M.,  686.      (<)  16  M.  <fc  W.,  669.      («)  1  E.  A  B.,  602 ;  22  L.  J.  (Q.B.),  142. 


[3  Queen's  Bench  Division,  841.] 
Feb.  21,  1878. 

341]  *Francis,  Appellant ;  Maas  and  Others,  Eespondents. 

AdulUraiion—AduUercUton  of  Seeds  Act  (32  <fc  88  Vid,  e.  112),  ».  %—JOyein{f  Seeda— 

Seeds  of  "  atiot/ier  kiftd,** 

Under  82  &  S3  Vict.  c.  112,  which  by  s.  2  defines  the  term  "  to  dye  seeds,"  as 

fiving  to  seeds  by  any  process  of  coloring,  dyeing,  sulphur  smoking,  or  other  arti- 
cial  means,  the  appearance  of  seeds  of  another  kind,  and  by  s.  3  imposes  a  penalty 
upon  any  person,  who  with  intent  to  defraud,  ••  dyes  any  seeds,  or  sells  any  dyed 
seed,"  no  offence  is  committed  by  subjecting  seeds  to  a  process  by  sulphur  smoking, 
so  as  to  improve  them  in  appearance,  and  to  make  old  and  inferior  seed  appear  to 
be  new  seed,  so  long  as  such  seed  is  not  ma<le  to  appear  of  a  different  species  or  de- 
scription from  that  to  which  it  actually  belongs. 

Case  stated  by  a  metropolitan  police  magistrate  under  20 
&  21  Vict.  c.  43. 

The  defendants,  seed  merchants,  appeared  to  a  summons 
taken  out  against  them  by  Alexander  Francis,  under  the 
Seeds  Adulteration  Act,  32  &  33  Vict.  c.  112 (') :    ''For  that 

(*)  By    "  Tlie  Adulteration    of   Seeds  tent  to  defraud,  or  to  enable  another  per- 

Act,  1869,"  32  (b  88  Vict.  c.  112,  s.  2, the  son  to  defraud,  does  any  of  the  following 

term  "  to  dye  seeds,"  means  to  give  to  things,  that  is  to  say  (2),  dyes,  or  causes 

seeds,  by  any  process  of  coloring,  dyeing,  to  be  dyed,  any  seeds,  or  (3),  sells,  or 

sulphur  smoking,  or  other  artificial  means,  causes  to  be  sold,  any  ....  dyed  seeds, 

the  appearance  of  seeds  of  another  kind,  shall  (1),  for  the  first  offence,  be  liable  to 

By  s.  3 :   Every  person  >vho  with  in-  a  penalty  not  exceeding  £6. 
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they  did  unlawfully  with  intent  to  enable  some  other  person 
to  defraud,  cause  to  be  dyed  certain  seeds  within  the  true 
intent  and  meaning  of  the  act,  viz.,  clover  seeds,"  &c. 

It  was  proved  that  the  defendants  had,  in  fact,  submitted 
the  seeds  in  question  to  a  certain  process  of  sulphur  smok- 
ing, whereby  their  appearance  had  been  greatly  improved, 
and  that,  in  short,  a  very  inferior  and  comparatively  worth- 
less sample  of  old  clover  seed  had  by  the  process  been  made 
to  resemble  new  and  valuable  clover  seed ;  but  it  was  not 
proved  nor  alleged  that  there  was  any  representation  that 
the  seed  was  other  in  sort  than  what  it  really  was,  viz., 
clover  seed. 

In  the  interpretation  clause  of  the  act  **the  term  to  dye 
seeds  means  to  give  seeds,  by  any  process  of  coloring,  dye- 
ing, sulphur  smoking,  or  other  artificial  means,  the  appear- 
ance of  *seeds  of  another  kind."  It  was  argued  for  [342 
the  complainant  that  these  words  would  include  manipula- 
tion of  seeds  by  such  process  or  artificial  means,  in  order 
fraudulently  to  present  the  appearance  of  improved  quality. 
The  magistrate  was  of  opinion  that  the  words  of  the  stat- 
ute, "seeds  of  another  kind,"  meant  a  totally  different 
thing  from  old  and  inferior  seeds  of  the  same  kind,  altered 
so  as  to  pass  for  new  and  reliable  seeds,  and  holding  that 
the  conduct  of  the  defendants,  however  reprehensible,  did 
not  bring  them  within  the  penalties  of  the  act,  he  dismissed 
the  summons. 

O.  JS,  Lyon^  for  the  respondents :  The  magistrate  was 
right.  What  was  done  to  tne  clover  seed  did  not  give  it  the 
appearance  of  seed  of  another  kind,  taking  the  word 
*'kind"  in  its  ordinary  meaning.  No  foreign  substance 
was  mixed  with  it,  and  it  could  never  be  supposed  to  be 
anything  but  clover  seed.     [He  was  then  stopped.] 

Grain^  for  the  appellant :  There  can  be  no  doubt  of  the 
fraudulent  intention  of  the  appellants,  and  if  by  some  pro- 
cess inferior  seed  is  to  be  made  to  look  like  that  which  it  is 
not — seed  of  a  superior  quality — the  case  is  within  the  act. 
Smoking  the  seed  with  sulphur  is  much  the  same  as  if  an- 
other seed  were  actually  mixed  with  it. 

CocKBURN,  C.J.:  I  regret  that  I  am  compelled  to  arrive 
at  the  conclusion  that  this  case  is  not  within  the  act.  There 
can  be  no  doubt  that  what  was  done  was  a  wicked  fraud, 
which  ought  to  be  provided  against  by  the  Legislature  ;  but 
we  cannot,  without  doing  violence  to  the  language  of  the 
section  before  us,  hold  that  the  respondents  were  liable. 
We  are  called  upon  to  say  whether  the  facts  bring  the  case 
within  a  penal  act,  and  whether  it  embraces  the  particular 
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fraud  which  is  shown  to  have  been  practised.  The  pre- 
amble of  the  act  states  that  the  practice  of  adulterating 
seeds,  in  fraud  of  Her  Majesty's  subjects,  and  to  the  great 
detriment  of  agriculture,  requires  to  be  repressed  by  more 
effectual  laws,  &c.,  and  it  proceeds  to  impose  a  penalty 
upon  any  one  who  dyes  seeds,  so  as  to  give  them  the  ap- 
pearance of  seeds  of  another  kind.  Now,  construing  the 
word  "kind,"  according  to  the  meaning  given  to  it  in  the 
343]  *standard  dictionaries,  the  act  cannot  be  taken  to  ap- 
ply to  something  done  with  the  object  of  improving  the  ap- 
pearance of  the  seed  without  introducing  foreign  suDstances 
m  it,  and  passing  it  off  as  a  thing. substantially  different 
from  that  which  it  is.  Here  nothing  of  the  character  of  ad- 
mixture takes  place.  The  seeds  are  not  made  to  assume  the 
appearance  of  seeds  of  a  kind  other  than  they  are,  that  is, 
white  clover  seed.  The  words,  "another  kind,"  do  not  ap- 
ply to  a  mere  improvement  in  appearance,  and  nothing  could 
have  been  easier  than  for  the  Legislature  to  have  included 
this  case  in  the  enactment.  Without  express  words  I  do 
not  think  that  we  can  treat  the  word  "quality"  as  synony- 
mous with  "kind."  The  seeds  always  retained  the  appear- 
ance of  that  which  they  actually  were,  and  it  was  not  the 
case  of  the  seeds  of  some  noxious  weed  being  made  to  ac- 
quire the  appearance  of  the  seeds  of  some  other  plant. 
They  were  only  altered  as  regards  quality. 

Manisty,  J.:  I  share  the  regret  expressed  by  the  Lord 
Chief  Justice  in  holding  that  this  information  cannot  suc- 
ceed. Tlie  preamble  is  a  key  to  the  construction  of  the 
act,  though  there  is  of  course  nothing  to  prevent  a  clause 
from  going  further.  Now  the  preamble  suggests  that  the 
act  was  aimed  at  the  adulteration  of  seeds,  and  though  the 
word  "kind,"  which  is  used  afterwards,  is  not  free  from 
ambiguity,  it  ought  not,  if  there  is  real  doubt,  be  construed 
so  as  to  create  an  offence  and  impose  a  penalty.  Now, 
reading  the  enactment  in  conjunction  with  the  interpreta- 
tion clause,  I  think  the  natural  conclusion  is  that  it  applies 
to  something  which  makes  the  seeds  appear  to  be  of  a  dif- 
ferent sort  from  that  which  they  are,  and  not  to  something 
which  merely  gives  them  the  appearance  of  seed  of  a  better 
quality. 

Judgiaent  for  the  resi)oiidenis. 

Solicitors  for  appellant :  Tahourdins  &  Hargreaves. 
Solicitors  for  respondents :  Simpson  &  Palmer. 
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[3  Queen's  Bench  Division,  844.] 
May  6,  1878. 

♦GcAKDiANS   OF  Keynsham   Union,    Appellants ;     [344 
Guardians  of  Bedminster  Union,  Respondents. 

Poor  Law— Divided  Parishes  Act  (39  <fr  40  VicL  e.  61),  #.  ^6— Child  under  Siztet'ir^ 

MoUur  Marrying  again. 

Under  the  Divided  Parishes  Act  (89  <fc  40  Vict  c.  61),  s.  35,  which  enacts  that— 
no  person  shall  be  deemed  to  have  derived  a  settlement  from  any  other  person, 
whether  by  parentage,  estate,  or  otherwise,  except  in  the  case  of  a  wife  from  her 
husband,  and  in  the  case  of  a  child  under  the  age  of  sixteen,  which  child  shall  take 
the  settlement  of  its  father  or  of  its  Mridowed  mother,  as  the  case  may  be,  up  to 
that  age,  and  shall  retain  the  settlement  so  taken  until  it  shall  acquire  another — 
children  under  the  age  of  sixteen  gain  no  settlement  by  a  second  marriage  of  their 
widowed  mother. 


[8  Queen's  Bench  Division,  356.] 
Feb.  14,  1878. 

*BULLOCK  &   Co.    V.    CORRY   &   Co.  [356 

Practice — Discoverg — Correspondence  in  Suit  between  Plaintiff  and  Third   Party — 

Order  xxxi.  Rules  11,  12,  18,  18. 

In  an  action  by  the  plaintiff's  against  the  defendants  for  not  unloading  at  the  port 
of  discharge  a  cargo  of  rice  purchased  by  the  defendants  from  the  plaintiffs,  whereby 
the  plaintiffs,  who  had  entered  into  a  charterparty  upon  terms  as  to  the  discharge 
of  the  ship  similar  to  those  contained  in  the  contract  of  sale,  were  sued  by  and  had 
to  pay  damages  to  the  shipowner : 

field,  that  the  defendants  were  not  entitled  to  inspection  of  the  papers  in  the  plain- 
tiffs' possession  relating  to  the  action  brought  against  them  by  the  shipowner,  in- 
cluding correspondence  between  them  and  their  solicitor,  and  between  their  solicitor 
and  other  persons ;  for  such  papers  would  have  been  privileged  from  discovery  in 
the  former  action,  and  the  fact  that  such  action  had  terminated  did  not  deprive 
them  of  their  privil^e. 

Claim  stating  that  the  defendants  pnrchased  from  the 

E  lain  tiffs  a  cargo  of  rice,  to  arrive  by  a  vessel  thereafter  to 
e  declared,  upon  the  terms,  amongst  others,  that  the  vessel 
should  be  ordered  at  the  defendants'  option  to  any  good 
and  safe  port  in  the  United  Kingdom,  or  on  the  continent, 
between  Havre  and  Hamburg,  both  inclusive,  or  as  near  to 
such  port  as  she  could  safely  get  without  breaking  bulk, 
and  that  the  defendants  should  take  the  cargo  from  the  ship's 
side  as  per  charterparty,  and  should  pay  weighing,  lighter- 
age, &c.  That  for  the  purpose  of  performing  this  contract, 
the  plaintiffs  entered  into  a  contract  for  the  charter  of  the 
ship  Nydia,  upon  terms  as  to  the  discharge  of  the  ship  sim- 
ilar to  those  contained  in  the  contract.     That  a  cargo  was 
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shipped  by  the  Nydia,  and  the  vessel  was  duly  declared  ac- 
cording to  the  terras  of  the  contract  by  the  plaintiffs  with 
the  defendants,  and  the  defendants  thereupon  ordered  the 
vessel  to  proceed  to  Ghent,  and  there  discharge  her  cargo. 
The  vessel  accordingly  proceeded  as  near  to  Ghent  as  she 
could  safely  get  without  breaking  bulk,  and  all  things  hap- 
pened, &c.,  to  enable  the  plaintiffs  to  have  the  cargo  taken 
by  the  defendants  from  the  ship's  side,  and  the  defendants 
became  and  were  bound  to  pay  weighing,  lighterage,  &c., 
and  all  other  expenses  of  the  discharge  of  the  cargo,  accord- 
ing to  the  terms  of  their  contract.  Breach,  that  the  defend- 
ants did  not,  nor  would  accept  delivery  of  the  cargo,  nor 
357]  take  it  from  the  *ship's  side,  and  did  not  pay  the 
weighing,  lighterage,  &c.,  and  the  other  expenses  of  the 
discharge  of  the  cargo  accordiiig  to  the  terms  of  the  con- 
tract, whereby  the  plaintiffs  were  put  to  great  expense,  &c., 
and  sustained  a  loss  by  the  detention  of  the  vessel  through 
the  defendants'  breach  of  their  contract,  and  were  compelled 
to  pay  costs  and  charges  in  defending  an  action  brought 
against  them  by  the  owner  of  the  ship  in  respect  of  the  de- 
fault in  the  discharge  of  the  vessel,  and  the  defendants  be- 
came liable  to  indemnify  the  plaintiffs  in  respect  of  all  costs, 
charges,  and  expenses  aforesaid,  and  the  damages  recovered 
against  the  plaintiffs  in  the  aforesaid  action. 

The  defendants  by  their  defence  denied  the  material 
allegations  in  the  statement  of  claim,  and  further  alleged 
that  they  were  not  the  purchasers  of  the  cargo,  and  acted 
in  the  transaction  merely  as  brokers. 

The  plaintiffs  admitted  on  affidavit  the  possession  of  the 
following  documents — Correspondence  between  the  plaintiffs 
and  their  solicitors  relating  to  the  questions  in  dispute  in  this 
action,  and  also  the  action  of  iloans  [the  shipowner]  v. 
Bullock ;  correspondence  between  the  plaintiffs'  solicitors 
and  Messrs.  Bateson  &  Co.  [Evans'  solicitors] — but  objected 
to  the  production  of  them,  on  the  ground  that  they  consisted 
of  instructions  to  counsel,  and  the  papers  in  this  action,  and 
in  that  brought  by  the  shipowner  against  the  now  plaintiffs. 
A  summons  was  taken  out  by  the  defendants  before  Field, 
J.,  calling  upon  the  plaintiffs  to  show  cause  why  they  should 
not  produce  for  inspection  the  documents  above  mentioned. 
The  learned  judge  having  dismissed  the  summons  on  the 
ground  that  the  documents  were  privileged,  the  defendants 
appealed. 

Maurice  Powell  {Finlay  with  him),  in  support  of  the 
motion :  The  papers  are  not  privileged  from  inspection. 
They  clearly  relate  to  the  matters  in  question  in  this  action, 


Vol  m.]  QUEEFS  BENCH  DIVISION.  313 

■  -  —    - 

Bullock  V.  Corry.  1878 

and  are  of  a  similar  character  to  the  agreement  of  compro- 
mise in  Hutchinson  v.  Olover{^),  which  was  made  in  a  pre- 
vious action  relating  to  the  same  subject-matter,  but  which 
was  nevertheless  held  to  be  subject  to  inspection. 

A.  Wilson^  for  the  plaintiffs :  The  defendants  are  not  en- 
titled to  *inspection  of  a  confidential  correspondence  [358 
in  a  previous  action  between  the  plaintiffs  and  a  third  per- 
son. Tlie  decisions  in  equity  show  that,  although  inspec- 
tion is  granted  of  documents  which  go  to  make  up  the  record 
in  an  action,  and  also  of  the  indorsements  of  counsel  on  a 
brief,  yet  that  anything  in  the  nature  of  private  instructions 
for  an  action  is  privileged.  This  is  distinctly  shown  by  the 
two  cases  of  Nicholl  v.  Jones  (')  and  Walsham  v.  Staiaton  (*), 
where  tlie  reports  of  an  accountant  employed  by  a  solicitor, 
instructions  to  counsel,  and  notes  and  observations  made  by 
him,  were  held  to  be  privileged,  and  in  the  later  case  of 
Wilson  V.  Northampton  and  Banbury  Junction  Railtoay  (*), 
the  privilege  was  extended  to  correspondence  with  a  solici- 
tor upon  a  contract  which  had  not  then  led  to  litigation.  It 
may  be  assumed,  therefore,  that  this  application  could  not. 
have  been  made  while  the  action,  ^^Boans  v.  Bullock,^^  was 
in  progress.  But  the  present  action  involves  the  same  ques- 
tion, and  there  is  no  reason  why  tlie  privilege  should  be 
limited  to  an  existing  suit.  In  Hutchinson  v.  Olover  (')  the 
agreement  of  compromise  was  an  operative  act,  like  the 
judgment  of  a  court,  and  could  not  be  regarded  as  a  private 
communication. 

M.  Powell^  in  reply :  The  papers  are  relevant  to  the  de- 
fendants' case ;  for,  had  it  not  been  for  the  previous  action, 
the  damages  for  breach  of  the  defendants'  contract  would 
have  been  nominal. 

CocKBURN,  C.J.:  I  entertain  not  doubt  that  my  Brother 
Field  was  right.  The  privilege  which  attaches  by  the  in- 
variable practice  of  our  courts  to  communications  betw;een 
solicitor  and  client  ought  to  be  carefully  preserved.  In  my 
opinion  the  rule  is,  once  privileged,  always  privileged.  This 
will  apply,  d  fortiori^  where  the  succeeding  action  is  sub- 
stantially the  same  as  that  in  which  the  documents  were 
used.  Let  us  suppose  an  action  and  cross-action  to  be 
brought  between  the  same  parties.  Could  it  be  said  that 
what  passed  between  the  client  and  his  solicitor  in  the  action 
was  not  privileged  from  inspection  in  the  cross-action  ?  But 
this  is  substantially  the  same  question  which  is  now  brought 

(»)  1  Q.  B.  D.,  188.  («)  2  H.  &  M.,  1. 

(«)  2  H.  A  M..  588.  (<)  Taw  Rep.,  14  Eq.,  477;  8  Eng.  R.,  866. 

28  Eng.  Rep.  40 


314  QUEEFS  BENCH  DIVISION.  [Vol  IIL 

1878  Bishop  of  St  Albans  v.  Battersby. 

before  us.  In  the  first  action  the  shipowners  sued  the 
359]  charterer  for  not  discharging  the  cargo  according 
to  the  terms  of  the  charterparty,  and  in  the  present  action 
the  charterer  resorts  to  his  remedy  over  against  the  mer- 
chant on  the  contract  of  sale.  In  both  actions  the  facts  are 
the  same ;  the  difference,  if  any,  is  that  in  the  former  suit 
the  present  plaintiffs  were  defendants.  The  fact  that  their 
position  is  reversed  can  make  no  difference  with  regard  to 
their  privilege.  The  present  plaintiffs  knew  in  the  former 
action  that  they  had  become  liable  to  the  shipowner  by  the 
terms  of  the  charterparty,  and  they  would  naturally  lay 
before  their  solicitor  the  whole  of  the  facts  from  beginning 
to  end.  To  hold  that  such  communications  are  not  privi- 
leged would  be  contrary  to  common  sense  and  justice. 

Mellob,  J.:  I  am  entirely  of  the  same  opinion.  It  is 
plain  that  the  papers  which  the  defendants  desire  to  inspect 
are  the  confidential  communications  between  the  plaintiffs 
and  their  solicitor,  and  no  ground  has  been  shown  for  hold- 
ing that  these  communications  are  not  privileged.  I  am 
glad  to  find  that  our  decision  is  in  conformity  with  the  prac- 
tice in  the  courts  of  equity. 

07'der  reused. 

Solicitors  for  plaintiffs :  Hollams^  Son  &  Coward. 
Solicitor  for  defendants  :    W.  J,  Foster, 


[8  Queen's  Bench  Division,  859.] 
May  21,  1878. 

Bishop  of  St.  Albans  and  Others  v.  Battersby. 

Covenaivt  in  Lecae  not  to  use  the  denmed  Premises  as  a  Beer-shop  or  Public  house — Sals 
of  Beer  by  Retail  to  be  consumed  off  tJie  Premises — Breach  of  Covenant 

A  lease  contained  a  covenant  by  the  lessees  not  to  permit  any  house  that  might 
have  been  erected  on  tlio  land  demised  to  be  used  as  a  beer-shop,  or  public  house,  or 
any  theatre,  or  public  show,  or  exhibition. 

The  assignee  of  the  lease  carried  on  the  business  of  a  grocer  and  baker  at  a  shop 
erected  on  the  land  demised.  He  obtained  an  excise  retail  beer  license  for  the  sale 
of  beer  to  be  consumed  off  the  premises,  and  sold  beer  in  pursuance  thereof  in 
bis  shop : 

lleldf  a  breach  of  the  covenant. 

Special  case,  the  facts  of  which  were  in  substance  as 
follows : — 

By  an  indenture  of  lease,  dated  the  7th  of  May,  1868,  the 
360]  *Reverend  Brabazon  Lowther  and  the  Bishop  of 
Rochester  demised  to  the  Ilaydock  Collieries  Industrial  Co- 
operative Society  a  certain  plot  of  land.    By  the  said  lease 
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the  lessees  covenanted  for  themselves,  their  successors  and 
assigns,  amongst  other  things,  that  they  would  not  carry  on 
certain  noisy  or  offensive  businesses  specified  on  the  land, 
and  should  not  nor  would  permit  any  house  or  building,  to 
be  erected  in  pursuance  of  the  covenant  in  that  behalf  there- 
inbefore contained,  to  be  appropriated  for  or  converted  into 
a  place  of  public  worship,  without  the  special  license  in 
writing  of  the  lessors,  and  should  not  nor  would  permit  any 
house  or  houses,  which  might  have  been  erected  on  the  prem- 
ises, to  be  used  as  a  beer-shop,  or  public  house,  or  any  thea- 
tre, or  public  show,  or  exhibition. 

The  lease  contained  a  proviso  for  re-entry  for  breach  of 
covenant. 

The  plaintiffs  were  the  assignees  of  the  reversion  in  the 
lease,  and  the  defendant  was  the  assignee  of  the  term. 

Pursuant  to  one  of  the  covenants  in  the  lease  certain  build- 
ings, consisting  of  a  shop  and  warehouse,  were  erected  after 
the  date  thereof  on  the  land. 

The  defendant,  who  was  a  grocer  and  baker,  carried  on 
business  in«  the  shop  and  premises  in  partnership  with  his 
brother,  Aaron  Battersby.  In  September,  1876,  Aaron 
Battersby  obtained  an  excise  retail  beer  license,  for  the  sale 
of  beer  to  be  consumed  off  the  premises.  In  October,  1877, 
Aaron  Battersby  obtained  a  renewal  of  such  license.  The 
plaintiffs  were  no  parties  to  the  granting  of  such  licenses. 

Aaron  Battersby  and  the  defendant,  from  the  date  of  the 
granting  of  the  said  license  in  September,  1876,  down  to  the 
12th  of  November,  1877,  in  addition  to  carrying  on  their 
ordinary  business  as  grocers  and  bakers  at  the  said  shop 
and  premises,  had  been  in  the  habit  of  selling  there,  under 
and  in  pursuance  of  the  beer  license,  beer  by  retail  to  be 
drunk  and  consumed  off  the  premises,  and  not  to  be  drunk 
or  consumed  on  the  premises,  and  no  part  of  the  beer  sold 
by  them  at  the  said  house,  shop,  or  premises  had  ever  been 
drunk  or  consumed  therein  or  thereon. 

The  plaintiffs  brought  their  action  for  recovery  of  the 
premises  as  on  a  forfeiture  for  breach  of  the  covenant  above 
mentioned. 

*The  question  for  the  court  was,  whether  the  sale  [361 
of  beer  as  aforesaid  constituted  a  breach  of  the  covenant 
and  a  cause  of  forfeiture. 

W.  O.  Harrison^  Q.C.,  for  the  plaintiffs:  There  was 
clearly  a  breach  of  the  covenant,  and  consequently  a  for- 
feiture.    A  place  where  beer  is  sold  by  retail  is  a  beer-shop. 

J.  Dighy^  for  the  defendant :  The  term  '*  beer-shop''  as 
used  inthe  covenant  means  the  same  as  a  "beerhouse," 
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that  is  to  say,  a  place  where  beer  is  sold  to  be  drunk  on  the 
premises.  The  context  shows  that  what  was  intended  was 
to  prevent  the  use  of  the  premises  for  certain  purposes  tend- 
inor  t^  create  noise  and  disorder.  In  London  and  North 
Western  Ry,  Co,  v.  Oarnettf^)  it  was  held  that  a  covenant 
not  to  use  premises  as  a  beer  house  was  not  broken  by  the 
sale  of  beer  to  be  consumed  oflf  the  premises.  James,  V.C., 
says  in  that  case,  "The  question  is,  what  was  the  meaning 
of  the  parties  to  the  deed,  and  what  was  the  ordinary 
meaning  of  the  term  'beer  house'  at  the  time  when  it  was 
executed.  Now,  a  person  minded  to  ascertain  the  legal 
meaning  of  the  word  would  naturally  resort  to  Burns'  Jus- 
tice of  the  Peace,  which  was  the  book  in  constant  use  by 
magistrates  who  bad  to  decide  on  granting  or  refusing 
licenses.  In  the  edition  of  1845,  current  at  that  time,  it  was 
defined  as  '*a  house  in  which  beer,  &c.,  is  sold  by  retail  to 
be  drunk  or  consumed  on  the  premises."  Jones  v.  Bane(^) 
is  to  the  same  effect.  There  the  covenant  was  not  to  carry 
on  the  trade  or  calling  of  an  hotel  or  tavern  keeper,  publican 
or  beer-shop  keeper,  or  seller  by  retail  of  wine,  beer,  spirits, 
or  spirituous  liquors,  and  it  was  held  that  the  sale  of  wine 
and  spirits  in  bottle  by  a  person  in  the  course  of  his  trade 
was  not  such  a  breach  of  the  above  covenant  as  the  court 
would  interfere  with  :  see  also  Pease  v.  Coats  ("). 

[CocKBURN,  C.J. :  There  the  words  were,  a  "  public  house 
for  the  sale  of  beer."] 

Originally  the  license  was  general  for  sale  of  beer  to  be 
consumed  either  on  or  off  the  premises.  In  the  first  in- 
stance, the  license  for  retailing  oeer  under  11  Geo.  4  &  1 
362J  Wm.  4,  c.  64,  authorized  the  *sale  of  beer  generally, 
and  consequently  for  consumption  off  the  premises  and  also 
on  the  premises. 

The  4  &  5  Wm.  4,  c.  85,  recited  that  much  evil  had  arisen 
from  the  conduct  of  such  beer  houses,  and  provided  that 
when  the  license  was  for  consumption  on  the  premises,  a 
certificate  of  good  character  should  be  required,  and  that 
the  license  granted  under  the  former  act  without  such  cer- 
tificate should  not  authorize  the  sale  of  beer  to  be  consumed 
on  the  premises.  The  term  ''beerhouse"  or  ''beer-shop" 
is  usually  employed,  however,  in  relation  to  places  where 
beer  is  sold  by  retail  to  be  consumed  on  the  premises. 

W.  O,  Harrison^  Q.C.,  in  reply. 

CooKBURN,  C.J.:  The  contention  for  the  defendant  is, 
that  the  term  "beer-shop"  as  used  in  the  lease  is  synony- 

(')  Law  Rep.,  9  Eq.,  26.  («)  Law  Rep.,  9  Eq.,  674. 

(«)  Law  Rep.,  2  Eq.,  688. 
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mous  with  the  term  **beer  house."  If  at  the  time  the  lease 
was  made  there  had  been  no  snch  thing  as  a  beer-shop,  as 
distinguished  from  a  **  beer  house,"  I  should  have  agreed 
with  Mr.  Digby.  But  at  the  time  of  the  granting  of  the 
lease  a  state  of  things  had  arisen  differing  from  that  which 
had  existed  at  one  time,  and  what  was  once  unknown  had 
come  into  existence,  viz.,  a  house  used  exclusively  for  the 
sale  of  beer  to  be  drunk  off  the  premises.  Such  a  house 
would  be  distinguishable  from  the  '*beer  house,"  and  to  it 
the  term  ** beer-shop"  is  quite  as  applicable  as  to  a  beer 
house.  When  we  find  that  there  is  one  class  of  premises 
capable  of  being  thoroughly  ascertained  and  distinguished 
by  the  term  "beer  house,"  and  that  the  term  "beer-shop" 
is  appropriate  to  another  class  of  premises  altogether,  it  fol- 
lows that  the  two  terms  "  beer  house  "  and  "  beer-shop  "  are 
not  synonymous.  The  term  "beer-shop  "  is  large  enough  to 
embrace  the  particular  establishment  in  question.  A  shop 
is  a  place  where  goods  are  sold.  It  most  generally  happens 
that  they  are  not  consumed  where  they  are  sold,  and  so  the 
term  is  usually  applied  to  places  where  goods  are  sold  but 
not  consumed.  Tne  result  is  that  the  terms  used  by  the 
lease  are  large  enough  to  cover  this  case.  It  is  quite  possi- 
ble that  the  partied  may  not  have  intended  to  prevent  such 
a  sale  of  beer  as  this,  but  as  they  have  used  apt  words  to 
embrace  it,  we  cannot  cut  down  the  natural  effect  of  those 
words.  We  are  not  to  make  a  contract  for  *the  par-  {363 
ties,  but  merely  to  interpret  the  terms  they  have  used.  Our 
judgment  must  therefore  be  for  the  plaintiffs. 
Mellor,  J.,  concurred. 

JudgTTient  for  the  plaintiffs. 

Solicitors  for  plaintiffs  :  Lee  <&  Brodie. 
Solicitors  for  defendant :  Maples^  Teesdale  &  Co. 

See  Woodfairs  Landlord  and  Tenant  season.     The  appellee  occupied  the  cot- 

(llth  ed.),  620-6;  23  Eng.  Rep.,  576  tage  during  the  bathing  season  of  1860. 

note.  During  the  war,  United  States  troops 

The    case    of    Cowell    v.   Colorado  occupied  the  hotel  and  all  the  cottages 

Springs  Co. ,  there  cited,  is  reported  100  at  Point  Lookout  and  left  them  in  bad 

U.  S.  R.,  55.  condition,  and  the  place  was  not  after- 

In  1859  the  appellee  leased,  at  a  nom-  wards  regularly  reopened  and  kept  as 
inal  rent,  for  a  term  of  twenty  years,  re-  a  bathing  place,  though  the  hotel  was 
newable,  a  cottage  at  Point  Lookout,  kept  for  three  seasons.  Appellee's 
intended  as  a  bathing  place.  By  the  cottage  was  occupied  for  a  time  by  his 
terms  of  the  lease,  the  appellee's  right  tenants.  In  1877  the  appellants,  owners 
was  to  become  forfeited  if  the  cottage  of  the  fee  of  the  property,  finding  that 
was  not  "kept  in  perfect  repair  and  the  cottage  was  not  "kept  in  perfect 
tenantable  condition  for  the  occupation  repair  and  tenantable  condition,"  and 
of  respectable  persons  frequenting  said  that  it  had  been  suffered  to  be  out  of  re- 
bathing   place  "   during   any  bathing  pair  for  more  than  one  bathing  season 
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during  the  tenn  (excluding  the  time  pendent  upon  any  covenant  on  the  part 

the  property  was  occupied  by  United  of  the  lessor  to  keep  the  hotel  and 

States  troops),  entered  upon  the  prop-  grounds  in  good  order  and  repair,  suit- 

erty  and  caused  the  cottages  thereon  to  able  for  a  bathing  place,  and  that  there 

be  torn  down.     In  an  trespass  q.  c.  f.,  being  no  such  covenant  on  the  lessor's 

brought  by  the  appellee  against  the  part  in  the  lease,  none  could  be  implied; 

appellants,  it  was  held  :  though  it  was  doubtless  his  intention 

1st.  That  the  covenant  on  the  part  of  to  do  this,  as  appeared  from  the  recital 

the  appellee  to  keep  the  cottage  in  in  the*  lease :   Moyer  o.   Mitchell,   58 

"  perfect  repair  and  tenantable  condi-  Md.,  171. 

tion  "  was  absolute,  and  that  as  the  evi-  In  Simmons  o.  Farren,  1  Bing.  N.  C, 

dence  showed  that  this  covenant  had  126,  carrying  on  the  business  of  a  retail 

not    been    performed,    he   could    not  brewer  was  held  to  be  no  breach  of  a 

recover.  covenant  not  to  carry  on  the  business 

2d.  That  this  covenant  was  not  de-  of  a  common  brewer  or  retailer  of  beer. 


[8  Queen's  Bench  Division,  363.] 

March  20,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

Watt  v.  Barnett  and  Others  ('). 

PraeUee — Substituted  Service — Order  ix,  r.  2 — Absence  of  Notice  of  Proceedings — Set- 
ting aside  J^idgment — Discretion. 

The  plaintiff,  being  unnble  to  serve  one  of  the  defendants  with  the  writ,  obtained 
an  order  for  substituted  service  against  him  under  Order  ix.  Rule  2,  and  the  action 
proceeded  to  judgment  against  all  the  defendants.  The  defendant  against  whom  the 
order  for  substituted  service  had  been  made  applied  to  be  let  in  to  defend,  on  the 
ground  that  he  had  a  defence  on  the  merits,  and  that  he  had  never  had  any  notice  of 
the  action  while  pending : 

Heldj  that  as  an  order  for  substituted  service  had  been  properly  made  and  service 
effected  under  it,  the  judgment  was  res^ular,  and  that  the  defendant  could  not,  «z  de- 
bito  justitice,  claim  to  be  let  in  to  defend  the  action ;  but  that  the  court,  in  the  exer- 
cise of  its  discretion,  could  allow  him  to  do  so  if  it  were  shown  that  he  had  no 
knowledge  of  the  proceedings  and  had  a  defence  on  the  merits ;  and  that»  as  the 
giving  leave  was  discretionary,  the  court  could  impose  terms. 

This  was  an  appeal  by  Barnett  from  an  order  of  Cock- 
burn,  C.J.,  and  Mellor,  J.("). 

The  action  was  against  the  defendants,  who  had  been  the 
directors  of  a  limited  company,  to  recover  damages  on  the 
ground  that  they  had,  by  false  representations  in  a  pro- 
spectus, induced  the  plaintiflF,  J.  H.  Watt,  to  take  debentures 
in  the  company,  which  debentures  had  turned  out  worthless. 

The  writ  was  issued  on  the  1st  of  September,  1876,  and 
the  statement  of  claim  was  delivered  on  the  15th  of  January 
following.  There  were  live  defendants,  of  whom  Barnett 
was  the  first  named.  Judgment  was  entered  up  in  Febru- 
ary, 1877,  against  one  of  the  other  four  for  default  in  plead- 
3o4]  ing-  The  other  three  delivered  *defences,  on  which 
issue  was  joined,  but^two  only  of  them  appeared  at  the  trial. 

(»)  Affirming,  ante,  p.  169.  («)  8  Q.  B.  D.,  188 ;  ante,  p.  169. 
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At  the  time  when  the  present  action  was  commenced,  a 
similar  action  of  Weir  v.  Barnett  was  pending  in  the  Ex- 
chequer Division  against  the  same  defendants,  in  which 
Messrs.  Trinder  &  Co.  acted  as  solicitors  for  Barnett.  The 
plaintiffs  applied  to  Trinder  &  Co.  to  accept  service  for  Bar- 
nett in  this  action,  but  they  declined  to  do  so,  or  to  give  his 
address.  He  was  at  the  time  abroad,  and  had  not  for  some 
time  had  any  residence  or  office  in  England,  and  the  plain- 
tiflPs  could  not  discover  his  address.  The  plaintiffs,  there- 
fore, on  the  28th  of  November,  1876,  obtained  from  Master 
Hodgson  an  order  for  leave  to  effect  substituted  service,  by 
sending  a  copy  of  the  writ  in  a' prepaid  letter  addressed  to 
Barnett  at  the  office  of  Trinder  &  Co.  The  affidavit  on  which 
this  order  was  obtained  did  not  state  that  Barnett  was  abroad. 
Copies  of  the  writ  and  order  were  posted  accordingly,  and 
at  the  same  time  the  plaintiffs'  solicitors  wrote  to  Trinder  & 
Co.,  informing  them  of  this  having  been  done.  Trinder  & 
Co.  returned  the  packet  containing  the  copy  writ  and  order, 
and  a  correspondence  ensued  in  which  they  complained  that 
the  order  had  been  obtained  without  stating  that  Barnett 
was  resident  abroad,  and  contended  that  it  ought  to  be  aban- 
doned. The  plaintiffs'  solicitors  ultimately  acceded  to  this 
view,  and  informed  Trinder  &  Co.  that  they  should  apply  for 
a  fresh  order  to  the  same  effect.  They  made  the  application 
accordingly,  on  the  ground  that  Trinder  &  Co.  were  acting 
as  solicitors  for  Barnett  in  another  action,  knew  his  address, 
and  refused  to  give  it.  An  order  for  substituted  service  on 
Trinder  &  Co.  was  made  accordingly  on  the  18th  of  Decem- 
ber, under  which  the  service  was  effected,  and  on  the  20th 
of  February,  1877,  Barnett  not  having  appeared,  judgment 
for  damages  to  be  assessed  was  entered  up  against  him. 

The  action  was  tried  on  the  19th  of  November,  1877,  and 
one  of  the  two  defendants  who  appeared  at  the  trial  was 
Barnett' s  brother.  The  plaintiffs  obtained  a  verdict  upon 
which  final  judgment  was  entered  up,  and  a  considerable 
part  of  the  damages  was  recovered  from  the  defendants  other 
than  Barnett,  leaving  £500  unpaid. 

Barnett  then  applied  before  Field,  J.,  at  chambers,  for  leave 
*to  come  in  and  defend,  on  the  ground  that  the  pro-  [365 
ceedings  had  not  been  brought  to  his  knowledge  until  after 
the  final  judgment.  This  was  supported  by  an  affidavit  by 
Tinder  &  Co.,  who  stated  most  distinctly  and  precisely  that, 
although  they  had  been  in  communication  with  Barnett, 
they  had  never  informed  him  of  the  pendency  of  this  action, 
and,  by  the  affidavit  of  the  appellant  himself,  that  he  had 
never  been  informed  of  it. 
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Field,  J.,  refused  the  application,  and  Barnett  appealed. 

The  appeal  was  heard  by  Cockburn,  C.  J.,  and  Mellor,  J., 
who  made  an  order  letting  in  Barnett  to  defend,  but  only 
upon  the  terms  of  his  giving  security  for  the  amount  of  the 
judgment  that  remained  unsatisfied,  and  for  costs (').  Bar- 
nett appealed. 

Barnett  bad  successfully  defended  a  similar  action  of 
Weir  V.  Barnett  ('),  but  it  was  deposed,  and  the  affidavit 
was  not  contradicted,  that  whereas  that  action  was  for  mis- 
representations contained  in  a  prospectus  issued  after  Bar- 
nett went  abroad,  he  was  in  the  chair  at  the  meeting  of  di- 
rectors at  which  the  prospectus  on  which  the  present  action 
was  founded  was  settled. 

Wills^  Q.C.,  and  Rollandy  for  the  appellant:  It  is  ex 
debito  justiticB  that  a  judgment  should  be  set  aside  when 
the  defendant  has  had  no  notice  of  the  proceedings.  The 
judgment  therefore  ought  to  be  set  aside  unconditionally. 

The  result  of  the  similar  action  of  Weir  v.  BarnetH^)^ 
shows  that  Barnett  has  substantial  grounds  of  defence. 

Reqinald  Brown,  contra  :  The  principles  on  which  substi- 
tuted service  is  ordered  are  explained  in  Hope  v.  Hope  (*). 
If  the  service  was  irregular,  an  application  should  be  made 
to  set  it  aside,  where  there  is  no  such  application  you  can- 
not go  behind  the  order,  or  Order  ix,  Kule  2,  would  be 
rendered  inoperative. 

[Jessel,  M.R.:  There  is  no  ground  for  setting  aside  the 
order  for  substituted  service ;  the  proceedings  were  perfectly 
regular ;  but  still  the  court  has  jurisdiction  to  let  the  de- 
fendant in  to  defend  if  he  has  not  had  notice  of  the  pro- 
ceedings.] 

The  two  actions  are  quite  diflFerent.  WeirY.  Barnett  {*) 
was  for  misrepresentations  contained  in  a  prospectus  issued 
2f66]  after  Barnett  *had  left  the  country;  the  present  ac- 
tion is  for  misrepresentations  contained  in  a  prospectus 
settled  when  he  was  in  the  chair. 
Wills^  Q.C.,  in  reply. 

Jessel,  M.R.:  The  first  question  is  what  is  the  effect  of 
Order  ix.  Rule  2.  So  far  as  the  opinion  of  Mellor,  J.,  in 
this  case  differed  from  that  of  Cockburn,  C.J.,  I  concur  with 
Mellor,  J.  The  object  of  the  rule  appears  to  me  to  be  as 
stated  by  him.  The  court,  when  an  application  for  leave  to 
effect  substituted  service  is  made,  decides  as  to  the  propriety 
of  granting  it,  and  if  service  is  effected  according  to  the  order 
of  the  court  it  is,   while  the  order  remains  undischarged, 

(»)  8  Q.  B.  D.,  183 ;  antf,  p.  169.  («)  2  Ex.  D.,  82. 

(»)  10  Beav.,  237 ;  4  De  G.  M.  <k  G.,  828. 
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equivalent  for  all  purposes  to  actual  service.  I  agree,  how- 
ever, with  both  the  learned  judges  that,  though  tne  service 
may  have  been  regular  according  to  the  order,  still  the  court 
has  power  to  set  aside  the  judgment  where  that  is  necessary 
for  the  purpose  of  doing  substantial  justice.  The  mere  fact 
that  the  defendant  has  not  had  notice  of  the  proceedings  is 
not  of  itself  sufficient ;  to  hold  it  to  be  so  would  in  fact  be 
setting  aside  the  order  for  substituted  service.  But  if  he 
shows  that  he  had  no  notice,  and  that  he  has  a  good  ground 
of  defence,  it  is  reasonable  that  he  should  be  let  in  to  de- 
fend. The  lirst  question  then  is  whether  the  court  is  satisfied 
that  there  is  a  good  defence  on  the  merits,  if  not,  leave  to 
come  in  ought  to  be  refused.  I  am  not  satisfied  that  there 
is  any  defence  on  the  merits.  The  action  was  defended  by 
persons  who,  as  far  as  I  can  find  from  the  affidavits,  were  in 
precisely  the  same  position  as  Barnett.  He  urges  that  he 
was  successful  in  another  action  of  Weir  v.  Barnett  ('),  but 
it  would  appear  that  he  was  successful  because  the  fraud- 
ulent representations  complained  of  were  contained  in  a 
document  with  which  he  was  not  personally  connected. 
Here  it  is  deposed  that  the  proof  of  the  prospectus  com- 
plained of  was  settled  at  a  meeting  at  which  JBarnett  was 
chairman,  and  this  statement  has  not  been  contradicted. 
On  these  materials  I  should  not  have  been  sufficiently  con- 
vinced of  his  having  a  good  ground  of  defence  to  induce  me 
to  allow  him  to  defend.  The  court  below  has  taken  a  more 
favorable  view  and  has  allowed  him  to  defend  on  giving 
security,  which  the  plaintiff  consents  to  reduce  to  the  amount 
now  remaining  *due.     The  plaintiff  not  having  ap-    [367 

Elied  for  an  alteration  of  the  order  we  have  nothing  to  do 
ut  to  dismiss  the  appeal. 

Cotton,  L.J.:  The  plaintiff  does  not  ask  us  to  vary  the 
order  but  consents  to  reduce  the  amount  of  the  security. 
The  defendant  contends  that  he  has  a  right  to  be  admitted 
to  defend  without  having  any  terms  imposed  upon  him.  I 
think  that  he  has  not.  I  agree  with  the  Master  of  the  Rolls 
that  substituted  service  duly  effected  must  be  regarded  in 
the  same  light  as  personal  service.  We  need  not  consider 
the  question  whether  the  order  for  substituted  service  wljen 
made  could  under  the  circumstances  of  this  case  have  been 
discharged,  but  it  appears  to  me  that  it  was  properly  made. 
There  are  various  grounds  on  which  such  an  order  may  be 
made.  Where  a  solicitor  is  acting  for  the  party  substituted 
service  on  him  may  properly  be  ordered,  and  so  upon  any 
other  persons  with  whom  the  court  is  satisfied  that  the 

(»)  8  Ex.  D.,  82. 

28  Eng.  Rep  41 
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party  is  in  communication,  and  though  Trinder  &  Co.  did 
not  in  fact  communicate  the  service,  yet  as  they  were  acting 
for  Barnett  in  a  similar  litigation  tne  court  had  a  right  to 
consider  that  the  copy  writ  served  would  be  sent  on.  I 
therefore  see  no  reason  for  setting  aside  the  service,  nor  for 
indirectly  setting  it  aside,  by  letting  in  Barnett  to  defend, 
on  the  mere  ground  that  the  proceedings  never  came  to  his 
knowledge.  Even  where  personal  service. has  been  effected, 
the  court  has  a  discretion  to  allow  a  party  who  has  not  ap- 
peared to  come  in  and  defend,  but  it  is  a  discretionary 
power,  and  I  am  not  disposed  to  relieve  Barnett  from  any 
condition  which  the  court  below  has  thought  fit  to  impose 
on  him. 
Thesioer,  L.J.:    I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  plaintiff:   Linklaier^  HacJcwood^  Addison 
&  Benn. 
Solicitor  for  defendant :   W.  W.  Wynne. 

See  ante,  p.  172  note. 


[3  Queen's  Bench  Diyislon,  868.] 
May  16,  1878. 

368]  *^^  parte  Richards. 

Local  Board  of  Health — Reaeission  of  Resolution^  By-Law  as  to — Dismuaal  of  Officer — 

Q\w  Warratito  Information, 

The  court  refiised  to  grant  a  rule  for  a  quo  warrqnto  mformation  applied  for  by 
the  former  occupant  of  an  office,  on  the  j^ound  that  his  dismissal  from  office  had 
been  illegal,  when  they  were  satisfied  that  if  reinstated  he  might  legally  and  would 
be  dismissed  again  immediately. 

JSenU}le,  that  a  resolution  of  a  local  board,  dismissing  an  officer,  was  not  a  resolu- 
tion rescinding  the  resolution  by  which  he  was  appointed,  within  the  meaning  of  a 
by-law  with  respect  to  the  rescission  of  resolutions  of  the  local  board. 

Rex  V.  Trusteet  of  Wrexham  Twvpike  Rotid*  (6  A.  <fr  £.,  581)  dissented  frouL 

A  RULE  nisi  had  been  obtained  for  a  qico  warranto  against 
one  Mr.  Parry  Jones,  calling  on  him  to  show  by  what  au- 
thority he  exercised  the  office  of  clerk  to  the  local  board  of 
the  district  of  Llangollen.  The  applicant  for  the  rule  was 
one  Mr.  Richards,  who  had  been  the  clerk  to  the  board  pre- 
viously. 

The  local  board  had  been  constituted  under  the  Public 
Health  Act,  1848  (11  &  12  Vict.  c.  68),  in  1857,  the  number 
of  members  of  the  board  being  nine.  At  the  first  meeting 
of  the  board,  all  the  members  being  present,  Mr.  Richards 
had  been  appointed  clerk  by  a  unanimous  resolution  of  the 
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board.  By  11  &  12  Vict.  c.  63,  s.  37,  every  officer  or  ser- 
vant of  the  board  was  removable  by  the  board  at  their 
pleasure.  The  Public  Health  Act,  1875  (38  &  39  Vict.  c.  65), 
which  consolidated  the  acts  relating  to  the  public  health, 
contains  in  s.  189  a  similar  provision. 

By  the  34th  section  of  11  &  12  Vict.  c.  63,  the  local  board 
are  to  make  by-laws  with  respect,  among  other  things,  to 
the  transaction  and  management  of  business  by  such  board 
under  the  act.  By  the  1st  schedule  to  38  &  39  Vict.  c.  65, 
the  local  board  are  to  make  regulations  with  respect  to  the 
same  matters.  The  local  board  of  Llangollen  bad  made 
the  following  by-law  under  the  former  act :  *'  No  resolution 
of  the  local  board  shall  be  altered  or  rescinded  unless  one 
month's  notice  be  given  by  the  clerk  to  each  member  of  the 
board  setting  forth  the  proposed  alteration,  nor  unless  there 
be  at  least  as  many  members  present  at  such  meeting  as 
were  present  at  the  meeting  when  such  resolution  was 
adopted;  provided,"  &c. 

*In  September,  1877,  at  a  meeting  of  the  board,  at  [369 
which  eight  members  were  present,  a  resolution  was  passed, 
with  only  one  dissentient,  to  the  effect  that  Mr.  Richards 
should  cease  to  be  the  clerk  of  the  board  from  the  31st  of 
January,  1878. 

The  rule  nisi  was  moved  for  and  obtained  on  the  grounds, 
1st,  that  one  month's  notice  to  dismiss  Mr.  Richards  was 
not  given,  and  2dly,  that  at  the  meeting,  whereby  Mr.  Rich- 
ards was  dismissed,  there  was  not  a  number  of  members 
present  ecjual  to  that  present  at  the  meeting  whereby  he 
was  appointed,  as  required  by  the  byrlaws. 

Mclntyre^  Q.C.  (with  him  H.  E,  Mclntyre\  showed 
cause :  A  resolution  dismissing  an  officer  is  not  a  resolution 
rescinding  a  previous  resolution,  within  the  meaning  of  the 
by-law.  It  is  obvious  that  the  by-law  was  never  intended 
to  apply  to  such  a  case  as  this,  but  to  matters  connected 
with  the  substantive  business  of  the  board  with  relation  to 
the  management  of  sanitary  matters.  The  resolution  to  dis- 
miss is  an  entirely  fresh  and  distinct  resolution.  Secondly,^ 
quo  warranto  does  not  lie  with  regard  to  an  office  from' 
which  a  man  is  removable  at  pleasure  :  In  re  Fox{') ;  Dar- 
ley  V.  Reg.  (•) ;  Rex  v.  St.  Martin  in  the  Fields  ('). 

F.  Turner  supported  the  rule :  The  case  of  Rex  v.  Trus- 
tees of  Wrexham  Turnpike  Roads  i^)  is  directly  in  point,  to 
show   that  the  resolution  to  dismiss  was  a  resolution  re- 

(»)  8  E.  A  B.,  989;    27  L.  J.  (Q.B.),        (»)  17  Q.  B.,  149 ;  20  L.  J.  (Q.B.),  428. 
151.  (*)  6  A.  A  E.,  681. 

(•)  12  CL  &  F.,  520. 
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scinding  a  former  resolation,  within  the  meaning  of  the 
by-law. 

There  is  no  authority  to  show  that  a  quo  warranto  will 
not  lie  merely  because  the  party  is  removable  at  pleasure. 
The  cases  would  rather  seem  to  show  the  contrary. 

CocKBURN,  C.J.:  I  entertain  a  strong  opinion  that  this 
by-law  has  no  application  to  the  present  case.  When  it  is 
said  that  no  resolution  shall  be  altered  or  rescinded  unless 
a  month's  notice  is  given,  and  it  is  rescinded  by  a  meeting 
consisting  of  a  certain  number  of  members,  I  think  the  pro- 
vision must  be  intended  to  apply  to  some  subsisting  rule  or 
370]  order  of  the  board  as  to  some  of  *the  substantive 
matters  within  their  jurisdiction.  It  cannot  be  meant  that 
a  resolution  to  appoint  a  man  to  an  office  is  altered  or  re- 
scinded within  the  meaning  of  these  words  by  his  dismissal 
from  office.  The  resolution  to  dismiss  is  a  fresh  and  inde- 
pendent resolution,  not  a  rescission  of  the  former  resolu- 
tion. If  this  case  had  arisen  under  the  Turnpike  Acts  we 
might  have  been  bound  by  the  decision  cited  by  Mr.  Tur- 
ner ;  but  I  must  own  the  decision  appears  to  me  a  very 
S[uestionable  one,  and  one  that  I  should  not  feel  bound  to 
oUow  except  under  precisely  similar  circumstances. 

Moreover,  the  application  for  a  qtco  warranto  here  ap- 

f)ears  to  be  a  mere  abuse  of  the  process  of  the  court.  The 
ocal  board  have  resolved,  whether  rightly  or  wrongly,  to 
dismiss  this  gentleman,  and  it  lies  entirely  within  their 
pleasure  to  do  so  or  not.     In  such  a  case  what  would  be  the 

food  of  a  qtco  warranto?  If  the  gentleman  at  present 
olding  the  office  was  turned  out  and  the  applicant  replaced, 
he  might  immediately  be  dismissed  again.  Under  these  cir- 
cumstances the  application  is  only  vexatious,  and  the  grant- 
ing of  it  could  in  no  respect  be  beneficial  to  the  applicant. 

The  application  must,  therefore,  be  refused. 

Mellor,  J.:  I  am  of  the  same  opinion.  It  is  a  question 
whether  the  by-law  applies  at  all  to  the  dismissal  of  per- 
sons holding  office  at  pleasure.  But,  however  this  may  be, 
and  whether  the  proceedings  were  regular  or  not,  the  appli- 
cant was  dismissed.  If  we  are  satisfied  that  the  only  effect 
of  granting  this  application  would  be  to  interpose  some  fur- 
ther trouble,  but  the  result  would  be  that  the  applicant 
would  be  dismissed  all  the  same,  it  would  be  idle  to  grant 
the  application.  ^^  discharged. 

Solicitors  for  applicant:  Simpsonj  Hammond^  Simpson 
&  Richards. 
Solicitors  for  Mr.  Jones :  Dean  &  Taylor. 
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See  27  Eng.  Rep.,  595  note.  against  the  lodge  without  naming  the 

Where  parties  make  an  agreement  members,  sach  judgment  is  not  a  bar 
subject  to  the  printed  rules  of  an  asso-  to  recovery  in  a  suit  on  the  same  in- 
ciation  of  which  both  are  members,  strument  against  the  individual  mem- 
such  rules  become  a  part  of  their  con-  bers  :  Ash  v.  Guie,  28  Pittsb.  L.  J.,  440. 
tract,  and  they  are  bound  by  them.  The  assignees  of  stock  certificates  in 
Where  such  an  association  has  an  in-  a  corporation,  by  assignment  from  per- 
spector  whose  duty  it  is  to  inspect  sons  to  whom  the  certificates  were  ori- 
goods  sold  by  one  member  to  another,  ginally  issued,  are  not,  by  virtue  of 
if  such  inspector,  with  the  seller's  such  assignments,  shareholders,  when 
consent,  fails  to  make  an  inspection  the  transfer  of  shares  is  required  to  be 
within  a  given  time,  such  failure  is  not  made  upon  the  books  of  the  company, 
a  waiver  on  the  buyer's  part ;  the  in-  If  merely  assigned  as  security,  they 
spector's  agency  not  extending  beyond  cannot  maintain  a  suit  for  equitable 
the  inspection  :  Basset  v.  Jones,  8  Mo.  relief  :  Beecher  «.  Wells,  etc.,  1 
App.  Rep.,  127.  McCrary,  62. 

A  charitable,  benevolent  and  social  Where  a  subordinate  tribunal — i.e., 
association,  such  as  a  Lodge  of  Free  a  board  of  fire  commissioners — ^lias 
Masons,  is  not  a  common  partnership,  jurisdiction,  and  there  is  evidence  be- 
but  partakes  more  of  the  character  of  fore  it  legitimately  tending  to  support 
a  club  than  a  trading  association.  If  its  decisions,  and  no  rule  of  law  is 
the  lodge  purchases  real  estate,  erect  violated,  the  decision  cannot  be  re- 
buildings,  or  borrow  money  on  credit,  viewed  upon  a  common  law  certiorari  : 
only  those  members  who  participate  in  People  v.  Board,  etc.,  82  N.  Y.,  358. 
tlie  enterprise,  either  by  assenting  to  An  incorporated  Lodge  of  Odd  Fel- 
the  undertaking  or  by  subsequently  lows  has  the  right,  through  its  proper 
ratifying  it,  are  liable  for  the  debts  officers  and  in  accordance  with  its  es- 
contracted  therein.  Where,  in  such  a  tablished  rules,  to  determine  who  are 
venture,  certain  of  the  members  af-  not  meml>er8  thereof,  and  the  courts 
fixed  to  a  pecuniary  obligation  the  will  leave  that  question  to  be  deter- 
common  seal  of  the  lodge,  which  was  mined  by  the  lodge  itself,  through  the 
not  used  by  the  order  for  such  a  pur-  judicial  action  of  its  proper  officers, 
pose,  the  members  who  advised  the  af-  regardless  of  whether  the  character  of 
fixing  of  the  seal,  as  well  as  the  offi-  the  lodge  in  which  membership  is 
cens  who  attached,  are  bound  by  it.  claimed,  gives,  in  express  terms,  such 

Where  suit  was  brought  on  such  an  power  to  these  officers  :    State  v.  Odd 

instrument,  and  judgment   recovered  Fellows,  etc.,  8  Mo.  App.  R.,  148. 


[3  Queen's  Bench  Division,  871.] 
May  23,  1878. 

♦Cohen  v.  Hale.  [371 

The  Midland  Railway  Company,  Garnishees. 

AUacfuneni  of  Debi — Gamiahee   Order — Debt  for  which   Check  given — Stoppage  of 

Check — Or<ler  xlv. 

A  garnishee  order  was  made  under  Order  xlv.  Rule  2,  attaching  a  debt.  At  the 
time  the  order  was  made  the  garnishees  had  given  the  judgment  debtor  a  check  for 
the  amount  of  the  debt.  Upon  service  of  the  order  on  the  garnishees  they  stopped 
payment  of  the  check  at  the  bank,  the  check  not  having  been  presented  : 

Heldt  that  upon  the  check  being  stopped  it  was  as  if  it  had  never  been  given, 
and  that  there  was  therefore  an  existing  debt  capable  of  being  attached,  and  the 
garnishee  order  was  effectual 

Motion  to  set  aside  an  order  of  the  district  registrar  of 
Dudley.     The  facts  were  as  follows: 


326  QUEEN'S  BENCH  DIVISION.  [YoL  TIL 


1878  Cohen  v.  Hale. 


The  plaintiff  recovered  judgment  in  the  action  on  the  9th 
of  November,  1877,  for  £35  12^.  On  the  24th  of  December 
the  Midland  Railway  Company,  being  indebted  to  the  de- 
ft^ndanfin  the  sum  of  £44  8^.  9^.,  drew  a  check  for  that 
amount  on  the  Wolverhampton  Branch  of  Lloyd's  Banking 
Company,  and  sent  it  to  the  defendant,  who  received  it  a 
day  or  two  afterwards.  On  the  27th  of  December  the  plain- 
tiff applied  for  and  obtained  a  garnishee  order  under  Order 
XLV,  Kule  2,  attaching  the  debt  due  from  the  Midland  Rail- 
way Company  to  the  defendant.  This  order  was  served  on  the 
Midland  Railway  Company  on  the  30th  of  December,  and  they 
thereupon  stopped  payment  of  the  check,  which  still  re- 
mained in  the  hands  of  the  defendant  unpresented.  The  de- 
fendant retained  the  check  till  the  11th  of  February,  and  then 
took  it  to  the  Dudley  Branch  of  Lloyd's  Banking  Company, 
and  got  them  to  give  him  cash  for  it,  that  branch  not  being 
the  one  on  which  the  check  was  drawn,  and  knowing 
nothing  of  the  stoppage  of  the  check.  The  Midland  Rail- 
way Company  suggested  that  Lloyd's  Banking  Company 
had  a  lien  or  charge  on  the  debt,  and  Lloyd's  Banking  Com- 
pany ultimately  appeared  on  the  garnishee  proceedings  and 
claimed  to  have  such  lien  or  charge,  but  the  district  regis- 
trar made  an  order  barring  any  lien  or  charge  on  the  debt 
attached  as  between  them  and  the  garnishees,  but  not  as  be- 
tween them  and  the  judgment  debtor,  and  directing  that  the 
372]  ^judgment  creditor  should  recover  the  sum  of  £36 
12^.,  and  that  execution  should  issue  against  the  garnishees 
for  that  amount. 

M.  C.  E.  Plumptre^  moved,  on  behalf  both  of  the  gar- 
nishees and  Lloyd's  Banking  Company,  to  rescind  the  above 
mentioned  order.  There  cannot  be  an  attachment  of  any«- 
thing  but  an  absolute  debt.  When  the  check  was  given 
there  was  no  longer  an  absolute  debt.  Payment  of  a  debt 
by  check  is  a  conditional  payment,  and  operates  as  a  pay- 
ment until  the  check  is  dishonored  :  Chitty  on  Bills,  11th 
ed.,  p.  356.  A  creditor  who  takes  a  check  takes  what  is 
equivalent  to  a  cash  payment  if  the  check  is  ultimately  paid. 
If  the  check  is  dishonored  the  debt  revives.  At  the  time  the 
garnishee  order  in  the  present  case  was  served  there  was  no 
absolute  debt,  for  the  check  was  then  in  the  hands  of  the 
judgment  debtor  unpresented.  If  the  debt  could  be  at- 
tached under  these  circumstances,  it  would  follow  that  the 
execution  creditor  could  call  on  any  garnishee  who  had 
given  a  check  to  go  and  stop  it  immediately,  and  hold  him 
responsible  if  he  did  not. 

[CocKBURN,  C.J.:    It  maybe  that  the  garnishees  could 
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have  refused  to  stop  the  check,  but  they  did  stop  it ;  under 
these  circumstances  is  not  the  payment  gone  ab  initio  ?^ 

The  garnishee  order  must  be  good  or  bad  when  made,  and 
when  it  was  made  there  had  been  a  conditional  payment  of 
the  debt,  and  it  was  uncertain  whether  the  debt  ever  would 
revive  :  Hall  v.  Pritchett  (*). 

The  garnishees  had  no  right  to  stop  the  check.     The  stop- 

Sing  of  the  check  was  wrongful  as  against  the  execution 
ebtor. 

[CocKBURN,  C.J.:  The  only  effect  of  it  would  be  to  remit 
him  to  his  original  right  on  the  consideration  for  the  check.] 

[He  also  cited  Keeitey.  Beard {*).] 

JE,  Clarke  J  for  the  judgment  creditor,  was  not  called  upon 
to  show  cause. 

CocKBURN,  C.J.:  This  is  a  clear  case.  It  appears  to  me 
that  the  reasoning  of  the  counsel  for  the  garnishees  involves 
a  fallacy.  It  treats  the  debt  as  extinguished  when  the  gar- 
nishee order  was  served.  It  is  contended  that  there  must 
be  a  subsisting  debt  on  *which  the  order  can  operate  [373 
when  it  is  served.  But  granting  this,  the  reasoning  fails, 
because  it  is  not  in  my  opinion  shown  that  there  was  not,  as 
the  event  happened,  an  existing  debt  in  this  case.  It  is 
very  true  that  a  man  who  takes  a  check  may  be  estopped 
from  proceeding  to  enforce  payment  of  the  debt  until  pre- 
sentment of  the  check,  and  if  the  check  is  ultimately  paid 
the  debt  is  extinguished.  All  that  happens  in  the  mean- 
time is  that  the  right  of  action  is  suspended.  But  when  the 
check  is  presented  and  dishonored,  the  debt,  the  remedy  for 
which  was  suspended  until  presentment  of  the  check,  may 
be  treated  as  a  debt  subsisting  all  along,  just  as  if  the  check 
had  never  been  given.  The  giving  of  the  check  only  sus- 
pends the  ;remedy,  it  does  not  extinguish  the  debt.  There- 
fore when  the  Midland  Railway  Company  stopped  this 
check  it  was,  in  my  opinion,  as  if  it. had  never  been  given. 
It  may  be  that  the  garnishee  order  could  not  have  been 
made  effectual  against  them  if  they  had  declined  to  stop  the 
check,  on  the  ground  that  having  given  it  they  had  so  far 
pledged  themselves  that  it  would  not  be  proper  for  them  to 
stop  payment  of  it,  but  they  did  not  take  this  course,  and 
by  their  direction  the  ch  *ck  was  stopped.  The  suspension 
of  the  remedy  then  ceasea,  and  the  debt  remained  just  as  if 
the  check  had  never  been  given.  Under  these  circum- 
stances I  think  the  garnishee  order  could  be  enforced  against 
the  Midland  Railway  Company. 

Q)  8  Q.  B.  D.,  215.  («)  8  0.  B.  (N.S.),  872 ;  29  L.  J.  (C.P.),  287. 
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Mellor,  J.:  I  am  of  the  same  opinion.  The  fallacy  of 
the  garnishees'  contention  in  my  opinion  is,  that  it  does  not 
sufficiently  distinguish  between  the  mere  suspension  of  the 
remedy  and  the  extinguishment  of  the  debt.  Till  the  check 
is  presented  the  remedy  is  in  suspense,  but  the  debt  itself  is 
not  affected.  The  debt  has  never  been  paid,  and  remains  in 
the  event,  I  think,  the  proper  subject  of  a  garnishee  order, 
though  the  remedy  was  suspended  till  a  date  subsequent  to 
the  service  of  the  order. 

Order  refused. 

Solicitor  for  judgment  creditor  :  Cole^  for  Lowe. 
Solicitors  for  garnishees  and  Lloyd's  Banking  Company  : 
Emmett^  for  Saunders,  Smith  &  Parish. 

See  27  Eng.  R.,  155  uote.  stances  may  be  resorted  to  for  the  pur- 

A  bill  of  exchange  drawn  upon  a  pose  of  determining  whether  the  inten- 
general  fund  and  not  accepted  by  the  tion  was  that  the  payment  should  only 
drawee  does  not  operate  as  an  assign-  be  made  out  of  the  designated  fund,  or 
mentof  the  fund,  but  is  merely  evidence  whether  the  direction  to  pay  was  in- 
to be  considered,  with  other  circum-  tended  to  be  absolute,  and  the  fund 
stances,  in  determining  the  intention  was  mentioned  only  as  a  means  of  re- 
of  the  parties:  First,  etc.,  v.  Dubuque,  imbursement:  Brill  v.  Tuttle,  81  N.  Y., 
etc. ,  52  Iowa,  378 ;  Risley  o.  PhcBnix,  454. 
etc.,  83  N.  Y.  818.  An  order  by  a  contractor  on  a  city  to 

Though  see  German,  etc.,  v.  Adas,  pay  a  certain  proportion  of  the  amount 

1  M'cCrary,  501,  8  Fed.  Repr.,  106.  due  to  him  to  plaintiff,  and  notice  to 

Where,  for  a  valuable  consideration  the  comptroller  of  the  city  of  such  or- 
received  from  the  payee,  an  order  is  der,  operates  as  an  equitable  assign- 
drawn  upon  a  third  person,  payable  out  ment:  Phcenix,  etc.,  f).  Philadelphia, 
of  a  particular  fund  then  due  or  to  be-  etc.,  11  Phila.  Rep.,  203  ;  Brill  r.  Tut- 
come  due  from  him  to  the  drawer,  the  tie.  81  N.  Y.,  454,  reversing  15  Hun, 
delivery  of  the  order  to  the  payee  ope-  289  ;  Gray  t.  Mayor,  etc.,  46  N.  Y.  Su- 
rates  as  an  a.ssignment  pro  tanto  of  the  perior  Ct.  R.,  494. 
fund  ;  the  drawee  is  lx)und,  after  no-  If  one  sell  a  portion  of  an  account  to 
tice  thereof,  to  apply  the  fund,  as  it  his  credit  in  bank  and  give  a  check  as 
accrues,  to  the  payment  of  the  order,  a  means  of  transfer,  the  check  will  op- 
and  the  payee  may,  by  action,  compel  erate  as  an  equitable  assignment:  Ris- 
Buch  application:  Brill  v.  Tuttle,  81  ley  «.  Phcenix,  etc.,  12  N.  Y.  Weekly 
N.  Y.,  454.  Dig.,  59.,  83  N.  Y.,  318. 

Where  a  draft  is  drawn  generally,  to  Two  bills  of  exchange,  belonging  to 

be  paid  by  the  drawee  in  the  first  in-  the  plaintiff  at  Chicago,  were  indorsed 

stance  on  the  credit  of  the  drawer,  the  for  collection  to  a  bank  at  Atchison, 

designation  by  the  drawer  of  a  par  tic-  Kansas,  and  by  said  Atchison  bank  to 

ular  fund,  out  of  which  the  drawee  a  bank  at  Kansas  City,  Missouri,  and 

may  subsequently  be  reimbursed,  does  by  the  latter  to  defendant,  a  bank  at 

not  convert  the  draft  into  an  assignment  Hutchinson,  Kansas:   Held,  that  they 

of  the  fund,  and  the  payee  can  have  no  remain  the  property  of  plaintiff,  all  the 

action  thereon  against  the  drawee  un-  indorsements  being  restrictive, 

less  he  duly  accepts:  Brill  t;.  Tuttle,  81  An  indorsement  on  a  bill  of  exchange 

N.  Y.,  454.  directing  the  drawee  to  pay  to  another. 

Where  a  particular  fund  to  accrue  in  **  on  account  of  "  the  indorser,  or  *'  for 

futuro  is  designated  in  the  instrument,  collection,"  is  a  restrictive  indorsement, 

and  the  language  thereof  is  ambiguous,  the  effect  of  which  is  to  restrict  the 

evidence  of  the  surrounding  circum-  further  negotiability  of  the  bill,  and 
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to  give  notice  that  the  indorser  does  recover  in  assumpsit,  on  the  ground 

not  thereby  g^ve  title  to  the  bill,  or  to  that  the  defendant  has  property  in  his 

its  proceeds  when  collected.  possession  which  belongs  to  the  plain - 

Although  there  maj  be  no  privity  tiff,  and  refuses  to  pay  the  same  over  : 

between  the  owner  of  the  bill  and  the  First  Nat.  Bank  of  Chicago  v.  Kens.  Co. 

last  indorsee,  yet,  if  the  latter  collects  Bank,  1  McCrary,  491 :  Fawsett  v.  U.  S., 

the  bill,  he  is  bound  to  pay  the  pro-  etc.,  07  Ills.,  11. 
ceeds  to  the  owner,  and  the  latter  may 


[8  Queen's  Bench  Division,  874.] 
May  80,  1878. 

*JEx  parte  Smith.  [374 

lAeennng  Ads  (82  4k  88  VteL  €.  27),  8.  8 ;  (36  d  86  Vict,  c  94),  8.  69— Licenses  to  re- 
tail Beer^  Wine  and  &>irifs  Tiot  to  be  consumed  on  the  Premises — Justices  bound  to 
state  Ground  of  refusal — Mandamus  to  hear  and  determine. 

By  the  provisions  of  the  statutes  relating  to  licensing,  certain  licenses  for  the  sale 
of  intoxicating  drinks  not  to  be  consumed  on  the  premises  are  not  to  be  refused,  ex- 
cept on  one  or  more  of  four  grounds  specified.  Justices  on  refosing  to  grant  such  a 
license  did  not  state  any  ground  for  such  refusal.  They  were  not,  however,  asked 
to  state  their  ground  for  such  refusal :  and  on  an  application  for  a  mandamus  against 
them  to  hear  and  determine  the  application  for  the  license,  the  chairman  of  the  jus- 
tices made  an  affidavit  that  they  had  in  fact  acted  on  one  of  the  grounds  on  which 
they  were  empowered  to  refuse  the  license : 

Befd,  on  the  authority  of  Jieff.  v.  Si/kes  (1  Q.  B.  D.,  52),  that  the  justices  were  bound 
to  state  theif  grounds  at  the  time  of  refusing  the  application,  and  the  mandamus 
therefore  went. 

Rule  calling  upon  certain  justices  of  Surrey  to  show 
cause  why  a  mandamus  should  not  issue  commanding  them 
to  hold  an  adjourned  licensing  meeting,  and  to  hear  and  de- 
termine the  application  of  one  William  Julian  Smith  for 
licenses  to  sell  beer,  wines,  and  spirits  by  retail  not  to  be 
consumed  on  his  premises. 

The  69th  section  of  35  &  36  Vict.  c.  94,  provides  that  ''a 
license  for  the  sale  of  liq^uors  and  spirits  by  retail  not  to 
be  consumed  on  the  premises  may,  where  such  license  is  re- 
quired by  this  act,  be  granted  in  the  same  manner  in  all  re- 
spects in  which  a  license  for  selling  wine  not  to  be  consumed 
on  the  premises  may  by  law  be  granted,  and  an  application 
for  sucn  license  shall  not  be  refused,  except  upon  one  or 
more  of  the  grounds  on  which  a  certificate  in  respect  of  a 
license  to  sell  by  retail  beer,  cider,  or  wine  not  to  be  con- 
sumed on  the  premises  may  be  refused."  By  32  &  33  Vict. 
c.  27,  8.  8,  "No  application  for  a  certificate  under  this  act 
in  respect  of  a  license  to  sell  by  retail  beer,  cider,  or  wine 
not  to  be  consumed  on  the  premises  shall  be  refused,  except 
on  one  or  more  of  the  following  fjrounds,  viz.,  1.  That  the 
applicant  has  failed  to  produce  satisfactory  evidence  of  good 
character,"  &c.,  &c. 

It  appeared  from  the  affidavit  of  the  applicant  that  the 
28  Eng.  Rep.  42 
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justices  had  refused  the  license  without  specifying  any 
grounds  for  such  refusal.  They  were  not,  however,  asked 
to  specify  their  grounds. 

37oJ  *Iii  the  affidavit  made  by  the  chairman  of  the  jus- 
tices in  answer  to  the  rule,  he  stated  that,  though  the  jus- 
tices had  not  expressed  any  grounds  for  refusing  the 
license,  they  had  in  fact  refused  to  grant  the  license  because 
the  only  evidence  as  to  character  that  the  applicant  brought 
forward  was  that  of  his  own  landlord,  whom  the  justices 
considered  to  be  so  biassed  in  favor  of  the  application  that 
his  testimony  could  not  be  relied  on  as  satisfactory  evi- 
dence of  good  character. 

F,  Turner^  showed  cause :  This  case  is  distinguishable 
from  Reg,  v.  Sykes  (*).  There  the  justices  refused  to  state 
their  grounds  at  the  hearing,  though  they  were  asked  to  do 
so,  and  persisted  in  such  refusal,  inasmuch  as  they  did  not 
in  their  affidavit  state  their  grounds.  Here  the  justices  were 
not  asked  to  state  their  grounds  at  the  hearing,  and  they 
now  state  a  valid  ground  of  refusal. 

Anderson^  in  support  of  the  rule,  contended  that  the  case 
was  governed  by  Reg,  v.  Sykes  (*). 

The  Court  (Cockburn,  C.  J.,  and  Mellor,  J.)  werie  of  opin- 
ion that  the  case  was  within  the  authority  of  Reg,  v.  Sykes  {^). 
They  therefore  made  the  rule  absolute. 

Rule  absolute. 

Solicitors  for  applicant :  Siokes,  Saunders  &  Stokes. 
Solicitor  for  justices :  Jenkins, 

0)  1  Q.  B.  D.,  52. 

The  duties  devolved  upon  commis-  and  for  a  mere  mistake  are  not  liable, 

sioners  of  excise  by  the  New  York  either  civilly  or  criminally.    But  for 

statute  to  regulate  the  sale  of  liquors,  an  unlawful  and  corrupt  exercise  of 

call  for  the  exercise  of  discretion  and  the  powers  vested  in  them,  they  are  an- 

judgment,  and  are  to  some  extent  dis-  swerable  criminally:  People  v.  Jones, 

cretionary  and  judicial.     They  cannot  45  Barb.,  311  ;  People  v.  Commissions, 

be  coerced  in  the  exercise  of  their  dis-  7  Abb.,  34 ;  People  v.  Norton,  7  Barb., 

cretion,   by  mandamus  or  otherwise,  477. 
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[8  Queen's  Bench  Division,  876.] 
May  21,  1878. 

*C0VERDALE   V.    ClIARLTON.  [376 

Lf>eal  Board— "  Street'*— Highway,  Soil  of— Letting  PcuUurage  by  the  Side  of  the  Hood 
—88  dt  89  Vict,  c,  55,  m.  4,  144,  149—"  Veet,**  Meaning  of 

The  local  board  of  a  district  had  let  the  pasturage  of  the  strips  of  grass  which 
formed  the  sides  of  a  certain  lane  within  such  district,  being  a  highway  repairable 
by  the  inhabitants  at  large,  to  the  plaintiff. 

The  defendant,  without  any  right  to  do  so,  turned  his  cattle  on  to  these  strips 
of  land  to  graze.  The  plaintiff  having  brought  an  action  against  the  defendant  for 
so  doing,  the  latter  denied  the  plaintins  right  to  the  pasturage : 

Held,  that  the  lane  in  question,  being  by  virtue  of  s.  4  (the  interpretation  section) 
of  the  Public  Health  Act,  1875,  a  "  street,"  vested  in  the  local  board  under  the 
provisions  of  s.  149 ;  and  that  the  "  vesting,"  Intended  by  that  section  was  not  merely 
of  the  use  and  control  of  the  lane  so  far  as  might  be  necessary  for  highway  purposes, 
but  an  actual  vesting  of  the  property  in  the  lane,  and  consequently  that  the  lease 
from  the  local  board  entitled  tne  plaintifif  to  maintain  the  action. 


[8  Queen's  Bench  Division,  379.] 
March  7,  1878. 

*The  Queen  v.  Sankby  and  Others.  [379 

Elementary  Edueatitm  Aeti,  1870  and  1873  (33  d  84  Vict,  e.  76),  m.  74,  84.  90,  Second 
Schedule,  Second  Part  (36  <t  37  Vict.  c.  86),  Second  Schedule— Penonation — Pasting 
of  ReaoluHon  for  applicaiionfor  School  Board — By-law  creating  Offence. 

The  Elementary  Education  Acts,  38  <fc  84  Vict,  c  75,  s.  90,  and  86  A  37  Vict 
c  86,  second  schedule,  which  impose  a  penalty  for  the  offence  of  personating  any  one 
entitled  to  vote  at  the  election  of  a  school  board,  do  not  include  the  oflfence  of  per- 
sonation at  the  voting  for  a  resolution  for  application  for  a  school  board ;  and  an 
Order  in  Council  purporting  to  be  made  under  the  above  acts,  and  imposing  a 
penalty  upon  any  one  guilty  of  such  offence,  is  invalid. 


[8  Queen's  Bench  Division,  884.] 
May  11,  1878. 

♦Bradley,  Apx)ellant ;  The  Board  op  Works  for    [384 
THE  Greenwich  District,  Respondents. 

Metropolitan  Local  Management  Act  (26  dk  26  Vict.  c.  102),  8.  68 — Construction  of 
New  Sewer — Limitation  of  Time  for  making  Apportionment. 

The  Metropolis  Management  Amendment  Act  (25  A  26  Vict.  c.  102),  s.  63,  enacts 
that,  "  where  any  sewer  shall  be  constructed  by  any  vestry  or  district  board  in  a 
street  in  which  previously  to  such  construction  there  had  been  no  sewer,  Ac,  but 
where  sewers  rates  have  been  levied  previously  to  such  construction,  the  expense  of 
constructing  such  sewer  and  the  works  appertaining  tliereto  shall  be  borne  in  part 
only  by  the  owners  of  the  housed  situate  in  and  of  the  land  bounding  and  abutting 
on  such  street  respectively,  and  the  amount  to  bo  borne  by  such  owners  sliall  be  dZ 
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tennined  by  the  yestry  or  district  board  in  each  particular  case,  and  the  residue  of 
such  expenses  shall  be  defrayed  out  of  the  sewers  rate,"  but  there  is  no  limitation  of 
the  time  within  which  the  amount  payable  by  the  owners  of  such  land  and  houses  is 
to  be  apportioned. 

Where  therefore  a  sewer  had  been  constructed  within  the  meaning  of  the  section 
in  1868,  and  no  apportionment  of  the  amount  of  the  cost  of  constructing  it,  to  be 
borne  by  the  owners  of  the  houses  in  the  street,  was  made  until  1876 : 

Beldf  that  the  apportionment  was  yalid. 


[S  Queen's  Bench  Diyision,  889.] 
Feb.  22;  May  18,  1878. 

389]  *Lamb  v.  Walker. 

Damages,  Recovery  of  prospective — Support  from  adjacent  Zand,  Bight  to. 

In  an  action  for  injury  to  the  plaintiffs  land  and  buildine^s,  by  removal  of  lateral 
support  through  mining  operations  carried  on  by  the  defendant  on  his  own  land  ad- 
joining, it  was  found  by  a  referee  to  whom  tlie  amount  of  damage  was  referred  that, 
in  addition  to  existing  damage,  there  would  be  future  damage  to  the  extent  of  £150: 

Held,  by  Mellor  and  Manisty,  J  J.  (Cockburn,  G.J.,  dissenting),  that  such  damage 
was  recoverable  in  the  action : 

By  Cockburn,  C.J. :  Inasmuch  as,  according  to  Backhouse  v.  Bonomi  (9  H.  L.  C, 
603),  the  damage  was  the  gist  of  the  action,  only  the  damage  actually  accrued 
could  be  recovered  in  the  action,  and  any  further  damage  must  be  recovered  when 
it  actually  occurred  in  a  subsequent  action. 

Ntcklin  V.  WiUiams  (10  Ex.,  259)  and  Backhouse  v.  Bonomi  (9  H.  L.  C,  608)  con- 
sidered. 

The  nature  of  the  action  and  the  pleadings,  the  facts,  and 
the  respective  applications  made  to  the  court  by  the  parties, 
suflSciently  appear  from  the  judgments. 

Feb.  22.  Cave,  Q.C.,  for  the  plaintiff:  All  damage, 
whether  actual  or  prospective,  must  be  assessed  in  one  ac- 
tion. The  case  of  Nicklin  v.  Williams  (*)  is  a  conclusive  au- 
thority in  the  plaintiff's  favor.  Backhouse  v.  Bonomi  (')  has 
not  overruled  Nicklin  v.  Williams  (*)  on  this  point.  Great 
diflSculties  would  otherwise  arise.  If  the  plaintiff  must  brine 
a  second  action  when  fresh  damage  accrues  there  would 
390]  be  great  difficulty  in  discriminating  *between  damage 
that  had  actually  happened  at  the  date  of  the  first  action, 
and  so  was  included  in  the  first  assessment  of  damages,  and 
the  subsequent  damage.  The  damage  does  not  per  se  con- 
sititute  the  cause  of  action.  There  is  no  fresh  cause  of  ac- 
tion when  fresh  damage  arises.  The  cause  of  action  is 
complete  as  soon  as  any  damage  arises.  Consequently  the 
proposition  is,  that  two  or  more  actions  can  be  brought  in 
respect  of  the  same  cause  of  action,  which  appears  to  be 
contrary  to  well  established  principle.  The  same  point 
arises  in  respect  of  actions  for  injuries  produced  by  railway 

(•)  10  Ex.,  259 ;  28  L.  J.  (Ex.).  335.  («)  9  H.  L.  €.,  603. 
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accidents.  It  could  hardly  be  contended  that  a  person  in- 
jured in  a  railway  accident  could  not  recover  for  the  pro- 
spective mischief  to  his  constitution,  but  must  prove  only 
from  time  to  time  for  the  mischief  already  developed. 

[He  cited  Stroyan  v.  Knowles  and  Harrier  v.  Knowles  (*) ; 
Mayne  on  Damages,  2d  ed.,  pp.  58-68 ;  Roberts  v.  Head  I) ; 
OiUon  V.  Boddinffton{*),] 

Oainsford  Bruce^  for  the  defendant :  The  essential  ele- 
ment in  this  cause  of  action  is  the  damage  occasioned  to  the 
land.  The  cause  of  action  is  in  respect  of  the  damage  ac- 
crued, not  in  respect  of  the  act  done,  which  is  not  tortious 
apart  from  the  damage.  The  plaintiff  is  really  seeking  to 
recover  in  respect  of  a  cause  of  action  which  has  not  yet 
happened  and  never  may.  There  is  no  analogy  between  this 
case  and  cases  where  the  act  done  is  wrongful,  as  in  the  case 
of  railway  accidents.  If  the  essential  ingredient  of  the 
cause  of  action  is  damage,  then  the  damage  actually  exist- 
ing at  the  time  of  action  brought  is  the  measure  of  damage. 
There  is  the  greatest  difficulty  and  uncertainty  in  assessing 
prospective  damage.  A  plaintiff  may  recover  a  large  sum 
for  damage  that  never  actually  happens,  or,  on  the  other 
hand,  his  claim  for  prospective  damage  may  be  rejected, 
and  a  large  increase  of  damage  may  subsequently  happen. 

Cave^  Q.C.,  in  reply  :  If  the  defendant  s  contention  is 
correct  it  is  strange  that  it  has  never  been  put  forward  be- 
fore. In  practice  it  has  always  heretofore  been  assumed 
that  the  prospective  damages  may  be  recovered. 

*[He  cited  Hodsoll  v.  Stalleorass  {*)  and  Lord  [391 
Townshend  v.  Hughes  (').  ] 

Cut.  adv.  vult. 

May  13.  The  following  judgments  were  delivered : 
Manisty,  J.:  The  plaintiff  by  his  statement  of  claim 
alleged  that  his  reversionary  estate  in  certain  land  and 
buildings  occupied  by  his  tenants  had  been  impaired  and 
injured,  first,  by  the  defendant  excavating  and  getting  coal 
underneath  his  (the  plaintiff's)  land  and  buildings ;  and, 
secondly,  by  the  defendant  mining  under  his  own  land  ad- 
joining the  plaintifFs  land,  and  thereby  withdrawing  the 
support  to  wnich  the  plaintiff's  land  and  buildings  were  en- 
titled, whereby  the  plaintiff's  land  sank  and  gave  way,  and 
his  buildings  were  weakened,  cracked,  and  otherwise  in- 
jured, and  his  estates  in  the  said  land  and  buildings  were  , 
impaired. 

(>)  6  H.  «k  N.,  454;  80  L.  J.  (Ex.),  102.        (^  11  Ad.  A  E..  801. 
O  16  East.  215.  (>)  2  Mod.,  160. 

(»)  Rj.  A  Mood.,  161. 


834  QUEEN'S  BENCH  DIVISION.  [Vol  III. 

1878  Lamb  v.  Walker. 

The  4th,  5th,  and  6th  paragraphs  of  the  plaintiffs  state- 
ment of  claim  are  in  these  terms :   • 

''4.  The  defendant  has  wrongfully  excavated  under  the 
plaintiffs  said  land,  and  has  taken  away  and  disposed  of 
coals  and  minerals  of  the  plaintiff  under  the  plaintiffs  said 
land  of  the  value  of  £100. 

^'^B.  The  defendant's  said  land  was  of  right  supported  by 
the  said  adjoining  land.  The  defendant,  by  mining  under 
the  said  adjoining  land,  has  withdrawn  support  to  which 
the  plaintiff  was  entitled. 

*'  6.  The  plaintiff  was  also  entitled  to  have  the  said  public 
house,  cottages,  and  buildings  supported  by  the  said  ad- 
joining land.  The  defendant,  by  mining  under  the  same, 
has  withdrawn  such  support,  to  which  the  plaintiff  was  so 
entitled." 

It  is  unnecessary  to  say  anything  about  the  first  ground 
of  complaint,  because  the  damages  in  respect  pf  it  are  found 
to  be  nominal. 

The  defendant  brought  into  court  the  sum  of  £150,  ^nd 
by  his  statement  of  defence  alleged  that  it  was  enough  to 
satisfy  the  claim  of  the  plaintiff. 

The  plaintiff  replied,  denying  that  £150  was  enough  to 
satisfy  his  claim,  upon  which  issue  was  joined,  and  that 
was  the  only  issue  to  be  tried. 

392]  *Bv'an  order  made  by  Master  Manley  Smith  on 
the  19th  of  April,  1877,  it  was  ordered  that  the  action  should 
be  tried  before  Mr.  Jacob  Higson,  of  Manchester,  civil  engi- 
neer, as  special  referee,  and  that  order  was  made  a  rule  of 
this  court. 

On  the  18th  of  August,  1877,  Mr.  Higson  made  his  certi- 
ficate and  report  as  follows : 

'*1.  The  plaintiff  is  entitled  to  recover  from  the  defend- 
ant, in  respect  of  the  causes  of  action  mentioned  in  the  4th 
paragraph  of  the  statement  of  claim  and  admitted  by  de- 
fendant, the  sum  of  one  farthing  only. 

'*  2.  I  estimate  the  damage  actually  sustained  by  the  plain- 
tiff at  the  date  of  the  commencement  of  the  action,  by  rea- 
son of  the  wrongful  acts  of  the  defendant  complained  of  by 
the  plaintiff  in  tiie  6th  and  6th  paragraphs  of  the  statement 
of  claim,  at  the  sum  of  £400. 

'*3.  I  estimate  the  future  damage  which  will  be  sustained 
by  the  plaintiff,  by  reason  of  the  wrongful  acts  of  the  de- 
fendant complained  of  in  the  5th  and  6th  paragraphs  of  the 
statement  of  claim,  of  £150. 

'*4.  The  defendant  has  paid  into  court  the  sum  of  £150, 
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but  the  items  of  damage  above  mentioned  are  estimated 
without  the  deduction  of  the  said  sum  of  £160. 

"6.  I  find  the  total  damage  sustained  by  the  plaintiff,  by 
reason  of  the  wrongful  acts  of  the  defendant  complained  of 
by  the  plaintiff  in  the  statement  of  claim,  is  the  sum  of  £550 
0^.  Oid.,  and  deducting  the  £150  paid  into  court,  the  judg- 
ment ought  to  be  entered  for  the  plaintiff  'for  the  sum  of 
£400  0^.  Old.'' 

It  is  noteworthy  that  the  referee  finds  as  a  fact  that 
further  damage,  to  the  extent  of  the  £150  now  in  question, 
will  be  sustained  by  the  plaintiff,  by  reason  of  the  wrongful 
acts  of  the  defendant  complained  of  in  the  5th  and  6th  par- 
agraphs of  the  statement  of  claim. 

On  the  11th  of  September,  1877,  the  plaintiff  took  out  a 
summons  calling  upon  the  defendant  to  show  cause  why  he 
should  not  be  at  liberty  to  sign  judgment  for  £400  and  one 
farthing,  pursuant  to  Mr.  Higson's  certificate  and  report  and 
costs  to  be  taxed.  That  summons  was  referred  to  this  court. 
On  the  6th  of  November,  1877,  a  rule  was  granted  by  this 
court  calling  upon  the  plaintiff  *to  show  cause  why,  [393 
in  the  event  of  nis  not  accepting  judgment  for  £250  over  and 
above  the  sum  paid  into  court,  the  damages  given  by  the 
certificate  and  report  of  Mr.  Higson  should  not  be  reduced  to 
such  sum  as  the  court  might  think  fit,  or  why  the  trial 
should  not  be  set  aside  and  a  new  trial  had,  on  the  ground 
that  the  damages  are  excessive  and  contrary  to  the  weight 
of  evidence. 

The  case  was  argued  on  the  12th  of  January,  1878,  before 
the  Lord  Chief  Justice  and  myself,  and  we  then  declined  to 
set  aside  the  trial  and  grant  a  new  trial,  and  we  took  time 
to  consider  whether  the  plaintiff  was  in  the  point  of  law  en- 
titled to  recover  the  sum  of  £150,  the  amount  of  future  dam- 
age, which  the  referee  finds  will  be  sustained  by  the  plaintff 
by  reason  of  the  defendant's  acts. 

That  Question  was  again  argued  before  the  Lord  Chief 
Justice,  Mr.  Justice  Mellor,  and  myself  on  the  22d  of  Feb- 
ruary, and  we  took  time  to  consider  our  judgment.  I  am 
of  opinion  that  the  plaintiff  is  entitled  to  recover  the  £150, 
and  that,  consequently,  the  rule  to  reduce  the  damages 
Bhould  be  discharged,  and  the  plaintiff  should  be  at  liberty 
to  sign  the  judgment  for  £400  and  one  farthing  and  taxed 
costs. 

The  defendant,  by  paying  money  into  court  generally, 
has  admitted  all  the  material  averments  contained  in  the 

Elaintiff's  statement  of  claim.     But  it  was  contended  on  his 
ebalf  that  inasmuch  as  his  mining  operations  in  his  own 
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land  were  not,  per  se^  wrongful  acts,  the  plaintiffs  only 
cause  of  action  was  the  '*  consequential  damage"  done  to 
the  plaintiffs  property  up  to  the  time  of  the  commencement 
of  the  action. 

It  was  contended  on  the  part  of  the  plaintiff  that,  although 
he  had  no  cause  of  action  against  the  defendant  until  his 
land  and  buildings  were  injured,  nevertheless,  as  soon  as 
they  were  injured  by  the  withdrawal  by  the  defendant  of  the 
support  to  which  they  were  entitled,  he  had  a  good  cause  of 
action,  and  that  he  could  only  recover  damages  once  for  all. 
It  was  further  contended  on  his  behalf  that  the  true  measure 
of  his  damages  was  the  extent  to  which  his  reversionary 
estate  was  impaired  or  rendered  less  valuable  by  reason  of 
the  defendant's  alleged  wrongful  act.  I  am  of  opinion  that 
the  plaintiffs  contention  is  correct. 

The  cases  relied  upon  by  the  defendant  only  decide  that 
394]  without  * ' '  consequential  damage ' '  there  was  no  cause 
of  action.  But  there  is  no  authority,  so  far  as  I  know,  for 
the  proposition  that  damage,  per  se  and  apart  from  a  wrong- 
ful act,  can  constitute  a  cause  of  action. 

The  plaintiff's  right  of  action  was  to  have  his  land  and 
buildings  supported  by  the  subjacent  and  adjacent  soil  or 
strata,  and  so  long  as  they  were  in  fact  supported,  he  had 
no  cause  of  action  ;  but  so  soon  as  the  support  which  was  left 
proved  to  be  insufficient,  and  injury  to  the  plaintiff's  prop- 
erty ensued,  then  the  defendant's  act  in  withdrawing  the 
necessary  support  became  wrongful.  Damnum  and  injuria 
concurred,  and  the  plaintiffs  cause  of  action  then  accrued. 
That  point  is,  as  it  seems  to  me,  concluded  by  the  judgment 
of  the  House  of  Lords  in  Backhouse  v.  Bonomii^),  JBut  it 
is  said  on  the  part  of  the  defendant  that,  assuming  this  to  be 
so,  the  true  measure  of  the  damage  recoverable  in  this  ac- 
tion is  the  injury  actually  done  to  the  plaintiffs  land  and 
buildings  up  to  the  time  of  the  commencement  of  the  action, 
and  that  his  remedy  for  subsequent  injury  is  by  bring- 
ing actions  from  time  to  time  as  and  when  further  injury 
accrues. 

I  am  of  opinion,  both  upon  principle  and  authority,  that 
such  is  not  the  law:  see  Nicklin  v.  Williams C\  as  ex- 
plained and  approved  (upon  this  point)  by  the  Exchequer 
Chamber  in  Bonomi  v.  Backhouse  {*\  and  by  the  House 
of  Lords  in  Backhouse  v.  Bo7iomi{');  see  also  Hamper  v. 
Knowles  C).  It  is  a  well  settled  rule  of  law  that  damages 
resulting  from  one  and  the  same  cause  of  action  must  be 

(»)  9  H.  L.  C.  503.  (»)  E.  B.  <&  E.,  646,  668. 

(«)  10  Ex.,  259 ;  23  L.  J.  (Ex.),  336.  {*)  6  H.  ik  N.,  464. 
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assessed  and  recovered  once  for  all.  And  it  seems  to  me 
that  in  the  present  case  there  is  but  one  and  the  same  cause 
of  action,  namely,  that  which  I  have  already  mentioned. 

It  may  be  said  that  it  would  be  more  just  and  equitable 
in  a  case  like  the  present  that  the  plaintiff  should  only  be 
entitled  to  recover  the  amount  of  damage  actually  done  to 
his  property  up  to  the  time  of  bringing  his  action,  leaving 
him  to  recover  subsequent  damage,  if  any,  by  a  subsequent 
action,  or,  if  need  be,  by  a  series  of  subsequent  actions. 
The  same  might  have  been  said  in  many  cases  in  which, 
however,  the  contrary  principle  has  for  a  very  long  time 
been,  and  as  I  think  wisely,  acted  upon.  Take,  for  instance, 
*the  case  of  the  wrongful  obstruction  of  light  by  [395 
means  of  the  erection  of  a  new  building  lawful  in  itself.  In 
that  case  it  might  be  said  the  plaintiff  ought  only  to  be 
allowed  to  recover  the  damage  sustained  up  to  the  time  of 
the  commencement  of  his  action,  because  possibly  the  ob- 
struction may  be  removed,  and  therefore  it  would  be  unjust 
to  permit  the  plaintiff  to  recover  prospective  damage  unless 
and  until  it  is  actually  incurred. 

If  that  principle  were  adopted,  one  consequence  would  be 
that  the  Statute  of  Limitations  would  cease  to  be  operative. 
A  plaintiff  might  lie  by  until  after  the  expiration  of  six 
years,  without  bringing  any  action,  and  then  not  only  bring 
an  action  for  the  damage  sustained  during  the  period  of  six 
years  next  before  action  brought,  but  he  would  be  entitled 
to  bring  a  series  of  subsequent  actions  for  the  damage  subse- 
quently accruing.  Again,  take  the  case  of  slander  action- 
able only  by  reason  of  special  damage.  The  speaking  of  the 
defamatory  word  is  damnum  absque  injuria^  and  conse- 
quently not  actionable  without  special  damage,  just  as  the 
removal  of  the  necessary  support  in  the  present  case  was 
damnum  absque  injuria^  and  not  actioAable  until  the  plain- 
tiff's property  was  injured,  but  I  should  suppose  it  would 
not  be  suggested  that  in  such  a  case  the  plaintiff  could  only 
recover  the  damage  actually  sustained  up  to  the  time  of 
bringing  his  action,  and  that  for  subsequent  damage  he  might 
bring  a  subsequent  action  or  a  series  of  subsequent  actions. 

The  fact  is  tnatthe  principle  hitherto  acted  upon,  namely, 
that  a  plaintiff  must  recover  once  for  all,  by  one  and  the 
same  action,  all  damage,  past,  present,  and  future,  resulting 
from  one  and  the  same  cause  of  action,  may  not  always 
insure  perfect  justice,  but  as  a  rule  it  is,  in  my  opinion  a 
wholesome  principle,  and  I  doubt  whether  any  better  could 
be  devised.  It  may  be  that  in  some  exceptional  cases,  such, 
for  instance,  as  injury  sustained  by  a  passenger,  owing  to 
28  Eng.  Rep.  43 
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the  negligence  of  the  carrier,  some  usef  al  change  might  be 
made  in  the  law.  If  so,  that  is  a  matter  for  the  Legislature. 
As  the  law  stands,  the  passenger  must  recover  once  for  all, 
because  there  is  only  one  cause  of  action,  and  it  seems  to 
me  that  anything  more  disastrous  than  allowing  a  series  of 
actions  to  be  brought  for  damage  arising  from  time  to  time 
in  respect  of  the  same  cause  of  action  could  not  well  be  con- 
ceived. If  in  the  present  case  the  reversioner  must  resort  to 
396]  successive  actions  for  injury  to  his  *reversion,  so 
must  his  several  tenants  for  injury  to  their  possession,  and 
the  consequence  to  the  defendent  would,  I  should  think,  be 
very  much  worse  than  that  of  having  the  damages  assessed 
once  for  all  in  one  and  the  same  action. 

In  my  opinion,  the  plaintiff  is  entitled  to  judgment  for 
£400  and  one  farthing  and  costs. 

Mellor,  J. :  The  facts  of  this  case  are  set  out  in  the  judg- 
ment of  my  Brother  Manisty,  and  it  is  not  necessary  for  me 
to  repeat  them. 

If  I  thought  that  the  present  case  was  not  concluded  by 
authority,  and  that  we  were  at  liberty  to  consider  whether 
a  better  or  more  equitable  rule  might  not  be  found  in  the  rea- 
sons relied  upon  by  the  Lord  Chief  Justice,  as  leading  to 
the  conclusion  at  which  he  has  arrived,  I  might  hesitate  as 
to  the  judgment  I  might  form,  but  I  think  that  this  case  is 
concluded  by  authority,  and  that  I  am  not  at  liberty  to  treat 
the  question  as  an  open  one. 

The  plaintiff  in  this  action  complained  that  he  was  damni- 
fied in  respect  of  his  reversionary  interest  in  certain  land 
and  buildings,  not  only  by  mining  excavations  made  by  the 
defendant  under  his,  the  plaintiff's,  premises,  but  also  by 
mining  excavations  by  the  defendant  made  in  his  own  land 
adjoining,  the  effect  of  which  was  to  cause  actual  damage  to 
the  lands  and  houses  to  which  the  plaintiff  was  so  entitled  as 
reversioner,  and  it  is  with  regard  to  the  latter  head  of  dam- 
age that  the  question  upon  which  we  differ  arises.  It  can- 
not be  disputed,  since  the  case  of  Backhouse  v.  Bonomi  and 
Wi/e{'),  that  the  owner  of  land  and  minerals  adjoining  the 
land  or  lands  and  houses  of  another  person  cannot  be  pre- 
vented from  the  fullest  exercise  of  his  rights  of  property  and 
dominion  in  his  own  land,  so  long  as  in  the  exercise  of  those 
rights  he  does  not  injuriously  affect  the  corresponding  right 
of  tbe  owner  of  the  adjoining  property,  and  no  cause  of  ac- 
tion can  arise  to  the  owner  of  land  by  the  exercise  of  such 
rights  of  ownership  by  an  adjoining  owner  on  his  own  prop- 
erty, until  sonie  actual  damage  has  been  thereby  occasioned 

(»)  9  H.  L.  C,  603. 
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to  his  property.  In  the  language  of  Lord  Wensleydale  in 
BackTwuse  v.  Bonomi  (*X  *'  The  plaintifFs  right  is  not  in 
the  nature  of  an  easement,  but  that  the  right  is  to  the  enioy- 
ment  *of  his  own  property,  and  that  the  obligation  is  [397 
cast  upon  the  owner  of  the  neighboring  property  not  to  in- 
terrupt that  enjoyment." 

The  act  of  the  defendant  in  this  case,  therefore,  only  be- 
came wrongful  when  it  interrupted  the  enjoyment  by  the 
Elaintiflf  of  his  own  property.    The  damnum  and  injuria 
oth  combined  as  soon  as  the  act  of  the  defendant  became 
wrongful.     It  is  extremely  important  to  ascertain  at  this 
point  what  it  was  which  constituted  the  cause  of  action  on 
the  part  of  the  plaintiff.     The  act  done  by  the  defendant,  so 
long  as  he  confined  his  excavations  to  his  own  property,  was 
a  lawful  exercise  of  his  right,  but  as  soon  as  he,  in  the  other- 
wise lawful  exercise  of  his  rights,  excavated  on  his  own 
land  to  an  extent  and  in  a  manner  which  caused  actual  dam- 
age to  the  plaintiff's  property,  then  the  act,  ipso  factOj  be- 
came tortious,  and  the  plaintiff  became  entitled  to  maintain 
his  action.    It  appears  to  me  that  it  is  not  correct  to  say  that 
the  action  is  for  damage  only,  because  it  will  not  lie  until 
actual  damage  occurs.     It  is  still  the  combination  of  the 
"injuria and  damnum"  which  gives  the  right  of  action  to 
the  plaintiff,  and  the  defendant  becomes  liable  at  once  to  the 
plaintiff  for  all  the  injurious  consequences,  whether  present 
or  in  future,  which  result  from  the  acts  of  the  defendant,  so 
become  tortious,  and  whether  he  will  bring  his  action  imme- 
diately upon  the  manifestation  of  damage,  or  wait  for  fur- 
ther development  of  it,  is  at  his  option,  but  whether  he  elects 
to  bring  his  a'ction  immediately  or  prefers  to  wait  for  the 
complete  development  of  the  mischief,  subject  to  the  risk 
arising  under  the  Statute  of  Limitations,  he  can  only,  as  it 
appears  to  me,  have  one  action  and  one  recovery  for  all  the 
damage  occasioned  by  the  defendant's  wrongful  acts.     This 
result  is  clearlv  established  by  the  case  of  Nicklin  v.  Wil- 
Hams  (■),  whicn,  although  it  must  be  considered  as  over- 
ruled by  the  case  of  Backhouse  v.  Bonomi  (*),  so  far  as  it 
decided  that,  under  circumstances  exactly  like  the  present, 
the  cause  of  action  really  arose  in  respect  of  injury  to  the 
right  of  the  plaintiff  to  have  his  premises  supported  by  the 
land  of  the  defendant,   independently  of  actual  damage 
thereto,  still  is,  as  it  appears  to  me,  a  conclusive  authority 
on  the  point  of  difference  in  this  case;  and  Parke,  B.,  in 
delivering  the  judgment  of  the  court  *upon  the  argu-    [398 
mentonthe  demurrer  in  that  case,  said,  "For  this  wrong 

C)  9  H,  L.  C,  60S.  («)  10  Ex.,  259 ;  23  L.  J.  (Ex.),  886. 
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the  plaintifiFs  woald  have  a  right  to  recover  a  full  compen- 
sation, including  the  probable  damage  to  the  fabric;  and  if 
they  had  already  obtained  a  verdict  with  damages,  they 
mast  be  preeumed  to  be  satisfied  for  all  the  consHquences  of 
the  wrong ;  and  if,  instead  of  having  a  verdict,  they  receive 
with  their  own  consent  a  satisfaction,  such  satisfaction  is  to 
be  considered  to  compensate  for  all  the  consequences  of  the 
wrong." 

The  qaeation  in  that  case  was  distinctly  raised  bj  the  new 
assignments,  and  was  whether  on  fresh  damage  arising  after 
an  agreement  by  way  of  accord  and  satisfaction  had  been 
made,  a  new  canse  of  action  could  arise.  That  the  case  of 
Nicklin  v.  Williams  (')  was  rightly  decided,  so  far  as  it  af- 
fects the  matter  now  in  controversy,  appears  from  the  judg- 
ment of  the  House  of  Lords  in  Backhouse  v,  Bonomil'),  m 
which  the  Lord  Chancellor,  Lord  Westbury,  referring  to  it, 
says:  "With  regard  to  IfickUii  v,  WUlia7ns{')  the  deci- 
sion of  that  case  is  beyond  all  question.  8ome  of  the  dicta 
which  have  been  relied  upon  by  the  counsel  in  that  case  are 
not  necessary  for  the  decision  tnat  was  there  pronounced." 
I  cannot  see  any  distinction  between  the  present  case  and 
that.  In  the  present  case  the  tortions  act  which  occasioned 
the  damage  is  identical  in  character  with  that  in  Nicklin  r. 
Williams  (^),  and  compensation  for  the  resalting  damage 
must  be  obtained  by  one  and  the  same  recovery.  It  might 
in  the  present  case  be  a  convenient  course  to  wait  and  see 
whether  further  damage  will  actually  result  instead  of  as- 
sessing it  as  probable,  but  I  can  only  answer  that  the  same 
suggestion  has  frequently  arisen  and  been  constantly  over- 
ruled, as  being  inconsistent  with  an  elementary  rule  of  law. 
In  Bonomi  v.  Backhouse{')  Wightman,  J.,  says:  "The 
plaintiffs  can  only  recover  to  the  extent  of  the  damage  they 
have  actually  snatained,  which  may  include  not  merely  what 
they  are  obliged  to  lay  oat  in  actual  repair,  but  the  dimi- 
nution in  the  value  of  the  premises  by  reason  of  the  dam- 
age ;"  and  Coleridge,  J.  ('),  said  :  "  Where  a  right  of  action 
is  thus  vested,  and  an  action  is  bronght  for  the  act  alleged 
*"  '^"ve  BO  injured  it,  the  damages  given  by  the  jnry  for  that 
act  must  *be  taken  to  embrace  all  the  injurious  con- 
nces  of  that  act,  unknown  as  well  as  known,  which 
arise  hereafter  as  well  as  those  which  have  arisen.  For 
ght  of  action  is  satisfied  by  one  recovery."  And  in 
ime  case  in  error  Willes,  J.,  delivering  the  judgment  of 


Vol  111,1  QUEEFS  BENCH  DIVISION.  341 

Lamb  v.  Walker.  1S78 

the  Court  of  Error  (*),  commenting  on  NicJcUn  v.  Wilr 
liams(^\  says:  "For  before  the  former  action  was  com- 
menced it  was  obvions  that  actnal  damage  had  been  sustained ; 
in  which  case  another  principle  applies,  viz.,  that  no  second 
or  fresh  action  can  under  such  circumstances  be  brought  for 
subsequently  accruing  damage ;  all  the  damage  consequent 
upon  the  unlawful  act  is  in  contemplation  of  law  satisfied  by 
one  judgment  or  accord."  I  am  unable  to  see  anything  in 
the  present  case  to  take  it  out  of  the  rule  so  clearly  estab- 
lished, viz.,  that  there  can  only  be  one  recovery  for  all  the 
damage  resulting  from  the  same  wrongful  act,  whether  it  be 
all  then  manifest,  or  is  only  likely  to  result  from  it ;  as  it 
appears  to  me  you  cannot  divide  the  injurious  consequences 
into  sections,  and  refer  each  new  damage  as  it  occurs  to  some 
new  tortious  act  by  the  defendant,  there  being  in  fact  only 
one  tortious  act  committed,  and  to  stop  at  a  given  point,  and 
so  divide  the  damage  already  accrued  from  the  damage 
which  may  be  still  further  developed  would  be  a  violation 
of  the  rule  as  to  one  recovery  or  one  award  to  which  I  have 
referred.  If  I  am  right  in  what  I  have  said,  that  in  every 
cause  of  action  there  must  combine  an  'injuria  and  a  dam- 
num," then  I  cannot  doubt  that  the  arbitrator  was  right  in 
assessing  not  only  the  actual  manifest  damage,  but  also  in 
assessing  the  future  damage  within  the  6th  and  6th  para- 
graphs of  the  plaintiffs  claim;  and  that  consequently  the 
plaintiff  is  entitled  to  the  judgment  of  the  court. 

CocKBURN,  C.J.:    This  is  a  case  of  considerable  import- 
ance as  a  corollary  on  the  leading  case  of  Backhouse  v. 
Bonomi  ('),  and  which,  as  it  seems  to  me,  depends  in  a  great 
measure  on  the  effect  to  be  given  to  the  decision  in  that  case. 
Taking  the  view  I  do  of  that  decision,  I  am  unable  to  con- 
cur in  holding  that,  in  addition  to  the  amount  to  which  he 
may  be  entitled  for  actual  damage  sustained  through  the 
excavation  of  the  *adjacent  soil  by  the  defendant,     [400 
the  plaintiff  is  entitled  to  recover  in  respect  of  prospective 
damage,  that  is  to  say  anticipated  damage  expected  to  occur, 
but  which  has  not  actually  occurred  and  which  never  may 
arise.     The  fundamental  principle  on  which  the  decision  in 
Backhotbse  v.  Bonomi  (*)  proceeds  is,  that  no  cause  of  action 
arises  in  respect  of  what  a  man  does  on  his  own  land,  until 
actnal  damage  arises  therefrom  to  the  property  of  the  ad- 
joining   owner.    According  to  that    decision   there  is  no 
abstract  right  of  support,  independent  of  acquired  easement, 
from  adjacent  strata,  and  the  removal  of  such  strata  consti- 
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tutes  in  itself  no  wrong.  No  wrong  arises  to  A.,  from  the 
excavation  of  B.,  on  his  own  soil  though  the  stability  of  A-'s 
adjoining  land  mav  be  thereby  endangered,  unless  and  until 

A.  sustains  actnal  damage  therefrom.  And  the  reason  is 
that  the  law  does  not  recognize  any  right  in  A.  to  the  snp- 

I)ort  of  the  adjacent  soil,  otherwise  than  as  involved  in  the 
arger  proposition  that  he  is  entitled  to  the  enjoyment  of  his 
own  property  undiminished  and  unaltered  by  any  use  which 

B.  may  make  of  his.  B.  may  use  his  own  property  as  he 
pleases,  provided  in  so  doing  he  does  not  do  actual  damage 
to  his  neighbor's  property  or  diminish  or  disturb  his  neigh- 
bor' s  enjoyment  of  it.  This  view  of  the  law,  ably  expounded 
in  the  judgment  of  Mr.  Justice  Wightman,  when  the  case  of 
Bonomi  v.  Backhouse  (')  was  in  the  Court  of  Queen's  Bench, 
was  fully  adopted  and  made  the  basis  of  their  judgments  by 
Lords  Cranworth,  Wensleydale,  and  Chelmsford  in  the 
House  of  Lords  ("),  and  is  quite  consistent  with  the  reason- 
ing of  Willes,  J.,  in  delivering  the  iudgraent  of  the  Exche- 
q^uer  Chamber  (").  The  learned  judge  there  speaks  of  the 
right  of  action  as  '' arising  from  the  damage,  not  from  the 
act  of  the  adjoining  owner  on  his  own  land,"  observing  that 
**  the  law  favors  the  right  of  dominion  by  ever^  one  upon 
his  own  land  and  his  using  it  for  the  most  beaefioial  purpose 
to  himself."  The  language  of  Lord  Cranworth  is  express  on 
the  point.  He  says,  "  I  think  the  error  in  the  view  which 
has  sometimes  been  taken  on  the  subject  is  this  ;  it  has  been 
supposed  that  the  right  of  the  party,  whose  land  is  inter- 
fered with,  is  a  right  to  what  is  called  the  pillars  or  the  sup- 
port. In  truth,  his  right  is  a  right  to  the  ordinary  enjoyment 
of  his  land;  and  till  that  ordinary  enjoyment  is  interfered 
401]  with,*he  has  nothing  of  which  to  complain.  That  seems 
to  be  the  principle  on  which  this  case  ought  to  be  disposed 
of."  The  language  of  Lord  Wensleydale  was  to  the  like 
effect.  He  says,  *'  the  plaintiff's  right  was  to  the  enjoyment 
of  his  own  property,  and  the  obligation  cast  on  the  owner 
of  the  neighboring  property  was  not  to  interrupt  that  en- 
joyment." Lord  Chelmsford  concurred  in  what  had  been 
said. 

In  this  view  the  mere  withdrawal  of  the  support  af- 
forded by  the  adjacent  or  subjacent  strata,  by  the  excava- 
tion of  the  adjoining  soil,  gives  of  itself  no  right  of  action 
to  the  adioining  owner,  not  even  though,  from  the  knowl- 
edge of  the  fact  of  such  excavation  having  been  made,  and 
the  apprehension  of  possible  consequential  damage,  or  even 
the  certainty  that  such  damage  must  result,  the  value  of 
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the  property  should  be  prejudicially  aflEected.  Hence,  too, 
if,  by  the  substitution  or  artificial  for  the  natural  support, 
the  excavating  owner  can  avert  the  mischief  which  would 
otherwise  arise,  no  wrong  is  done  and  no  cause  of  action 
accrues.  In  both  eases  the  owner  has  only  done  what  he 
pleased  with  his  own  ;  in  neither  has  there  been  any  actual 
interference  with  his  neighbor's  enjoyment  of  his  property. 
It  is  true  that  the  case  might  have  admitted  of  a  different 
viev«r,  a  view  quite  as  much  in  accord  with  legal  principle, 
and  which  had  previously  been  adopted  by  text  writers  and 
indeed  by  the  courts,  as  in  Humphries  v.  Brogdeni^)  and 
other  cases,  namely,  that  the  owner  of  adjoining  property 
was  entitled,  as  an  incident  of  property,  to  the  support  of 
the  adjoining  soil ;  and  that  if  that  support  was  withdrawn 
and  his  property  was  thereby  endangered,  and  its  value  con- 
sequently lessened,  there  was  both  injuria  and  damnum^ 
and  therefore  a  right  of  action.  But  this  view  included  the 
difficulty  and  embarrassment  which  in  Bonomi  v.  Back- 
hotLsei^)  it  was  sought  to  avoid,  arising  from  the  operation 
of  the  Statute  of  Limitations.  Or,  independently  of  any 
assumption  of  the  right  of  support,  it  might  be  said  that  a 
man  who  by  thus  dealing  with  his  own  property  diminishes, 
from  the  possibility  of  future  damage,  the  value  of  his 
neighbor's,  violates  thereby  the  maxim,  ^^ Sic  utere  two  ut 
alienum  non  hzdas^'*  a  maxim  which  our  law  has  adopted 
with  regard  to  the  enjoyment  of  adjoining  properties, 
though  here  again  the  same  difficulty  would  *occur  :  [402 
a  cause  of  action  having  once  arisen,  though  possibly  un- 
known to  the  party  whose  right  was  affected,  the  statute 
would  begin  to  run.  But  such  was  not  the  view  taken  in  the 
Exchequer  Chamber  and  the  House  of  Lords  in  Bonomi  v. 
Backhouse{^\  judgments  by  which  we  of  course  are  bound. 
The  decisions — decisions  of  the  two  highest  courts,  in  that 
case  establish  conclusively  and  incontrovertibly  that  it  is 
not  the  withdrawal  of  the  support  previously  afforded  by 
the  adjacent  strata — s.  support  to  which,  according  to  the 
view  there  taken,  the  adjoining  owner  had  abstractedly  no 
right — but  the  actual  disturbance  of  his  enjoyment  of  his 
property  which  constitutes  a  wrong  and  gives  a  legal  ground 
of  co.mplaint.  The  effect  of  the  decision  is  that  there  is  no 
abstract  right  to  the  support  of  the  soil ;  consequently,  that 
the  withdrawal  of  the  support  does  not  create  a  wrong — an 
injuria  absque  damno ;  it  is  only  when  the  damnum  pre- 
sents itself,  that  that  which  has  been  done  becomes  wrong- 
ful.    Tlie  injuria  is  the  effect  of  the  damnum.    The  act  of 
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the  excavating  owner  is  not  tortious  in  se;  it  is  tortious 
onl^  when  it  produces,  and,  as  it  seems  to  me  to  follow 
logically,  to  the  extent  to  which  it  produces,  actual  damage. 
This  being  so,  it  appears  to  me  not  only  logically,  but  prac- 
tically, inconsistent  with  this  principle  to  hold  that,  because 
an  adjoining  owner  has  sustained  actual  damage  to  a  limited 
extent,  from  excavation  of  adjoining  soil,  he  can  recover  in 
the  same  action  not  only  in  respect  of  damage  actually  sus- 
tained, but  also  in  respect  of  prospective  damage  which  has 
not  yet  arisen,  and  which  possibly  never  may  arise  at  all. 
If  permitted  to  do  so  he  would  thus  be  entitled  to  recover 
compensation  in  respect  of  a  wrong  which  he  has  not  as  yet 
sustained,  a  wrong  as  yet  undeveloped  and  which  has  not  yet 
in  the  legal  view  of  the  matter  come  into  existence,  a  proceed- 
ing at  variance  with  all  principle.  Equally  at  variance  with 
principle  is  it,  when  it  is  borne  in  mind  that  it  is  only  by  rea- 
son of  and  to  the  extent  of  realized  damage  that  tne  act  of 
the  defendant  becomes  wrongful,  to  hold  him  responsible  for 
that  which,  though  it  may  possibly  become  wrongful  hereaf- 
ter, as  yet  is  not  so.  Moreover,  the  defendant  has,  I  appre- 
hend, at  any  time  before  the  damage  has  actually  occurred, 
a  perfect  right  to  have  recourse  to  any  artificial  means  of 
403]  which  he  can  avail  himself  to  *prevent  its  occur- 
rence. What,  if  some  damage  having  occurred,  so  as  to 
give  the  plaintiff  a  cause  of  action,  the  defendant  were  to 
have  recourse  to  some  possible  means  to  arrest  the  further 
progress  of  the  mischief ;  would  the  plaintiff  be  entitled, 
notwithstanding  this,  to  recover  in  respect  of  the  damage 
which  might  otherwise  have  arisen,  but  which  has  thus 
been  averted  1  Can  the  plaintiff,  by  bringing  his  action  im- 
mediately on  the  happening  of  a  slight  amount  of  damage, 
and  claiming  therein  for  prospective  damage,  which  it  is  as- 
sumed will  happen  at  some  future  time,  thereby  deprive  the 
defendant  of  his  right  to  prevent  such  future  damage  by 
recourse  to  artificial  means  ?  The  law,  beyond  all  question, 
allows  him  to  avert  all  liability  on  account  of  possible  dam- 
age in  respect  of  the  entire  amount  of  damage  which  may 
result  from  his  operations.  If  finding  that  some  damage 
has  arisen,  possibly  contrary  to  his  expectations,  he  seeks 
to  prevent  further  mischief,  I  am  at  a  loss  to  see  on  what 
principle  he  is  to  be  prevented  from  taking  measures  to  do 
so.      1  et  such  would  be  the  effect  of  this  de(rtsion. 

.  Of  course  I  do  not  lose  sight  of  the  rule  that  damages  re- 
sulting from  one  and  the  same  cause  of  action  must  be  as- 
sessed and  recovered  once  and  for  all.  But  the  rule  seems 
to  me  to  have  no  application  in  the  present  case,  it  being,  in 
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Day  view  of  the  effect  of  Backhouse  v.  Bonomi  (*),  a  mistake 
to  say  that  the  plaintiff  had  a  right  to  the  support  of  the 
adjacent  strata,  and  that  the  removal  of  these  constituted 
a  violation  of  this  right,  by  reason  of  which,  when  damage 
supervened,  a  cause  of  action  arose.  The  plaintiff,  as  I  read 
the  judgment  in  Backhouse  v.  Bonomi  {^\  had  no  right  to 
the  support  of  the  strata.  His  only  right  was  to  the  undis- 
turbed enjoyment  of  his  own  property,  and  it  was  only 
when,  and  so  far  as  that  enjoyment  was  interfered  with, 
that  he  sustained  a  wrong.  It  is  not  enough  to  say  that  the 
value  of  the  plaintiff's  property  has  been  diminished  by  the 
withdrawal  of  the  support.  It  is  not  the  diminished  valup 
of  the  property  which  makes  the  withdrawal  of  the  support 
wrongful ;  otherwise  any  appreciable  diminution  in  the 
value,  consequent  on  the  removal  of  the  support,  from 
prospective  damage  which  might  properly  be  anticipated  to 
result  from  it,  would  constitute,  independently  of  actual 
^damage,  a  damnum  in  respect  of  which  a  plaintiff  [404 
could  recover,  a  position  which,  according  to  Backhouse  v. 
Bonomi  ('),  certainly  cannot  be  maintained. 

It  being  thus  the  present  and  actual  interruption  of  the 
plaintiff's  enjoyment,  and  not  the  removal  of  the  support, 
which  constitutes  the  wrong  and  gives  a  cause  of  action,  it 
must,  as  it  seems  to  me,  foUow  that  a  present  interruption 
can  only  give  a  cause  of  action  to  the  extent  to  which  it 
has  gone.  It  cannot  constitute  a  cause  of  action  in  respect 
of  a  future  interruption  which  has  not  yet  occurred.  The 
subsidence  of  a  hundred  yards  which  takes  place  to-day  is 
one  thing ;  the  subsidence  of  another  hundred  yards,  which 
takes  place  twelve  months  later,  is  not  the  effect  of  the  first. 
It  is  in  no  way  connected  with  it  except  so  far  as  both  are 
the  effect  of  a  common  cause.  Both,  it  is  true,  spring  from 
the  same  cause,  namely,  the  excavation  of  the  subjacent 
strata ;  but  as  the  excavation  and  the  consequent  removal 
of  the  support  is  not  in  itself  wrongful,  or  a  cause  of  ac- 
tion, the  damage  which  happens  at  one  time  and  that  which 
liappens  at  another,  though  arising  physically  from  the 
same  cause,  cannot  be  said  to  arise  from  a  common  cause, 
or  consequently  from  a  common  cause  of  action.  Each 
fresh  interference  with  the  enjoyment  of  property  is,  as 
it  arises,  a  wrong  done,  and  creates  a  further  cause  of 
action.  It  is  not  damage  referable  to  a  cause  of  action 
antecedent  to  itself.  The  rule  relied  on  does  not  there- 
fore seem  to  me  to  apply  to  such  a  case.  My  Brother 
Mellor  puts  the  argument  in  favor  of  the  opposite  view  in  a 
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the  negligence  of  the  carrier,  some  usef  al  change  might  be 
made  in  the  law.  If  so,  that  is  a  matter  for  the  Legislature. 
As  the  law  stands,  the  passenger  mnst  recover  once  for  all, 
because  there  is  only  one  cause  of  action,  and  it  seems  to 
me  that  anything  more  disastrous  than  allowing  a  series  of 
actions  to  be  brought  for  damage  arising  from  time  to  time 
in  respect  of  the  same  cause  of  action  could  not  well  be  con- 
ceived. If  in  the  present  case  the  reversioner  must  resort  to 
396]  successive  actions  for  injury  to  his  *reversion,  so 
must  his  several  tenants  for  injury  to  their  possession,  and 
the  consequence  to  the  defendent  would,  I  should  think,  be 
very  much  worse  than  that  of  having  the  damages  assessed 
once  for  all  in  one  and  the  same  action. 

In  my  opinion,  the  plaintiif  is  entitled  to  judgment  for 
£400  and  one  farthing  and  costs. 

Mellob,  J.:  The  facts  of  this  case  are  set  out  in  the  judg- 
ment of  my  Brother  Manisty,  and  it  is  not  necessary  for  me 
to  repeat  ttiem. 

If  1  thought  that  the  present  case  was  not  concluded  by 
authority,  and  that  we  were  at  liberty  to  consider  whether 
a  better  or  more  equitable  rule  might  not  be  found  in  the  rea- 
sons relied  upon  by  the  Lord  Chief  Justice,  as  leading  to 
the  conclusion  at  wLiich  he  has  arrived,  I  might  hesitate  as 
to  the  judgment  I  might  form,  but  I  think  that  this  case  is 
concluded  by  authority,  and  that  I  am  not  at  liberty  to  treat 
the  question  as  an  open  one. 

The  plaintiif  in  this  action  complained  that  he  was  damni- 
fied in  respect  of  his  reversionary  interest  in  certain  land 
and  buildings,  not  only  by  mining  excavations  made  by  the 
defendant  under  his,  the  plaintiff's,  premises,  but  also  by 
mining  excavations  by  the  defendant  made  in  his  own  land 
adjoining,  the  effect  of  which  was  to  cause  actual  damage  to 
the  lands  and  houses  to  which  the  plaintiff  was  so  entitled  as 
reversioner,  and  it  is  with  regard  to  the  latter  head  of  dam- 
age that  the  question  upon  which  we  differ  arises.  It  can- 
not be  disputed,  since  ttie  case  of  Backhouse  v.  Bonomi  and 
Wife{'),  that  the  owner  of  land  and  minerals  adjoining  the 
land  or  lands  and  houses  of  another  person  cannot  be  pre- 
vented from  the  fullest  exercise  of  his  rights  of  property  and 
dominion  in  his  own  land,  so  long  as  in  the  exercise  of  those 
rights  he  does  not  injuriously  affect  the  corresponding  right 
of  the  owner  of  the  adjoining  property,  and  no  cause  of  ac- 
tion can  arise  to  the  owner  of  land  by  the  exercise  of  such 
rights  of  ownership  by  an  adjoining  owner  on  his  own  prop- 
erty, until  some  actual  damage  has  been  thereby  occasioned 

(»)  9  H.  L.  C,  603. 
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to  his  property.  In  the  language  of  Lord  Wensleydale  in 
BacJcTiov^e  v.  Bonomi  {^\  ''  The  plaintiffs  right  is  not  |n 
the  nature  of  an  easement,  but  that  the  right  is  to  the  enjoy- 
ment *of  his  own  property,  and  that  the  obligation  is  [3^7 
cast  upon  the  owner  of  the  neighboring  property  not  to  in- 
terrupt that  enjoyment." 

The  act  of  the  defendant  in  this  case,  therefore,  only  be- 
came wrongful  when  it  interrupted  the  enjoyment  by  the 
plaintiff  of  his  own  property.  The  damnum  and  injuria 
both  combined  as  soon  as  the  act  of  the  defendant  became 
wrongful.  It  is  extremely  important  to  ascertain  at  this 
point  what  it  was  which  constituted  the  cause  of  action  on 
the  part  of  the  plaintiff.  The  act  done  by  the  defendant,  so 
long  as  he  confined  his  excavations  to  his  own  property,  was 
a  lawful  exercise  of  his  right,  but  as  soon  as  he,  in  the  other- 
wise lawful  exercise  of  his  rights,  excavated  on  his  own 
land  to  an  extent  and  in  a  manner  which  caused  actual  dam- 
age to  the  plaintiffs  property,  then  the  act,  ipso  facto^  be- 
came tortious,  and  the  plaintiff  became  entitled  to  maintain 
his  action.  It  appears  to  me  that  it  is  not  correct  to  say  that 
the  action  is  for  aamage  only,  because  it  will  not  lie  until 
actual  damage  occurs.  It  is  still  the  combination  of  the 
"injuria and  damnum"  which  gives  the  right  of  action  to 
the  plaintiff,  and  the  defendant  becomes  liable  at  once  to  the 
plaintiff  for  all  the  injurious  consequences,  whether  present 
or  in  future,  which  result  from  the  acts  of  the  defendant,  so 
become  tortious,  and  whether  he  will  bring  his  action  imme- 
diately upon  the  manifestation  of  damage,  or  wait  for  fur- 
ther develojpment  of  it,  is  at  his  option,  but  whether  he  elects 
to  bring  his  a'ction  immediately  or  prefers  to  wait  for  the 
complete  development  of  the  mischief,  subject  to  the  risk 
arising  under  the  Statute  of  Limitations,  he  can  only,  as  it 
appears  to  me,  have  one  action  and  one  recovery  for  all  the 
damage  occasioned  by  the  defendant's  wrongful  acts.  This 
result  is  clearly  established  by  the  case  of  NicklinY.  Wil- 
Hams  (■),  which,  although  it  must  be  considered  as  over- 
ruled by  the  case  of  Backhouse  v.  Bonomi  Q,  so  far  as  it 
decided  that,  under  circumstances  exactly  liKe  the  present, 
the  cause  of  action  really  arose  in  respect  of  injury  to  the 
right  of  the  plaintiff  to  have  his  premises  supported  by  the 
land  of  the  defendant,  independently  of  actual  damage 
thereto,  still  is,  as  it  appears  to  me,  a  conclusive  authority 
on  the  point  of  difference  in  this  case ;  and  Parke,  B.,  in 
delivering  the  judgment  of  the  court  *upon  the  argu-  [398 
ment  on  the  demurrer  in  that  case,  said,  "For  this  wrong 

(»)  9  H.  L.  C,  603.  (*)  10  Ex.,  239 ;  28  L.  J.  (Ex.),  886. 
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See  27  Eng.  Rep.,  857  note.  houses  having  been  destroyed  hj  fire 

A  lease  under  the  Canadian  act  con-  were  rebuilt  by  the  lessee.     Held,  that 

tained  a  covenant  on  the  part  of  a  lessee  this  had  not  the  effect  of  exhausting 

to  erect  a  dwelling  house  on  the  prem-  the  covenant  to  rebuild,  and  that  the 

ises  worth  $2,000,  to  rebuild  in  case  lessee  was  bound,  on  a  second  fire  de- 

of  fire,  and  to  surrender  the  premises,  stroying  the  building,  to  rebuild  the 

with  the  appurtenances,  to  the  lessor  same:    Emmett  «.  Quinn,  27  Grant's 

at  the  determination  of  the  term.     The  (U.C.)  Chy.,  420. 


[3  Queen's  Bench  Division,  407.] 
May  18,  1878. 

407]  *^^  parte  Todd. 

Public  houM — License  to  9eU  JExeisable  Zdquon — LicmMd  Person  ffivtnff  fip  poiaesaion 
of  Premiaee  during  the  continuance  of  the  License — New  Tenant — Applieation  to 
Special  Sessions — 9  Oeo.  4,  c.  61,  «.  4,  13,  14. 

The  power  of  granting  a  license  at  special  sessions  under  9  Geo.  4,  c  61,  s.  14,  to 
a  new  tenant,  where  a  person  duly  licensed  under  that  act  g^ves  up  possession  of  the 
house  during  the  continuance  of  his  license,  extends  only  to  the  period  for  which  the 
former  tenant's  license  would  have  lasted. 

F.,  duly  licensed  under  9  Geo.  4,  c.  61,  on  the  Sd  of  August,  1877,  gave  up  posses* 
sion  of  the  licensed  premises,  and  B.  became  tenant.  The  license  expired  on  the  10th 
of  October  following.  At  the  general  annual  licensing  meeting,  held  on  the  28th  of 
August,  1877,  B.  applied  for  a  transfer  of  the  license  to  him,  but  the  justices  refused 
the  application  on  the  ground  of  his  previous  misconduct.  On  the  28th  of  Septem- 
ber B.  gave  up  his  tenancy,  and  was  succeeded  bv  G.,  who  on  the  29th  of  November 
also  gave  up  the  tenancy,  and  was  succeeded  by  T.  After  giving  the  proper  notices, 
T.  applied  at  a  special  sessions,  under  s.  14  of  9  Geo.  4,  c.  61,  for  a  license  in  respect 
of  the  premises.  The  justices  declined  to  entertain  the  application,  on  the  ground 
that  they  had  no  jurisdiction : 

Held,  that,  inasmuch  as  the  application  was  made  after  the  expiration  of  the 
period  for  which  the  previous  license  remained  in  force,  the  decision  of  the  jostices 
was  right. 

Senile  (per  Cockburn,  C.J.,  and  Manisty,  J.),  that  the  power  to  grant  a  license 
under  s.  14  is  not  confined  to  the  case  of  tl^e  tenant  immediately  succeeding  the  out- 
going holder  of  the  license. 

A  license  to  keep  an  inn,  tavern  or  held  that  there  is  nothing  illegal  in  an 
hotel,  is  a  personal  trust ;  one  cannot  agreement  to  transfer  a  license  to  keep 
justify  under  a  license  given  to  his  an  inn,  although  the  license  after  its 
lessor,  nor  under  one  assigned  to  him  transfer  will  be  inoperative :  Hoagland 
by  a  vendor.  A  contract  to  sell  or  as-  «.  Hall,  38  N.  J.  L. ,  850. 
sign  such  a  license  is  illegal :  Alger  v.  A  licensee  who  has  not  forfeited  his 
Weston,  14  Johns.  281 ;  Sanderson  v.  license  may  carry  on  the  business  by 
Goodrich,  46  Barb.,  616;  Strahan  v.  an  agent  at  the  place  designated  in  the 
Hamilton,  88  Ind.,  57;  Runyon  «.  license,  and  the  agent  will  not  be  re- 
State,  52  id.,  820.  sponsible   as  for    selling    without    a 

Though,  in  New  Jersey,  it  has  been  license  :  Runyon  v.  State  62  Ind.,  320. 
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[S  Qaeen's  Bench  Diyision,  418.] 
May  18,  1878. 

♦Stallard  and  Others,  Appellants;  Marks,    [412 

Bespondent. 

JS^rituouM  Idquon  and  Wines — 8dling  by  JUtail  vfUhout  McHm  Lieeiue — Order*  taken 
by  Travdler  occupying  House  and  Premises — spirits  not  stored  on  Premises  where 
Orders  received-^6  Oeo.  4,  e.  81,  s,  2—23  dk  24  Vict,  e,  27,  s.  19— SO  di  81  VicL 
<?.  90,  s.  17. 

The  appellants  were  convicted  under  6  Geo.  4,  c.  81,  s.  2,  for  retailing  spirits  in 
Cheltenham  without  a  retailer^s  excise  license.  They  carried  on  business  as  wine 
and  spirit  merchants  in  Worcester,  and  held  all  the  necessary  licenses  for  dealing  in 
and  retailing  spirits  there.  They  did  not  hold  a  license  to  retail  spirits  at  Chelten- 
ham ;  but  they  caused  premises  at  Cheltenham  to  be  let  to  D.,  one  of  their  travellers, 
for  their  own  use,  took  out  a  license  for  the  purpose  of  carrying  on  there  the  busi- 
ness of  dealers  in  beer,  and  pot  up  a  board  inscribed  with  their  names  as  "  Distillers, 
Wine  Merchants,  and  Brewers,  Worcester.''  D.  took  orders  for  spirits  at  these  prem- 
ises and  transmitted  them  to  Worcester,  where  the  appellants  executed  them  by 
sendine  spirits  from  Worcester : 

Hda,  that  the  conviction  must  be  affirmed,  for  the  appellants  must  be  taken  to 
carry  on  business  at  Cheltenham  as  retailers  of  spirits,  although  the  spirits  they  sold 
were  kept  in  and  delivered  from  a  store  in  another  town. 


[8  Queen's  Bench  Division,  418.] 
May  24,  1878. 

♦Schuster  and  Others  v.  Fletcher.  [418 

Ship  and  Shipping — General  Average — Special  Chargei^^ Remuneration  to  Shipowner 
for  Services  in  transhipping  and  identifyii^  Cargo^  and  arranging  with  Consignees 
for  sale  of  part  tmidetUiJied-— Commission  on  Disbursements, 

A  ship  during  her  voyage  from  India  to  London  was  stranded  on  the  coast  of  France. 
The  shipowner  dispatched  his  manager  and  other  persons  to  take  part  in  the  neces- 
sary salvage  operations,  and  the  whole  of  the  cargo  was  saved,  transhipped,  and 
brought  forward  to  London  and  the  freight  earned.  Part  of  the  cargo  which  couljl 
not  be  identified  was  sold  by  the  shipowner  by  arrangement  with  the  consignees 
through  a  broker,  who  received  his  brokerage.  The  shipowner  incurred  consider- 
able trouble  in  chartering  ships  to  carry  on  the  cargo  from  France  to  London,  and 
in  sending  out  lighters  and  necessary  appliances  to  France,  and  in  the  identification 
of  the  cargo,  preparing  for  the  sale,  answering  the  inquiries  of  and  arranging  with 
the  consignees.  In  the  average  statement  a  remuneration  to  the  shipowner  for  "  ar- 
ranging for  salvage  operations,  receiving  cargo,  meeting  and  arranging  with  con- 
signees, and  receiving  and  paying  proceeds,  and  generally  conducting  the  bnsiness," 
-was  charged  partly  to  general  average,  and  partly  as  particular  average  on  the  sev- 
eral interests  ralably,  tne  average  stater  thinking  that  the  amount  was  a  reasonable 
remuneration  to  the  shipowner  for  his  services  and  for  commission  on  the  sale  of 
unidentified  cargo,  and  on  disbursements : 

Heldf  that  under  the  circumstances  the  amount  was  improperly  charged  and  could 
not  bo  recovered,  there  being  no  contract  on  the  part  of  the  owners  of  the  cargo  to 
remunerate  the  shipowner  for  his  services,  a  great  part  of  which  had  been  rendered 
with  the  object  of  earning  his  freight. 
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Report  by  a  special  referee  under  s.  66  of  the  Supreme 
Court  of  Judicature  Act,  1873. 

I.  &  2.  The  plaintiffs  are  merchants  in  London.  The  de- 
fendant is  sole  owner  of  the  ship  Victoria  Nyanza. 

3.  In  December,  1873,  the  plaintiffs  shipped  on  board 
the  Victoria  Nyanza  at  Calcutta,  for  delivery  at  London 
under  bills  of  lading,  125  chests  of  indigo,  and  the  ship 
sailed  for  London,  having  on  board  a  valuable  cargo  of  in- 
digo, tea,  jute,  and  linseed,  the  indigo  being  the  most  valu- 
able portion. 

4.  On  the  4th  of  April,  1874,  the  Victoria  Nyanza,  while 
prosecuting  her  voyage  to  London,  stranded  at  Etaples,  near 
feoulogne. 

5.  The  defendant  was  at  once  informed  by  telegraph  of 
the  disaster,  and  he  forthwith  communicated  by  telegraph 
419]  with  *Messrs.  G.  H.  Fletcher  &  Co.,  of  Liverpool,  a 
firm  of  which  he  had  formerly  been,  but  was  not  then,  a 
member. 

6.  G.  H.  Fletcher  &  Co.  at  once  communicated  with  the 
Liverpool  Salvage  Association,  and  obtained  from  that  asso- 
ciation the  services  of  Captain  Chisholm  and  Captain  St. 
Croix,  two  gentlemen  of  experience  in  salvage  operations 
who,  on  the  6th  of  April,  started  for  Etaples. 

7.  G.  H.  Fletcher  &  Co.  also,  on  the  6th  of  April,  sent 
out  their  own  manager,  Mr.  Bromehead,  to  the  same  place, 
and  the  defendant  sent  him  a  power  of  attorney  to  act  for 
him,  and  opened  a  credit  of  £6,000  in  his  favor  at  Boulogne 
to  provide  lor  expenses  there.  The  defendant  also  procured 
the  necessary  pumps,  tackle,  and  other  appliances  to  be 
sent  out  from  England  for  the  purpose  of  salvage  operations. 

8.  Under  the  directions  of  Mr.  Bromehead,  with  the  assist- 
ance of  Captains  Chisholm  and  St.  Croix,  a  part  of  the  cargo 
was  taken  out  of  the  ship  as  she  lay  stranded  (an  operation 
of  considerable  difficulty)  and  sent  to  Boulogne.  On  the  25tli 
of  April,  the  ship  was  got  off  and  towed  into  Boulogne  har- 
bor, whence  she  ultimately  sailed  to  Liverpool. 

9.  The  whole  of  the  cargo  was  saved  and  transhipped  at 
Boulogne,  and  brought  forward  by  the  defendant  to  London, 
and  the  freight  earned. 

10.  The  first  of  the  cargo  reached  London  about  ten  days 
after  the  stranding,  and  the  whole  by  the  middle  of  May.  * 

II.  On  the  26th  of  April,  1874,  an  average  agreement  was 
entered  into  between  tne  defendant  and  the  several  con- 
signees of  cargo.  The  several  consignees,  in  accordance 
with  that  agreement,  paid  sums  of  money  to  the  defendant, 
the  plaintiffs  paying  £1,212. 
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12.  The  cargo  as  it  arrived  was  landed  and  warehoused  at 
the  London  docks. 

13.  Some  portions  of  the  cargo  proved  difficult  of  identi- 
fication by  reason  of  the  shipping  marks  having  become  ob- 
literated. Other  parts  it  was  impossible  to  identify.  All  the 
goods  which  were  identified  were  given  up  to  the  consignees 
under  the  terms  of  the  average  agreement.  The  goods  which 
were  not  identified  were  *soTd  by  the  defendant  by  [420 
arrangement  with  the  consignees  therepf  through  a  broker, 
who  received  his  brokerage. 

14.  The  defendant  incurred  considerable  trouble  in  char- 
tering ships  to  carry  on  the  cargo  from  Boulogne  to  London, 
and  m  sending  out  lighters  and  necessary  appliances  to 
Boulogne,  and  in  the  identification  of  so  much  of  the  cargo 
as  was  identified,  and  in  the  endeavor  to  identify  the  residue, 
and  in  ascertaining  and  answering  the  inquiries  of  and  ar- 
ranging with  the  consignees,  and  in  preparing  for  the  sale  of 
and  selling  the  unidentified  cargo  and  distributing  the  pro- 
ceeds. 

15.  Mr.  Elmslie,  of  the  firm  of  Elmslie  &  Son,  the  average 
staters,  mentioned  in  the  average  agreement  hereinbefore 
mentioned  prepared  an  average  statement,  dated  the  16th 
of  November,  1876. 

16.  In  that  statement  all  disbursements  by  the  defendant  are 
included,  and  duly  distributed  among  the  several  interests, 
including  charges  for  the  services  of  Captains  Chisholm  and 
St.  Croix,  and  of  the  Liverpool  Salvage  Association,  and  of 
Mr.  Bromehead,  and  the  accounts  paid  to  the  dock  com- 
pany. 

17.  The  statement  also  includes  a  charge  as  follows :  "  G. 
H.  Fletcher  &  Co.  agency,  arranging  for  salvage  operations, 
receiving  cargo,  meeting  and  arranging  with  consignees,  re- 
ceiving and  paying  proceeds,  and  generally  conducting  the 
business,  £2,500."  This  charge  the  plaintiffs  object  to,  and 
seek  to  recover  back  their  proportion  thereof. 

18.  The  sum  of  £2,600  does  not  represent  any  sum  which 
the  defendant  has  paid,  or  rendered  himself  liable  to  pay,  to 
G.  H.  Fletcher  &  Co.  It  was  arrived  at  and  distributed  in  the 
following  manner.  Mr.  Elmslie  formed  the  opinion  upon 
all  the  circumstances  of  the  case,  that  £2,600  was  a  reason- 
able remuneration  to  the  defendant  as  shipowner,  in  respect 
of  his  services  hereinbefore  mentioned,  and  in  respect  of  his 
advances  for  disbursements.  And  he  proceeded  to  distribute 
that  sum  as  follows.  He  took  thereout  a  sum  amounting 
to  two  and  a  half  per  cent,  on  the  proceeds  of  the  unidenti- 
fied goods  sold,  and  debited  this  to  cargo  in  the  cargo  col- 
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umn.  He  took  thereout  farther,  a  sum  amounting  to  two 
and  a  half  per  cent,  upon  the  total  disbursements,  and  this 
421]  he  debited  *to  the  several  interests  ratably,  in  their 
respective  columns.  The  balance  of  the  £2,600  he  debited 
to  general  average,  in  the  general  average  column. 

19.  The  effect  is,  that  the  sum  of  £2,600  thus  distributed, 
is  made  up  of  three  heads  of  charge — 

1.  A  commission  on  the  sale  of  unidentified  cargo. 

2.  A  commission  on  disbursements. 

3.  A  charge  by  way  of  remuneration  for  trouble,  in  re- 

spect of  the  matters  mentioned  in  paragraph  14. 

20.  There  was  no  contract  on  the  part  of  the  consignees, 
or  any  of  them,  to  pay  the  defendant  the  remuneration 
claimed,  or  any  part  thereof,  under  any  of  the  heads  above 
mentioned,  unless  such  a  contract  is  to  be  found  in  the  aver- 
age agreement  above  mentioned. 

21.  No  custom  has  been  proved,  entitling  a  shipowner, 
under  such  circumstances,  to  any  remuneration  under  any 
of  those  heads.  But  a  charge  for  remuneration  by  shipowner 
in  respect  of  his  trouble  and  labor  in  such  cases,  has,  for  the 
last  few  years,  been  often  inserted  in  average  statements 
and  with  increasing  frequency.  The  charge  has  often  been 
allowed,  and  sometimes  resisted,  by  underwriters. 

22.  Where  unidentified  goods  have  to  be  sold,  and  the 
sale  is  managed  not  by  the  shipowner  himself,  but  by  the 
ship  broker  or  some  third  person,  a  commission  to  such  per- 
son (in  addition  to  the  selling  broker's  brokerage)  is  charged 
and  allowed. 

23.  Where  money  for  disbursements  upon  salvage  of  cargo 
is  provided  not  by  cargo  owner  or  shipowner,  but  by  some 
third  person,  commission  upon  such  disbursements  is  charged 
and  allowed. 

24.  Where,  in  case  of  wreck,  the  shipowner  abandons  the 
voyage  and  the  Salvage  Association  or  London,  Liverpool, 
or  elsewhere,  intervenes  and  salves  the  cargo,  a  sum  by  way 
of  remuneration  under  the  name  of  oflSce  charges,  in  addi- 
tion to  disbursements,  analogous  to  the  third  head  of  charge 
in  the  present  case,  is  always  charged  by  and  allowed  to  the 
association. 

26.  With  reference  to  the  first  head  of  claim — If  the  de- 
fendant is  entitled  in  point  of  law,  to  charge  a  commission 
on  the  sale  of  unidentified  goods,  the  commission  of  two  and 
422]  a  half  per  cent.  *charged,  being  an  ordinary  mer- 
chant's commission,  is  not  an  unreasonable  commission  to 
charge. 

26.  With  reference  to  the  second  head  of  charge,  the  de- 
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fendant  was  never  out  of  pocket  throughout  the  transactions 
hereinbefore  mentioned,  to  any  large  amount,  or  for  any  con- 
siderable length  of  time,  and  unless  he  be  entitled  by  reason 
of  any  general  rule  to  charge  a  commission  on  disbursements, 
there  are  no  special  circumstances  in  the  present  case,  mak- 
ing it  reasonable  to  do  so  in  this  instance. 

27.  With  reference  to  the  third  head  of  charge,  if  the  de- 
fendant is  entitled  in  point  of  law  to  remuneration  for  his 
trouble  in  and  about  the  matters  hereinbefore  mentioned,  a 
sum  of  £200  is  a  reasonable  remuneration  in  respect  thereof. 
The  agreement  was  annexed  to  the  case.     It  was  between 
the  defendant  and  the  plaintiffs  and  other  consignees,  and 
recited  that  it  was  alleged  by  the  defendant  that  the  ship 
whilst  in  the  prosecution  of  a  voyage  from  Calcutta  to  Lon- 
don, with  a  general  cargo  of  indigo,  jute,  and  other  produce, 
was  by  perils  and  accidents  of  the  seas  stranded  on  the 
French  coast,  about  twenty  miles  south  of  Boulogne,  and 
that  steps  were  at  once  taken  by  the  master  and  the  owner 
of  the  ship  for  the  safety  and  preservation  of  the  ship  and 
cargo,  and  a  large  portion  of  the  cargo  was  discharged  from 
the  ship  and  landed,  and  the  same  had  since  been  forwarded 
to  London  by  the  defendant,  and  other  large  portions  of  the 
cargo  had  been  saved  and  had  arrived  in  London  or  else- 
where in  England  either  in  the  ship  or  otherwise.     And  the 
defendant  alleged  that  he  has  paid  and  expended  or  had  be- 
come liable  to  pay  and  expend  large  sums  of  money  and  had 
incurred  great  expenses  and  made  certain  sacrifices  in  and 
about  the  saving  and  preservation  of  the  ship  and  cargo  and 
the  forwarding  of  the  same  cargo  to  London  and  otherwise 
in  consequence  of  the  stranding,  and  that  part  of  such  sums 
of  money,  expenses,  and  sacrifices,  would  be  a  charge  upon 
the  cargo,  and  that  other  portion  thereof  would  be  a  charge 
on  the  ship  or  on  the  freight  of  the  goods,  and  that  other 
portion  thereof  would  be  a  charge  in  the  nature  of  general 
average  on  the  ship,  her  cargo,  and  freight.     And  that  the 
said  sums  of  money,  expenses,  sacrifices,  and  damages  could 
not  yet  be  ascertained  and  adjusted,  and  the  respective 
amounts  and  contributions  due  from  *the  respective    [423 
owners  or  consignees  of  goods  bv  the  ship  in  respect  thereof 
could  not  yet  be  ascertained.     And  that  the  consignees  had 
respectively  applied  to  the  defendant  for  delivery  of  the 
j^oods  consigned  to  them  respectively  by  the  vessel,  or  of 
Turhicb  they  are  respectively  authorized  to  claim  and  take  de- 
livery as  aforesaid,  and  the  defendant  had  agreed  to  deliver 
t  he  goods  to  them  respectively,  on  the  freight  due  thereon 
being  duly  paid  or  secured  to  him  and  upon  receiving  such 
28  Eno.  Rep.  45 
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payment  on  account  of  and  security  for  the  amounts  and 
contributions  which  might  be  due  from  or  in  respect  of  the 
goods  for  general  average  or  charges  or  otherwise,  on  ac- 
count of  the  sums  of  money  and  expenses  expended  or  in- 
curred by  the  defendant,  or  on  account  of  the  sacrifices  and 
damages  as  hereinbefore  mentioned.  And  that  the  con- 
signees, in  consideration  of  the  delivery  of  their  goods  in 
manner  aforesaid,  had  respectively  agreed  to  pay  and  had 
paid  to.  the  defendant  on  account  of  the  amounts  and  con- 
tributions due  from  or  in  respect  of  their  goods  the  sums  of 
money  respectively  set  against  their  signatures,  and  the  re- 
ceipt whereof  was  acknowledged,  and  they  had  also  respect- 
ively agreed  to  sign  the  undertaking  hereinafter  contamed. 
And  it  was  witnessed  that  for  the  consideration  aforesaid 
the  consignees  did  respectively  promise  and  agree  to  and 
with  the  defendant  that  they  would  as  soon  as  conveniently 
might  be,  and  within  a  reasonable  time  after  the  date  of  the 
agreement,  respectively  give  to  the  defendant,  or  his  agents, 
true  and  correct  particulars  of  the  goods  which  should  be  so 
delivered  to  them  respectively  as  aforesaid,  and  of  the  value 
of  such  goods,  for  the  purpose  of  the  adjustment  of  the  gen- 
eral average  and  charges  thereon.  And  further,  that  when 
and  so  soon  as  the  said  sums  of  money,  expenses,  sacrifices, 
and  damages  should  have  been  duly  adjusted,  and  the  re- 
spective amounts  or  proportion  due  to  the  defendant  from 
or  in  respect  of  the  goods  so  delivered  to  them  respectively, 
whether  for  generau  average  or  charges,  or  otherwise  on 
account  of  the  said  sums  of  money  and  expenses  expended 
or  incurred  by  the  defendant  as  aforesaid,  or  on  account  of 
such  sacrifices  or  damage  to  the  ship  or  goods  as  aforesaid 
had  been  duly  ascertained,  they  would  respectively  pay  to 
the  defendant  the  amount  or  proportion  so  due  in  respect  of 
their  goods,  after  deducting  therefrom  the  amount  so  paid 
424]  by  them  on  account  *as  aforesaid,  and  for  the  consid- 
erations aforesaid  the  defendant  promised  and  agreed  to 
and  with  the  consignees  respectively  that  he  should  and 
would  use  all  reasonable  diligence  to  cause  the  said  sum  of 
money,  expensesand  damages  to  be  ascertained  and  adjusted, 
and  the  amounts  and  contributions  due  from  the  consignees 
respectively  in  respect  thereof  to  be  ascertained  according 
to  law,  and  that  in  case  the  amount  so  paid  to  him  on  ac- 
count of  the  said  consignees,  or  any  or  either  of  them,  should, 
on  the  final  adjustment,  appear  to  exceed  the  amount  due 
from  such  consignees  or  consignee  respectively  to  the  defend- 
ant, should  and  would  forthwith  return  the  balance  or  excess 
to  such  consignees  or  consignee  respectively. 
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J.  C.  Maihew  {Hollams  with  him\  for  the  plaintiflfa :  The 
claim  of  the  defendant  is  wholly  unrounded,  for  it  is  opposed 
to  the  leading  principles  of  general  average,  and  the  case 
discloses  nothing  in  the  nature  of  a  custom  or  special  agree- 
ment to  support  it.  The  services  relied  upon  are  stated  in 
Earagraph  14,  and  show  tliat  there  was  no  sacrifice  for  the 
enetit  of  the  cargo.  Every  one  of  the  consignees  would 
have  a  right  of  action  against  the  shipowner  if  he  did  not 
act  with  all  the  care  in  his  power  in  conveying  the  cargo  to 
its  place  of  destination.  There  is  nothing  to  explain  the 
allowance  of  2J  per  cent,  on  the  proceeds  of  the  unidentified 
goods.  The  fact  that  there  has  been  for  several  vears  a 
growing  tendency  on  the  part  of  shipowners  to  put  forward 
claims  like  the  present,  makes  it  important  that  the  law 
should  be  declared  by  the  court,  but  the  facts  present  no 
novelty  whatever. 

J.  A,  McLeod^  for  the  defendant :  The  charges  which  the 
defendant  claims  are  reasonable.  By  taking  more  than  ordi- 
nary trouble  for  the  protection  of  the  cargo,  he  prevented  it 
from  falling  into  the  hands  of  local  salvors,  which  would 
have  caused  the  consignees  to  incur  great  expense.  The 
defendant  was  not  bound  to  take  the  trouble  which  he  took 
with  respect  to  the  unidentified  goods.  Upon  the  consignee 
failing  to  identify  them,  and  therefore  to  enter  and  take  de- 
livery of  them  within  the  meaning  of  the  Merchant  Shipping 
Act,  1862,  26  &  26  Vict.  c.  63,  s.  67,  he  was  at  liberty,  under 
the  powers  conferred  by  that  and  the  subsequent  sections, 
to  himself  land  and  enter  the  goods,  and  to  retain  his  lien 
on  the  freight. 

*[CocKBURN,  C.J.:  The  answer  to  that  is  that  he  [425 
chose  to  take  a  different  course.] 

The  plaintiffs  made  no  objection  to  the  course  adopted  by 
the  defendant,  and  ought  not  to  benefit  by  the  extra  trouble 
without  making  any  return.  Secondly,  the  defendant  claims 
under  the  average  agreement,  which  gives  him  larger  rights 
than  he  would  have  by  the  ordinary  mercantile  law. 

J.  C,  Mathew^  in  reply :  The  average  agreement  is  in  the 
ordinary  form,  and  cannot  support  a  claim  for  services 
which  were  not  contemplated  when  it  was  made. 

CocKBURN,  C.J.:  I  am  of  opinion  that  our  judgment 
must  be  for  the  plaintiffs  and  against  the  shipowner,  for  the 
charge  is  one  which  cannot  be  supported.  It  divides  itself 
into  two  heads, — one  for  getting  the  ship  away  from  the 
place  where  she  stranded,  and  the  other  for  trouble  taken 
in  transhipping  the  cargo,  identifying  part  of  it,  and  ar- 
ranging for  the  sale  of  another  part  which  could  not  be 
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m  respect  of  the  articles  which  were 
'  arred  for  his  own  benefit,  for  unless  he 

goods  to  the  proper  owner  he  wonld  not 
ills  freight.     And  as  to  those  unidentified,  he 
.aer  trouble,  but  sold  them  through  a  broker 
ivred  his  brokerage.     In  every  respect,  therefore, 
of  s      .arges  cannot  be  supported. 

®^'    jfiLLOR,  J.:    I  am  of  the  same  opinion  on  both  points. 
•^    Jq]   Mr.  *McLeod  has  argued  that  the  consignees  stood 
^y  while  the  shipowner  was  taking  extraordinary  trouble, 
^ad  ought  therefore  to  recompense  him  for  it.     But  the  de- 
fendant was  really  doing  nothing  more  than  his  own  inter- 
ests required  him  to  do.     I  also  think  that  the  agreement 
affords  no  countenance  for  the  present  claim. 

Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiflfs :  Hollams^  Son  &  Coward. 
Solicitors  for  defendant :  Waltons^  Bubb  &  WaMon. 


[8  Queen's  Bench  Division,  426.] 
May  11,  1878. 

[crown  cases  reserved.] 
The  Queen  v.  Wellings. 

.Btndenee — DeposUion  of  Witnefa — Practice — Criminal  Lav> — Statitie  11  <fe  12  VieL 

c.  42, ».  17. 

Pregnancy  may  create  an  ** illness"  within  the  meaning  of  11  «k  12  Vict  c.  42 
&  17,  so  as  to  give  the  presiding  judg^e  discretionary  power  to  admit  in  evidence 
upon  a  criminal  trial  the  deposition  of  a  witness,  duly  taken,  who  owiuf  to  preg- 
nancy is  proved  to  be  unable  to  travel. 
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proved  that  he  *»<«>«  f^  ^ou  of 

.liles  distant  from  the  ^  ^^' 

-  his  wife  on  that  morning  she  -terGenerai 

^^  -^oiit  considerable  difficulty,  that  Su  ^""^^to 

^'  ^  ^nd  had  been  so  during  the  greater  ^.  ^dm 

dls  Th  '  ^^o^g^  ^^1^  to  get  up  for  a  few  minutes  ai ,  '  f®*"- 
confine tn  husband  further  stated,  that  his  wife  thoughx\  '^ 
followin  ^^'^  might  not  take  place  until  the  middle  ot  t^^  • " 
h  ur       ^  ^^ek,  but  might,  she  also  thought,  occur  at  aiw 

p    ^^^ical  evidence  was  tendered.  [427 

Minck        for  the  prisoner  objected  that  this  was  not  such. 

an  lune^s  as  was  contemplated  by  the  statute  11  &  12  Vict. 

C.  435,  8.   17  ^ix 

Tue  ^ourt,  however,  ruled  that  the  deposition  might  be 
receivea  n^  evidence. 
U  was  accordingly  put  in,  and  the  prisoner  was  convicted. 

^^®,^^estion  for  the  opinion  of  this  court  was  whether 
BU^^^poaition  was  rightly  received  in  evidence. 

^v  e,  for  the  prisoner :  The  case  shows  that  nothing  ex- 
cept pregnancy  operated  to  prevent  the  deponent  from  at- 
tending at  the  trial.  Pregnancy  is  not  an  illness  or  disease, 
but  a  natural  condition;  therefore,  although  the  witness 
may  have  been  in  fact  unable  to  travel,  such  inability  is  not 
within  the  statute  11  &  12  Vict.  c.  42,  s.  17,  and  the  deposi- 
*:^^  should  have  been  rejected.      Willes,  J.,  in  Heg.  v. 

nalker[*)^  is  reported  to  have  said,  *' illness  from  confine- 
ment is  an  ordinary  state,  and  not  such  an  illness  as  is  con- 
templated by  the  statute."    Beg.  v.  WUton{*)  is  almost  to 

w  "•  .  .  .  if  upon  the  trial  of  the  if  such  deposition  purport  to  be  signed 

person  go  accused  ....   it  shall  be  by  the  justice  by  or  before  whom  the 

]irove(l,  by  the  oath  or  affirmation  of  any  same  purports  to  have  been   taken,  it 

credible  witDess,  that  any  person  whose  shall  be  lawful  to  read  such  deposition  as 

deposition  shall  have  been  taken  as  afore-  evidence  in  such    prosecution,   without 

said  is  dead,  or  so  ill  as  not  to  be  able  to  further  proof  thereof,  unless  it  shall  be 

travel,  and  if  also  it  be  proved  that  such  proved  that  such  deposition  was  not  in 

deposition  was  taken  in  the  presence  of  fact  signed  by  the  justice  purporting  to 

tlie  person  so  accused,  and  that  he  or  his  sign  the  same." 

cr>ansel  or  attorney  had  a  full  opportu-  (*)  1  F.  A  F.,  634. 

nityof  cross-exaujiiiiug  the  witnesH,  tlu'n,  (•*)  1  F.  <fe  F.,  309. 
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the  same  effect.  In  Archbold's  Criminal  Cases,  18th  ed.  at 
p.  267,  a  case  is  cited  of  Reg,  v.  Parker  and  AsJiwoith^  in 
which  Mellor,  J.,  is  reported  to  have  ruled  that  pregnancy 
alone  was  not  such  an  illness  as  was  contemplated  by  the 
statute.  The  case  of  Reg.  v.  Stephenson  {^)  is  not  an  au- 
thority to  the  contrary,  because  in  that  case  the  deponent 
was  not  merely  pregnant,  but  was  '*  otherwise  poorly." 

Oodson^  who  appeared  in  support  of  the  conviction,  was 
stopped  by  the  court. 

428]  *LoRD  Coleridge,  C.J.:  We  all  think  that  this 
conviction  should  be  affirmed.  Pregnancy  may  be  a  source 
of  such  illness  as  to  render  the  witness  unable  to  tr^^vel,  and 
be  an  illness  within  the  statute.  It  is  in  each  case  a  matter 
for  the  presiding  judge  to  determine.  The  presiding  judge 
has  in  this  case  decided  that  the  evidence  was  sufficient  to 
satisfy  him  that  the  deponent  was  '*so  ill  as  not  to  be  able 
to  travel,"  and  we  see  nothing  to  lead  us  to  the  conclusion 
that  he  was  wrong. 

Mellor  and  Lusn,  JJ.,  Cleasby,  B.,  and  Grove,  J., 
concurred. 

Conviction  affirmed. 

Solicitors  for  prosecution :    Hunt  &  Sons^  for  Corbett  & 
Co.,  Kidderminster. 

Solicitor  for  prisoner :  Lambert^  Worcester. 

(»)  L.  A  C,  166;    81  L.  J.  (M.C.),  147;  9  Cox's  C.  C,  166;  8  Jur.  (N.S.),  622;  6 
L.  T.  (N.S.),  834. 

See  1  Bish.  Crim.  Proc.  (3d  ed.),  §§  should  be  proved  by  the  coroner  who 

1194-1206 ;  Wharton's  Crim.  Ev.  (8th  took  it.     The  object  of  taking  deposi- 

^')t  i%  227-231 ;   Weeks  on  Deposi-  tions  is  not  to  afford  information  to  the 

tions,  ^  45;  N.  Y.  Code  Crim.  Proc.,  prisoner,  but  to  secure  the  testimony  : 

^^  8,  200,  219-220,  620-635  ;  Regina  v.  Regina  «.  Hamilton,  16  U.  C.  Com.  PI., 

Hereon,  20  En^.  Rep.,  384.  840. 

Under  the  English  statute,  where  a  On  a  criminal  trial,  the  evidence  of 

prisoner  was  charged  before  a  magis-  a  witness  taken  at  the  coroner's  inquest, 

trate   with  obtaining  money  by  false  but  who  was  not  recognized,  and  who 

pretences,  and  afterwards  indicted  for  has  since  removed  beyond  the  jurisdic- 

uttering  a  forged  promissory  note,  the  tion  of  the  court,  and  whose  presence 

charges  arising  out  of  one  and  the  same  cannot  therefore    be  obtained   at   the 

transaction,  and  being  in  fact  identical,  trial,  although  efforts  were  made   by 

and  the  prisoner  having  had  the  oppor-  the  prisoner   for  that  purpose,  cannot 

tunityof  cross-examination  before  the  be  read.     Quaere,  C'ould  it  be  read    if 

magistrate;    held,  that  the  deposition  the  witness  had  died?    Crite  d.  Com., 

of  a  witness  taken  at  such  hearing,  5  Va.  Law  Jour.,  568. 

and   who  was    afterwards    unable    to  The  defendant,  in  a  criminal  case, 

travel  to  give  evidence,  was  admissible,  may  consent  that  depositions  of  wit- 

and  might  be  read  at  the  trial  for  ut-  nesses  taken  de  bene  esse  by  his  consent, 

tering   the    forged    promissory    note :  and  in    his    presence,   may  be  read  : 

Regina  v.  Williams,  12  Cox's  Cr.  Cas.,  Wightman  v.  People,  67  Barb.,  44  ;  1 

101.  Bish.  Cr.  Proc.  (3d  ed.),  ^  1205. 

Where  the  testimony  of  a  witness  is  See  also  Peoj^le  v.  Madden,  3  Den., 

t^iken  before  a  coroner,  the  deposition  221. 
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[8  Queen's  Bench  Division,  428.] 

Jan.  28,  1878. 
[IN  THE  COURT  OF  APPEAL.] 

The  Queen  on  the  Prosecution  of  J.  B.  Saunders  v. 

The  Postmaster-General  ('). 

Telegraph  Act,  1868  (31  <fe  32  Vict,  c.  110),  «.  8,  whs.  1— Compensation  for  Um  of 
office — AnntuU  Emolument — Allowance  for  Travelling  JEzpefuea, 

The  Telegraph  Act,  1868  (81  &  32  Vict.  c.  110),  enables  the  Postmaster-General 
to  purchase  the  undertakings  of  telegraph  companies.  By  s.  8,  subs.  7,  every  offi- 
cer and  clerk  of  any  company,  the  undertaking  of  which  may  be  so  purchased,  who 
has  been  not  less  than  five  years  in  the  service  of  the  telegraph  companies  and  in 
the  receipt  of  a  yearly  salary,  or  who  has  been  not  less  than  seven  years  in  the  ser- 
vice of  telegraph  companies  and  is  in  receipt  of  remuneration  at  a  rate  of  not  less 
than  £50  a  3*ear,  shall,  if  he  receives  no  offer  of  an  appointment  by  the  Postmaster- 
General  in  the  telegraphic  department,  <&c.,  receive  during  his  life  from  the  Post- 
master-General by  way  of  compensation  for  the  loss  of  his  office  from  the  time  at 
which  the  government  takes  possession  of  the  company's  telegraph,  an  annuity  pay- 
able half  yearly,  equal,  if  he  shall  have  been  in  the  service  of  telegraph  companies 
twenty  years,  to  two-thirds  of  the  annual  emolument  derived  by  him  from  his  office 
on  the  :i4th  of  June,  1868. 

Mandamus  to  the  Postmaster-General  to  assess  compensation  to  S.,  an  officer  of  a 
telegraph  company,  in  respect  of  the  expenses  allowed  him  as  a  part  of  the  emolu- 
ment of  his  office.  Return  that  it  was  the  duty  of  S.  from  time  to  time,  when 
required,  to  travel  upon  the  company's  business,  and  that  the  company  had  agreed 
nvitli  him  upon  rates  of  allowance,  as  an  indemnity  against  the  extra  personal  expen- 
diture incurred,  or  assumed  to  be  incurred,  by  him  while  travelling  on  the  business 
of  the  company,  beyond  his  ordinary  expenditure,  namely,  12«.  Qd.  *for  [429 
twenty -four  hours'  absence  from  headquarters,  and  5«.  for  twelve  hours'  like  absence, 
-when  such  last  mentioned  absence  did  not  oblige  him  to  stop  away  from  home,  and 
that  the  allowances  so  made  did  not  form  any  part  of  his  yearly  salary  or  remunera- 
tion, but  were  made  for  the  purpose  of  indemnifying  him  against  extra  personal 
expenditure,  and  that  the  refusal  to  assess  compensation  was  only  so  far  as  regarded 
these  allowances.  Plea,  that  the  allowances  were  not  made  as  an  indemnity,  but 
were  made  to  the  company's  officers  when  travelling,  whether  extra  expense  was 
incurred  by  them  or  not,  and  were  fixed  payments ;  that  the  company's  officers 
when  travelling  received  the  allowances,  and  saved  a  large  part  of  the  money  which 
they  would  otherwise  have  expended  at  home  for  board  anjd  lodging,  and  that  tho 
mllowances  were  part  of  the  annual  emoluments  of  the  officers : 

Held,  on  demurrer,  affirming  the  judgment  of  the  Queen's  Bench  Division,  that 
anything  which  S/s  allowance  enabled  him  to  save  from  his  ordinary  expenses  was 
"  emolument,"  and  therefore  a  subject  for  compensation. 


Appeal  against  the  judgment  of  the  Queen's  Bench  Divi- 
sion, in  favor  of  the  prosecutor  on  demurrer  to  a  plea  to  a 
return  to  a  mandamus  (*). 

The  pleadings  suflSciently  appear  from  the  head-note. 

GoTst^  Q.C.  {Casserley  with  him),  for  the  defendant: 
There  are  two  points  for  argument.  First,  the  mandamus 
commands  the  rostmaster-General  to  assess  the  compensa- 
tion due  to  the  prosecutor.     The  Postmaster- General  has  no 

Q)  Affirming  1  Q.  B.  Div.,  658. 


360  QUEEFS  BENCH  DIVISION.  [Vol  III. 

1878  The  Queen  y.  Postmaster-General.  j 

authority  under  the  act  (31  &  32  Vict.  c.  110)  to  assess  any 
compensation  to  the  officers  and  clerks  of  a  telegraph  com- 
pany, and  he  is  not  bound  to  do  so :  further,  there  is  no 
machinery  provided  by  the  act  by  which  he  could  assess 
compensation.     The  mandamus  is  therefore  bad. 

[Bramwell,  L.J.:  If  the  court  hold  that  the  mandamus 
is  bad  on  that  ground,  the  consequence  will  be  that  the 

J  prosecutor  will  have  to  begin  de  novo.     The  mandamus  will 
lave  to  state  the  emolument  is  so  much,  and  that  the  Post- 
master-G-eneral  has  not  paid  compensation  in  respect  of  it.] 

OorsU  Q.C.,  intimated  that  the  Postmaster-General  did 
not  desire  to  put  the  parties  to  unnecessary  expense,  and 
withdrew  the  objection. 

Secondly,  the  prosecutor  on  losing  his  office  has  not  been 
deprived  of  an  *' emolument"  within  the  meaning  of  8,8, 
subs.  7,  of  31  &  32  Vict.  c.  110.  The  words  ''yearly  salary  " 
and  the  "rate  of  remuneration"  in  that  section  have  the 
430]  same  meaning.  *The  allowance  for  travelling  does 
not  form  part  of  either,  and  compensation  is  to  be  given  only 
for  a  loss  of  salary  or  rate  of  remuneration.  No  compen- 
sation is  provided  for  a  loss  in  respect  of  expenses  incurred 
in  travelling. 

Bit  H.  James ^  Q.C.,  and  A.  Charles ^  Q.C.,  for  the  prose- 
cutor, were  not  heard. 

Bramwell,  L.J.:  I  must  say  I  think  that  the  Post- 
master-General  has  behaved  very  liberally  in  refraining  to 
press  a  technical  objection  to  this  mandamus,  and  although 
i  feel  a  reluctance  to  give  judgment  upon  a  matter  which 
does  not  come  before  the  court  in  a  proper  form,  yet  for  the 
purpose  of  saving  expense  I  will  in  the  present  case  do  so  as 
our  opinion  has  been  invited. 

I  think  this  a  very  plain  case.  The  object  of  the  statute 
was  to  idemnify  a  man  against — I  cannot  use  a  more  com- 
prehensive word— the  loss  of  the  emoluments  he  got  out  of 
his  office,  if  he  is  a  person  whose  remuneration  brings  him 
within  the  act  of  Parliament.  Then  what  is  his -annual 
emolument  ?  A  portion  of  it  is  what  he  can  save  out  of  the 
allowances  made  to  him  during  the  time  he  is  absent  from 
home.  The  Legislature  could  not  have  used  a  word  more 
comprehensive,  and  the  reasonable  construction  of  the  stat- 
ute requires  us  to  extend  it  to  a  case  like  the  present.  What 
is  the  office  worth  to  the  prosecutor?  It  is  worth  so  much 
in  salary  and  so  much  profit  out  of  the  allowances,  made 
not  surreptitiously  or  wrongly.  I  would  illustrate  my 
meaning  thus.  Suppose  a  man's  salary  is  £400,  and  out  of 
that  he  would  have  to  pay  bis  travelling  expenses,  he  would 
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not  be  entitled  to  say  his  emolument  is  £400  a  year,  because 
from  that  sum  he  must  deduct  his  expenses.  I  do  not 
agree  with  the  argument  that  the  prosecutor  ought  to  be 
put  in  the  position  as  if  he  had  been  wrongfully  dismissed, 
that  is  not  his  position  ;  for  had  he  been  wrongfully  dis- 
missed and  brought  an  action,  and  his  case  was  that  he  was 
engaged  by  the  year,  and  therefore  had  lost  the  power  of 
earning  £400,  and  these  incidents  ;  the  answer  would  be  that 
the  telegraph  company  were  not  bound  to  send  him  travel- 
ling on  their  business,  it  was  a  matter  entirely  at  their  option. 
And  if,  therefore,  the  words  of  the  statute  had  been  ''emolu- 
ments which  the  prosecutor  would  have  been  entitled  to 
make  in  future,"  there  might  have  been  some  ground  for 
the  argument,  *but  the  words  are  "annual  emolu-  [431 
ments  derived,"  that  is,  actually  derived  from  the  office  on 
the  24th  of  June,  1868. 

I  think  the  intention  of  the  Legislature  is  clear,  and  the 
word  ''emolument"  is  most  comprehensive.  The  prosecu- 
tor is  therefore  entitled  to  have  the  judgment  below  affirmed. 

Brett,  L.  J. :  The  contention  in  the  court  below  was  upon 
the  construction  of  the  statute,  and  the  judgment  was  against 
the  Postmaster-General.  The  appeal  is  on  the  ground  that 
that  judgment  was  erroneous ;  we  ought  therefore  to  treat 
the  appeal  as  if  the  question  before  us  was  the  true  con- 
struction of  the  act  of  Parliament. 

I  think  that  what  the  prosecutor  would  be  entitled  to  be 
paid  is  an  annuity,  neither  in  respect  of  his  salary  nor  his 
remuneration,  but  in  respect  of  his  emolument,  and  by  this 
is  meant  that  which  in  another  part  of  the  statute  is  called 
"the  value  of  his  appointment,"  and  it  seems  to  me  that 
these  words  give  the  construction  to  "  emoluments."  We 
have  first  to  inquire  whether  a  person  in  a  telegraph  office, 
receiving  a  salary  or  a  remuneration  or  both,  has  been 
offered  an  appointment  equal  in  value  to  the  appointment 
which  he  had  before  the  passing  of  the  act ;  and  if  he  has 
had  no  such  offer  then  he  is  to  receive  an  annuity — it  is  not 
stated  by  way  of  compensation  or  in  what  respect — but  he 
is  to  receive  an  annuity  equal  to  two-thirds  of  the  annual 
emolument.  That  annual  emolument  is  the  value  of  his 
appointment.  If  a  person  only  receives  a  salary,  what  is 
the  value  of  his  appointment?  If  there  is  nothing  to  be 
added  to  the  salary  or  deducted  from  it,  the  value  of  the 
appointment  is  the  salary  ;  but  if  the  salary  is  subject  to  his 
finding  certain  materials,  it  would  be  impossible  to  say  that 
the  salary  is  the  proper  measure  of  the  value  of  the  appoint- 
ment or  of  his  emolument.  The  emolument  would  be  the 
28  Eno.  Rep.  46 
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amount  of  the  salary,  less  the  cost  of  the  materials  he  had 
to  supply.  Then  if  he  receives  a  salary  and  something  ad- 
ditional by  way  of  remuneration,  the  value  of  the  appoint- 
ment or  of  the  emolument  must  be  the  salary  and  anything 
which  he  gains  by  the  remuneration.  In  the  present  case 
the  prosecutor  has  a  salary  that  is  taken  into  account  admit- 
tedly without  deduction ;  and  he  has  an  allowance  of  12^. 
432]  6dJ-  a  ^^7  when  he  travels,  *and  when  he  does 
travel,  it  is  obvious  that  he  saves  the  expense  of  his  living  at 
home.  I  should  say  that  what  he  is  entitled  to  in  the  way 
of  emolument  upon  that  is  the  difference  between  what  he 
spends  abroad  and  what  he  saves  out  of  his  expenses  at 
home  with  his  125.  6d.  a  day :  his  annuity  ought  to  be  two- 
thirds  of  such  sum. 

Cotton,  L.  J.:  The  substantive  question  for. our  decision 
is  whether  or  no  the  allowance  for  travelling  expenses  is  to 
be  taken  into  account,  in  estimating  the  annual  emolument 
derived  from  the  oflSce  held  by  the  prosecutor.  I  am  of 
opinion  that  the  profit  the  prosecutor  makes  by  reason  of 
the  saving  he  effects  from  the  allowances  must  be  taken  into 
consideration  in  ascertaining  that  which  is  given  as  a  stand- 
ard, '*  the  annual  emolument  derived  by  him  from  his  office." 

Judgment  affiTTned. 

Solicitors  for  prosecution :  R.  W.  Childs  &  Batten^  for 
John  Taunton,  Taunton. 
Solicitor  for  defendant :  W.  H,  AshursL 


[8  Qaeen's  Bench  Division,  432.] 
May  17,  1878. 

Eastland  v.  Burchell  and  Wife. 

Husband  and  Wife — Separation — AuUwrity  to  pledge  HwibancTa  Credit 

Where  husband  and  wife  separate  by  mutual  consent,  the  wife  making  her  own 
terms  as  to  her  income,  and  that  income  proves  insufficient  for  her  support,  the  wife 
has  no  authority  to  pledge  lier  husband's  credit. 

Defendants,  husband  and  wife,  executed  a  deed  of  separation,  by  the  terms  of  which 
the  wife  retained  the  income  of  property  settled  to  her  separate  use  on  marriaj^ 
The  husband  covenated  to  pay  her  £20  a  year  towards  the  maintenance  of  tliree  of 
the  children  of  the  marriage,  and  the  wife  covenated  to  maintain  these  cliildren  until 
they  were  twenty-one,  and  not  to  apply  for  further  assistance  to  her  husband.  The 
husband  had  kept  up  the  annual  payments  of  £20  in  accordance  with  the  terms  of 
the  deed.  Plaintiff  sued  defendants  in  the  county  court  to  recover  the  price  of  meat 
supplied  to  the  wife  after  the  separation,  and  the  judge  at  the  trial,  on  hearing  the 
wife's  evidence,  found  that  her  income  was  insufficient  for  her  support,  and  ruled 
that  she  had  authority  to  pledge  her  husband's  credit  for  the  price  of  the  meat  On 
appeal : 

J/e/d,  thnt  this  ruling  was  wrong,  and  that  the  wife,  after  the  separation,  had  no 
implied  authority  to  pledge  her  husband's  credit. 
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Appeal  from  the  Tonbridge  County  Court  upon  a  case 
stated  for  the  opinion  of  the  Queen's  Bench  Division. 

*The  action  was  to  recover  from  the  defendants,  [433 
who  were  husband  and  wife,  the  price  of  some  butcher's 
meat  supplied  to  the  wife  whilst  living  apart  from  her  hus- 
band. The  case  was  heard  before  the  county  court  judge, 
without  a  jury,  and  he  gave  judgment  for  the  plaintiff  against 
the  husband  for  the  amount  claimed. 

The  husband  appealed. 

The  material  facts  set  out  in  the  special  case,  and  the  pro- 
ceedings at  the  hearing  in  the  county  court,  are  fully  stated 
in  the  judgment. 

May  8.  Watkin  Williams^  Q.C.,  for  the  defendant: 
There  are  two  questions  in  the  case :  first,  whether  the  Judge 
was  right  in  ruling  that,  if  the  wife's  income  was  insufficient 
to  support  her,  she  could  pledge  the  husband's  credit ;  and, 
secondly,  whether  he  was  right  in  rejecting  the  evidence  of 
the  defendant's  advocate  who  proposed  to  prove  the  defend- 
ant's income  and  position. 

As  to  the  first  question,  a  wife  can  only  bind  her  husband 
as  his  agent,  and  her  authority  to  pledge  his  credit  ceases 
when  the  agency  is  at  an  end.  Where  there  is  a  separation 
by  mutual  agreement,  the  wife  making  her  own  bargain,  she 
is  no  longer  the  husband's  agent,  and  her  authority  to  bind 
him  ceases. 

The  onus  of  showing  that  the  wife  had  authority  to  bind 
her  husband  lies  on  the  person  seeking  to  charge  him  with 
her  debts :  Jolly  v.  Rees  (*). 

[He  also  referred  to  Smith's  Leading  Cases,  vol.  ii,  7th  ed., 
p.  486  (not«  to  Manhy  v.  8cott\  and  cases  there  cited.] 

As  to  the  second  question,  Cohhett  v.  Hudson  Q  shows  con- 
clusively that  an  advocate  may  give  evidence  m  the  cause 
he  is  conducting. 

D.  Kingsfordy  for  the  plaintiff  :  On  the  first  question  the 
authorities  are  clear  that  where  husband  and  wife  have  sep- 
arated by  mutual  consent,  and  an  income  has  been  allowed 
to  the  wife,  the  adequacy  of  that  income  is  a  question  for 
the  jury,  and  if  it  is  found  to  be  inadequate  an  authority  to 
pledge  the  husband's  credit  may  be  implied.  By  separation 
a  prmia  facie  presumption  *is  raised  that  the  au-  [431 
thority  to  pledge  the  husband's  credit  is  revoked,  but  that 
presumption  may  be  rebutted  by  evidence.  Here  the  inade- 
quacy of  the  wife's  income  has  been  proved  as  a  fact  against 

0)  16  C.  B.  (N.S.),  628;  38  L.  J.  (C.P.).  Ml. 
(')  1  E.  <fe  B.,  11;  22  L.  J.  (Q.B.),  11. 
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the  defendant.  The  principle  is  correctly  stated  in  Addison 
on  Contracts,  7th  ed.,  p.  136,  and  BuUen  &  Leake's  Prece- 
dents of  Pleading,  3d  ed.,  p.  172. 

[He  also  cited  Hodgkinson  v.  Fletcher  {^)  \  Hunt  v.  De 
Blcbouiere  (*) ;  Nurse  v.  Craig  (•) ;  Johnston  v.  Sumner  {*) ; 
Bijfin  V.  Bignell  (*) ;  Beale  v.  Arabin  (").  j 

.s  to  the  second  point,  the  county  court  judge  rightly 
rejected  the  evidence  of  the  defendant's  advocate,  on  the 
ground  that  it  must  of  necessity  be  hearsay. 

WatJcin  Williams^  Q.C.,  in  reply. 

Cur,  adv.  vuU. 

May  17.  The  judgment  of  the  Court  (Mellor  and  Lush, 
JJ.)  was  delivered  by 

Lush,  J.:  The  questions  arising  in  this  appeal  are: 
1st,  whether  the  defendant  is  liable  for  butcher's  meat 
supplied  to  his  wife  between  the  13th  of  March  and  the 
8d  of  October,  1877,  under  the  circumstances  stated  in  the 
case ;  and,  2dly,  whether  the  county  court  judge  was  right 
in  excluding  the  evidence  of  his  solicitor,  who  tendered  him-* 
self  to  prove  from  his  personal  knowledge  what  the  exact 
income  of  the  defendant  was  ;  the  ground  of  rejection  being, 
that  the  solicitor  was  acting  as  advocate  for  him  in  the  cause, 
and  that  he  could  only  give  hearsay  evidence. 

The  defendant  and  his  wife  were  married  in  1850.  On  the 
6th  of  January,  1876,  they  separated  by  mutual  consent,  the 
defendant  taking  charge  of  tne  four  elder  children,  the  three 
younger  ones  remaining  with  his  wife.  By  their  marriage 
settlement  all  the  property  then  belonging  to  the  wife,  to- 

5 ether  with  the  property  which  would  come  to  her  on  the 
eath  of  her  mother,  was  settled  to  her  separate  use.  A 
deed  of  separation  was  executed,  by  which  sne  was  to  take 
and  enjoy  all  articles  of  personal  ornament  and  dress,  and 
all  property  and  income  to  which  she  then  was,  or  should 
435]  ^thereafter  become  possessed  or  entitled,  and  the 
savings  of  all  income.  The  defendant  covenanted  to  pay  to 
tlie  trustee  £5  a  quarter  so  long  as  the  three  children,  or  any 
of  them,  should  be  under  the  age  of  twenty-one  years,  and 
continued  to  reside  with  her.  The  wife  covenanted  that  she 
would  maintain  and  educate  the  children  out  of  her  separate 
income  and  the  £5  per  quarter,  and  not  apply  to  the  defend- 
ant for  any  further  pecuniary  assistance,  and  the  trustee 
covenanted  to  indemnify  him  from  all  debts  and  liabilities 
thereafter  to  be  contracted  by  the  wife. 

(1)  4  Campb.,  70.  (*)  8  H.  A  N..  261 ;  27  L.  J.  (Ex.),  341. 

{^)  5  Biiiff..  550.  (')  7  H.  &  N.,  877;  31  L.  J.  (Ex.)»  189. 

O  2  B.  &  P.  (N.R.),  148.  (^)  36  L.  T.  Rep.,  249. 
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The  parties  continued  to  live  separate  nnder  this  ar- 
rangement, and  the  defendant  had  paid  the  £5  per  quarter 
up  to  a  period  subsequent  to  the  accruing  of  the  debt  in 
question. 

The  plaintiff  had  never  known  the  defendant,  and  had 
only  dealt  with  the  wife  subsequently  to  the  deed  of  sepa- 
ration. He  supplied  the  goods  supposing  her  to  be  a  mar- 
ried woman,  but  without  making  any  inquiries  in  the 
matter.  The  only  evidence  on  wnich  the  learned  judge 
acted  was  that  of  the  wife  (it  being  admitted  that  the  goods 
had  been  supplied),  and  she  stated  that  she  had  been  ever 
since  the  separation,  in  receipt  of  her  separate  income,  which 
brought  in  £297  15s,  2d.  per  annum,  and  the  £20  a  year 
paid  by  the  defendant ;  and  that  she  found  such  income  in- 
sufficient to  enable  her  to  maintain  herself  and  such  of  her 
children  as  resided  with  her,  and  to  educate  them.  The  case 
states  that  she  also  gave  evidence  as  to  the  position  and  in- 
come of  the  defendant  prior  to  her  separation,  but  does  not 
state  what  that  position  and  income  were. 

The  learned  judge  decided  upon  this  evidence,  that  the 
income  of  the  wife  was  insufficient  for  the  maintenance  and 
education  of  herself  and  the  children  under  her  care,  and 
thereupon  held  as  a  matter  of  law,  that  she  had  authority 
to  pledge  her  husband's  credit,  and  did  pledge  it  to  the 
plaintiff  in  respect  of  the  meat  supplied  to  her. 

We  are  of  opinion  that  this  ruling  is  erroneous.  The  au- 
thority of  a  wife  to  pledge  the  credit  of  her  husband  is  a 
delegated,  not  an  inherent,  authority.  If  she  binds  him,  she 
binds  him  only  as  his  agent.  This  is  a  well  established  doc- 
trine. If  she  leaves  him  without  cause  and  without  consent, 
she  carries  no  implied  authority  with  her,  to  maintain  her- 
self at  his  expense.  But  if  he  wrongfully  *compels  [436 
her  to  leave  his  home,  he  is  bound  to  maintain  her  elsewhere, 
and  if  he  makes  no  adequate  provision  for  this  purpose,  she 
becomes  an  agent  of  necessity  to  supply  her  wants  upon  his 
credit.  In  such  a  case,  inasmuch  as  she  is  entitled  to  a  pro- 
vision suitable  to  her  husband's  means  and  position,  the 
sufficiency  of  any  allowance  which  he  makes  nnder  these 
circumstances,  is  necessarily  a  question  for  the  jury.  Where, 
however,  thci  parties  separate  by  mutual  consent,  they  may 
make  their  own  terms ;  and  so  long  as  they  continue  the 
separation,  these  terms  are  binding  on  both.  Where  the 
terms  are,  as  in  this  case,  that  the  wife  shall  receive  a  speci- 
fied income  for  her  maintenance,  and  shall  not  apply  to  the 
husband  for  anything  more,  how  can  anv  authority  to  claim 
more  be  implied  1    It  is  excluded  by  tne  express  terms  of 
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the  arrangement.  It  is  obviously  immaterial  whether  the 
income  is  derived  from  the  wife's  separate  property  or  from 
the  allowance  of  the  husband,  or  partly  from  one  source 
and  partly  from  the  other.  It  is  enough  that  she  has  a  pro- 
vision which  she  agrees  to  accept  as  sufficient.  She  cannot 
avail  herself  of  her  husband's  consent  to  the  separation, 
which  alone  justifies  her  in  living  apart  from  him,  and  repu- 
diate the  conditions  upon  which  that  consent  was  given. 
And  it  seems  superfluous  to  add,  that  no  third  person  can 
claim  to  disturb  tne  arrangement  made  between  the  husband 
and  the  wife,  and  to  say  that  he  will,  by  supplying  goods 
to  the  wife  on  credit,  compel  the  husband  to  pay  more  than 
the  wife  could  have  claimed,  that  is,  the  stipulated  allow- 
ance. He  can  derive  no  authority  from  the  wife  which  she 
is  incompetent  to  give.  We  are  therefore  of  opinion  that 
any  inquiry  into  the  husband's  means  was  irrelevant,  and 
for  that  reason  we  abstain  from  saying  more  upon  the 
second  question  than  that,  if  evidence  upon  that  point  had 
been  relevant,  we  see  no  reason  why  the  evidence  should  be 
rejected. 

We  do  not  think  it  necessary  to  go  through  the  various 
cases  cited.  They  are  no  guide  to  us  except  so  far  as  they 
exhibit  the  principle  on  which  the  authority  of  a  wife  to 
pledge  the  credit  of  her  husband  rests.  Upon  that  point 
they  are  conclusive  to  show  that  the  capacity  of  a  wife  to 
contract  debts  upon  the  credit  of  her  husband  is  derived  from 
an  authority  either  expressly  or  impliedly  given  by  him. 
437]  *We  need  only  refer  to  the  two  more  recent  cases 
of  Johnston  v.  Sumner  (*),  and  Biffin  v.  BigneU  ("). 

We  are  not  concerned  to  inquire  whether  in  this  or  that 
particular  case  this  principle  has  been  rightly  applied.  We 
have  only  to  deal  with  the  facts  of  this  case,  and  applying 
the  principle  to  them,  we  hold  that  -the  defendant  is  not 
liable  for  the  debt  contracted  with  the  plaintiff. 

Being  satisfied  that  we  have  all  the  materials  before  us 
necessary  for  the  determination  of  the  question,  it  would  be 
a  useless  expense  to  the  parties  to  send  the  case  back  for  a 
new  trial. 

We  therefore  act  upon  the  wholesome  provision  of  the 
Judicature  Act,  1876,  Order  xi.  Rule  10,  and  direct  that  the 
judgment  for  the  plaintiff  below  be  set  aside,  and  judgment 
be  entered  for  the  defendant. 

Judgment  for  the  defendant. 

Solicitors  for  plaintiff :  Price,  Bigg  &  Co, 
Solicitor  for  defendant :    Wilde. 

0)  8  H.  A  N,,  261 ;  27  L.  J.  (Ex.),  841.      («)  7  H.  A  N.,  877;  81  L.  J.  (Ex.),  189. 
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See  20  Am.  Law  Reg.  (N.S.),  824  Whether  articles  not  wholly  oma- 

note ;  2  Smith's  Leiad.  Cas.  (7th  Am.  mental,  bought  for  the  wife's  personal 

ed. ),  441-454 ;  Freeman's  Rep.,  K.  B.,  use,  are  necessaries,  is  for  the  jary. 

2d  ed. ,  249  note.  It  cannot  be  ruled  as  matter  of  law  that 

In  an  action  against  a  husband  for  two  g^ld  chains,  a  gold  locket,  and  a 

necessaries  furnished  to  his  wife,  it  is  gold  watch,  are  not  necessaries  :  Rajnes 

sufficient  for  the  plaintiff's  case  to  show  v,  Bennett,  114  Mass.,  424. 

that  the  marriage  ceremony  between  In  an  action  involving  the  right  and 

the  defendant  and  his  alleged  wife  took  authority  of  a  married  woman  to  bind 

place,  and  that  he  held  her  out  to  the  her  husband  by  purchases  made  in  his 

plaintiff  as  his  wife.     In  such  an  ac-  name  without  his  knowledge  or  ex- 

tion,  testimony  that  the  marriage  was  press  assent,  evidence  of  the  style  of 

void  by  reason  of  the  wife's  naving  living  and  expenditure  in  the  circle  to 

had  a  husband  by  a  previous  marriage  which  lie  introduces  her,  and  where  he 

still   living,  held,    properly  excluded,  expects  her  to  find  her  intimates  aud 

Third  persons  dealing  with  the  wife  on  associates,  is  pertinent :  Clark  v.  Cox, 

the  strength  of  her  conjugal  rights,  32  Mich.,  405. 

cannot  be  confronted  with  the  illegal-  If  a  husband  have  forbidden  a  mer- 

ity  of  a  marriage  which  has  in  effect  chant  to  trust  his  wife  on  his  credit, 

been  declared  valid  and    been  acted  one  who  seeks  to  charge  the  husband 

upon  by  the  assumed  husband  and  the  for  purchases  made  by  her  must  show 

wife  :  Johnston  v.  Allen,  3  Daly,  48.  affirmatively  that    the    articles    were 

The  husband's   liability  for  neces-  suitable  to  the  husband's  circumstances 

saries  provided  by  other  persons,  for  in  life,  and  were  needed  for  her  then 

her  support,  rests  upon  the  ground  of  present  use,  and  that  the  husband  had 

his  neglect  or  default:  Board,  etc.,  v,  so  neglected  his  duty  to  furnish  the 

Budlong,    51    Barb.,    493  ;    Lord    v.  same  that  it  was  necessary  for  the  wife 

Thompson,  41  N.  Y.  Superior  Ct.  R,  to  procure  the  articles  in  order  to  sup- 

115.  ply  her  then  wants. 

If  the  husband  neglect  or  refuse  to  New  York :    Keller  v,  Phillips,  89 

provide  his  wife  with  articles  neces-  N.  Y,,  351,  40  Barb.,  890. 

sary  for  her  use,  notice  not  to  sell  on  Vermont:    Woodward  v.  Barnes,  43 

his  credit  is  not  a  defence  to  an  action  Verm.,  330. 

for  goods  so  sold  :  Lord  v.  Thompson,  The  rule  is  the  same  where  husband 

41  N.  Y.  Super.  Ct.  R.,115;  Cromwell  and  wife  are  living  apart:  Biffin  «. 

«.  Benjamin.  41  Barb.,  558;  Keller  tJ.  Bignell,  8  Jur.  (N.S.),  647;  Johnston 

Phillips,  39  N.  Y.,  361,  40  Barb.,  390.  v.  Sumner,  8  H.  &  N.,  261. 

Even  though  a  husband    turn    his  In  an  action  against  a  husband  for 

wife  out  of  doors,  or  she  be  otherwise  jewelry  purchased  by  his  wife,  evi- 

justified  in  leaving  him,  he  is  only  dence  that  the  articles  were  such  as 

liable  for  necessaries  suitable  to  his  women  usually  wore  who  dressed  as 

situation  and  condition  in  life.  the  wife  did,  is  not  admissible  to  show 

lUinoiB :    Bevier   v.    Galloway,    71  they  were  necessaries ;   but  evidence 

Ills..  517.  that  the  husband  wore  diamonds  and 

Maine :    Thorpe  v.  Sharpleigh,   67  kept  a  fast  horse  is  admissible  for  that 

Maine,  235.  purpose,  and  so  is  evidence  that  he  had 

Vermont :     Stevens    9.    Story,    43  paid  for  silk  dresses  bought  by  her : 

Verm.,  327.  Raynes  v.  Bennett,  114  Mass.,  424. 

The    articles    must    be    necessaries  i    In  a  suit  between  a  third  person  and 

suitable  and  proper,  regard  being  had  the  husband,  the  wife's  declarations, 

to  the  condition  of  the  parties :  Thorpe  oral  or  written,  in  his  absence,  are  not 

V.  Sharpleigh,  67  Maine,  235  ;  Keller  v.  admissible  against  her  husband  :  Un- 

Phillips,  89  N.  Y.,  351,  40  Barb.,  390.  derwood  v.  Linton,  45  Ind.,  72. 

In  determining  what  is  a  reasonable  So  evidence  that  the  wife  made  other 

expenditure  of  money  for  one's  family,  purchases  in  the  husband's  name  of 

the  income  or  the  capacity  to  earn  or  other  dealers  at  about  the  same  time  : 

produce  one  is  fully  as  important  a  Clark  v.  Cox,  82  Mich.,  405. 

subject  of  inquiry  as  the  amount  of  Though  from   the  necessity  of  the 

property  possessed  :   Clark  v.  Cox,  32  case  the  wife  is,  at  common  law,  a 

Mich.,  405.  competent  witness  to  prove  the  acts  of 
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the  hasb/ind,  by  which  he  turned  her  tides  suitable  to  her  husband's  rank 

awaj  under  such  circumstances  as  to  and  condition  in  life.     The  presump- 

make   him  liable    for   necessaries   so  tion  is,  however,  one  of  fact,  and  may 

furnished  :  Bach  v,  Parmely,  35  Wise.,  be  rebutted. 

288.  Bnglish:    Debenham    v.   Mellen,   6 

But  see,  in  a  proceeding  against  the  App.  Cas.,  24,  20  Am.  Law  Reg.  (N.S.), 

husband  fis  a  disorderly  person  for  not  816,  affirming  5  Q.  B.  Div.,394  ;  Jolly  «. 

supporting  his  wife.  People  t>.  Cran-  Bees,  15  C.  B.(N.S.),  628, 109Eng.  C.  L. 

don,  17  Hun,  490;  People  f>.  Briggs,  Ulinois:  Gotts  v.  Clark,  78  Ills.,  229. 

60  How.  Pr.,  17.  Indiana:  Smith  t).  Fletcher,  1  Wil- 

Evidence  of  the  amount  of  tax  for  son's  Super.  Ct.  R.,  84. 

which  a  man  is  assessed,  although  he  New  York :   Keller  «.  Phillips,  40 

pay  it,  is  inadmissible  against  him  to  Barb.,  390.  89  N.  Y.,  851. 

show  his  condition  in  life  in  a. suit  for  Vermont:  Woodward  v.  Barnes,  43 

the  price  of  goods  furnished  his  wife  as  Verm. ,  880. 

necessary:    Kaynes    o.    Bennett,    114,  Victoria:    Stevens  v.  Sloan,  5  Vic- 
Mass.,  424.  torian  L.  R.  (Law),  88. 

Mere  marital  relation  will  not  ren-  Where  a  husband  prohibits  his  wife 
der  a  husband  liable,  nor  will  it  raise  from  obtaining  goods  on  credit,  he  will 
a  presumption  of  agency  in  a  wife,  not  be  liable  for  anything  afterwards 
where  the  orders  are  of  so  extravagent  supplied  on  her  order,  though  the  pro- 
a  nature  that  the  husband  would  never  hibition  was  not  published  or  comma- 
have  authorized  them  :  Lane  v.  Iron-  nicated  to  the  person  supplying  the 
monger,  1  New  Prac.  Cas. ,  105.  goods  :    Stevens  «.   Sloan,  5  Victorian 

A  husband  is  not  liable  for  neces-  L.  R.  (Law),  88. 

saries  furnished  his  wife  without  his  Though  husband  and  wife  live  to- 

consent,  except  under  special  clrcum-  gether,  the  husband  may  show  that  at 

stances.  the  time  of  the  wife's  purchase  on  hia 

In  an  action  against  the  husband,  credit  she  was  properly  supplied,  and 
therefore,  a  complaint  which  merely  the  purchase  was  unnecessary  in  order 
alleges    that    the    plaintiff    furnished  to  supply  the  wife  with  articles  suit- 
necessaries  to  the  wife,  at  her  request,  able  to  her  position, 
and  that  their  value  "thereupon   be-  Bnglish:    Debenham  v.   Mellen,   6 
came  due"  from  defendant  to  plaintiff,  App.  Cas.,  24,  20  Am.  Law  Reg.  (N.S.), 
without  stating   the    special    circum-  816,  affirming  5  Q.  B.  Div.,  894 
stances  which  made  him  liable,  is  in-  Indiana  :  Smith  o.  Fletcher,  1  Wils. 
sufficient  on  demurrer  ore  tenus  at  the  Super.  Ct.  R. ,  84. 
trial.     If  the  complaint  had  averred  MaasachuBetta :  Raynes  v.  Bennett, 
that  the  goods  were  sold  or  furnished  114  Mass.,  424. 

to  the  defendant,  it  seems  that  evidence  BSiohigwi :  Clark  v.  Cox,  82  Mich., 

would  have  been  admissible  under  it  405. 

to  show  that  the  wife  was  the  author-  New  York :    Keller  «.  Phillips,  89 

ized  agent  of  her  husband  in  purchas*  N.  Y.,  852,  40  Barb.,  890. 

ingthem  :  Brown «.  Worden,  Sd  Wise,  Where  a  husband  makes  his  wife  a 

4^.  suitable  allowance  for  clothes  and  for- 

Where  defendant's  wife  bought  bids  her  to  pledge  bis  credit  for  them, 
goods  of  the  plaintiff  which  defendant  such  facts  rebut  the  presumption  of 
paid  for  ;  and  the  defendant  and  wife  agency  in  the  wife,  though  the  mer- 
separated,  when  the  wife  bought  more  chant  trusting  her  had  no  notice  of  the 
goods  of  the  plaintiff  before  he  had  husband's  having  forbidden  her  to  pur- 
notice  of  separation :  Held,  defend-  chase  on  his  credit, 
ant  was  liable.  Otherwise  if  she  had,  XSngliah :  Debenham  v.  Mellen,  6 
after  the  separation,  purchased  goods  App.  Cas.,  24,  20  Am.  Law  Reg.  (N.S.), 
of  a  stranger:  Hinton  f>.  Hudson,  816,  5  Q.  B.  Div.,  894;  Jolly «.  Rees, 
Freeman  (K.B.),  249,  2d  ed.  and  note.  15  C.  B.  (N.S.),  628.  109  Eng.  C.  L. 

See  Cox  v.   Clark,   32  Mich.,  405;  Indiana:  Smith  «.  Fletcher,  1  Wils. 

Bray  v.  Beard,  5  Mo.  App.  R.,  584.  Super.  Ct.  R.,  34. 

Where  husband  and   wife  live  to-  Michigan:    Clark  «.  Cox,  32  Mich., 

gether,  the  wife  is  presumptively  the  405  ;  Chittenden  v.  Schermerhom,  89 

agent  of  the  husband  to  purchase  ar-  id.,  661. 
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New  York :  Keller  t>.  Phillips,  89 
N.  Y..  851,  40  Barb.,  390. 

Where  a  husband  makes  his  wife  a 
suitable  allowance  and  forbids  her  pur- 
chasing on  credit,  but  do  not  pay  the 
allowance  in  full,  he  is  not  liable  for 
necessaries  sold  to  the  wife  if  he  did 
not  know  she  was  purdicuing  on  credit : 
Jolly  «.  Kees,  15  C.  B.  (N.S.),  628,  109 
Eng.  C.  L. 

Where  a  husband  allows  goods  pur- 
chased by  his  wife  to  be  brought  to  his 
house  and  used  for  his  family,  knowing 
that  they  were  purchased  on  his  credit, 
this  may  amount  to  such  a  ratification 
as  to  render  him  chargeable  for  such 
goods  :  Woodward  v,  Barnes,  43  Verm., 
330. 

And  this,  though  he  have  given  her 
an  allowance,  and  have  forbidden  her  to 
purcha^  on  credit,  if  the  allowance 
were  insufficient  and  he  knew  she  was 
purchasing  on  credit  and  did  not  ap- 
prise plaintiff  that  he  had  forbidden 
her  purchasing  on  credit :  Ryan  9.  No- 
lan. Irish  Kep.,  3  C.  L.,  819  ;  Shoolbred 
c.  Baker,  16  L.  T.  Rep.  (N.S.),  859. 

So  where  alimony,  fixed  in  a  divorce 
suit  by  the  wife,  has  been  duly  paid, 
the  husband  is  not  liable  for  necessa- 
ries afterwards  famished  to  her  :  Crit- 
tenden f7.  Schermerhom,  89  Mich.,  661. 

See  Catlin  v.  Martin,  69  N.  T.,  898. 

A  suit  pending  for  limited  divorce, 
report  of  referee  fixing  alimony,  bat 
not  confirmed,  is  not  a  defence  to  an  ac« 
tion  for  necessaries  furnished  the  wife. 
Subsequent  confirmation  of  the  report 
and  payment  of  the  alimony  will  not 
relate  back  so  as  to  affect  the  rights 
of  one  who  had  previously  furnished 
necessaries :  Lord  v.  Thompson,  41 
N.  Y.  Super.  Ct.  R,  115. 

An  offer  by  the  husband  to  supply 
the  wife  if  connected  with  conditions 
with  w^hich  the  wife  is  not  bound 
to  comply,  is  no  defence. 

Previous  provision  by  the  husband 
is  not,  if  the  husband,  on  separation, 
withheld  from  the  wife  that  which  he 
had  provided :  Lord  v.  Thompson,  41 
N.  Y.  Super,  a.  R.,  115. 

Where  a  wife  leaves  her  husband's 
house  in  consequence  of  his  adultery 
and  lives  apart  from  him,  she  is  entitled 
to  her  support  from  her  husband,  and  he 
is  liable  for  necessaries  furnished  to 
her,  although  he  forbid  all  persons 
from  trusting  her  on  his  account.  Such 
conduct  of  the  husband  is  equivalent 

28  Eno.  Rep.  47 


to  turning  the  wife  away.  The  wife 
is  not  bound  to  accept  board  and  a  sep- 
arate apartment  in  the  house  where 
her  husband  resides  while  prosecuting 
a  suit  against  him  for  a  divorce,  and  an 
offer  of  the  same  will  not  exempt  him 
from  liability  for  necessaries  supplied 
to  her :  Sykes  v,  Halsted,  1  Sandf.,  483, 
485  note. 

One  who  in  consequence  of  a  dis- 
agreement arising  between  himself  and 
his  wife  carried  her  to  her  father's 
house  and  left  her  there,  where  she  re- 
mained until  she  obtained  a  divorce, 
was  held  liable  to  her  father  for  her 
board  while  there,  without  any  express 
contract  between  them,  notwithstand- 
ing the  fact  that  defendant  paid  his 
wife  an  agreed  sum  in  lieu  of  alimony 
upon  her  proceedings  for  divorce: 
Burkett  o.  Trowbridge,  61  Maine,  251. 

See  Catlin  «.  Martin,  69  N.  Y.,  393. 

Defendant's  wife,  with  his  consent, 
and  upon  his  promise  to  pay  for  her 
support,  was  taken  home  by  her  father, 
the  plaintiff.  Defendant  subsequently 
published  a  notice  forbidding  all  per- 
sons to  trust  her  on  his  account,  as  he 
would  thereafter  pay  no  debts  of  her 
contracting.  In  an  action  to  recover 
for  the  wife's  board,  held,  that  the 
notice,  even  if  it  came  to  plaintiff's 
knowledge,  neither  operated  as  a  revo* 
cation  of  the  contract,  nor  relieved  de- 
fendant from  the  obligation  to  furnish 
suitable  support  for  his  wife. 

Defendant's  wife,  while  living  with 
her  father,  went  to  the  house  where 
defendant  was  boarding ;  he  offered  to 
receive  and  take  care  of  her.  Her 
mother  sent  for  her,  defendant  con- 
sented that  she  might  go,  and  she  re- 
turned home.  Held,  that  this  did  not 
affect  plaintiffs  right  to  recover  there- 
after ;  that  he  was  not  affected  by  the 
unauthorized  act  of  another,  or  by  the 
provision  of  a  home  for  his  wife  by  de- 
fendant, of  which  he  (plaintiff)  haid  no 
knowledge:  Daubney  9.  Hughes,  60 
N.  Y.,  187,  affirming  8  Thomp.  & 
Cook,  350. 

See  Catlin  «.  Martin,  69  N.  Y.,  393. 

Where  a  man,  in  contemplation  of 
marriage,  agrees  to  make  a  settlement 
on  his  wife,  in  consideration  of  which 
she  agrees  to  relinquish  her  rights  in 
his  property  at  his  decease,  and  he  fails 
to  make  the  settlement,  the  widow  is 
not  barred  of  any  right  which  she 
might  have  asserted  if  no  such  agree- 
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ment  had  been  made :  Pierce  i?.  Pierce,  Where  hnsband  and   wife  volunta- 

9  Hun,  50,  71  N.  Y.,  154.  rily,  by  mutual  consent^  separate,  the 

Where  a  hnsband   and  wife  sepa-  wife  may  pledge  her  husband's  credit 

rated,  the  husband  agreeing  to  pay  her  for  her  support.     For  in  such  case  the 

an  annuity,  which  he  secured  by  convey-  mutual  agreement  between  the  hus- 

ance  of  land  to  a  trustee,  it  was  held,  band  and   wife  that  she  should  live 

the  trustee  might  maintain  ejectment  apart,  without  any  adequate  provision 

against  the  husband  though  the  wife  for  her  support,  she  does  not  leave 

had  eloped  with  another:     Moore  «.  without  the  assent  of  her  husband,  and 

Moore,  West's  Chy.,  85.  may  pledge  his  credit:  Tait  v.  Lindsay, 

If  a  wife  leave  her  husband  without  13  U.  C.  Com.  PL,  414,  417. 

lust  cause,  he  is  not  answerable  for  Where  a  father  and  mother  separate 

her  support,  or  to  any  one  who  trusts  by  mutual  consent,  and  the  father  per- 

her  upon  his  credit.  mits  the  mother  to  take  the  children 

Bnglisht    Manby  «.  Scott,  O'Bridg.,  with  her,  the   father  constitutes  the 

229,   245,   2  Smith's  Lead.  Cas.   (7th  mother  his  agent  to  provide  for  his 

ed.),  419.  children,  and  is  bound  by  her  contracts 

Illinois  :    Rosst).  Ross,  69  Ills.,  569  ;  for  necessaries  for  them  :  McMillen  v. 

Bevier  v.  Galloway,  71  id.,  517.  Lee,  78  His,,  443. 

Indiana  :    Smith  v.  Fletcher,  1  Wil-  See  Cromwell  «.  Benjamin,  41  Barb., 

son's  Super.  Ct.  R.,  85.  558. 

Kansas  :     Hartmann  v.  Tegart,   12  Where  husband  and  wife  have  agreed 

Eans.,  177.  to  a  separation  on  terms  of  the  husband 

New  York :    Blowers  v.  Sturtevant,  allowing  his  wife  a  certain  sum  peri- 

4  Denio,  46  ;  Catlin  v.  Martin,  69  N.  Y.,  odically  for  her  maintenance,  if  such 

898  ;  Board,  etc.,  o.  Budlong,  51  Barb.,  allowance  be  not  paid,  the  wife  may 

493.  pledge  his  credit  for  the  supply  of  nee* 

Vermont !     Stevens    v.    Story,    43  essaries.     Under  such  an  agreement  it 

Verm.,  827.  is  not  incumbent  upon  the  wife  to  de* 

A  husband  who  is  ready  and  willing  mand  the  payments  periodically  ;  it  is 
to  support  his  wife,  and  who  gives  her  the  duty  of  the  husband  to  see  that  she 
no  just  cause  or  occasion  to  abandon  is  furnished  with  such  means  of  liveli- 
him,  or  to  leave  his  bed  and  board,  hood,  and  to  inform  her  when  and 
cannot  be  compelled  to  support  her  where  she  may  obtain  payment :  Mor- 
el se  where  than  at  his  own  house  or  gan  v.  Clements,  6  Victorian  L.  R. 
home,  if  he  has  one,  by  any  private  (Law),  53. 

person,   or    by  the  town   or    county,  A  husband  is  liable  for  reasonable 

whether  she  be  sane  or  insane :    Board,  charges  for  the  services  of  a  physician 

etc.,  V.  Budlong,  51  Barb.,  493.  employed  by  the  wife  in  her  illness; 

In  an  action  against  a  husband  for  showing  such  employment,  and  the  ne- 

necessaries  furnished  to  his  wife  while  cessity  of  medical  attention,  forms  suf- 

living  separate  from  him,  the  plaintiff  ficient  evidence  to  establish   liability 

must  show  affirmatively  that  the  sepa-  of  the  husband  for  such  employment, 

ration  took  place  in  consequence  of  his  Kendleberger  v.  Vandeusen,    1    Wil- 

misconduct.      It  is  not    enough  that  son's  Super.  Ct.  R.  (Ind.),  289 ;  Potter 

there  were  quarrels  and  personal  con-  v.  Virgil,  67  Barb.,  578. 

flicts  between  them,  unless  it  be  shown.  See  McMillen  v.  Lee,  78  Ills.,  443  ; 

that  the  husband  was  the  offending  Bevier  v.  Galloway,  71  id.,  517. 

party.  Husband    and   wife    separated,   the 

XSnglish :     Edwards   v.    Terrell,  6  husband  dismissing  a  female  servant. 

Scott  N.  R.,  641,  5  M.  &  Gr.,  624.  She  continued  in  the  service  of  the  wife 

nUnols  :      Bevier  f>,   Galloway,   71  and  sued  the  husband  for  her  services 

Ills.,  517.  as  necessaries  for  the  wife.     Held,  that 

Indiana  ;    Smith  v.  Fletcher,  1  Wil-  in  order  to  sustain  a  recovery  on  this 

son's  Super.  Ct.  R.,  34.  ground,  it  must  be  shown  that  thehus- 

Kansas  :    Hartmann  v,   Tegart,  12  band  was  requested  to  furnish  the  nec- 

Kans.,  177.  essaries,  and  that  he  refused  :  Condon 

New  York:    Blowers «.  Sturtevant,  v.  Callahan.  9  Abb.  N.  C,  407. 

4  Denio,  46 ;    Keller  i;.    Phillips,   39  If  a  husband  turn  his  wife  out  of 

N.  Y,,  351,  40  Barb.,  390.  doors,  or  drive  her  away  by  cruel  treat- 
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ment,  she  carries  a  credit  with  her  for  must  be  a  reasonable  and  substantial 

lier  necessary  support.  apprehension  of   violence,  based  upon 

Bnglish:    Man  by  t).  Scott,  O'Bridg.,  sufficient  facts  to  enable  the  court  to 

229.  245,  1  Siderf.,  109, 2  Smith's  Lead-  see  that  it  is  well  founded  :   People  «. 

ing  Cases  (7th  Am.  ed.),  419  ;  Bolton  u.  Pettit,  74  N.  Y.,  320,  7  Weekly  Dig., 

Prentice,  2  Strange,  1214.  825. 

Illinois  :    Ross  v.  Boss,  69  Ills.,  569.  At  common  law,  where  the  husband 

Massachusetts :     Eames  v.   Sweet-  deserts  his  wife,  and  refuses  to  supply 

ser,  101  Mass.,  78.  her  with  necessaries  according  to  her 

New  York :    Blowers  v.  Sturtevant,  rank  and  condition,  the  proper  remedy 

4  Denio,  46 ;  Cromwell  o.   Benjamin,  is  by  an  action  at  law  by  the  person 

41  Barb.,  558.  supplying  her  with  such  necessaries  : 

And  so  of  a  child  which  the  wife  Trotter  «.  Trotter,  77  Ills.,  510. 

takes  with  her  :  Reynolds  v.  Sweet-  See  Garland  v.   Garland,  50  Miss., 

ser,  15  Gray,  78.  694  ;  Noe  v.  Noe,  13  Hun,  436  ;  Catlin 

Sach  liability  of  the  husband  is  not  f>.  Martin,  69  N.  Y.,  393. 
discharged  by  the  wife's  subsequent  re-  In  this  action  brought  by  the  plain- 
turn  to  his  house  :  Reynolds  v.  Sweet-  tiff  against  her  husband,  she  alleged 
ser,  15  Gray,  78.  that  shortly  after  her  marriage  she  had 

If  the  facts  exist  which  entitle  the  conveyed  to  him  the  greater  part  of  all 

wife  to  pledge  her  husband's  credit,  one  her  property,  both  real  and  personal; 

who  sells  her  necessaries  may  recover  that  the  defendant  had  taken  possession 

though  he  did  not  know  of  such  facts  :  of  the  same  and  spent  large  sums  in 

Eames  v.  Sweetser,  101  Mass.,  78.  gambling  and  riotous  living  ;  that  the 

Where  the  husband  had  used  vio-  plaintiff  was  now  living  apart  from 
lence  towards  his  wife  a  considerable  ner  husband  with  her  mother  and  had 
time  before  their  separation,  and  there  no  means  of  support,  and  she  prayed 
liad  been  other  difficulties  and  quarrels,  that  a  portion  of  the  real  estate  held 
but  when  she  left  his  house  it  was  by  her  husband  might  be  conveyed  to 
not  from  any  apprehension  of  ill-treat-  her  for  her  support  and  maintenance, 
ment,  but  in  order  to  make  a  visit ;  Upon  an  application  for  an  injunc- 
and  she  refused  to  return  unless  his  re-  tion  restraining  the  defendant  from  col- 
lations who  lived  with  him  would  go  lecting  the  rents  of  the  real  estate,  or 
away:  Held,  that  he  was  not  liable  for  selling  or  disposing  of  the  same  pen- 
her  board  furnished  by  her  father  dur-  dente  lite,  held,  that  as  the  wife  had 
ing  such  separation.  voluntarily  separated  from  her  hus- 

New  York ;    Blowers  v.  Sturtevant,  band,  and  did  not  charge  him  with 

4  Denio,  46.  adultery  or  any  act  of  cruelty  or  deser- 

Althou^h  the  wife  leave  her  hus-  tion  which  would  entitle  her  to  a  lim- 

band  without  just  cause,  if  she  offer  ited  divorce,  the  motion  was  properly 

to  return,  and  he  refuse  to  receive  her,  denied  :  Noe  v.  Noe,  18  Hun,  486. 

his  liability  for  her  support  is  revived.  Where  a  wife  leaves  her  husband 

New  York :    Blowers  v.  Sturtevant,  on  account  of  his  ill  treatment,  and 

4  Denio,  46  ;  Bell  9.  People',  6  Hun,  302.  lives  separate  and  apart  from  him  for  a 

So,  though  the  wife  may  have  had  period  of  eight  years,  she  has  no  claim 

jast  cause  to  leave  her  husband,  if  he  against  him,  or  against  his  estate,  for 

offer  to  receive  her  back  and  properly  moneys  expended  by  her  during  that 

support  her  according  to  his  condition  period  for  her  support  and  maintenance, 

and  means,   he  is  not  liable  for  her  In  such  a  case  she  must  obtain  a  limited 

support,  or  to  being  convicted  as  a  dis-  separation  and  an  allowance  for  her 

orderly  person  if  the  wife  decline  to  support,   or  she  must  purchase  such 

go  with  him  or  to  allow  him  to  take  articles  as  are  necessary  to  her  sup- 

the  children,  giving,  as  a  reason,  that  port  and  maintenance  on  his  credit : 

she  would  not  live  with  his  parents,  Pierce  v.  Pierce,  9  Hun,  50,  71  N.  Y., 

because  his    father   was   intemperate  154. 

and  abusive.     If  the  husband  offers  to  See  Catlin  v.  Martin,  69  N.  Y.,  393. 

support  the  wife  if  she  will  live  With  Where  a  person  has  advanced  money 

him,  and  she  refuse,  because  of  alleged  to  a  wife  deserted  by  her  husband,  for 

fear  of  personal  violence,  to  make  the  the  purchase  of  necessaries,  and  the 

husband  amenable  to  the  statute,  there  money  has    been  so  applied,  he   can 
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maintain  a  bill  in  equitj  against  the  stances  mast  be  such  as  to  show  clearly 

husband  for  the  recovery  of  the  money  that  she  assumed  individual  responsi- 

8o  advanced.     And  it  seems,  that  it  is  bility  for  payment,  exclusive  of  the  lia- 

not  necessary  that  the  petitioner  should  bility  of  the  husband  :  Wilson  «.  Hu- 

stand  upon  the  rights  of  any  particu-  bert,  41  N.  J.  Law,  454 

lar  person  of   whom  the    necessaries  A  man  who  has  received  into  his 

were  purchased,  but  may  maintain  a  house    and    supported  a  woman  and 

single  suit    for   the  recovery  of   the  children  compelled  to  leave  home  by 

whole  amount  so  advanced,  even  though  the  cruelty  of  her  husband,  cannot  re^ 

applied  to  the  purchase  of  necessaries  cover  from  the  husband  the  expense  of 

from  various  persons :  Kenyon  v,  Fer-  supporting  the  children,  if  one  of  his 

ris,  47  Conn.,  510.  motives  for  receiving  them  was  that  he 

One  cannot  furnish  articles  which  might  maintain  an  adulterous  inter- 
are  not  necessaries  and  recover  a  frac-  course  with  the  woman  :  Almy  v.  Wil- 
tion  of  their  value  because  they  mifht  cox,  110  Mass.,  443. 
have  answered  the  purposes  of  other  An  express  promise,  or  circumstances 
articles  which  would  have  been  neces-  from  which  a  promise  may  be  inferred, 
saries :  Thorpe  v.  Sharpleigh,  67  Me.,  must  be  proven  before  a  father  can  be 
285.  made  liable  for  goods  sold  and  deliv-' 

The  husband  cannot  be  made  liable,  ered    to    his    minor    child  :    Gotts   o. 

without  his    consent,   upon  contracts  Clark,  78  Ills.,  229 ;  McMUlen  v.  Lee, 

made  by  the  wife  in  her  own  name  and  78  id. ,  443. 

on  her  own  behalf,  where  the  credit  is  Goods  which  were  necessary  to  the 

given  to  her  and  not  to  him  :   Bugbee  comfort  of  a  minor  daughter  of  defend- 

v.  Blood,    48.  Verm.,   497;    Salter  v,  ant  were  sold  to  her,  while  she  was  liv- 

Mastin,  50  Geo.,  242.  ing  away  from  home  and  receiving  her 

Where  husband  and  wife  are  living  own  wages,  and  charged  to  the  father: 

together,  and  the  wife  purchases  ar-  Held,  that  the  father  was  not  liable : 

tides  for  domestic  use,  the  law  imputes  Gotts  v.  Clark,  78  Ills.,  229. 

to  her  the  character  of  an  agent  for  See  Cromwell  «.  Benjamin,  41  Barb., 

her  husband.     She  may  contract  for  658. 

such  articles  as  principal  and  assume  The  liability  of  a  father  to  furnish 

the  responsibility  of  principal  debtor,  necessaries  for  his  minor  and  invalid 

But  to  fix  upon  her  such  a  liability,  it  children,  who  are  members  of  his  fam- 

must    appear    affirmatively    that    she  ily  and  unable  to  support  themselves 

made  the   purchase   on  her    Individ-  by  their  labor,  depends  upon  principles 

nal  credit.     There  must  be  either  an  analogous  to  those  which  govern  the 

express  contract  on  her  part  to  pay  out  relation  of  husband  and  wife  :  Crom- 

of  her  separate  estate,  or  the  circum-  well  «.  Benjamin,  41  Barb.,  558. 


[8  Queen's  Bench  Division,  487.] 

May  18,  1878. 

pN  THE  COURT  OP  APPEAL.] 

Laing  v.  Hollway  and  Another. 

Ship  and  Shipping — Charterparti/f  ConttrHcHon  of — Dispatch  Money  for  Time  taved 

in  loading  and  ditchargiTig  Cargo. 

A  charterparty  contained  the  following  clause :  "  Demurrage,  if  any,  at  the  rate  of 
20«.  per  hour,  except  in  caae  of  any  hands  striking  woric,  frosts  or  floods,  revolution 
or  wars,  which  may  hinder  the  loading  or  discharge  of  the  vesseL  Dispatch  money 
10».  per  hour  on  any  time  saved  in  loading  or  for  discharging."  Four  days  were 
saved  in  loading  and  five  days  in  discharging  cargo,  making  together  aine  days, 
which  if  calculated  at  twenty -four  hours  a  day  would  make  216  hours^  or  i|t  twelve 
hours  4  day  108  hours : 
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Hdd^  by  Baggallsy,  Bramwell,  and  Brett,  L.JJ.,  reversing  the  judgment  of  the 
Qaeen*8  Bench  Division,  that  "  dispatch  money  **  was  payable  under  the  charterparty 
at  the  rate  of  IO19.  per  hour  per  day  of  twenty-four  hours. 

Special  case  stated  by  consent  of  parties  and  by  order 
of  the  registrar  of  the  Lord  Mayor's  Court  of  London,  pur- 
suant to  ss.  6  *and  7  of  the  schedule  to  the  Borough  [438 
and  Local  Court  of  Records  Act,  1872  (36  &  36  Vict.  c.  86). 

1.  Action  brought  by  the  plaintiff,  the  owner  of  the  ship 
Good  Hope,  to  recover  £54,  balance  of  freight  alleged  to  be 
due  to  the  plaintiff  from  the  defendants. 

2.  On  the  24th  of  March,  1876,  a  charterparty  was  entered 
into  between  the  plaintiff  and  defendants  at  London,  by 
which  it  was  agreed  that  the  steamship  Good  Hope  should, 
after  delivery  of  her  outward  cargo,  proceed  with  all  dis- 
patch to  Elba  and  there  load  a  cargo  of  ore,  say  about  1,600 
tons ;  and  being  so  loaded  should  therewith  proceed  to  the 
under-noted  port,  and  there  deliver  the  same  as  customary. 
.  -  .  Freight  to  be  paid  at  and  after  the  following  rate  of 
20  cwt.  or  1016  kilos.:  if  destined  to  Newport,  Us.  dd.  per 
ton;  Cardiff,  lis.;  Tyne,  lis. 

"The. cargo  to  be  shipped  at  the  rate  200  tons  per  running 
day  (Sundays  and  holidays  excepted)  and  to  be  discharged 
as  fast  as  ship  can  deliver,  not  exceeding  200  tons  per  work- 
ing day,  weather  permitting. 

"The  lay  dajs  to  commence  at  12  noon,  after  steamer  is 

in  berth,  and  m  every  respect  ready  to  load  or  discharge 

'  respectively,  and  in  free  pratique.     Charterers  undertaking 

to  provide  an  unoccupied  berth  on  arrival  of  steamer  or  time 

to  count. 

"Steamer  to  unload  the  barges  sent  alongside  with  all 
possible  dispatch  (so  long  as  this  mode  of  shipment  is  con- 
tinued), and  any  delay  incurred  by  not  doing  so  not  to  count 
as  part  of  the  lay  days. 

"Demurrage,  i£  any,  at  the  rate  of  20s.  per  hour,  except 
in  case  of  any  hands  striking  work,  frosts  or  floods,  revolu- 
tion or  wars,  which  may  hinder  the  loading  or  discharge  of 
the  vessel.  Dispatch  money  10^. per  hour  on  any  time  saved 
ID  loading  and  for  discharging. 

"  The  captain  to  have  an  absolute  lien  on  the  cargo  for  all 
freight,  dead  freight,  and  demurrage  due  under  this  char- 
terparty. 

"The  cargo  to  be  brought  to,  and  taken  from  alongside, 
the  ship  free  of  expense  to  the  ship. 

**The  captain  to  employ  charterers  or  consignees,  or  their 
nominees,  at  ports  of  loading  and  discharge  for  custom 
house  business  on  the  usual  terms,  and  failing  to  do  so,  the 
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439]     charterers,   *or  their  agents,  shall  be  at  liberty  to 
deduct  10  guineas  when  settling  freight. 

"There  is  no  time  clause  under  this  charterparty,  but  the 
defendants  to  have  the  right  of  averaging  days  for  loading 
and  discharging  in  order  to  avoid  demurrage,  and  steamers 
are  to  load  and  discharge  by  night  as  well  as  by  day,  and 
as  rapidly  as  possible  when  required  by  shippers,  consignees, 
or  charterers. 

"Ship  to  allow  two  days  in  case  of  loading  in  bad 
weather." 

4.  In  pursuance  of  the  charterparty  the  steamship  Good 
Hope  proceeded  to  Elba,  and  there  loaded  a  full  and  com- 
plete cargo  of  ore  (*),  and  then  proceeded  to  Newport,  and 
rightly  and  truly  delivered  the  same  pursuant  to  the  char- 
terparty, and  thereupon  the  plaintiff  was  entitled  to  receive 
from  the  defendants  the  sum  of  £1,061  19^.  in  respect  of 
the  freight  earned  by  the  carriage  of  the  ore,  being  at  and 
after  the  rate  of  11^.  dd.  per  ton. 

6.  Pour  days  were  saved  in  loading  at  Elba  and  five  days 
were  saved  in  discharging  at  Newport,  making  together  nine 
days,  which  if  calculated  at  twenty-four  hours  a  day  would 
make  216  hours,  or  at  twelve  hours  per  day  108  hours. 

6.  Under  the  terms  of  the  charterparty  the  defendants  are 
entitled  to  dispatch  money  at  and  after  the  rate  of  10s.  per 
hour  on  any  time  saved  in  loading  or  discharging. 

7.  The  defendants  have  paid  the  freight  so  payable  to  the 
plaintiff  with  the  exception  of  the  sum  of  £108  which  they 
claim  to  deduct  as  dispatch  money,  being  at  the  rate  of  10^. 
per  hour  of  nine  days  of  twenty-four  hours. 

8.  The  plaintiff  admits  that  the  defendants  are  entitled  to 
dispatch  money  for  nine  days,  but  contends  that  such  dis- 
patch money  is  only  payable  at  the  rate  of  10^.  per  hour  per 
working  day  of  twelve  hours,  and  not  of  twenty-four  hours 
as  contended  for  by  the  defendants,  and  that  therefore  the 
defendants  were  only  entitled  to  £54  as  such  dispatch  money, 
and  not  to  £108  as  claimed  by  them. 

9.  If  the  court  shall  be  of  opinion  that  on  the  construction 
440]  of  *the  charterparty  dispatch  money  at  the  rate  of 
106*.  per  hour  is  to  be  paid  per  working  day  of  twelve  hours, 
the  verdict  shall  be  for  the  plaintiff  for  £54,  with  costs  of 
this  action  ;  and  if  the  court  shall  be  opinion  that  dispatch 
money  at  the  rate  of  10^.  per  hour  is  to  be  paid  per  day  of 

(})  The  cargo  shipped  was  1,800  tons,  of  cargo  by  200,  the  number  of  tons  which 

The  number  of  lay  days  was  not  provided  the  defencfants  as  charterers  Vere  bound 

for  in  the  charterparty,  and  could  only  to  ship  per  running  day. 
be  ascertained  by  dividing  the  1,800  tons 
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twenty-foar  hoars  the  verdict  shall  be  for  the  defendants, 
with  costs  of  the  action. 

Nov.  3,  1877.     LinJclater^  for  the  defendants. 

Hannen^  for  the  plaintiff. 

The  Court  (Mellor  and  Lush,  JJ.)  decided  that  the  de- 
fendants were  entitled  to  deduct  dispatch  money  at  the  rate 
of  108,  per  hour  for  every  working  day  of  twelve  hours  only 
saved  in  loading  and  discharging  the  cargo,  and  gave  judg- 
ment for  the  plaintiff. 

The  defendants  appealed. 

May  4.     LinJclater^  for  the  defendants. 

A.  L.  Smith,  for  the  plaintiff.  ^^  ^^  ^^ 

May  18.  The  judgment  of  the  Court  (Baggallay,  Bram- 
well,  and  Brett,  L. JJ.,)  was  delivered  by 

Bramwell,  L.J.:  We  cannot  agree  with  the  judgment 
in  this  case.  It  seems  founded  on  there  being  something  in 
the  charterparty  by  which  days  and  their  length  can  be  as- 
certained and  become  of  importance.  We  can  find  nothing 
to  this  effect :  there  is  no  such  expression  as  lay  day,  and 
nothing  which  would  ascertain  how  manv  hours  would  make 
a  working  day.  Our  law  does  not  fix  the  number  of  hours 
in  a  working  day,  and  certainly  we  have  no  statement  what 
is  its  length  at  Elba.  We  think  there  is  nothing  by  which 
time  can  be  measured  except  hours.  The  charterers  are  to 
ship  at  the  rate  of  200  tons  per  running  day,  that  is  to  say, 
at  least  that  quantity  unless  hindered  by  strikes,  &c.,  on 
which  nothing  turns ;  weather  may  excuse  them  to  the  extent 
of  two  days.  But  they  may  ship  by  night  as  well  as  by  day, 
for  so  the  steamer  is  bound  to  loaa ;  and  the  steamer  is  to 
unload  barges  sent  alongside  with  all  possible  dispach.  The 
charterers,  therefore,  may  ship  the  whole  twenty-four  hours 
round,  and  ship  no  more  than  the  200  tons.  The  cargo  is  to 
be  discharged  as  fast  as  the  ship  can  deliver,  not  exceeding 
*200  tons  per  working  day,  weather  permitting.  [441 
The  working  day  here  dies  not  mean  a  day  of  any  partic- 
ular length,  but  working  as  opposed  to  a  Sunday  or  a  holi- 
day. This  means  that  the  charterers  are  to  unload  at  that 
rate,  not  that  the  ship  is  bound  to  discharge  that  quantity 
only.  On  the  contrary,  as  in  the  case  of  the  loading,  the 
steamer  is  bound  to  '' discharge  by  night  and  as  rapidly  as 
possible  when  required  by  shipper,  consignee,  or  charterer." 

There  is,  therefore,  no  day  of  any  length  mentioned.  There 
is  a  maximum  of  obligation  on  the  charterer  of  200  tons  for 
loading  and  discharging  on  each  working  day,  but  the  max- 
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imum  of  obligation  on  the  ship  to  receive  and  discharge  has 
no  limit  except  "as  rapidly  as  possible  ;"  and  the  charterers 
have  the  whole  twenty-four  hours  round  in  which  they  may 
unload  the  200  tons.  Then,  what  is  the  meaning  of  "time 
saved  in  loading  or  discharging?^'  The  literal  meaning  we 
suppose  would  be  doing  those  things  in  less  time  than  they 
might  be  done  in  with  ordinary  dispatch,  i.e.,  if  ordinary 
dispatch  with  the  ordinary  number  of  hands  and  ordinary 
diligence  would  load  and  unload  in  twenty  days  or  240 
hours,  then  extraordinary  dispatch, — extraordinary  number 
of  hands,  and  extraordinary  diligence — in  doing  those  things 
in  fifteen  days  or  180  hours,  the  difference  five  days,  or  sixty 
hours,  is  time  saved.  Because,  strictly  speaking,  time  is  not 
saved  in  doing  a  thing  by  working  twenty-four  hours  round 
instead  of  twelve  in  one  day  and  twelve  another ;  twenty- 
four  have  been  consumed  in  each  case.  Time  is  saved  by 
getting  from  A.  to  B.  if  a  man  runs  in  one  hour  instead  of 
walking  in  two.  But  nobody  suggests  that  this  is  the  mean- 
ing. It  is  admitted  on  both  sides,  and  is  clear,  that  '^time 
saved"  means  if  the  ship  is  ready  earlier  than  she  would  be 
if  the  charterers  worked  up  to  their  maximum  obligation 
only,  all  the  time  by  which  she  is  the  sooner  ready  is  time 
saved  within  the  meaning  of  the  charterparty.  Then  the 
question  is  by  how  much  time  is  she  sooner  ready  i  The 
answer  is  in  nine  times  twenty-four  hours.  Really  the  rea- 
son of  the  thing  is  that  way.  The  owner  would  sail  away  by 
what  has  happened  216  hours  sooner  than  he  would  have 
done,  but  for  the  defendants'  dispatch. 

Suppose,  that  taking  the  maximum  liability,  the  char- 
terers nad  till  and  on  a  certain  day,  say  Thursday,  to  load 
without  incurring  demurrage.  Suppose  they  began  at  6 
442]  A.M.,  and  finished  at  *midday,  then  they  would  at 
least  have  saved  the  rest  of  that  day:  let  us  call  it  seven 
hours.  Now,  suppose  by  working  all  Wednesday  nighfc 
and  Thursday  morning,  the  loading  was  finished  at  6  a.m., 
they  would  have  saved  thirteen  hours.  Then,  suppose  they 
finished  at  3  a.m.,  would  they  not  have  saved  sixteen  hours? 
and  so  if  they  finished  on  Wednesday  at  7  p.m.,  they  would 
have  saved  twenty-four  hours.  It  was  admitted  by  the 
plaintiff  that  the  demuiTage  would  be  payable  on  this  foot- 
ing; then  why  not  the  dispatch  money?  We  think  the 
judgment  must  be  reversed. 

JudgThent  renersed. 

Solicitors  for  plaintiff :  Shurriy  Grossman  &  S7ium. 
Solicitors  for  defendants :  O.  c£  TF.  Webb. 
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[8  Queen's  Bench  Division,  442.] 
May  20,  1878. 

The  Queen  v.  The  Government  Stock  Investment 

Company,  Limited. 

Company — PoU,  when  duly  demanded — "Holding  ShareB  " — Holder  of  Pnxxiee. 

A  company  was  registered  under  the  Companies  Act,  1862,  with  the  following  ar- 
ticles of  association.  Article  64 :  '*  Upon  all  questions  at  every  meetinj?  a  show  of 
hands  shall  in  the  first  instance  be  taken,  and  unless  before  or  immediately  upon 
such  show  of  hands  a  poll  be  duly  demanded  such  question  shall  be  decided  by  such 
show  of  hands. **  Article  67 :  "  If  a  poll  is  demanded  by  shareholders  qualified  to 
vote  and  holding  in  the  aggregate  2,000  shares  or  more,  it  shall  be  taken  in  such 
manner  as  the  chairman  shall  direct,  and  the  result  of  such  poll  shall  be  deemed  to 
be  the  resolution  of  the  company  in  general  meeting."  Article  76 :  "  Votes  may  be 
given  either  personally^or  by  proxy."    Article  79  :  "Any  instrument  appointing  a 

eroxy  shall  be  in  the  following  form :  I ....  hereby  appoint ....  to 
e  my  proxy  at  the general  meeting  of  the  company and  to  vote  for 

me  and  in  my  name  upon  all  questions  before  such  meeting.*'  Two  vacancies  arose 
among  the  directors,  and  there  were  four  candidates,  of  whom  the  prosecutor  was 
one.  At  the  meeting  for  election  a  show  of  hands  was  taken,  when  the  prosecutor 
obtained  the  largest  number  of  votes.  A  poll  was  then  demanded  by  the  deputy 
chairman,  who  was  the  holder  of  twenty  'shares  only,  but  who  helci  proxies  for 
more  than  2,000  shares.    At  the  poll  the  prosecutor  was  not  elected : 

Heldy  that  a  mandamus  must  be  granted  to  admit  the  prosecutor  as  having  been 
elected  director  by  the  show  of  hands,  for  the  poU  was  illegally  demanded,  as  the 
holder  of  proxies  was  not  a  person  holding  shares  within  the  meaning  of  article  67. 

Rule  calling  on  the  defendant  company  to  show  cause 
why  a  mandamus  should  not  issue,  commanding  them  to 
admit  F.  H.  *Fowler  as  a  director  of  the  company  [443 
in  the  place  of  Mr.  G.  Clerihew,  or  otherwise. 

It  appeared  from  the  aflSdavits  that  the  defendant  com- 
pany was  registered  under  the  Companies  Act,  1862,  and 
that  in  accordance  with  the  articles  of  association,  which 
required  the  two  of  the  directors  who  had  been  longest  in 
office  to  retire  at  each  annual  meeting,  it  was  announced 
in  the  report  of  the  directors  that  two  of  them,  Mr.  Gc. 
Clerihew  and  Mr.  Andrew  Macpherson,  would  retire  at  the 
meeting  to  be  held  on  the  14th  of  February,  1878.  At  this 
meeting  there  were  four  candidates  for  the  two  vacancies, 
the  two  retiring  directors,  the  prosecutor,  and  Mr.  Griffiths. 
Upon  a  show  of  hands  being  taken  under  article  64('),  the 

(')  The  following  articles  of  associa-  hereinafter  mentioned,  such  question 

tion  were  brought  before  the  court  by  shall  be  decided  by  the  result  of  such 

affidavit :  show  of  hands.    ^ 

64  Upon  all  qaestions  at  every  67.  If  a  poll  is  demanded  by  share- 
meeting  a  show  of  hands  shall  in  the  holders  qualified  to  vote  and  holding  in 
first  instance  be  taken,  and  unless  be-  the  aggregate  2,000  shares  or  more,  it 
fore  or  immediately  upon  such  show  of  shall  be  taken  in  such  manner  as  the 
bands  a  poll   be  duly  demanded,   as  chainnau  shall  direct,  and  the  result  of 

28  Eng.  Rep.  43 
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Srosecutor  obtained  the  largest  number  of  votes,  and  was 
eclared  elected.  A  poll  was  then  demanded  by  the  deputy 
chairman,  who  was  the  holder  of  twenty  shart^s  only,  but 
who  held  proxies  for  more  than  2,000  shares.  No  objection 
to  the  poll  was  made  at  the  time,  the  prosecutor  being 
ignorant  of  the  law  upon  the  subject,  but  after  the  poll  he 
made  a  formal  protest.  The  poll  was  fixed  for  the  2l8t  of 
February,  and  at  the  close  of  the  poll  on  the  same  day  the 
two  retiring  directors  were  declared  duly  elected,  the  prose- 
444]  cutor  receiving  the  next  largest  number  of  *rotes. 
He  now  claimed  to  have  been  elected  by  the  show  of  hands, 
on  the  ground  that  the  poll  was  illegally  demanded,  as  the 
holder  of  proxies  was  not  by  virtue  of  them  entitled  to  de- 
mand a  poll. 

Cave^  Q.C.,  and  Wood  Hill^  showed  cause:  First,  the 
prosecutor  ought  to  have  made  his  objection  at  the  time 
when  the  poll  was  demanded,  and  cannot,  after  taking  his 
chance  at  the  poll,  be  allowed  to  say  that  the  whole  proceed- 
ing was  illegal.  Secondly,  a  proxy  is  entitled  under  article 
67  to  demand  a  poll.  A  proxy  is  a  person  who  acts  gener- 
ally as  a  substitute  for  another,  and  the  form  of  proxy  in 
the  present  case  is  in  larger  terms  than  that  in  Table  A  (51), 
for  it  appoints  the  proxy  to  vote  not  merely  at  the  meeting 
but  **upon  all  questions  before  such  meeting." 

Bray^  in  support,  of  the  rule:  A  shareholder  whose 
qualiiication  is  made  up  by  proxies  cannot  demand  the  poll 
within  article  67.  The  article  speaks  of  shareholders  hold- 
ing 2,000  shares,  and  it  cannot  be  construed  as  if  the  words 
were  ''holding  personally  or  by  proxy  2,000  shares."  The 
articles  when  tney  speak  of  snareholders  "demanding"  a 
poll,  must  mean  that  they  are  to  demand  it  in  person.  Sect. 
51  of  the  act  provides  that  resolutions  shall  be  passed  by  a 
majority  voting  *'in  person  or  by  proxy,"  unless  a  poll  be 
demanded  by  at  least  five  members,  omitting  the  words  *'in 
person  or  by  proxy."     A  proxy  is  only  authorized  to  vote, 

each  poll  shall  be  deemed  to  be  the  in  the  '  Government  Stock  Investment 

resolution  of  the  company  in  general  Company,    Limited/  and    entitled    to 

meeting.  vote  in  respect  of  shares,  hereby 

75.  Votes  may  be  given  either  per-  appoint  of 

sonally  or  by  proxy.  to  be  my  proxy  at  the  [ordinary  or  ex- 

79.  Any  instrument  appointing  a  traordinary,  as  the  case  may  be]  gen- 
proxy  shall  be  on  the  proper  stamp  eral  meeting  of  the  company  to  be 
and  in  the  following  form,  or  such  held  on  the  day  '  ,  or  at  any 
otlier  form  as  the  board  may  direct :  adjournment  thereof,  and  to  vote  for 

"The   'Government   Stock    Invest-  me  and  in  my  name  upon  all  questions 

ment  Company,  Limited.'  before  such  meeting. 

"I  of  in  the        "As  witness,  my  hand  this  day 

county  of  ,  being  a  shareholder  of  ." 
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he  has  no  more  power  to  demand  a  poll  than  he  has  to 
move  a  resolution.  The  shareholder  demanding  a  poll  must 
not  merely  represent  the  shares,  he  must  actually  hold 
them.  The  fact  that  the  office  is  full  is  no  objection  to  a 
mandamus :  Hex  v.  Bedford  Leveli^). 

CocKBURN,  C.J.:  It  is  not  without  considerable  regret 
that  I  think  that  this  rule  must  be  made  absolute.  The 
gentleman  on  behalf  of  whom  this  application  is  made  was 
no  doubt,  upon  the  sbow  of  hands,  declared  elected,  but 
upon  a  poll  being  demanded  he  received  a  smaller  number 
of  votes  than  two  other  of  the  candidates.  But  the  con- 
struction w^hich  we  feel  compelled  to  put  on  article  67,  read- 
ing it  in  connection  with  article  64,  obliges  us  *to  set  [445 
aside  the  real  election  upon  an  objection  which  is  purely 
technical.  Article  64  directs  that  ^'upon  all  questions  at 
every  meeting  a  show  of  hands  shall  in  the  first  instance  be 
taken,  and  unless  before  or  immediately  upon  such  show  of 
hands  a  poll  be  duly  demanded  as  hereinafter  mentioned, 
such  question  shall  be  decided  by  the  result  of  such  show 
of  hands."  Then  article  67  provides  that  if  a  poll  is  de- 
manded by  shareholders  qualified  to  vote  and  holding  in 
the  aggregate  2,000  shares  or  more,  it  shall  be  taken  in  such 
manner  as  the  chairman  shall  direct.  The  poll  must  there- 
fore be  duly  demanded,  and  the  question  is,  was  the  poll 
duly  demanded  \  I  cannot  but  think  that  Mr.  Bray  is  right 
in  his  contention  that  the  poll  ought  to  be  demanded  by  the 
prescribed  number  of  shareholders,  and  that  they  must  be 
present  and  qualified  to  vote,  and  although  the  articles  en- 
able votes  to  be  given  either  personally  or  by  proxy,  yet 
that  a  proxy  has  no  power  to  demand  a  poll.  The  words 
in  article  67,  **if  a  poll  is  demanded  by  shareholders  quali- 
fied to  vote,"  must,  I  think,  be  read  as  if  they  were  *' share- 
holders themselves  qualified  to  vote,"  for  I  think  no  one 
can  be  said  to  be  "holding"  shares  within  the  meaning  of 
this  article  when,  instead  of  holding  shares,  he  is  holding 
the  proxies  of  other  persons  who  do  hold  them.  The  result, 
therefore,  is  that  the  .rule  must  be  made  absolute,  and  the 
defendants  may,  if  they  please,  allow  the  facts  to  be  put  on 
the  record  for  the  purpose  of  obtaining  the  opinion  of  the 
Court  of  Appeal. 

Mellor,  J.:  I  am  of  the  same  opinion:  I  thought  at 
first  that  article  64  might  be  construed  to  mean  that  the  ob- 
jection to  the  demand  of  the  poll  must  be  taken  immedi- 
ately upon  the  demand  ;  but  I  now  think  that  such  a  con- 
struction is  inadmissible,  and  that  the  poll  is  not  properly 

0)  6  East,  866. 
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demanded  unless  the  demand  is  by  shareholders  qaalified 
to  vote  and  holding  shares.  If  it  had  been  intended  to  give 
proxies  the  power  contended  for,  one  would  surely  expect 
that  the  description  would  have  stood  ''holding  in  the  aggre- 
gate by  themselves  or  by  proxy  2,000  shares  or  more." 
And  as  there  seems  to  be  ample  authority  for  granting  a 
mandamus,  although  the  office  is  full,  inasmuch  as  the  office 
has  been  filled  by  votes  which  cannot  be  sustained,  the  rule 
446]  must  be  *made  absolute,  leaving  the  defendants  at 
liberty,  if  they  think  fit,  to  raise  the  question  upon  the 
return. 

Sule  absoltUe. 

Solicitors  for  prosecutor :  Hargrove  &  Co. 
Solicitors  for  defendants :  Carr^  Bannister  <B  Co. 


[8  Qaeen*8  BeDch  Diyislon,  446.] 
June  24,  1878. 

Ex  parte  Rayneb. 

PMicHeaUli  Act,  1876  (88  A  89  Vict.  e.  56),  w.  176,  179,  180— Zamf  compuhorily 
taken — Arhitralion  at  to  Disputed  Compemation,  Costs  of — Lands  Clause  Consolida^ 
tion  Act,  1846,  1869. 

When  land  has  been  taken  compnlsorily  by  a  local  board  under  the  powers  of  the 
Lands  Clauses  Consolidation  Acts,  incorporated  by  the  Public  Health  Act,  1875, 
and  an  arbitration  takes  place  to  determine  the  amount  of  compensation  to  ite  paid 
to  the  owner  of  the  land  so  taken,  the  procedure  with  regard  to  such  arbitration  and 
the  right  to  costs  are  wholly  governed  by  the  provisions  of  the  Lands  Clauses  Con- 
solidation Acts,  and  not  by  those  of  the  Public  Health  Act  with  regard  to  arbitra- 
tions under  that  act 


[3  Queen's  Bench  Division,  449.] 
June  26,  1878. 

449]     *Sandys,  Appellant ;    Small,  Respondent. 

SaU  of  Food  and  Drtigs  Act  (88  &  89  VicL  e.  63),  ss.  6,  8—"  To  the  Prejudice  of  the 
Purchaser^ — Notice  posted  up  that  Articles  sold  is  mixed. 

Where  the  seller  of  an  article  brings  to  the  purchaser's  knowledge  the  fact  that 
the  article  sold  to  him  is  not  of  the  nature,  substance,  or  quality  of  the  article  he  de- 
mands, the  sale  is  not  "  to  the  prejudice  of  the  purchaser,**  within  the  meaning  of 
the  6th  section  of  38  <b  39  Vict.  c.  63,  and  consequently  no  offence  is  committed 
within  that  section. 

The  8th  section  of  the  act  points  out  a  mode  of  giving  notice  to  the  purchaser  that 
is  made  by  the  statute  sufficient,  but  it  is  not  intended  by  that  section  that,  when- 
ever the  mode  therein  specified  is  not  adopted,  there  shall  necessarily  be  an  offence 
against  the  6th  section. 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43,  the  facts 
of  which  were  in  substance  as  follows : 
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The  appellant  was  an  inspector  of  weights  and  measures 
of  the  county  of  Derby  charged  with  the  execution  of  the 
Sale  of  Food  and  Drugs  Act,  1876  (38  &  39  Vict.  c.  63),  and 
in  such  capacity  had  laid  an  information  against  the  re- 
spondent for  an  offence  *under  the  6th  section  of  [450 
that  act.  The  justices  dismissed  the  information.  The  re- 
spondent was  a  licensed  victualler  at  Langley  Mill,  in  the 
township  of  Heanor,  in  the  county  of  Derby.  The  appellant 
and  one  Samuel  Slack,  his  asistant,  were  together  in  the 
performance  of  their  duties  under  the  act  near  the  house  of 
the  respondent  on  the  13th  of  March  last.  Slack,  acting 
under  the  appellant's  directions,  went  into  the  house  and 
stood  at  the  bar  window,  and  there  asked  the  respondent's 
wife  for  half  a  pint  of  whiskey.  The  respondent's  wife  gave 
him  half  a  pint  of  whiskey  (for  which  he  paid),  placing  it 
in  a  bottle  which  was  produced  by  Slack,  without  making 
any  observation  as  to  its  quality  or  putting  a  label  on  the 
bottle.  It  was  admitted  by  the  appellant  that  on  subse- 
quently going  into  the  house  he  saw  posted  in  the  smoke 
room  a  notice  as  follows :  ''AH  spirits  sold  here  are  mixed 
—38  &  39  Vict.  c.  63,  sections  8  and  9."  The  said  Samuel 
Slack  denied  seeing  any  notice  at -the  moment  when  he 
bought  the  whiskey,  although  it  was  proved  that  a  similar 
notice  was  posted  in  full  view  of  persons  •purchasing  at  the 
bar  window. 

It  was  proved  on  behalf  of  the  respondent  that  the  notice 
referred  to  was  placed  in  a  conspicuous  position  in  the 
smoke  room,  and  it  was  also  proved  that  similar  notices 
were  conspicuously  placed  in  the  bar  and  in  every  other 
room  in  the  house  ordinarily  used  by  the  respondent  for  the 
purpose  of  his  business.  The  whiskey,  when  analyzed, 
proved  to  be  mixed  with  water  and  thirty  degrees  under 
proof. 

It  was  coij  tended  on  behalf  of  the  respondent  that  the 
posting  of  the  notice  referred  to,  in  the  smoke  room  and  bar 
and  within  view  of  persons  purchasing  at  the  bar  window, 
was  equivalent  to  a  declaration  on  the  part  of  the  respon- 
dent to  the  purchaser  that  the  whiskey  sold  was  not  of  the 
nature,  substance,  and  quality  demanded  by  the  purchaser. 
The  appellant  contended  that  the  respondent  should  have 
placed  a  label  on  the  bottle  in  which  the  whiskey  was  put, 
in  accordance  with  s.  8  of  the  act. 

A  copy  of  the  above  mentioned  notice  was  annexed  to  the 
case.     It  was  a  printed  notice  in  large  capital  letters. 

The  question  for  the  opinioQ  of  the  court  was  whether  the 
posting  of  the  notice  as  aforesaid  was  equivalent  to  a  dec- 
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laration  by  the  respondent  that  the  whiskey  sold  was  not  of 
451]  the  nature,  ^substance,  and  quality  of  the  article 
demanded  by  the  purchaser,  and  relieved  him  from  the 
penal  ty('). 

WillSy  Q.C.,  for  the  appellant :  The  only  way  in  which 
the  seller  of  an  article  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded  by  the  purchaser  can  pro- 
tect himself  is  by  giving  a  label  to  the  purchaser  in  accord- 
ance with  the  8th  section. 

[CocKBURN,  C.J.:  Can  it  be  said  that  the  sale  is  '*to  the 
prejudice  of  the  purchaser"  when  he  knows  that  the  article 
IS  mixed  ?] 

It  is  contended  that  the  sale  is  to  the  prejudice  of  the 
purchaser  within  the  meaning  of  the  6th  section,  whenever 
ne  gets  an  inferior  article  to  that  which  he  demanded, 
whether  he  knows  it  or  not. 

[Cookburn;  C.  J.:  That  construction  gives  no  substantial 
meaning  to  the  words.] 

If  any  other  construction  be  given  there  is  danger  that 
the  act  will  be  made  a  dead  letter.  If  a  label  is  delivered, 
the  knowledge  is  clearly  brought  home  to  the  purchaser, 
but  if  the  question  is  open  whether  by  any  other  means  the 
purchaser  knew  that  the  article  was  mixed,  doubts  and  dis- 

Eutes  will  arise  as  to  whether  the  notice  is  brought  home  to 
im ;  there  may  be  a  conflict  of  testimony,  and  the  protec- 
tion intended  to  be  given  by  the  act  to  the  purchaser  is 
much  diminished.  The  case  does  not  find  that  the  pur- 
chaser had  seen  the  notice  at  the  time  when  he  purchased. 

[CocKBURN,  C.J.:  It  is  found  that  the  notice  was  con- 
spicuously posted  all  over  the  house  and  in  full  view  of 
customers  at  the  bar  window.] 

It  is  submitted  that  the  case  should  be  sent  back  to  the 
justices  to  find  distinctly  as  to  this  question. 

MeUor^  Q.C.,  for  the  respondent:  The  intention  of  the 
act  is  to  prevent  the  purchaser  from  being  prejudiced  by 
452]  getting  an  *inferior  article  to  that  which  he  believes 
himself  to  be  purchasing.  It  never  could  have  been  in- 
tended that,  when  the  purchaser  perfectly  well  knows  what 
he  is  buying,  the  seller  should  be  guilty  of  an  offence  within 
the  act. 

(})  The  case  contained  various  other  article,  and  specific  questions  were  sub- 
statements  of  fact,  intended  to  raise  mitted  to  the  court  on  these  points, 
questions  as  to  whether  the  conditions  But  it  is  unnecessary  to  set  out  the 
of  the  act  had  been  complied  with  with  statements  of  the  case  as  to  these  points, 
regard  to  the  preliminary  steps  required  as  the  court  ultimately  gave  no  judg- 
to  be  taken  prior  to  the  analysis  of  the  ment  upon  them. 
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Wills,  Q.C.,  in  reply  {*). 

CocKBURN,  C.J.:  I  am  of  opinion  that  our  judgment 
should  be  for  the  respondent.  I  should  be  very  sorry  to 
diminish  the  efficacy  of  a  very  useful  act,  intended  to  pro- 
tect the  public  from  frauds  committed  by  the  sellers  of  the 
articles  to  which  the  act  relates,  but  we  ought,  if  possible, 
to  construe  the  words  of  the  act  so  as  not  to  interfere  with 
due  freedom  of  dealing  between  the  seller  and  the  purchaser, 
and  not  unfairly  to  prejudice  either  party.  I  think  we 
should  be  doing  so  if  we  held  its  provisions  to  apply  to  cases 
such  as  the  present,  where  both  parties  perfectly  well  know 
what  they  are  dealing  with.  The  provisions  of  the  act  were 
intended  to  apply  to  adulterations  of  a  clandestine  character, 
which  operate  to  the  prejudice  of  the  purchaser. 

The  provisions  of  the  6th  section  seem  to  me  to  apply  to 
cases  where  a  seller  professes  to  sell  to  the  purchaser  an 
article  as  being  of  a  certain  denomination,  whereas  the  article 
has  been  altered  by  an  admixture  of  some  other  ingredient, 
and  it  seems  that  when  the  articles  is  so  altered,  this  must 
be  considered  to  have  been  done  "to  the  prejudice  of.  the 

Eurchaser,"  unless  it  is  duly  and  sufficiently  brought  to  his 
nowledge  ;  but  if  the  alteration  of  the  article,  as  of  spirits 
by  the  admixture  of  water,  is  brought  to  the  knowledge  of 
the  purchaser  and  he  chooses  to  *purchase  it  not-  [453 
withstanding,  it  can  never  have  been  intended  that  such  a 
transaction  should  be  interfered  with.  But,  on  the  other 
hand,  if  the  seller  chooses  to  sell  an  article  as  of  a  certain 
denomination  and  the  article  is  really  mixed  with  foreign 
ingredients,  it  lies  on  him  to  show  that  the  purchaser  knew 
what  he  was  purchasing. 

The  statute  in  the  8th  section  provides  a  mode  by  which 
the  seller  may  insure  himself  protection  against  the  possi- 
bility of  the  enactment  operating  to  his  prejudice.  If  he 
delivers  the  label  as  provided  by  that  section,  he  protects 
himself  against  all  possibility  of  being  charged  with  an  offense 

0)  38  &  89  Vict.  c.  63,  s.  6,  provides,  said  in  respect  of  the  sale  of  an  article 
that  no  person  shall  sell  to  the  preju-  of  food  or  a  drug  mixed  with  any  mat- 
dice  of  the  purchaser  anj  article  of  ter  or  ingredient  not  in jarious  to  health 
food  or  anj  drag  which  is  not  of  the  and  not  intended  fraudulently  to  in- 
nature,  substance,  or  quality  of  the  crease  its  bulk,  weight  or  measure  or 
article  demanded  by  such  purchaser,  conceal  its  inferior  quality,  if  at  the 
under  a  penalty  not  exceeding  £20.  time  of  delivering  such  article  or  drug, 
The  section  then  sets  out  certain  ex-  he  shall  supply  to  the  person  receiving 
cepted  cases  in  which  it  shall  not  be  the  same  a  notice  by  a  label  distinctly 
deemed  that  an  offence  has  been  com-  and  legibly  written  or  printed  on  or 
milted  under  the  section.  with  the  article  or  drug,  to  the  effect 

Sect.  8  provides,  that  no  person  shall  that  the  same  is  mixed. 
be  guilty  of  any  such  offence  as  afore- 
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under  the  act.  If  he  does  not,  then  I  think  it  is  incumbent 
on  him  to  prove  that  by  some  other  means  (with  regard  to 
which  he  will  be  subject  to  be  met  by  counter  proof)  that 
the  purchaser  had  notice  what  he  was  purchasing.  If  the 
seller  can  show  that  he  had  such  notice,  then  I  think  no 
offence  will  be  committed,  because  the  sale  will  not  be  **  to 
the  prejudice  of  the  purchaser."  I  do  not  think  that  the 
statute  means  that  the  affixing  of  the  label  is  to  be  the  only 
mode  of  bringing  knowledge  home  to  the  purchaser.  I  think, 
for  instance,  if  a  man  puts  up  in  a  conspicuous  position  a 
notice  in  large  letters,  as  was  done  here,  and  it  is  clear  that 
it  must  have  come  under  the  observation  of  the  custon;ier, 
that  the  6th  section  would  not  apply.  Mr.  Wills  suggested 
that  it  was  not  clear  in  the  present  case  that  the  purchaser 
had  seen  the  notice  when  he  purchased  the  whiskey,  and 
that  the  case  should  go  back  that  the  facts  may  be  stated 
more  distinctly  as  to  this.  It  is  found  that  notices  were 
posted  up  in  all  the  rooms  of  the  bouse  in  conspicuous 
places,  so  that  customers  could  not  fail  to  see  them. 

We  are  clear  that  under  the  circumstances  there  was  no 
real  offence  against  the  provisions  of  the  6th  section,  and 
that  being  so,  it  seems  to  us  that  we  should  deal  with  the 
case  as  it  stands,  and  that  we  ought  not  to  send  the  case 
back  for  the  purpose  of  giving  an  opportunity  of  proving 
that  the  particular  individual  who  bought  the  whiskey  for 
the  purposes  of  this  prosecution  had  not  seen  the  notice. 
On  the  case  as  it  stands,  we  think  our  judgment  must  be  for 
the  respondent. 

Mellor,  J.:  I  am  of  the  same  opinion.  The  statement 
454]  of  the  *facts  is  not  very  distinct  as  to  whether  the 
purchaser  had  an  intimation  by  means  of  the  notice  that  he 
was  purchasing  a  mixture.  It  is  left  to  us  to  draw  the  infer- 
ence whether  that  was  so  or  not,  and,  from  the  facts  stated, 
I  should  rather  infer  that  though  the  purchaser  may  not 
have  seen  the  notice  at  the  exact  moment  when  he  asked  for 
the  whiskey,  yet  that  he  might  well  have  seen  it  directly 
afterwards,  and  before  the  transaction  was  completed  by  the 
payment  of  the  money  and  his  receipt  of  the  article.  With 
regard  to  the  construction  of  the  statute,  I  agree  with  my 
Lord  that  no  offence  was  committed  under  the  6th  section. 

Decision  of  justices  affirmed. 

Solicitor  for  appellant :     Chreenfield. 
Solicitor  for  respondent :    Warriner, 

See  New  York  Penal  Code,  §§  407-  cited  by  Mr.  Desty  in  his  annotated 
8  ;  29  Pittsb.  Lejf.  Jour.  (12  (N.S.),  29  ;  edition  ;  Laws  N.  Y.,  1881,  chap.  407, 
Penal  Code  California,  §  382  and  cases    vol.  1,  p.  553. 


Vol  III.]                         QUEEFS  BENCH  DIVISION.  385 

Bew  y.  HarstoD.                                                1878 

For    cases   under  the   English    act  foreign  substances  ;  and  3,  that  a  pur- 

against  adulteration  of  food,  see  Herder  chase  by  a  public  officer  under  sections 

V.  Scott,  5  Q.  B.  Div.,  552  ;  Roach  v.  13  and  17  of  the  act  cannot  be  followed 

Hall,  6  id.,  17  ;  Horder  v.  Medding,  44  up  by  a  prosecution  under  the  6th  aeG- 

Justice  Peace,  234  ;  Liddiard  v.  Reece.  tion,  unless  it  be  to  '*  the  prejudice  of 

44  id.,    233 ;   Davidson  v.  McLeod,  15  the  purchaser." 

Scottish   Law  Reporter,  198 ;  Fisher's  For    requisites    of     an    indictment 

Dig.,  titles  "  Health,"  "  Adulteration  of  under  the   New  York  statute  against 

Food,"  etc.,  1  Russell  on  Crimes,  9th  adulteration  of  milk,  see  Schrumpf  v. 

Am.  ed. ,  169.  People,  14  Hun,  10.     Under  the  Massa- 

See  also  1  Bish.  Cr.  Law  (6th  ed.),  chusetts  statute  against  adulteration, 

§1  491,  558;  2  Bish.  Crim.  Proc.  (3d  Com.  v.  Chase,  125  Mass.,  206  ;  Com.  v, 

ed.),  §  868  ;  Bish.  Stat.  Crimes,  §  550  ;  Fairen,  9  Allen,  469.    Under  Rhode  Is- 

2    Whart.  Cr.    L.  (8th    ed.),  §§1118,  land  statute.  State*.  Smith,  10  B.  L, 

1433-6.  258. 

The  English   statute   provides,  that  For  other  prosecutions  thereunder, 

"  No  person  shall  sell  to  the  prejudice  and  under  city  ordinance^,  see  Polinsky 

of  the  purchaser,  any  article  of  food,  or  «.  People,  11  Hun,  390,  73  N.  Y.,  65; 

any  drug  which  is  not  of  the  nature,  People  v.  Fauerback,  5  Park  Crim.  R. , 

sahstance,  and  quality  of  the  article  de-  811 ;  Lammond  v.  Polans,  14  Hun,  263  ; 

manded,"  shall  be  guilty  of  an  offence.  Verona,  etc., «.  Murtaugh,  50  N.  Y. ,  314, 

In   Davidson  «.  McLeod,  15    Scottish  4  Lans.,  17  ;  Lane  v,  Wilcox,  55  Barb., 

Law  Reporter.  198,  it  was  held,  1,  that  615  ;  Steams  v.  Ingraham,  1  Thomp. 

the  section  refers  to  the  adulteration  of  &  Cook,    218  ;   Thompson   v.    Howe, 

articles  of  food  by  the  introduction  of  46  Barb.,  287. 


[8  Qaeen*8  Bench  Division,  454.] 
July  2,  1878. 

Bew,  Appellant ;   Harston,  Respondent. 

*'0€aning^ — Game  of  Skill  played  for  Money  or  Moncift  toorth — lAcetmng  Act,  1872 
(35  3t  86  VicL  c,  94),  a.  17,  subt.  1 — Suffering  Gaming  on  LicenMd  Fremiaea, 

The  appellant,  a  liceDsed  person,  suffered  to  be  played  on  the  licensed  premises  a 
game  called  puff  and  dart,  the  object  in  which  is  to  hit  a  mark  on  a  target  with  a 
small  dart  blown  through  a  tube.  The  players  each  contributed  2d.,  as  entrance 
money,  the  total  sum  so  contributed  being  applied  to  the  purchase  of  a  rabbit  as  a 
prize  for  the  winner  of  the  game  : 

^e/J  (Cockburn,  C. J.,  doubting),  that  the  appellant  was  rightly  convicted  of  suf- 
fering gaming  on  the  licensed  premises  under  85  &  86  Vict.  o.  94,  s.  17,  subs.  1. 

Case  stated  by  the  stipendiary  magistrate  for  the  Potter- 
ies, tinder  20  &  21  Vict.  c.  43,  the  facts  of  which  were  in 
substance  as  follows  : — 

The  appellant  was  convicted  by  the  magistrate  upon  an 
information  laid  by  the  respondent  of  an  offense  under  36  & 
36  Vict.  c.  94,  8.  17,  subs.  1,  which  provides  that  if  any 
licensed  person  "suffers  any  gaming  or  unlawful  game  to 
be  carried  on  on  his  premises,"  ne  shall  be  liable  to  a  penalty. 
The  circumstances  under  which  the  appellant  was  convicted 
were  as  follows.  He  had  *permitted  certain  persons  [455 
on  his  licensed  premises  to  play  at  a  game  called  pnff  and 
dart.  Each  of  the  players  contributed  a  sum  of  2d.  as  en- 
trance money,  the  sum  so  contributed  being  applied  to  the 
28  Eng.  Rep.  49 


386  QUEEN'S  BENCH  DIVISION.  [Vol  IIL 

18Y8  Bew  v.  Haraton. 

purchase  of  a  dead  rabbit,  which  formed  the  prize  for  which 
the  game  was  played.  The  object  in  the  game  was  to  hit 
a  mark  on  a  target  with  a  small  dart  blown  throagh  a  tube. 
The  question  was  whether  the  appellant  was  rightly  con- 
victed. 

June  1.  J".  F.  Cleric^  for  the  appellant :  There  is  no  defi- 
nition of  "gaming"  in  the  act.  The  mere  fact  that  a  game 
is  played  for  money  does  not  make  it  gaming.  It  is  con- 
tended that  "gaming"  is  a  term  which  is  only  applicable 
to  games  of  chance,  or  in  which  chance  is  a  main  element. 
Some  assistance  may  be  given  by  the  various  statutes  passed 
at  different  times  making  games  and  gaming  unlawful.  The 
object  of  the  early  statutes  of  this  description  was  the  en- 
couragement of  archery,  and  therefore  the  character  of  the 
games  against  which  those  statutes  were  aimed  would  not 
afford  a  criterion  as  to  the  sort  of  games  that  would  come 
within  the  term  "gaming"  in  later  times.  All  the  games 
which  are  specially  aimed  at  in  later  statutes  are  games  in 
which  chance  is  the  principal  element.  If  this  game  comes 
within  the  term  "gaming,"  playing  at  pool  for  money, 
which  is  done  constantly  in  licensed  houses  which  have  a 
billiard  license,  would  do  so  also.  [He  cited  33  Hen.  8,  c.  9, 
8.  11  ;  16  Car.  2,  c.  7 ;  9  Ann,  c.  14 ;  18  Geo.  2,  c.  34 ;  8 
&  9  Vict.  109 ;  Foot  v.  Baker  (*).] 

No  counsel  appeared  for  the  respondent. 

Cur.  adn.  vult 

July  2.  Mellor,  J.:  The  statute  makesit  a  penal  offence 
if  any  licensed  person  suffers  gaming  to  be  carried  on  on  the 
licensed  premises,  and  the  question  for  us  is,  whether  the 
appellant  was  guilty  of  this  offence.  I  think  myself  that  he 
was  rightly  convicted.  It  seems  to  me  that  the  case  falls 
within  the  authority  of  Beg,  v.  AshtonC).  Lord  Campbell 
there  says,  "The  object  of  the  statute  was  to  prevent  the 
contracting  of  bad  habits  by  the  practice  of  games  where 
456]  money  was  staked  in  public  *houses.  If  money  was 
staked,  that  would  be  gaming."  Here  money  was  not  in  one 
sense  staked  on  the  game,  but  each  man  paid  his  twopence 
for  the  chance  of  winning  the  rabbit.  It  comes  to  the  same 
thing  in  principle.  I  think  it  was  gaming  within  the  mean- 
ing of  the  act,  which  seems  to  me  to  have  been  intended  to 
prevent  the  contracting  of  bad  habits  by  the  practice  of  such 
games  in  public  houses. 

CocKBURN,  C.J.:  I  entertain  serious  doubts  whether  the 
view  taken  by  the  magistrate,  and  with  which  my  learned 

0)  5  M.  A  G.,  836.  (•)  1  E.  A  B.,  286. 
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Brother  Mellor  agrees,  is  correct.  The  act  speaks  of  gamiDg 
and  unlawful  games.  Now  this  game  does  not  come  within 
the  expression  "  unlawful  games,"  for  the  expression  refers 
to  the  games  from  time  to  time  made  unlawful  by  statute,  of 
which  this  is  not  one.  I  am  inclined  to  think  that  the  term 
^'gaming"  implies  something  which  in  its  nature  depends 
on  chance,  or  in  which  chance  is  an  element.  This  game 
does  not  appear  to  be  one  of  chance,  but  of  skill,  though  the 
skill  may  not  be  of  a  very  lofty  character.  The  result  of  my 
diflferiug  from  the  conclusion  of  my  Brother  Mellor  would 
be  that  the  conviction  would  stand.  I  do  not  wish  to  be 
taken  as  expressing  a  very  decided  opinion  as  to  whether  a 
game  of  this  description  comes  within  the  term  "gaming." 
All  I  desire  to  say  is,  that  I  very  much  doubt  whether  it 
does.  I  do  not  regret  the  result,  for  I  think  that  this  game 
was  within  the  mischief  that  the  statute  meant  to  guard 
against.     In  the  result,  therefore,  the  conviction  must  stand. 

Conviction  affi/naed. 

Solicitor  for  appellant :  Moviagu^  for  Tennant. 


[8  Queen's  Bench  Division,  46Y.] 

Hay  18,  1878. 

[IN  THE  COURT  OF  APPEAL.] 


*The  Queen  on  the  Prosecution  of  The  London  [457 
AND  North  Western  Railway  Company,  Appellants ; 
The  Overseers  of  the  Poor  of  the  Township  of  the 
Foreign  of  Walsall  and  Others,  Respondents. 

Cowri  of  Appeal — Jurisdiclion — Case  stated  hy  Quarter  Sessions — Certiorari — "  Judg- 
ment or  Order** — "Appeal"Supreme  Court  of  Judicature  Act,  1878,  ss,  19,  46. 

The  Court  of  Appeal  has  no  jurisdiction  to  entertain  an  appeal  from  a  decision 
of  the  Qneen's  Bench  Division  upon  a  rule  for  quashing  an  order  of  Quarter  Sessions 
•8  to  the  yatidity  of  a  rate  (By  Cockburn,  C. J.,  ana  Brett,  L. J. ;  Bramwell  and 
Gotten,  L^J.,  dlaaenting). 
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[8  Queen's  Bench  Division,  479.] 
June  22,  1878. 

479]  *The  Queen  on  the  Prosecution  of  The  Guardians 
OF  Carlisle  Union,  Respondents,  v.  The  Guardians 
OF  Bramption  Union,  Appellants. 

Poor  Law — Settlement  by  Residence — Removal — 89  db  40  Viet,  c  61,  «.  S4. 

Under  89  <b  40  Vict.  c.  61,  s.  84,  which  enacts  that  "where  any  person  shall  have 
resided  for  the  term  of  three  years  in  any  parish,  in  such  manner  and  under  such 
circumstances  in  each  of  such  years  as  would  in  accordance  with  the  seTeral  statutes 
in  that  behalf  render  him  irremovable,  he  shall  be  deemed  to  be  settled  therein  until 
he  shall  acquire  a  settlement  in  some  other  parish  by  a  like  residence  or  otherwise  ": 

Held,  that  a  person  who  had  resided  in  a  parish  for  a  term  of  three  years,  and  who 
continued  to  reside  there  until  the  passing  of  the  act,  but  who,  during  the  period 
subsequent  to  the  three  years,  was  in  receipt  of  relief  from  the  parish,  acquired  a  set- 
tlement therein  under  the  section. 

Upon  appeal  to  the  Cumberland  Quarter  Sessions,  against 
an  order  for  the  removal  of  J.  Little  from  Carlisle  to  the 
appellant  union,  the  order  was  confirmed  subject  to  a  case. 

1  and  2.  James  Little,  the  pauper  for  whose  removal  the 
order  appealed  against  was  made,  was  born  about  1810,  at 
Williams  Gill,  in  the  parish  of  Farlam,  in  the  appellant 
union. 

3.  In  the  year  1865  he  went  to  reside  at  Gateshead,  Dur- 
ham, out  of  the  appellant  union,  and  continued  to  reside  in 
Gateshead  from  that  time  till  the  2d  of  April,  1877. 

4.  He  had,  in  the  year  1866,  acquired  by  his  residence  in 
Gateshead  a  status  of  irremovability  from  the  Gateshead 
Union,  entitling  him  not  to  be  removed  from  the  union,  and 
the  status  of  irremovability  continued  throughout  his  resi- 
dence to  the  time  of  his  going  to  Carlisle  hereinafter  men- 
tioned. 

6.  At  the  latter  part  of  the  year  1869,  Little,  while  so  resid- 
ing at  Gateshead,  met  with  an  accident,  and  a  few  weeks 
afterwards  began  to  receive  relief  from  the  Gateshead  Union, 
and  continued  to  receive  weekly  relief  from  the  union  till  he 
went  to  reside  at  Carlisle,  as  stated  in  next  paragraph. 

6.  On  the  22d  of  April,  1877,  he  went  to  Carlisle  to  stay 
with  his  daughter,  and  shortly  afterwards  was  received  into 
the  workhouse  of  the  Carlisle  Union,  where  he  has  since 
then  remained. 

7.  On  the  6th  of  October,  1877,  an  order  for  the  removal  of 
480]  *Little  was  made  by  two  justices  for  Cumberland, 
adjudging  that  the  place  of  his  last  legal  settlement  was  the 
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parish  of  Farlam,  in  the  appellant  union,  and  ordering  his 
removal  to  the  appellant  union. 

8.  The  appellants  appealed  to  the  Cumberland  Quarter 
Sessions,  holden  in  January  of  the  present  year,  against  the 
order  of  removal,  on  the  ground,  amongst  others,  that  Little 
had,  by  virtue  of  the  facts  stated  in  paragraphs  3  and  4,  ob- 
tained a  legal  settlement  in  the  Gateshead  Union,  and  the 
sessions  being  of  opinion  that  Little  had  not  obtained  a  legal 
settlement  in  the  Gateshead  Union,  and  that  the  place  of  his 
last  legal  settlement  was  the  parish  of  Farlam,  in  the  appel- 
lant union,  confirmed  the  order. 

The  question  for  the  opinion  of  the  court  is,  whether,  on 
the  6th  of  October,  1877,  Little  had  a  legal  settlement  in  the 
Gateshead  Union. 

Poland  [Shee  and  Mattinson  with  him),  for  the  respon- 
dents :  The  question  turns  entirely  upon  the  true  construc- 
tion of  39  &  40  Vict.  c.  61,  s.  34.  It  has  been  already  de- 
cided by  this  court  in  Reg,  v.  Ipswich  Union  (*),  that  a 
pauper  who  had  resided  in  a  parish  for  a  term  of  three  years, 
but  whose  residence  therein  had  ended  before  the  passing  of 
the  act,  did  not  acquire  a  settlement  under  this  section. 
This  decision  must  govern  the  present  case.  No  doubt  the 
pauper  was  bodily  present  in  the  Gateshead  Union  when  the 
act  came  into  operation  in  1876,  but  for  several  years  he  had 
been  in  receipt  of  relief,  and  as  a  residence  under  such  cir- 
cumstances cannot  confer  a  status  of  irremovability,  it  is 
not  a  residence  within  the  meaning  of  s.  34. 

[CocKBURN,  C.J.:  The  fact  of  his  receiving  relief  did  not 
make  him  removable. 

Lush,  J.:  In  Meg,  v.  Ipswich  Union  {')  the  pauper  had 
left  the  parish  before  the  passing  of  the  act.] 

The  effect  of  the  decision  is,  that  the  section  does  not  ap- 
ply to  a  case  where  the  three  years'  residence  was  at  some 
remote  period  before  the  act,  -and  the  residence  now  under 
consideration  is  of  the  same  character,  as  it  was  practically 
completed  in  1869. 

Menry  {Elliott  with  him),  for  the  appellants,  was  not 
beard. 

*CocKBURN,  C.J.:  I  think  the  order  of  sessions  [481 
mast  be  quashed.  If  it  were  necessary  to  include  the  time 
during  which  the  pauper  received  relief  in  order  to  make  up 
the  three  years'  residence,  the  case  would  be  different.  But 
he  had  completed  the  full  term  of  three  years'  residence  in 
the  Gateshead  Union  before  he  became  in  receipt  of  relief, 
and  continued  to  reside  in  that  union  till  the  passing  of  the 

(»)  2  Q.  B.  D.,  269. 
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act.     Under  these  circamstances  I  think  he  had  resided  three 
years  in  that  union  within  the  meaning  of  the  section,  and 
acquired  a  settlement  there. 
Mellob,  J.,  and  Lush,  J.,  concurred. 

Order  of  Sessions  qucLshed. 

Solicitors  for  appellants :  Remnant  &  Penley. 
Solicitors  for  respondents :  Or  ay  &  Mounsey. 


[8  Queen's  Bench  Division,  481.] 
Jane  22,  1878. 

HiNDLEY,  Appellant ;    Halsam  and  Others,  Respondents. 

Mmployen  arid  Workmen  Act  (88  4k  39  Viet.  c.  90),  u.  S,  4 — Proeeedinffg  taken Jint  in 
Couniy  Court  and  then  before  Justices — Res  Judicaia — Coimter-daim. 

By  the  Employers  and  Workmen  Act  (88  <b  89  Vict  c.  90),  s.  8,  "  In  any  proceed- 
ing before  a  county  court  in  relation  to  any  dispute  between  an  employer  and  a  work- 
man arising  out  of  or  incidental  to  their  relation  as  such,  the  court  may  .  .  .  adjust 
and  set  off  the  one  against  the  other,  all  such  claims  on  tlie  part  either  of  the  em- 
ployer or  of  the  workman,  arising  out  of  or  incidental  to  the  relation  between  them, 
as  the  court  may  find  to  be  subsisting,  whether  such  claims  are  liquidated  or  unliqui- 
dated and  are  for  wages,  damages,  or  otherwise/'  By  s.  4,  **  A  dispute  under  the  act 
between  an  employer  and  a  workman  may  be  heard  and  determined  by  a  court  of 
summary  jurisdiction,  and  such  court  for  the  purposes  of  this  act  shall  be  deemed  to  be 
a  court  of  civil  jurisdiction,  and  in  a  proceeding  in  relation  to  any  such  dispute  tlie 
court  may  order  payment  of  any  sum  which  it  may  find  to  be  due  as  wages  or  dam- 
ages ....  provided  that  ....  the  court  shall  not  exercise  jurisdiction  when  tlie 
amount  exceeds  £10." 

The  appellant  was  employed  as  a  spinner  by  the  respondents,  and  was  discharged 
for  neglecting  his  work,  the  respondents  refusing  to  pay  hiui  wages  in  lieu  of  notice. 
He  took  proceedings  against  them  in  the  county  court.  At  the  hearing  no  counter- 
claim or  set-off  was  filed  or  set  up,  but  evidence  was  produced  to  tshow  Uiat  he  had 
been  guilty  of  negligence.     A  verdict  for  £3  IOji.  was  given  in  his  favor : 

Ifeldf  that  the  respondents  were  not  precluded  from  preferring  a  claim  before  justices 
against  him  fur  wrongfully  and  negligently  damaging  their  materials,  for  the  only 
matter  decided  by  the  county  court  was  whether  there  was  such  negligence  on  his 
part  as  would  justify  his  dismissal  without  notice. 


[3  Queen*s  Bench  Division,  484.] 

Jan.  28,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

484]  *MuLLiNEB  V.  Florence. 

Innkeeper — Lien  on  Goods  of  Gnest — General  and  Particular  Lien — Waiver  of  Lien 

by  Sale  of  C/iaiicl  subject  to  it. 

The  lien  of  an  innkeeper  is  general,  and  extends  to  all  goods  and  chattels  belonpj- 
ing  to  his  guest,  and  therefore  a  chattel,  although  deposited  with  the  innkeeper  and 
placed  by  him  apart  from  the  personal  goods  of  tlie  guest,  may  be  detained  by  him  on 
account  of  money  owing  to  him  for  the  Iodising,  food,  and  entertainment  of  the  guest. 

The  lien  of  an  innkeeper  over  a  chattel  belonging  to  a  guest  is  waived,  if  in  order 
to  reimburse  himself  he  sells  it,  and  this  rule  holds  good  even  although  the  retention 
of  the  chattel  is  attended  with  expense. 


I 
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Action  for  the  detention  and  conversion  of  horses,  car- 
riages, and  harness. 

At  the  trial  at  the  Warwickshire  Summer  Assizes,  1877, 
befoi-e  *Pollock,  B.,  the  following  facts  were  given  [485 
in  evidence.  The  defendant  kept  an  inn  at  Coventry,  and  at 
the  end  of  September,  1876,  one  Bennett  came  to  the  de- 
fendant's inn  and  stayed  there  as  a  guest  until  the  middle 
of  January,  1877,  when  he  quitted  the  inn.  Bennett  was 
received  by  the  defendant  as  an  ordinary  guest,  and  at  the 
time  of  his  departure  from  the  inn  he  owed  the  defendant 
£109  for  lodging,  food,  and  entertainment.  In  November, 
1876,  a  pair  of  horses,  wagonette,  and  harness  came  to  the 
defendant's  inn  for  Bennett ;  he  told  the  defendant  that  he 
had  bought  them  from  the  plaintiff  who  lived  at  Leamington. 
The  horses,  wagonette,  and  harness  were  not  taken  m  at 
livery,  but  were  received  by  the  defendant  as  a  part  of  the 
property  of  his  guest  Bennett.  At  the  time  when  the  latter 
quitted  the  inn,  he  was  in  debt  to  the  defendant  for  the 
keep  of  these  horses,  and  the  defendant  claimed  on  this  ac- 
count from  him  £22  10^.  Bennett  left  the  horses,  wagonette, 
and  harness  behind  him  at  the  defendant's  inn.  It  was 
afterwards  ascertained  that  Bennett  was  a  swindler,  and 
that  he  had  bought  the  horses  from  the  plaintiff  upon  the 
terms  that  if  they  should  not  be  paid  for  they  should  be  re- 
turned to  him  free  of  expense.  Bennett  did  not  pay  the 
price  for  the  horses.  The  plaintiff  demanded  from  the  de- 
fendant possession  of  the  horses,  wagonette,  and  harness,  and 
tendered  to  him  a  sum  of  £20  for  the  keep  of  the  horses ; 
but  the  defendant  refused  to  give  up  the  horses,  wagonette, 
and  harness.  The  defendant  sold  the  horses  by  auction  for 
£73,  but  he  retained  possession  of  the  wagonette  and  har- 
ness. Bennett  was  afterwards  convicted  of  fraud,  and  sen- 
tenced to  penal  servitude.  The  defendant  claimed  to  keep 
the  proceeds  of  the  sale,  and  also  to  retain  the  wagonette 
and  harness,  on  account  of  the  sums  of  £109  and  £22  10^. 

Upon  these  facts  the  learned  judge  directed  judgmerrt  to 
be  entered  for  the  defendant. 

Jan.  26,  28.  Sir  James  Stephen,  Q.C.,  and  J,  8.  Dugdale, 
for  the  plaintiff:  Two  questions  arise  in  this  case:  first, 
what  is  the  extent  of  an  innkeeper's  lien  ?  secondly,  whether 
the  sale  of  a  chattel  so  entirely  destroys  a  valid  lien  attach- 
ing upon  it,  that  the  owner  of  it  can  treat  the  sale  as  a 
wrongful  conversion  ? 

•  *A8   to  the  first  question,  it  is  admitted  for  the    [486 
plaintiff,  that  an  innkeeperis  entitled  to  a  general  lien  for  the 
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amount  of  his  bill  over  the  goods  accompanying  the  person  of 
his  gaest ;  but  it  is  contended  that  when  a  chattel  is  oeposited 
with  an  innkeeper,  and  is  kept  by  him  apart  from  the  per- 
sonal goods  of  the  guest,  his  lien  for  the  food,  lodging,  and 
entertainment  of  the  latter  does  not  extend  to  it.  The 
earlier  authorities  seem,  at  least  indirectly,  to  show  that  the 
lien  of  an  innkeeper  over  a  horse  left  with  him  by  a  guest,  is 
not  general:  thus  in  Moss  v.  Townsend{\  the  custom  of 
London  was  stated  to  be  that  if  a  horse  is  left  at  an  inn  and 
eats  up  more  than  his  price,  the  inrikeeper  may  sell  the  horse 
to  pay  for  meat  supplied  to  him,  but  not  for  meat  supplied  to 
other  horses.  It  was  held  in  more  cases  than  one,  tnat  if  a 
horse  is  brought  by  a  stranger  to  an  inn  and  is  there  left, 
the  owner  cannot  take  away  the  horse  without  paying  what  is 
due  for  the  meat  thereof,  although  the  horse  was  brought  to 
the  inn  without  the  owner's  consent,  Robinson  v,  Walter  ("), 
Stirt  V.  Drungold{*) ;  but  in  the  latter  case  it  was  questioned 
whether  a  saddle,  bridle,  and  cloth  brought  to  the  inn  to- 
gether with  the  horse,  could  be  detained.  These  decisions 
are  not  opposed  to  the  right  of  the  present  plaintiff  to  sue, 
and  the  reasons  of  the  judgments  seem  to  favor  the  view  ad- 
vanced upon  his  behalf.  In  Hosse  v.  Bramsteed  (*),  it  was 
said  by  Crooke,  apparently  with  the  approval  of  the  Court  of 
King^s  Bench,  that  a  horse  brought  to  an  inn  may  be  detained 
for  the  provender  supplied  to  him  but  not  for  the  lodging  of 
the  guest.  The  modern  cases  as  to  the  extent  of  the  innkeep- 
er's  lien  are  not  in  point ;  they  may  show  that  the  innkeep- 
er's lien  extends  to  the  goods  of  a  third  person,  if  he  receives 
them  in  the  belief  that  they  belong  to  his  guest,  Turrill  v. 
Crawley  {^) ;  ThrqfaU  v.  Borwick{f)\  but  a  different,  rule  pre- 
vails where  the  innkeeper  knows  that  the  goods  are  not  the 
property  of  the  guest :  Broadwood  ?.  Oranara  ('). 

As  to  the  second  point,  it  is  contended  that  a  lien  conveys 
no  right  to  sell,  Coggs  v.  Bernard  i^)^  and  if  a  thing  subject 
487]  to  a  *lien  be  sold,  the  lien  is  destroyed,  Jones  v. 
Pedrle  (•) ;  Jones  v.  Thurloei^^  and  it  is  immaterial  that  the 
detention  of  the  chattel  may  be  attended  with  expense : 
Thames  Ironworks  Co.  v.  Patent  Derrick  Co,  (").  The  dis- 
tinction between  a  pledge  and  a  lien  is  pointed  out  by  Black- 

0)  1  Bills.,  207.  {•)  Law  Rep.,  10  a  B.,  210;  12  Eng. 

O  8  BuU.,  269.  R.,  266. 
(3)  8  Bills.,  289.  (')  10  Ex.,  417. 

{*)  2  Roll.   Rep.,  438,  cited  in  Bacon's        (»)  1  Sm.  L.  C.  at  p.  217,  (7th  ed.). 
Abridgment,  Inns  and  Innkeepers  (D).  (•)  1  Str.,  667. 

(*)  13  Q.  B.,  197.  C®)  8  Mod.,  172,  per  Pratt,  C.J. 

(")  I  J.  &  U.,  93;  29  L.  J.  (Ch.),  714. 
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burn,  J.,  in  Donald  v.  Suckling  (^).  A  person  who,  in  any 
manner,  voluntarilyparts  with  a  chattel  loses  all  right  of  lien 
over  it :  Jones  v.  Thurloe  {*) ;  Jacobs  v.  Latour  (*) ;  Clark 
V.  Oilbert  {*) ;  Legg  v.  Eoans  (*) ;  Hartley  v.  Hitchcock  (•). 
A  pt»rson  entitled  to  a  lien  for  a  debt  bannot  add  to  the 
amount,  for  which  the  lien  exists,  a  charge  for  keeping  the 
cliattel  until  the  debt  is  paid:  Somes  v.  British  Empire 
Shipping  Co.  ('). 

Mellor^  Q.C,  and  Oraham^  for  the  defendant :  As  to  the 
first  question,  if  the  argument  for  the  plaintiff  were  correct, 
an  innkeeper  would  be  compelled  to  apportion  his  charges, 
although  the  contract  under  which  he  receives  his  guest  and 
his  guest's  property  is  entire.  It  is  submitted  that  such  a 
rule  of  law  would  impose  an  unnecessary  burden  upon  an 
innkeeper :  it  would  be  unreasonable  if  he  could  only  detain 
his  guest's  luggage  for  personal  charges  and  his  guest's 
horse  for  provender  supplied  to  it. 

As  to  the  second  question,  it  may  be  assumed  against  the 
defendant  that  the  sale  was  wrongful,  but  the  plaintiff  can- 
not recover  in  this  action  because  he  did  not  tender  the 
whole  amount  due  from  Bennett  to  the  plaintiff.  HdlXiday 
V.  Holgate^^)  shows  that  upon  a  sale  by  a  pledgee,  the 
pledgor  cannot  recover  for  the  conversion  without  tendering 
the  amount  due,  and  no  reason  exists  why  the  same  rule 
should  not  prevail  as  to  a  lien. 

[Cotton,  L.J.:  Is  there  not  this  distinction  between  a 
pledge  and  a  lien  %  in  the  former  case  there  has  been  a  con- 
tract to  repay,  whereas  in  the  latter  the  right  to  detain  is 
created  merely  by  the  common  law  for  the  benefit  of  the 
creditor.] 

The  lien  of  an  innkeeper  arises  out  of  the  contract  to  re- 
ceive and  entertain  made  between  him  and  the  guest. 

*A  third  question  arises  as  to  the  damages.  As  the  [488 
plaintiff  has  sustained  no  legal  injury,  he  is  entitled  to  only 
nominal  damages  even  if  the  action  be  maintainable :  Chi- 
nery  v.  ViaU  (*) ;  Johnson  v.  Stear  ('•) ;  Donald  v.  Suck- 
ling{^^);  Brierley  v.  Kendall  {'^).  The  plaintiff  was  not 
willing  to  pay  the  amount  actually  due,  and  therefore  can- 
not rely  upon  Jones  v.  Tarleton{'%  If  the  horses  had  not 
been  sold,  the  plaintiff  could  not  have  obtained  possession 

0)  Law  Rep.,  1  Q.  B.,  686,  at  p.  612.  (»)  Law  Rep.,  8  Ex.,  299. 

(•)  8  Mod.,  172.  (•)  6  H.  A  N.,  288. 

(»)  6  Bing..  130.  (»«)  16  C.  B.  (N.S.),  880;  88  L.  J.  (C.P.), 

{*)  2  Bing.  (N.C.),  348.  130. 

(»)  6  M.  A  W..  36.  (")  Law  Rep.,  1  Q.  B.,  686. 

(«)  1  Stark.,  408.  ('«)  17  Q.  B.,  937. 

(')  8  H.  L.  C,  338.  0»)  9  M.  A  W.,  676. 

28  Eno.  Rep.  60 
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of  tbem  without  paying  the  defendant  what  was  dae  to  him 
in  respect  of  his  lien.  What,  then,  has  the  plaintiff  lost  by 
the  conversion?  He  has  lost  the  value  of  the  horses  minus 
what  he  would  have  had  to  pay  to  get  them  back.  That 
sum  is  the  measure  of  the  damages  if  the  plaintiff  can  re- 
cover any  amount  in  respect  of  the  horses. 

Sir  James  Stqpheriy  Q.C.,  in  reply. 

Bramwell,  L.J.:  The  first  question  for  our  decision  is, 
what  was  the  innkeeper's  lien  ;  was  it  a  lien  on  the  horses  for 
the  charges  in  respect  of  the  horses,  and  on  the  carriage  ia 
respect  of  the  charges  of  the  carriage  and  no  lien  on  them 
for  the  guest's  reasonable  expenses,  or  was  it  a  general  lien 
on  the  horses  and  carriage  and  guest's  goods  conjointly  for 
the  whole  amount  of  the  defendant's  claim  as  innkeeper.  I 
am  of  opinion  that  the  latter  was  the  true  view  as  to  his 
lien,  ana  for  this  reason,  that  the  debt  in  respect  of  which 
the  lien  was  claimed  was  one  debt,  although  that  debt  was 
made  up  of  several  items.  An  innkeeper  may  demand  the 
expenses  before  he  receives  the  guest,  but  if  he  does  not, 
and  takes  him  in  and  finds  him  in  all  things  that  the  guest 
requires  it  is  one  contract,  and  the  lien  that  he  has  is  a  lien 
in  respect  of  the  whole  contract  to  pay  for  the  things  that 
are  supplied  to  him  while  he  is  a  guest.  If  this  was  not  the 
case  a  man  might  go  to  an  hotel  with  his  wife,  and  then  it 
might  be  said  that  the  innkeeper  s  lien  was  on  the  guest's 
luggage  for  what  he  had  consumed,  and  on  the  wife's  lug- 
gage for  what  she  had  had.  The  contract  was,  that  the 
guest  and  his  horses  and  carriage  shall  be  received  and  pro- 
vided for;  there  was  one  contract,  one  debt,  and  one  lien 
in  respect  of  the  whole  of  the  charges.  The  cases  cited 
489]  *on  behalf  of  the  plaintiff  are  really  against  him. 
In  order  to  justify  the  argument  for  him,  it  ought  to  be 
shown  that  if  fifty  pieces  of  cloth  are  sent  to  a  dyer  under 
one  contract,  he  would  only  have  a  lien  on  each  piece  for 
the  work  done  in  respect  of  it.  It  seems  to  me,  therefore, 
in  this  case  the  lien  is  a  general  lien.  So  far  our  judgment 
is  for  the  defendant. 

On  the  second  question,  namely,  whether  the  sale  was 
wrongful,  I  think  the  learned  judge  was  wrong.  The  de- 
fendant, who  had  only  a  lien  on  the  horses,  was  not  justified 
in  selling  tliem,  and  he  has  therefore  been  guilty  of  a  con- 
version, and  that  enables  the  plaintiff  to  maintain  this  ac- 
tion for  the  proceeds  of  the  sale.  The  very  notion  of  a  lien 
is,  that  if  the  person  who  is  entitled  to  the  lien,  for  his  own 
benefit  parts  with  the  chattel  ovef  which  he  claims  to  exer- 
cise it,  he  is  guilty  of  a  tortious  act.     He  must  not  dispose 
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of  the  chattel  so  as  to  give  some  one  else  a  right  of  posses- 
sion as  against  himself.  The  lien  is  the  right  of  the  cred- 
itor to  retain  the  goods  until  the  debt  is  paid.  It  is  quite 
clear  that  the  defendant  could  not  use  the  horses,  yet  it  is 
suggested  that  he  can  sell  them  and  confer  a  title  upon  an- 
other person.  Several  cases'  were  cited,  but  none  of  them 
are  inconsistent  with  the  present.  Those  mainly  relied  on 
were  Donald  v.  8uckUng\')  and  Johnson  v.  S£ear{*).  In 
the  latter  case  it  was  no  doubt  held  that  the  sale  by  the 
pledgee  of  an  article  pledged  to  him  was  tortious,  and  that 
the  action  could  be  maintained.  But  looking  at  the  sub- 
stance of  the  thing,  and  at  the  decision  of  HalUday  v.  Holr 
gcUe{*)^  in  all  these  cases  the  courts  held  that  although  the 
pledgee  in  repledging  the  article  had  exceeded  what  he  had 
a  right  to  do,  yet  inasmuch  as  there  remained  in  the  pledgee 
an  interest,  not  put  an  end  to  by  the  unauthorized  pledge, 
he  could  transfer  the  pledge  to  another  person.  In  John- 
son V.  Stear  (')  it  certainly  was  held  to  be  a  tortious  conver- 
sion. In  the  other  two  cases  it  was  held  not  to  be  so.  What 
in  substance  those  cases  decided  was,  that  as  the  interest 
under  the  original  pledge  was  not  determined,  the  imme- 
diate right  to  the  possession  of  the  chattels  was  not  re- 
vested in  the  pledgor  so  as  to  give  him  a  right  of  action. 
Those  cases,  however,  were  cases  between  the  pledgor  and 
the  pledgee,  and  have  nothing  ^whatever  to  do  with  [490 
the  present  case.  The  interests  of  the  pledgee  there  could 
be  assigned,  but  here  the  parting  with  the  chattels  subject 
to  the  lien  destroyed  it. 

The  third  question  argued  was  as  to  the  amount  of  dam- 
ages. The  general  rule  is  that  where  a  person  converts 
{>roperty  to  his  own  use  by  selling  it  and  receives  the  price, 
le  is  liable  for  the  value  of  the  article,  and  he  cannot  set-off. 
Now  what  were  the  authorities  cited  to  the  contrary? 
Chinery  v.  Yialli^)  is  distinguishable  on  the  ground  that  the 
case  was  decided  on  its  special  facts.  The  ground  of  the 
decision  was  that  "as  the  vendor  could  not  sue  for  goods 
bargained  and  sold,  the  result  would  be  that  he  could  not 
in  any  form  of  action  recover  the  price  ;  and  it  would  be 
singular  if  the  same  act  which  saved  the  vendee  the  price  of 
the  sheep  should  vest  in  him  a  right  of  action  for  the  full 
value  without  deducting  the  price."  I  cast  no  doubt  on 
that  case ;  the  ground  on  which  it  is  based  is  different.  The 
Hf xt  case  was  Brierley  v.  Kendall  (').     That  was  an  action 

(»)  Law  Rep.,  1  Q.  B.,  685.  («)  Law  Rep.,  S  Ex.,  299. 

O  16  C.  B.  (N.S.),  830;  33  L.  J.  (C.P.),        (*)  6  H.  &  N.,  288;  29  L.  J.  (Ex.),  180. 
130.  (*}  17  Q.  B.,  937;  21  L.  J.  (Q.B.),  161. 


396  QUEEN'S  BENCH  DIVISION.  [Vol  III. 

1878  MulUner  v.  Florence. 

'  

of  trespass,  and  the  plaintiff  had  mortgaged  the  goods 
wrongfully  seized  by  the  defendants  as  a  security  for  money 
advanced  by  them  to  him.  Another  case  was  Johnson  v. 
Steari'),  I  only  wish  to  add  one  word  as  to  that  case;  the 
court  there  held  that  the  action  was  maintainable,  but  I  see 
that  Blackburn,  J.,  in  his  judgment  in  Donald  v.  Suck- 
llnff{*),  doubts  whether  that  case  was  rightly  decided,  be- 
cause he  says,  "This  can  be  reconciled  with  the  cases  above 
cited,  of  which  Fe7in  v.  Bitileston{*)  is  one,  by  the  distinc- 
tion that  the  sale,  though  wrongful,  was  not  so  inconsistent 
with  the  object  of  the  contract  or  pledge  as  to  amount  to  a 
repudiation  of  it,  though  I  own  that  I  do  not  find  this  dis- 
tinction in  the  judgment  of  Johnson  v.  Siear^^C).  So  that 
Blackburn,  J.,  doubts  whether  the  Court  of  Common  Pleas 
were  right  in  that  case  in  giving  the  plaintiff  even  nominal 
damages.  Whether  that  decision  is  right  or  not,  the  plain- 
tiff clearly  was  not  entitled  to  substantial  damages.  The 
reasoning  in  that  case,  however,  is  not  applicable  to  the 
491]  present.  But  there  is  a  remark  of  Williams,  J.,  *in  his 
judgment,  at  p.  134,  which  I  think  is  applicable,  it  is  this : 
**The  true  doctrine  as  it  seems  to  me  is  that  whenever  the 
plaintiff  could  have  resumed  the  property,  if  he  could  lay 
his  hands  on  it,  and  could  have  rightfully  held  it  when  re- 
sumed as  the  full  and  absolute  owner,  he  is  entitled  to 
recover  the  value  of  it  as  damages  in  the  action  of  trover 
which  stands  in  the  place  of  such  resumption.''  Now  in 
this  case  if  the  plaintiff  after  the  sale  of  the  horses  had 
thought  fit  to  go  to  the  vendee  and  say  to  him  "Those 
horses  are  mine,"  and  the  vendee  had  refused  to  give  them 
up,  he  could  have  maintained  an  action  against  the  vendee 
for  the  full  value  of  the  horses ;  but  instead  of  acting  in 
this  manner  he  has  treated  the  sale  by  the  defendant  as  a 
conversion.  He  is  not  to  be  worse  off  because  he  has 
brought  his  action  against  the  defendant  instead  of  against 
the  vendee.  It  is  said  if  the  plaintiff  succeeds  that  the  de- 
fendant's lien  would  be  useless  to  him,  and  that  the  plain- 
tiff would  be  better  off  than  he  was  before  the  sale  of  the 
horses  by  the  defendant.  I  do  not  think  there  is  anything 
unreasonable  in  holding  the  defendant  liable  if  the  defend- 
ant was  not  bound  to  feed  the  horses.  In  a  case  of  a  dis- 
tress damage  feasant  before  the  recent  statute  (13  &  13  Vict, 
c.  92)  the  distrainor  was  not  bound  to  feed  the  animals  dis- 
trained. 
It  seems  to  me  therefore  that  the  learned  judge  was  wrong. 

(•)  15  C.  B.  (N.S.),  330;  33  L.  J.  (C.P.),        (')  Law  Rep.,  1  Q.  B.,  at  p.  617. 
13U.  (•■')  7  Ex.,  152;  21  L.  J.  (Ex.),  41. 
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I  think  that  we  ought  to  reverse  the  judgment,  and  give  the 
plaintiff  judgment  for  £73,  but  as  the  defendant  has  a  lien 
on  the  carriage  and  harness  for  the  whole  bill,  and  that 
amount  was  not  tendered,  the  defendant  is  entitled  to  retain 
his  judgment  as  to  the  wagonette  and  harness.  Under  these 
circumstances  the  judgment  will  be  entered  for  the  plaintiff 
for  £73,  and  as  to  the  rest  of  the  case  the  judgment  will 
stand  for  the  defendant. 

Brett,  L.J.:  This  was  an  action  against  the  defendant  in 
respect  of  a  wrongful  sale  of  the  plaintiff's  horses  and  in 
respect  of  a  wrongful  withholding  from  him  of  a  carriage 
and  harness.  The  defence  set  up  is  that  the  defendant  held 
the  horses  and  the  carriage  and  harness  under  a  lien,  and 
that  the  plaintiff  therefore  could  not  maintain  the  action  in 
respect  of  any  of  them.  The  lien  claimed  by  the  defendant 
was  that  of  innkeeper. 

The  first  question  is,  what  is  the  extent  of  an  innkeeper's 
lien,  *and  to  what  goods  did  the  lien  attach  ?  I  am  [492 
of  opinion  the  lien  attached  both  on  the  horses  and  the  car- 
riage and  harness  for  the  full  amount  of  the  innkeeper's 
bill.  Where  the  innkeeper  in  the  course  of  his  ordinary 
business  receives  not  only  travellers  but  also  their  horses 
and  carriages,  he  has  an  innkeeper's  lien  for  his  whole  claim. 
He  has  one  obligation,  he  is  bound  to  receive  the  traveller 
and  any  horses  or  carriages  he  may  bring  with  him  ;  and  as 
there  is  but  one  business,  one  obligation,  and  one  contract, 
according  to  the  custom  of  England,  it  gives  him  one  lien, 
and  the  lien  cannot  be  split  up  and  a  separate  lien  claimed 
in  respect  of  separate  chattels.  Therefore  here  the  defend- 
ant has  a  lien  for  the  whole  bill  incurred  by  Bennett,  and 
that  lien  is  on  the  carriage  and  horses  and  harness. 

With  regard  to  the  horses,  the  defendant  has  sold  the 
horses ;  it  was  an  unjustifiable  sale ;  he  had  no  right  to  sell 
them,  and  as  he  had  only  a  lien,  the  sale  destroyed  the  lien. 
If  he  had  parted  with  the  possession  in  the  horses,  he  would 
have  lost  the  lien,  and  so  in  the  case  of  a  wrongful  sale  the 
lien  is  destroyed.  With  regard  to  the  carriage  and  harness, 
the  defendant  has  a  lien  on  them  for  his  whole  account. 
The  plaintiff  was  willing  to  pay  some  portion  of  the  bill,  but 
be  never  was  willing  to  pay  the  whole  amount.  Then  it  was 
said,  although  the  defendant  improperly  sold  the  horses, 
yet  the  plaintiff  is  not  entitled  to  maintain  the  action,  be- 
cause the  defendant  had  a  lien  on  them,  and  the  plaintiff 
has  not  tendered  the  amount  of  the  lien.  But  this  argument 
is  not  tenable,  for  by  the  sale  the  lien  was  destroyed,  and 
there  is  no  debt  due  from  the  plaintiff  to  the  defendant.     It 
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does  not  seem  to  me  to  be  necessary  to  decide  whether  the 
cases  cited  were  rightly  decided  or  not.  Donald  v.  StLcJc- 
ling  (*^,  and  HaUiday  v.  Holgate  (*),  were  cases  not  of  lien, 
but  wnere  the  property  had  been  pledged  with  a  power  of 
sale :  and  the  judgments  in  these  cases  were  founded  on  the 
distinction  which  existed  between  the  cases  of  pledge  and 
lien,  therefore  those  cases  signify  notliing,  this  not  being  a 
case  of  pledge.  With  regard  to  Johnson  v.  Sl€ar{%  that 
also  was  the  case  of  property  pledged,  and  it  is  no  author- 
ity in  the  present  instance.  At  all  events,  I  should  say  that 
493]  those  *cases  were  only  authorities  if  the  action  had 
been  brought  by  Bennett,  but  none  whatever  as  against  the 
plaintiff  who  is  seeking  to  recover  his  own  property. 

With  regard  to  the  damages,  even  if  Johnson  v.  Stear  (*) 
be  an  authority  against  an  action  by  Bennett,  it  is  no  au- 
thority as  against  the  plaintiff,  who  has  an  absolute  right 
of  property,  and  as  there  has  been  a  wrongful  sale  he  is 
entitled  to  recover  full  damages.  However  Johnson  v. 
Stear(^)  would  require  very  great  consideration  before  it 
was  acted  upon. 

As  to  the  plaintiff^ s  claim  to  the  carriage  and  harness,  the 
defendant  had  a  lien  on  the  carriage  and  harness,  and  the 
plaintiff  cannot  recover  as  to  them,  but  he  is  entitled  to  re- 
cover the  sum  of  £73  in  respect  of  the  horses. 

In  the  result,  the  plaintiff  will  have  judgment  for  £73, 
which  will  carry  the  general  costs  of  the  cause,  the  defend- 
ant's costs  to  be  deducted  ;  and  with  respect  to  the  appeal, 
as  each  party  has  substantially  succeeded,  no  costs  of  the 
appeal  will  be  allowed. 

Cotton,  L.J.:  The  question  is  what  is  the  defendant's 
lien  as  innkeeper  ?  Is  it  a  lien  as  to  the  whole  bill  in  respect 
of  all  the  things  brought  by  the  guest  to  the  inn,  or  is  it  a 
separate  lien  as  regards  the  horses  and  also  with  respect  to 
the  harness  and  carriage  ?  The  innkeeper  has  a  general  lien 
for  the  whole  amount  of  his  bill.  As  to  the  horses,  harness, 
and  carriage,  there  would  be  a  lien  for  any  special  expendi- 
ture, and  there  is  no  reason  for  exempting  the  horses,  har- 
ness, and  carriage  from  the  general  lien  an  innkeeper  has  in 
the  guest's  goods  by  the  general  law.  The  innkeeper  is 
bound  to  receive  thQ  horses,  harness,  and  carriage  with  the 
guest  as  much  as  he  is  bound  to  receive  the  guest  himself — 
the  liability  of  the  innkeeper  with  respect  to  them  is  the 
same  as  his  liability  with  respect  to  the  other  goods  of  the 
guest,  and  there  is  no  reason  for  excluding  the  claim  of 

Q)  Law  Rep.,  I  a  B.,  585.  C)  15  0.  B.  (N.S.),  330 ;  83  L.  J.  (CP.), 

O  Law  Rep.,  3  Ex.,  299»  180. 
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the  innkeeper  although  the  horses,  harness,  and  carriage 
are  not  received  in  the  dwelling  house,  but  in  adjoining 
buildings.  There  is  no  authority  for  saying  that  the  inn- 
keepers lien  does  not  extend  to  the  horses,  harness,  and 
carriage  the  guest  brings  with  him  as  much  as  to  the  other 
things  of  the  guest. 

*VVith  regard  to  the  harness  and  carriage,  although  [494 
the  plaintiff  tendered  the  amount  due  in  respect  of  the 
horses,  the  defendant  had  a  lien  on  the  harness  and  car- 
riage, and  as  to  them  the  defendant  is  entitled  to  our 
judgment. 

As  to  the  horses,  it  was  not  contended  that  the  sale  was 
right,  but  the  question  was  argued  that  as  the  plaintiff  could 
not  have  taken  them  out  of  the  hands  of  the  defendant  with- 
out satisfying  his  lien,  he  could  not  recover  substantial 
damages.  I  do  not  accede  to  this  argument.  The  defend- 
ant as  an  innkeeper  has  only  a  right  to  keep  the  horses  until 
his  bill  is  paid  ;  he  has  parted  with  his  possession,  and  has 
put  an  end  to  his  right.  The  plaintiff  therefore  has  an  ab- 
solute title  to  the  horses,  and  is  entitled  to  such  damages  as 
amount  to  the  real  value.  Although  the  defendant  received 
the  horses  at  the  inn,  and  the  innkeeper's  lien  attached,  yet 
the  lien  is  lost  by  the  act  of  the  defendant,  and  the  inn- 
keeper cannot  claim  anything  as  against  the  plaintiff  as 
there  is  no  debt  owing  from  the  one  to  the  other,  Johnson 
V.  Stear  (*)  was  decided  on  the  principle  that  the  person  who 
sold  the  goods  had  some  interest  in  them,  and  that  case  is 
different  from  the  present  where  the  person  has  only  a  right 
of  detainer.  Erie,  C.J.,  says,  "The  deposit  of  the  goods  in 
question  with  the  defendant  to  secure  payment  of  a  loan  by 
him  to  the  depositor  on  a  given  day,  with  a  power  to  the 
defendant  to  sell  in  case  of  default  on  that  day,  created  an 
interest  and  a  right  of  property  in  the  goods  which  was 
more  than  a  mere  lien."  What,  therefore,  Erie,  C.J.,  says 
is,  assuming  that  the  sale  was  wrongful,  the  defendant  had 
an  interest  in  the  goods,  and  the  owner  can  therefore^  only 
recover  the  real  damage  that  he  has  actually  sustained. 

The  judgment  therefore  will  be  entered  for  the  plaintiff  in 
JBT3,  and  for  the  defendant  so  far  as  relates  to  the  harness 
and  carriage.  Judgment  accordingly  ('). 

Solicitors  for  plaintiff :  Sliarpe  &  UlUthorne. 
Solicitors  for  defendant:    Paiteson,  Wigg  &  Co,^  agents 
for  Oliver  Minster,  Coventry. 

(')  16  C.  B.  (N.S.),  880  ;  83  L.  J.(C.P.),        (*)  See  now,  as  to  innkeepers'  power 
130.  of  sale,  41  <b  42  Vict.  c.  88. 
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See2£ng.  B.,  699  note  ;  12  Eng.  R.,  of  his  guests  who  are  travellers  and 

268  note.  wayfaring  persons :  Nichols  «.  Halli- 

As   to  the  lien  of  boarding  house  day,  27  Wise.,  406. 

keepers  in  New  York,  see  Laws  1860,  Property  of  a  guest  of  a  hotel  is  not 

chap.  446,  p.  771,  4  Edm.  St.,  680.  as  exempt  from  the  lien  of  its  keeper,  by 

amended,  Laws  1876,  ch.  319,  p.  808,  reason  of  the  fact  that  it  is  property 

Laws  1879,  ch.  580,  vol.  1,  p.  580.  which  would  be  exempt  from  genend 

As  to  the  method  of  foreclosing  such  execution  :  Swan  v.  Bournes,  47  Iowa, 

lien,  see  Code  QvU  Proc.  N.  Y.,  §§  601. 

1727  et  seq.  In  New  York  the  sUtute  of  1860  (L. 

Chap.  738,  Laws  1869  (vol  2,  p.  1785),  1860,  p.  771),  only  cives  the  keeper  of 

7  Edm.  Statutes,  469,  are  not  repealed  a  boanling  house  a  lien  upon,  and  right 

by  the  repealing  act  relating  to  the  to  detain,  the  baggage  and  effects  of  a 

Code  of  Civil  Procedure,  1  Laws  1877,  boarder  for  the  amount  which  may  be 

chap.  417,   p.   478,  sub.   43  ;  1   Laws  due  by  him,  to  the  same  extent  and  in 

1880,  chap.  245,  p.  372,  sub.  45 ;   Id.,  the  same  manner  as  innkeepers  have, 

p.  374,  sub.  52.  Thus  limiting  the  lien  to  that  for  board 

See  remedy  provided  by  chap.  530  actually  due,  does  not  include  damages 

of  the  Laws  1879,  vol.  1,  p.  580.  for  not  boarding  under  an  agreement 

As  to  the  liability  of  boarding  house  to  board  in  future.     Nor  can  the  act  be 

keepers,  see  3  Am.   Law  Beg.,  O.S.,  extended  to  any  other  indebtedness  or 

257  et  seq.  to  any  demand  not  due  at  the  time  of 

Plaintiff,   who  was  a  house  keeper  the   detention :    Shafer  c.    Guest,    35 

but  not  accustomed  to  take  persons  to  How.  Pr. ,  184,  6  Rob. ,  264. 

board,   upon  defendant's   application,  In  Massachustts  it  has  been  held, 

received  the  latter  and  his  family  into  that  the    lien    given  by  the  general 

his  house  for  an  indefinite  time,  with  statutes  to  boarding  house  keepers  "on 

a  general  understanding  that  he  (plain-  the  baggage    and  effects   brought  to 

tiff)  was  to  be  compensated  for  board  their  houses  belonging  to  their  guests 

and  accommodations.    Held,  that  plain-  or  boarders,  ex6ept  mariners,  for  all 

tiff  was  not  a  boarding  house  keeper  proper  charges  due  for  fare  and  board/* 

within  the  meaning  of  Laws  of  1860,  attaches  as   and   when   the   fare  and 

chap.  446,  p.  771,  allowing  a  detention  board  are  furnished.     If  a  guest  of  a 

of  the  baggage  and  effects  of  boarders  boarding  house  keeper  pays  board  by 

for  board  due.     The  legal  meaning  of  the  week,  and  by  his  contract  nothing 

the  term   boarding  house  keeper  ex-  is  due  until  the  end  of  the  week,  the 

plained:    Cady  «.  McDowell,  1  Lans.,  lien  given  by  the  general  statutes  never- 

484.  theless    in    the    meantime    attaches : 

The  intent  of  the  statute  of  1860  Smith  o.  Colcord,  115  Mass.,  70. 

(Laws,  p.  771).  giving  to  the  keeper  Since  the  act  of  April  16,  1860,  for 

of  a  boarding  house  a  lien  to  the  ex-  the     protection     of     boarding     house 

tent  of  the  board  due,  is  to  give  them  keepers,  the  keeper  of  a  boarding  house 

the  same  lien  which  an  innkeeper  has  has  a  lien  for  board  upon  goods  brought 

upon  the  effects  of  a  guest,  without  re*  upon  the  premises  by  a  boarder  to  f  ur- 

ference  to  the  character  of  the  guests,  nish  his  room,  although  they  do  not  in 

whether  they  are  transient  or  perma-  fact  belong  to  the   boarder  but  to  a 

nent  boarders :  Stewart  «.  McCready,  stranger.     It  was  the  intention  of  the 

24  How.  Pr. ,  62.  legislature  by  that  act  to  give  boarding 

See  also  Walling  v.  Potter,  35  Conn.,  house  keepers  the  same  lien  in  respect 

183;   Wintermute  o.  Clark,  5  Sandf.,  to  the  effects  of  their  boarders,  as  the 

242.  common  law  gave  to  innkeepers,  as  to 

In  Wisconsin,  under  the  statute  of  the  goods  of  their  guests  :   Jones   r. 

that  State,  it  is  held  that,  under  chap.  Morrow,   42   Barb,,    623,   affirmed   by 

89,  Laws  1863,  the  keeper  of  a  board-  Court  Appeals,  Sept.,  1866.  This  case  is 

ing  house  has  a  lien  upon  the  baggage  affected  by  Laws  of  1876,  ch.  319  (vol. 

and  effects  of  a  boarder  for  the  amount  1,  p.  808). 

due  for  his  board,  of  the  same  chara4:ter  In   Wisconsin,  the  lien  extends  to 

and  extent  as  that  which  an  innkeeper  the  property  of  a  stranger :   Manning 

has  at  the  common  law  upon  the  goods  z.  Hollenbeck,  27  Wise.,  202. 
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The  plaintiff,  a  married  woman,  re-  Hampshire),  as  against  the  mortgagee : 
sided  with  and  was  supported  bj  her  Sargent  v.  Usher,  55  N.  H.,  287. 
husband,  and  her  separate  property,  Where  the  innkeeper  without  any 
such  as  wearing  apparel,  was  sought  fraud  being  practised  upon  him  accepts 
to  be  detained  by  the  defendant,  a  a  draft  drawn  by  the  guest  in  payment 
boarding  house  keeper,  with  whom  of  his  bill,  and  voluntarily  relinquishes 
she  boarded  with  her  husband,  under  a  possession  of  the  goods,  it  seems  that 
contract  made  by  him  with  the  defend-  his  lien  is  lost,  and  will  not  revive  if 
ant  for  the  board  of  himself  and  wife  :  the  goods  come  again  into  his  posses- 
Held,  that  chap.  446,  Laws  of  1860,  sion.  But  where  ne  is  induced  to  part 
for  the  protection  of  boarding  house  with  his  possession  by  fraudulent  rep- 
keepers,  confers  upon  them  no  greater  resentations  of  the  guest  (as  that  a 
rights  than  innkeepers  possei»ed  at  draft  given  by  the  latter  for  the  pay- 
common  law.  That  the  common  law  ment  of  his  bill  is  good  and  wiil  be 
did  not,  nor  does  this  act,  where  the  paid,  when  he  is  not  in  fact  authorized 
guest  is  received  under  a  contract  to  to  draw  such  a  draft),  there  is  no 
furnish  board  for  himself  and  wife,  who  waiver  of  the  lien  :  Manning  «.  Hol- 
accompanies  him,  give  to  an  innkeeper  lenbeck,  27  Wise.,  202. 
a  lien  upon  her  effects  brought  on  the  Under  the  statute  (Gen.  St.,  tit.  88, 
premises  by  her,  on  the  faith  of  such  §  6),  which  gives  a  boarding  house 
contract.  Keeper  a  lien  upon  the  personal  prop- 
That  her  husband  became  liable  for  erty  of  a  boarder,  kept  in  the  house  for 
her  board  by  special  contract  with  the  the  amount  due  for  his  board,  with  a 
defendant :  she  incurred  no  liability,  right  to  retain  the  property  till  the 
and,  as  nothing  was  due  from  her,  the  debt  is  paid,  and,  in  case  of  non-pay- 
defendant  had  no  right  to  detain  her  ment  for  sixty  days  after  due,  to  sell  it 
ffoods  for  the  debt  of  her  husband  :  and  apply  the  proceeds,  no  special 
Mcllvane  v.  Hilton,  7  Hun,  594.  notice  to  the  debtor  of  the  time  and 
A  mortgagor  of  horses  cannot,  with-  place  of  sale  is  necessary.  The  limi- 
out  the  Knowledge,  acquiescence  or  tation  of  the  statute  gives  the  debtor 
consentof  the  mortgagee,  express  or  im-  suificient  notice.  The  creditor  must, 
plied,  "  intrust  the  norses  to  be  boarded  of  course,  proceed  reasonably  and  with- 
so  as  to  subject  them  to  a  lien  for  their  out  concealment  or  unfairness  :  Brooks 
keeping/'  under  general  statute  (New  v.  Harrison,  41  Conn.,  184. 


[8  Queen's  Bench  Division,  495.] 
June  7, 1877. 

[in  the  court  of  appeal.] 

♦Holme  v.  Brunskill.  [495 

JPnnapal  and  Swrtly — Ditcharge  of  Surety  hy  Alteration  of  the  Guaranteed  Contract — 

Materiality  of  Alteratiofi  in  Contract  beheeen  Principal — Landlord  and  Tenant — 
Surrender  of  part  of  Demised  Premises — Notice  to  quit. 


The  plaintiff  having  agreed  to  let  to  G.  B.,  as  yearly  tenant,  a  farm,  including 
certain  nill  pastures  and  a  flock  of  700  sheep,  the  defendant  gave  the  plaintiff  a  bond 
to  secure  the  re-divery  to  him  at  the  end  of  the  tenancy  of  the  flock  in  good  order 
and  condition.  In  November  the  plaintiff  gave  G.  B.  a  notice  to  quit,  which  was 
ineffectual  to  determine  the  tenancy  at  the  expiration  pf  the  then  current  year. 
G.  B.  objected  to  the  insufficiency  of  the  notice,  and  on  the  8th  of  April  entered  into 
an  agreement  with  the  plaintiff  that  G.  B.  should  surrender  a  field  to  the  plaintiff, 
that  G.  B.'s  rent  should  be  reduced  £10,  and  the  notice  to  quit  should  be  considered 
as  withdrawn.  G.  B.  then  continued  tenant  of  the  farm,  less  the  field,  at  the  reduced 
rent  In  October,  1876,  the  plaintiff  gave  G.  B.  notice  to  quit  on  the  10th  of  April, 
1877.     On  giving  up  the  farm  it  was  ascertained  that  the  flock  was  reduced  in  num* 

28  Eng.  Kep.  61 
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ber  and  deteriorated  in  quality  and  value,  and  the  plaintiff  sued  the  defendant  on 
his  bond : 

Hdd,  by  Brett,  Cotton,  and  Thesiger,  L.JJ.,  that  neither  the  giving  of  the  notice 
to  quit  and  its  withdrawal,  nor  the  surrender  of  the  field  and  the  reduction  of  the 
rent,  created  a  new  tenancy. 

Tayletir  v.  WUdin  (Law  Rep.,  3  Ex.,  808)  distinguished. 

Heldf  also,  by  Cotton  and  Thesiger,  L.JJ.,  Brett,  L.J.,  dissenting,  that  the  contract 
of  the  surety  was  that  the  flock  should  be  delivered  up  in  good  condition  together 
with  the  farm  as  originally  demised  to  the  tenant;  that  the  surety  ought  to  have 
been  asked  to  decide  whether  he  would  assent  to  the  variation  in  the  terms  of  the 
letting,  and  not  having  been  asked  to  assent  he  was  discharged  from  liability. 

At  the  trial  the  judge  left  it  to  the  jury  to  say  whether  the  new  agreement  with 
the  tenant  had  made  any  substantial  or  material  difference  in  the  relation  between 
the  parties,  as  regarded  the  tenant's  capacity  to  fulfil  the  condition  of  the  bond : 

Heldy  by  Cotton  and  Thesiger,  L.JJ.,  Brett,  L.J.,  dissenting,  that  the  que8tion  was 
ooe  which  ought  not  to  have  been  submitted  to  a  jury ;  that  the  surety  was  the  sole 
judge  whether  it  was  reasonable  that  he  should  remain  liable  notwithstanding  the 
new  agreement. 

Action  on  a  bond  against  the  defendant  as  surety.  The 
bond  was  dated  the  18th  of  March,  1873,  and  after  reciting 
that  the  plaintiff  had  agreed  to  let  to  G.  Brunskill,  from 
year  to  year,  a  farm  called  Riggindale,  and  a  stock  of  700 
heath  going  sheep,  as  regarded  the  arable  land,  from  the 
496]  2d  of  February,  1873;  as  ^regarded  the  lands  for 
pasturage  and  sheep,  from  the  10th  of  April,  1873 ;  and  as 
regarded  the  dwelling  house  and  buildings  from  Whitsun- 
tide then  next ;  and  after  further  reciting  that  the  sheep  were 
delivered  to  G.  Brunskill  on  the  11th  of  April,  1873,  and 
consisted  of  the  number,  species,  and  quality  mentioned  in 
the  schedule  to  the  bond,  and  it  had  been  agreed  that  G. 
Brunskill  and  R.  Brunskill,  and  C.  H.  Norman,  should 
enter  into  the  bond  for  the  re-delivery  of  the  said  sheep  or 
the  offspring  thereof  in  manner  thereinafter  expressed,  stated 
that  the  condition  of  the  bond  was  "if  the  above  bounden 
G.  Brunskill  should,  at  the  determination  of  the  tenancy, 
deliver  up  unto  H.  P.  Holme,  along  with  the  said  farm  and 
premises,  the  like  number,  species,  and  quality  of  good  and 
sound  sheep  as  were  delivered  to  the  said  G.  Brunskill  as 
aforesaid;"  and  *'in  case  the  said  stock  of  sheep  should, 
at  the  determination  of  the  said  tenancy,  be  reduced  or  de- 
teriorated in  number,  quality,  or  value,  should  pay  to  H. 
P.  Holme  compensation  for  such  reduction  or  deterioration, 
to  be  ascertained  by  certain  arbitrators"  in  manner  therein 
provided:  and  "should  yearly  and  every  year  during  the 
tenancy  pay,  or  cause  to  be  paid,  to  H.  P.  Holme  by  way 
of  rent  or  interest  for  the  sheep,  the  sum  of  £35  by  two 
equal  half  yearly  payments,"  then  the  bond  should  be  void. 

The  statement  of  claim,  after  setting  out  the  bond  and 
averring  the  performance  of  all  conditions  precedent,  alleged 
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that  the  tenancy  was  determined  on  the  29th  of  March,  1877 ; 
that  G.  Brunskill  did  not  deliver  up  to  the  plaintiff,  along 
with  the  farm,  the  like  number,  species,  and  quality  of  good 
and  sound  sheep  as  were  delivered  to  him,  nor  did  he  pay 
compensation  for  the  reduction  and  deterioration  which  nad 
been  ascertained  in  the  manner  provided  by  the  bond,  nor 
did  he  pay  one  half  year's  rent  or  interest  for  the  sheep 
from  the  lOth  of  April,  1876. 

At  the  trial  at  the  Cumberland  Summer  Assizes,  1877, 
before  Denman,  J.,  the  following  facts  were  proved:  The 
plaintiff  was  the  owner  of  Riggindale  Farm,  consisting  of 
234  acres,  and  also  of  a  right  of  pasturing  sheep  upon  the 
commons  and  fells  adjoining,  all  of  which  he  had  leased  to 
G.  Brunskill  as  tenant  on  the  terms  mentioned  in  the  bond. 
On  the  9th  of  November,  1875,  the  plaintiff  gave  to  G.  Bruns- 
kill a  notice  to  quit  the  farm  and  lands  *"  on  the  10th  [497 
of  April,  1876,  or  at  the  expiration  of  the  year  of  your  ten- 
ancy, which  shall  expire  next  after  the  expiration  of  one 
half-year  from  the  service  of  the  notice."  On  the  8th  of 
April,  at  an  interview  between  the  plaintiff  and  G.  Bruns- 
kill, the  latter  declined  to  accept  the  notice  to  quit  on  the 
ground  that  it  was  bad,  and  on  that  dav  an  agreement  was 
entered  into  between  the  parties  as  follows:  "I  agree  to 
give  up  the  field  called  *Bog,'  now  in  my  occupation,  to  my 
landlord,  my  yearly  rent  to  be  reduced  by  £10,  also  to  give 
entry  to  the  same  on  the  10th  of  April  next,  and  to  give  up 
any  claim  I  have  to  the  use  of  the  building  known  as  the 
*  Stick- barn.'— G.  Brunskill." 

The  notice  to  quit  was  then  withdrawn,  and  G.  Brunskill 
then  continued  tenant  of  the  farm,  less  the  Bog  Field,  at  the 
reduced  rent.  On  the  5th  of  October,  1876,  the  plaintiff 
gave  G.  Brunskill  a  notice  to  quit  on  the  10th  of  April,  1877, 
which  was  admitted  to  be  a  good  notice ;  before  that  day 
G.  Brunskill  filed  a  petition  for  liquidation  of  his  affairs  by 
an  arrangement  with  his  creditors,  and  the  trustees  of  his 
estate  gave  up  possession  of  the  farm  to  the  plaintiff  on  the 
29th  of  March,  1877.  It  was  afterwards  ascertained,  in  the 
manner  mentioned  in  the  bond,  by  arbitrators,  that  thfe  flock 
of  sheep  was  reduced  in  number  and  deteriorated  in  value 
and  quality,  and  they  assessed  the  damages  at  £132.  It  was 
also  proved  that  the  Bog  Field  was  a  field  in  which  sheep 
did  not  usuallv  pasture,  but  that  it  was  occasionally  used 
for  pasturing  sheep  to  the  extent  of  twenty-five  at  a  time 
being  placed  on  it,  and  that  it  was  also  used  during  the 
lambing  season ;  that  the  giving  up  the  Bog  Field  would 
make  an  appreciable  difference  to  the  tenant  in  the  spring, 
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and  that  it  might  make  a  difference  of  perhaps  fifteen  in  the 
number  of  the  sheep  that  the  farm  would  carry,  and  that  it 
would  compel  the  tenant  to  find  hay  either  for  the  cattle  or 
the  sheep  elsewhere. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the 
new  agreement  with  the  tenant  had  made  any  substantial  or 
material  diflEerence  in  the  relation  between  the  parties,  as  re- 
garded the  tenant's  capacity  to  do  the  things  mentioned  in 
the  condition  of  the  bond,  and  for  the  breach  of  which  the 
action  was  brought.  The  jury  answered  the  question  in  the 
negative,  and  the  learned  ]udge  reserved  judgment. 
498]  *At  the  further  consideration  of  the  case,  it  was  con- 
tended on  behalf  of  the  defendant ;  first,  that  the  arrangement 
made  on  the  8th  of  April,  1876,  amounted  to  a  fresh  tenancy 
as  from  the  10th  of  April,  1876,  and  to  a  surrender  by  opera- 
tion of  law  of  the  original  tenancy,  and  that  the  plaintiff 
could  not  sue  in  respect  of  a  deficiency  of  sheep  arising  at 
the  expiration  of  the  new  tenancy,  as  not  being  the  tenancy 
contemplated  in  the  condition  of  the  bond.  Secondly,  that 
if  the  tenancy  could  be  considered  as  the  same  there  had 
been  such  an  alteration  in  the  terms  of  the  bargain  between 
G.  Brunskill  and  the  plaintiff,  and  such  an  alteration  in  the 
risk  of  the  sureties,  as  to  discharge  them  from  their  obliga- 
tion. Thirdly,  that  the  question  of  materiality  was  not  for 
the  jury,  but  that  the  judge  was  bound  to  hold  that  the 
alteration  in  the  tenancy  discharged  the  sureties,  without 
reference  to  its  materiality. 

It  was  contended  on  behalf  of  the  plaintiff  that  the  ten- 
ancy continued  until  the  10th  of  April,  1877,  varied  only  in 
its  terms  in  one  particular,  but  still  remaining  the  same 
tenancy,  and  that  the  alteration  in  the  agreement  between 
G.  Brunskill  and  the  plaintiff  was  immaterial  to  the  liabil- 
ity of  the  defendant  in  respect  of  the  breach  sued  for,  and 
did  not  increase  the  risk  of  the  sureties. 

Dec.  21,  1877.  Denman,  J.,  after  stating  the  facts  and 
pleadings,  delivered  the  following  judgment: 

In  order  to  decide  whether  there  is  an  alteration  in  the 
risk  such  as  to  discharge  the  surety,  I  think  it  is  impossible 
to  lay  down  an  absolute  rule  that  in  all  cases  it  is  for  the 
judge  to  decide  as  matter  of  law,  whether  the  alteration  was 
such  as  to  have  that  effect  or  not.  There  must,  I  think,  be 
many  cases  in  which  the  judge  would  have  to  take  the  opin- 
ion of  the  jury  upon  the  question,  whether  the  alteration 
was  of  such  a  character  as  to  affect  the  surety  in  any  way 
by  substantially  or  materially  altering  the  risk.     By  way 
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of  example,  I  think  it  is  impossible  to  say  that  if  in  the 
present  case  the  evidence  were  that  the  landlord  and  tenant 
liad  merely  agreed  that  the  landlord  should  have  the  ex- 
clusive use  of  a  small  shed  on  the  premises  during  the  con- 
tinuance of  the  tenancy,  such  an  agreement  would  neces- 
sarily discharge  the  surety.  I  think  it  would  in  that  case 
be  a  question  for  the  jury  at  the  most,  *whether  the  [499 
shed  in  question  was  of  such  importance,  whether  it  played 
so  material  and  substantial  a  part,  if  any  at  all,  in  assisting 
the  tenant  in  keeping  up  his  stock  of  sheep,  as  that  the  de- 

f>riving  himself  of  it,  by  allowing  the  use  of  it  to  the  land- 
ord,  would  render  him  less  capable  of  performing  the 
condition  of  the  bond.  In  the  present  case  I  think  that  if 
the  same  tenancy  had  continued  to  exist,  it  would  have  been 
a  question  for  the  jurv  upon  the  evidence  whether  the  alter- 
ation in  its  terms,  so  far  as  it  relates  to  the  giving  up  of  the 
Bog  Field,  did  make  any  material  difference  in  the  risk,  in 
the  sense  above  explained,  and  the  jury  having  in  effect 
found  that  it  did  not,  I  should  not  feel  myself  justified  in 
holding  the  contrary  as  matter  of  law,  and  on  tnat  ground 
giving  judgment  for  the  defendants.  The  matter  was  one 
in  its  nature  far  more  fit  for  the  consideration  of  a  special 

1'ury  for  the  county  of  Cumberland  than  for  a  lawyer,  and 
cannot  even  say  that  I  am  dissatisfied  with  the  view  they 
took,  though  I  might  possibly,  perhaps,  through  ignorance 
of  sheep  farming,  come  to  a  dinerent  conclusion  upon  the 
evidence  if  it  had  been  for  me  to  decide  the  question. 

But  as  to  the  other  contentions  of  the  defendant,  namely, 
that  the  contract  between  the  plaintiff  and  the  principal  was 
a  different  contract,  and  that  the  tenancy  was  a  new  tenancy 
after  the  agreement  of  March,  1876,  I  am  of  opinion  that  on 
this  ground  the  sureties  are  not  liable  ;  I  think:  it  is  impos- 
sible to  contend  that  the  words  '*  farm  and  lands  called  Rig- 
gindale"  in  the  recital  of  the  bond,  meant  anything  except 
Riggindale  Farm  as  it  then  existed,  namely,  a  farm  of  234 
acres  including  the  Bog  Field,  and  though  in  one  sense  it 
would  still  be  called  Riggindale  Farm  after  the  new  agree- 
ment, I  do  not  think  that  that  fact  would  justify  me  in  hold- 
ing that  I  could  reject  that  part  of  the  recital  of  the  bond  as 
immaterial ;  on  the  contrary,  I  think  it  was  a  material  part 
of  the  bond,  and  any  such  alteration  of  the  holding  as  the 
diminution  of  the 'farm  by  seven  acres,  and  a  reduction  of 
tiierent  by  £10,  however  unprejudicial  it  may  in  fact  have 
been  to  the  sureties,  is  on  the  face  of  it  such  an  alteration  in 
the  agreement  between  the  plaintiff  and  the  principal  as  neces- 
sarily to  make  it  a  new  and  different  agreement  which,  unless 
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assented  to  by  the  surety,  must  discharge  him  from  his  obli- 
600]  gation.  Whitcher  v.  Hall  (*),  and  North  *  Western  Ry. 
Co.  V.  Whinray ^\  are  strong  authorities  to  this  effect,  arid 
I  do  not  think*  that  the  case  of  Sanderson  v.  Aston  (')  is  in 
conflict  with  those  decisions,  for  it  only  decides  that  where 
the  surety  undertook  generally  to  be  responsible  for  the  con- 
duct of  a  person  as  clerk  and  traveller,  without  any  refer- 
ence in  the  bond  to  the  terms  of  the  agreement  as  to  the  kind 
of  notice  which  was  to  be  given  by  either  party,  the  mere 
substitution  of  an  agreement  for  a  one  months'  notice 
for  an  agreement  for  a  three  months'  notice  was  not 
sufficient  to  discharge  the  surety.  In  the  present  case  I 
think  it  impossible  to  say  that  the  alteration  was  not  such 
as  to  make  a  new  agreement  in  a  particular  expressly  re- 
ferred to  in  the  condition  of  the  bond,  and  thereiore  within 
the  authorities  to  constitute  an  altered  contract  for  the  per- 
formance of  which  the  sureties  had  given  no  undertaking. 

I  also  think  that  the  defendant  is  entitled  to  succeed  on 
the  ground  that  the  tenancy  which  was  contemplated  by  the 
bond  ceased  by  the  operation  of  the  notice  to  quit  given  in 
November,  1875,  followed  by  the  fresh  agreement  in  April, 
1876.  The  only  distinction  which  was  pointed  out  between 
the  present  case  and  that  of  Tayleurv,  Wildin{^\  which 
was  cited  for  the  defendant  (but  for  which  distinction  it  would 
be  precisely  in  point),  is  that  in  that  case  the  notice  which 
had  been  given  was  a  good  notice  to  quit  on  the  proper  day, 
given  in  proper  time,  whereas  in  the  present  case  the  notice 
was  given  too  late  to  be  a  good  notice  for  the  day  for  which 
it  gave  notice  to  quit.  But  it  would  have  been  available  as 
a  notice  to  quit  in  the  following  year,  and  was  not  tlierefore 
wholly  void  or  necessarily  inoperative  ;  and  therefore  it  ap- 
pears to  me,  when  the  landlord  and  tenant  agreed  together 
that  as  from  the  day  mentioned  in  that  notice,  as  the  day 
for  quitting,  the  rent  should  be  reduced  and  a  lield  given  up 
by  the  tenant,  the  tenancy  became  a  new  tenancy  as  much 
or  even  more  clearly  than  was  the  case  in  Tayleur  v.  Wll- 
din  (*),  I  am  therefore  of  opinion  that  the  defendant  is  not 
responsible  for  the  deficiency  of  sheep  which  existed  at  the 
expiration  of  this  new  tenancy,  or  for  the  nonpayment  of 
the  amount  assessed  by  the  arbitrators  in  respect  of  that 
deficiency.  I  therefore  give  judgment  for  the  defendant. 
501]     *The  plaintiff  appealed. 

May  7.     C.  Russell^  Q.C.,  and  Dickinson^  for  the  plain- 
tiflf :     First,  no  new  tenancy  was  created  between  the  land- 

(')  6  B.  A  C,  269.  (»)  Law  Rep.,  8  Ex.,  78  ;  4  Eng.  R.,  452. 

O  10  Ex.,  77.  {*)  Uw  Rep.,  8  Ex.,  303. 
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lord  and  tenant,  for  an  alteration  in  the  terms  of  the  holding 
does  not  create  a  new  tenancy.  In  Com.  Dig.,  tit.  Surren- 
der (I.  2),  it  is  laid  down  that  if  a  lessee  surrender  or  accept 
a  new  lease  of  part  of  the  estate,  that  will  operate  as  a  sur- 
render for  that  part  only.  So  in  Bacon's  Abrid.,  tit.  Leases 
(S.)  3,  "If  tenant  for  years  of  land  accepts  a  new  lease  by 
indenture  of  part  of  the  same  lands,  this  is  a  surrender  for 
that  part  only,  and  not  for  the  whole,  because  there  is  no 
inconsistency  between  the  two  leases  for  any  more  than  that 
part  only  which  is  so  doubly  leased  ;  and  though  a  contract 
for  years  cannot  be  so  divided  or  severed  as  to  be  avoided 
for  part  of  the  years,  and  to  subsist  for  the  residue,  either 
by  act  of  the  party,  or  by  act  in  law,  yet  the  land  itself  may 
be  divided  or  severed,  and  he  may  surrender  one  or  two 
acres,  either  expressly  or  by  act  in  law,  and  yet  the  lease 
for  the  residue  remains  entire,  whereas  in  the  other  case  the 
contract  for  the  whole  would  be  divided,  which  the  law  will 
not  allow."  An  alteration  in  the  rent  does  not  create  a  new 
tenancy:  Clarke  y.  Moor  {^).  The  case  of  Tayleurv.  Wil- 
dm{*)  is  distinguishable  on  the  ground  that  in  the  present 
case  the  notice  to  quit  was  inoperative.  Secondly,  there  was 
not  such  an  alteration  in  the  terms  of  the  contract  between 
the  plaintiff  and  the  principal  debtor  as  would  discharge  the 
surety.  For  all  practical  purposes  the  contract  has  no  rela- 
tion to  the  farm,  as  to  its  extent  or  mode  of  management. 
The  farm  still  remained  Riggendale  Farm,  though  the  rent 
had  been  reduced  and  the  Bog  Field  given  up  to  the  land- 
lord ;  there  is  a  distinction  between  the  farm  and  its  appur- 
tenances ;  the  agreement  related  only  to  part  of  the  farm, 
and  the  guarantee  was  onl^  for  the  re-delivery  of  the  sheep 
to  be  pastured  on  the  adjacent  commons  and  fells,  and  in 
respect  of  the  rent  to  be  paid  for  their  use.  [On  this  point 
they  cited  Whitcher  v.  Hall{^)\  Petty  v.  Cooke  {^)\  North 
Western  Ry.  Co.  v.-  Whinrayi^)\  SkilUtt  v.  Fletcher  {^)\ 
Hollier  v.  Eyre{^\'\  *Thirdly,  that  the  question  of  [502 
materiality  had  been  properly  left  to  the  jury  ;  Sanderson 
V.  Aston {^). 

AspinaM^  Q.C.,  and  C  Orompton^  for  the  defendant: 
First,  there  was  a  new  letting  and  a  surrender  of  the  prem- 
ises. There  was  a  surrender  of  part,  and  a  reduction  of  rent 
of  the  remainder ;  a  creation  of  a  new  rent  issuing  out  of  a 
different  thing.     The  concurrence  of  the  two  created  a  new 

(')  1  J.  dt  Lat..  728.  (»)  10  Ex„  77. 

{*)  Law  Rep.,  3  Ex.,  303.  (•)  Law  Rep.,  2  C.  P.,  469. 

(»)  6  B.  A  C,  judgment  of  Littledale,        O  9  II.  L.  C,  57. 
J.,  at  p.  277.  O  Law  Rep.,  8  Ex.,  73 ;  4  Eng.  Rep., 

(*)  Law  Rep.,  6  Q.  B.,  790,  796.  452. 
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tenancy.  Tayleur  v.  Wildin  (*)  is  in  point.  Secondly,  when 
the  subject-matter  of  the  contract  is  specified  as  the  letting 
of  Riggindale  Farm,  any  alteration  as  to  the  farm  will  invali- 
date the  suretyship,  because  the  surety  might  or  might  not 
have  continued  the  suretyship  if  he  had  known  of  the  altered 
circumstances.  The  Bog  Field  having  been  given  up  to  the 
landlord,  the  contract  m  respect  of  which  the  suretyship 
attached  was  altered,  and  the  surety  released,  for  the  tenants 
did  not  get  what  the  surety  bargained  he  should  get,  that  is, 
Riggindale  Farm,  including  the  Bog  Field :  Whitcher  v. 
Hatli^).  Thirdly,  whether  the  giving  up  of  the  Bog  Field 
was  a  reasonable  or  material  alteration,  was  a  question  of 
which  the  surety  was  the  sole  judge:  Polakv.  jSo€rett{'). 
And  the  judge  was  wrong  in  leaving  that  question  to  the  jury. 

0.  Russell  was  heard  in  reply.  ^^^-  ^^^-  ^^^'• 

June  7.  The  following  judgments  were  delivered  : 
Cotton,  L.  J.:  This  is  an  appeal  of  the  plaintiff  against  a 
judgment  of  Denman,  J.,  in  favor  of  the  defendanl;,  Robert 
brunskill.  The  action  was  on  a  bond  for  £1,000,  dated  the 
18th  of  March,  1873,  executed  by  George  Brunskill,  Robert 
Brunskill,  and  others,  in  favor  of  the  plaintiff.  The  plain- 
tiff was  at  the  date  of  the  bond,  and  still  is,  the  owner  of  a 
farm  called  Riggindale,  and  before  the  execution  of  the  bond 
he  had  agreed  with  George  Brunskill  to  let  to  him  as  yearly 
tenant  Riggindale  Farm,  including  certain  hill  pasture  held 
therewith,  and  also  a  flock  of  700  sheep,  and  the  bond  in 
which  Robert  Brunskill  joined  as  surety  for  George  Bruns- 
kill, was  given  to  the  plaintiff  to  secure  the  delivery  to  him 
503]  at  the  end  of  the  tenancy  of  the  flock  of  *sheep  in 
good  order  and  condition.  The  material  "part  of  the  condi- 
tion of  the  bond  is  as  follows.  [The  Lord  Justice  read  the 
condition.] 

On  the  9th  of  November,  1875,  the  plaintiff  gave  to  George 
Brunskill  a  notice  to  quit  the  farm,  which  was  in  terms,  a 
notice  to  quit  *'on  the  10th  of  April,  1876,  or  at  the  expira- 
tion of  the  year  of  your  tenancy,  which  shall  expire  nt*xt 
after  the  expiration  of  one  half  year  from  the  service  of  the 
notice."  The  notice  being  served  less  than  six  months  be- 
fore the  10th  of  April,  1876,  was  ineffectual  to  determine  the 
tenancy  on  that  day,  but  was  effectual  to  determine  it  on 
the  10th  of  April,  1877.  Before  the  10th  of  April,  1876, 
George  Brunskill  and  the  plaintiff  met,  and  George  Bruns- 
kill,  objected  to  the  insufficiency  of   the  notice   to  quit. 

0)  Law  Rep.,  3  Ex.,  803.  (*)  5  B.  A  a,  269. 

(»)  1  Q.  B.  D.,  669  ;  18  Eng.  Rep.,  104. 
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Whereupon  the  plaintiff  stated  that  he  did  not  wish  to  take 
the  farm  from  him,  bat  that  he  wanted  part  of  the  farm 
called  the  Bog  Field,  and  it  was  thereupon  agreed  that 
Gteorge  Brunskill  should  surrender  this  on  the  lOth  of  April 
then  next,  and  that  his  rent  should  from  that  time  be  re- 
duced by  £10  a  year,  and  that  the  notice  to  quit  should  be 
considered  as  withdrawn.  This  agreement  was  carried  into 
effect,  and  George  Brunskill  continued  to  hold  the  remaiur 
der  of  the  farm  ;  but  early  in  October  following,  the  plain- 
tiff gave  him  due  notice  to  quit  on  the  lOth  of  April,  1877. 
Before  this  time  arrived  George  Brunskill  got  into  diflScul- 
ties  and  had  become  insolvent.  His  trustee,  some  time  in 
March,  1877,  gave  up  the  farm,  and  it  was  then  ascertained 
that  the  flock  referred  to  in  the  bond  was  reduced  in  num- 
ber and  deteriorated  in  quality  and  value ;  and  the  action 
has  been  brought  to  recover  from  the  defendant,  under  his 
bond,  compensation  for  the  diminished  value  of  the  flock. 

Mr.  Justice  Denman,  before  whom  the  action  was  tried, 
gave  judgment  for  the  defendant,  and  against  this  judgment 
the  plaintiff  has  appealed. 

One  ground  on  wnich  the  defendant  relied  in  supporting 
the  judgment  was,  that  his  obligation  under  the  suretyship 
bond  had  expired  before  the  deficiency  arose,  that  is  to  say, 
that  by  the  notice  to  quit  and  agreement  made  as  to  the  sur- 
render of  the  Bog  Field,  and  the  withdrawal  of  the  notice,  a 
new  tenancy  was  created,  to  which  the  bond  did  not  apply  ; 
and  for  this  he  relied  on  the  case  *of  Tayleur  v.  [504 
Wildin  (')  as  an  authority  that,  under  the  circumstances,  a 
new  tenancy  was  created  ;  and  it  was  on  the  authority  of 
Tayleur  v.  Wildin  (*),  that  Mr.  Justice  Denman,  as  we  un- 
derstand, principally  relied,  but  we  are  unable  to  agree  with 
this  view.  In  Tayleur  v.  Wildin{^\  the  tenant  continued 
in  the  occupation  of  the  farm  after  the  day  for  which  the 
notice  to  quit,  which  was  withdrawn,  had  been  effectually 
given,  and  the  rent  for  which  the  surety  was  sued  accrued 
in  respect  of  the  occupation  after  that  day,  and  the  court 
consiaered  the  continuance  of  the  tenant's  possession  after 
that  time  as  a  new  tenancy,  and  that  the  guarantee  which 
applied  only  to  the  old  tenancy  was  therefore  gone.  But  in 
the  present  case,  the  tenancy  of  George  Brunskill  was,  in 
fact,  determined  on  or  before  the  day  when,  if  the  notice  to 
quit  had  not  been  withdrawn  it  would  have  ended.  The  de- 
ficiency and  deterioration  of  the  flock  therefore  occurred  at 
the  determination  of  the  very  tenancy  to  which  the  bond 
referred.     It  was,  however,  argued  that  the  effect  of  giving 

0)  Law  Rep.,  8  Ex.,  303. 

28  Eng.  Rep.  62 
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lip  the  Bog  Field,  must  be  a  surrender  of  the  old  tenancy. 
But  we  are  of  opinion  that  this  cannot  be  maintained,  and 
that  notwithstanding  the  surrender  to  a  landlord  of  part  of 
the  land  demised,  the  former  tenancy  of  the  remainder  of 
the  farm  still  continues. 

It  was  contended  by  the  defendant,  that  even  if  there  was 
a  continuance  of  the  old  tenancy  the  effect  of  the  surrender 
of  the  Bog  Field  was  to  discharge  him  as  surety  from  all 
liability.  The  Bog  Field  contained  about  seven  acres,  and 
the  jury,  in  answer  to  a  question  left  to  them,  at  the  trial, 
found  that  the  new  agreement  with  the  tenant  had  not  made 
any  substantial  or  material  difference  in  the  relation  between 
the  parties,  as  regards  the  tenant's  capacity  to  do  the  things 
mentioned  in  the  condition  of  the  bond,  and  for  the  breaches 
of  which  the  action  was  brought.  The  plaintiffs  conten- 
tion was  that  this  must  be  treated  as  a  findmg  that  the  alter- 
ation was  immaterial,  and  that,  except  in  the  case  of  an 
agreement  to  give  time  to  the  principal  debtor,  a  surety 
was  not  discharged  by  an  agreement  between  the  principals 
made  without  his  assent,  unless  it  materially  varied  his  lia- 
bility or  altered  what  was  in  express  terms  a  condition  of 
the  contract. 

In  my  opinion  this  contention  on  behalf  of  the  plaintiff 
505]  cannot  *be  sustained.  No  doubt  there  is  a  distinc- 
tion between  the  cases,  which  have  turned  on  the  creditor 
agreeing  to  give  time  to  the  principal  debtor,  and  the  other 
cases.  Where  a  creditor  does  bind  himself  to  give  time  to 
the  principal  debtor  he,  with  an  exception  hereafter  referred 
to,  does  deprive  the  surety  of  a  right  which  he  has,  that  is 
to  say,  of  the  right  at  once  to  pay  off  the  debt  which  he  has 
guaranteed,  and  to  sue  the  principal  debtor,  and  without 
inquiry  whether  the  surety  has,  by  being  deprived  of  this 
right,  in  fact  suffered  any  loss,  the  courts  have  held  that  he 
is  discharged.  The  exception  to  which  I  have  referred  is, 
where  the  creditor  on  making  the  agreement  with  the  prin- 
cipal debtor  expressly  reserves  his  right  against  the  surety, 
but  this  reservation  is  held  to  preserve  to  the  surety  the 
riglit  above  referred  to,  of  which  he  would  be  otherwise  de- 
l)rived.  The  cases  as  to  discharge  of  a  surety  by  an  agree- 
ment made  by  the  creditor,  to  give  time  to  the  principal 
debtor,  are  only  an  exemplification  of  the  rule  stated  by 
Lord  Loughborough  in  the  case  of  Rees  v.  Berrington  (*) : 
"  It  is  the  clearest  and  most  evident  equity  not  to  carry  on 
any  transaction  without  the  knowledge  of  him  [the  surety], 
who  must  necessarily,  have  a  concern  in  every  transaction 

0)  2  Ves.  J.,  640. 


YoL  m.]  QUEEN'S  BENCH  DIVISION.  411 

Holme  y.  BrunskiU.  1878 

with  the  principal  debtor.  You  cannot  keep  him  bound 
and  transact  his  affairs  (for  they  are  as  much  his  as  your 
own)  without  consulting  him." 

The  true  rule  in  mj  opinion  is,  that  if  there  is  any  agree- 
ment between  the  principals  with  reference  to  the  contract 
guaranteed,  the  surety  ought  to  be  consulted,  and  that  if  he 
as  not  consented  to  the  alteration,  although  in  cases  where 
it  is  without  inquiry  evident  that  the  alteration  is  unsub- 
stantial, or  that  it  cannot  be  otherwise  than  beneficial  to  the 
surety,  the  surety  may  not  be  discharged  ;  yet,  that  if  it  is 
not  self-evident  that  the  alteration  is  unsubstantial,  or  one 
which  cannot  be  prejudicial  to  the  surety,  the  court  will 
not,  in  an  action  against  the  surety,  go  into  an  inquiry  as  to 
the  effect  of  the  alteration,  or  allow  the  question,  whether 
the  surety  is  discharged  or  not,  to  be  determined  by  the 
finding  of  a  jury  as  to  the  materiality  of  the  alteration  or  on 
the  question  whether  it  is  to  the  prejudice  of  the  surety,  but 
will  hold  that  in  such  a  case  the  surety  himself  must  be  the 
sole  judge  whether  or  not  he  will  consent  to  remain  liable 
notwithstanding  ^the  alteration,  and  that  if  he  has  [506 
not  so  consented  he  will  be  discharged.  This  is  in  accord- 
ance with  what  is  stated  to  be  the  law  by  Amphlett,  L.  J.,  in 
the  Croydon  Oas  Company  v.  Dickenson  (*). 

The  plaintiff,  in  support  of  his  contention,  that  having 
regard  to  the  finding  of  the  jury,  the  surety  was  not  dis- 
charged, relied  on  various  dicta  to  the  effect  that  any  mate- 
rial change  in  the  contract  between  the  principals  will 
discharge  the '  surety.  Even  if  by  these  expressions  the 
judges  intended  to  state  that  to  have  the  effect  of  releasing 
the  surety  the  alteration  must  be  material,  it  does  not  fol- 
low that  they  intended  to  lay  down  that  no  alteration  would 
discharge  the  surety  unless  the  jury,  in  an  action  to  enforce 
his  liability,  held  it  to  be  material,  or  to  express  any  opin- 
ion at  variance  with  the  rule  laid  down  by  me.  The  case  of 
Sanderson  v.  Aston  {*)  was  specially  relied  on  by  the  plain- 
tiff. But  Martin,  B.,  though  he  did  not  formally  dissent , 
from  the  decision  of  the  majority  of  the  court,  was  not  satis- 
fied with  the  judgment ;  and  if  the  decision  is  to  be  consid- 
ered as  based  on  the  reason  given  by  Pollock,  B.,  that  the 
court  was  entitled  to  consider  whether  the  alteration  was 
material,  it  cannot,  in  our  opinion,  be  sustained. 

In  the  present  case,  although  the  Bog  Field  contained 
seven  acres  only,  yet  it  cannot  be  said  to  be  evident  that  the 
surrender  of  it  could  not  prejudicially  affect  the  surety. 
Some  of  the  witnesses  for  the  plaintiff  admitted  that  it  was 

O  2  C.  P.  D.,  at  p.  61 ;  19  Eng.  R.,  296.     («)  Law  Rep.,  8  Ex.,  73 ;  4  Eng.  R.,  462. 
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occasionally  used  for  pasturing,  that  its  loss  would  be  ap- 
preciable in  the  spring,  and  that  it  might  make  a  difference 
of  fifteen  in  the  number  of  the  sheep  which  the  farm  would 
carry. 

The  case  may  also  be  considered  in  another  point  of  view. 
The  bond  given  by  the  defendant,  the  surety,  was  to  guaran- 
tee the  delivery  up  of  the  flock  of  sheep  therein  referred  to 
at  the  determination  of  the  tenancy  of  the  Riggindale  Farm, 
which  in  our  opinion  must  mean  Riggindale  Farm  as  then 
demised  to  George  Brunskill,  and  the  bond  certainly  implied 
that  he  should  continue  to  hold  the  farm  as  then  demised 
till  the  flock  was  given  up.  The  contention  of  the  plaintiff, 
if  it  could  be  supported,  would  make  a  variation  in  this  con- 
tract, as  to  the  materiality  of  which  there  is  at  least  a  doubt, 
and  would  make  the  defendant  liable  for  a  deterioration  of 
507]  the  flock  during  the  time  when  the  tenant  *held  a 
smaller  farm  than  that  contemplated  by  the  contract  of  the 
surety. 

The  plaintiff's  counsel  relied  on  some  observations  made 
by  Lord  Cottenham  in  the  case  of  Hollier  v.  Eyre  (').  But, 
in  fact,  those  observations  are  in  favor  of  the  defendant  and 
not  of  the  plaintiff.  What  Lord  Cottenham  says  is,  "the 
surety  will  be  left  to  judge  for  himself  between  his  original 
undertaking  and  another  substituted  for  it,  but  that  is  not 
the  case  where  the  contract  remains  the  same,  though  part  of 
the  subject-matter  is  withdrawn  from  its  operation.  In  this 
case,  as  already  pointed  out,  the  original  contract  of  the 
surety  was  that  the  flock  should  be  delivered  up  in  good  con- 
dition, together  with  the  farm,  as  then  demised  to  the  tenant. 

No  part  of  that  which  was  guaranteed  was  ever  withdrawn 
from  the  operation  of  the  bond.  But  the  plaintiff  attempts 
to  substitute  for  the  contract  that  the  flock  should  be  given 
up  in  good  condition,  with  the  farm,  as.then  demised,  aeon- 
tract  that  it  should  be  delivered  up  in  like  condition  with  a 
farm  of  different  extent.  In  my  opinion  the  surety  ought 
to  have  been  asked  to  decide  whether  he  would  assent  to  the 
variation.  He  never  did  so  assent,  and  in  my  opinion  was 
discharged  from  liability,  notwithstanding  the  finding  of  the 
jury,  inasmuch  as  in  my  opinion  the  question  was  not  one 
which  ought  to  have  been  submitted  to  them. 

Lord  Justice  Thesiger  concurs  in  this  judgment. 

Brktt,  L.J.:  I  speak  with  great  deference  when  I  say  I 
cannot  bring  my  mind  altogether  to  agree  with  this  judgment, 
and  I  feel  bound  to  observe  that  I  arrive  at  another  view 
than  that  which  has  been  expressed.     As  to  the  first  part  of 

0)  9  U.  L.  C,  67. 
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the  judgment  I  entirely  agree.  I  do  not  think  there  was  any 
new  tenancy,  and  I  ground  that  view  on  the  fact  of  the  find- 
ing of  the  jurv,  amongst  other  things,  that  the  alteration 
was  immaterial.  It  is  the  latter  part  of  this  view  with  which 
I  cannot  agree.  In  the  iirst  place,  this  case  comes  before  us 
fettered  by  certain  rules.  We  are  bound  to  observe  that  it 
is  a  direct  appeal  from  the  decision  of  my  Brother  Denman, 
after  a  trial  by  jury ;  we  are,  therefore,  not  at  liberty  to  ask 
whether  the  question  he  left  was  left  in  proper  *form.  [508 
There  cannot  be  a  motion  here  for  misdirection,  and  we  are 
not  at  liberty  to  say  that  the  finding  of  the  jury  was  contrary 
to  the  evidence.  It  is  a  general  rule  that  we  have  no  right 
to  look  at  the  verdict,  but  accept  it  according  to  its  ordinary 
construction.  I  find  the  question  left  to  the  jury  was, 
whether  the  new  agreement  with  the  tenant,  which  we  are 
told  did  not  alter  the  tenancy,  made  a  substantial  or  mate- 
rial difference  in  the  relation  between  the  parties  as  to  the 
tenant's  capacity  to  do  the  things  mentioned  in  the  bond, 
and  for  breach  of  which  the  action  was  brought.  They  not 
only  found  that,  but  my  Brother  Denman  says  that  the  mat- 
ter is  far  more  tit  for  the  consideration  of  a  jury  of  the  county 
of  Cumberland  than  for  a  lawyer,  and  he  cannot  say  that  he 
is  dissatisfied  with  their  view.  Therefore  there  is  the  finding 
of  the  jury  with  the  assent  of  the  judge.  If  it  were  neces- 
sary to  give  an  opinion,  considering  I  have  not  an  intimate 
knowledge  of  these  things,  but  from  what  I  know  of  Cum- 
berland formers,  so  far  from  dissenting  from  the  opinion  of 
the  jury,  I  think  it  is  a  substantial  finding.  When  one  re- 
members how  many  views  are  taken  as  to  farms  in  Cumber- 
land, I  should  be  inclined  to  agree  with  the  jury  and  say  it 
did  not  make  any  material  difference.  We  are  bound  by 
that  finding,  and  can  act  in  conformity  with  it.  Where  there 
is  a  suretyship  bond,  and  there  are  some  alterations  in  the 
contract  or  relation  of  the  parties  under  the  bond  as  to  guar- 
anteeing its  performance,  the  question  is  whether  the  alter- 
ation is  not  material  or  substantial,  and  whether  the  surety 
is  released.  I  cannot  bring  my  mind  to  think  he  is,  for  the 
law  takes  no  notice  of  alterations  that  are  neither  material 
nor  specific.  The  proposition  of  law  as  to  suretyship  to 
^irhich  I  assent  is  this,  if  there  is  a  material  alteration  oi  the 
relation  in  a  contract,  the  observance  of  which  is  necessary, 
and  if  a  man  makes  himself  surety  by  an  instrument  reciting 
the  principal  relation  or  contract,  in  such  specific  terms  as 
to  make  the  observance  of  specific  terms  the  condition  of  his 
liability,  then  any  alteration  which  happens  is  material ;  but 
where  the  surety  makes  himself  responsible  in  general  terms 
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for  the  observance  of  certain  relations  between  parties  in  a 
certain  contract  between  two  parties,  he  is  not  released  by 
an  immaterial  alteration  in  that  relation  or  contract.  My 
509]  opinion  is  in  accordance  with  the  finding  of  the  *jury, 
and  it  will  be  most  dangerous  in  this  particular  case  to  put 
ourselves  in  the  place  of  a  jury  and  because  we  think  seven 
acres  may  make  a  difference,  or  £10  a  year  may  make  a  dif- 
ference, to  set  aside  the  finding  of  the  jury,  which  is  that 
neither  one  is  material  or  substantial.  I  think  the  surety  is 
not  released.  The  doctrine  of  the  release  of  suretyship  is 
,  carried  far  enough,  and  to  the  verge  of  sense,  and  I  shall  not 
be  one  to  carry  it  any  further.  Judgrnent  affirmed. 

Solicitors  for  plaintiflE :  Johnston  &  Harrison^  for  Harri- 
son &  Little,  Penrith. 
Solicitor  for  defendant :  Arnison^  Penrith. 

See  Brandt  on  Suretyship,  ^§  339,  not  to  be  liable :  Whitcher  o.  Hall,  5 

845-7  ;  25  Eng.  Rep.,  441  note.  Barn.  &  Cress.,  269.  11  Eng.  C.  L. 

V\rhere  plaintiff  agreed  that  he  would  Unless  the  conditions  of  a  guaranty 
keep  twenty  cows  during  the  season  are  strictly  complied  with  by  the  party 
for  the  dairying  business,  and  sell  the  to  whom  the  guaranty  is  given,  the 
butter  made  from  said  dairy  of  cows  guarantor  will  not  be  bound, 
to  defendant  to  be  delivered  at  a  time  See  17  Eng.  Rep.,  185  note, 
and  place  specified,  at  a  price  per  New  York :  Leeds  v.  Dunn,  10 
pound  named,  and  defendant  agreed  N.  Y.,  469;  Grant  o.  Smith,  46  id., 
to  pay  for  the  butter  to  be  delivered,  93  ;  Dobbin  v.  Bradley,  17  Wend.,  422  ; 
and  plaintiff  at  the  commencement  of  Birckhead  v.  Brown,  5  Hill,  640 ; 
the  dairy  season  put  twenty  cows  on  Barnes  t).  Barrow,  61  N.  Y. ,  39. 
his  farm  from  which  butter  was  made  Where  a  guaranty  is  given  to  pay 
until  the  end  of  the  season,  which  was  for  different  kinds  of  goods  to  be  sold 
about  the  middle  of  November,  except  on  a  credit  of  six  months,  and  the 
that  three  of  the  cows  about  the  1st  of  goods  are  sold,  one  kind  qn  a  credit  of 
September,  and  two  of  them  about  the  six  and  the  other  on  a  credit  of  four 
middle  of  October,  ceasing  to  yield  months,  the  guarantor  is  not  holden 
more  than  about  a  quart  of  milk  each  for  any  part  of  such  sale,  even  though 
per  day  and  to  be  of  much  value  for  the  seller  wait  six  months  before  de- 
dairy  purposes,  were  respectively  sold  manding  payment, 
at  those  dates :  Held,  that  plaintiff  How  far  a  bill  of  the  goods  is  oon- 
could  not  sustain  an  action  on  the  con-  elusive  on  the  vendor,  considered  : 
tract.  By  the  contract  plaintiff  was  Leeds  o.  Dunn,  10  N.  Y.,  469;  Hen- 
required  to  keep  during  the  season  derson  v.  Marvin,  31  Barb.,  297,  11 
twenty  milch  cows,  and  when  any  of  Abb.  Pr.,  142. 

those  provided  ceased  to  yield  milk,  it        So,  though  the  purchases  are  mer- 

was  his  duty  to  procure  others  within  aged :    Stewart  v.    Ranney,   26   How. 

a  reasonable  time:  Oakley  tj.  Morton,  Pr.,  279,  reversing 23  How.  Pr.,  205. 
11   N.  Y.,  25;    King  JPhilip,  etc.,   v.        Defendant  guarantied  that  B.  &  S. 

State,  12  R.  L,  82  ;  Jenkins  v.  Wheeler,  should  receive  and  pay  for  a  8t,eam  en- 

2  Abb.  App.  Cas.,  442,  444 ;  S.  C.  more  gine  and  two  boilers  of   a  given  ca- 

fully.  8  Keyes,  645,  654,  4  Trans.  App,,  pacity   and    power,    particularly    de- 

450,  459,  affirming  4  Rob. ,  573  ;  Bald-  scribed,  at  an  agreed  price.     By  an 

win  V.  New  York,  etc.,  3  Boaw.,  530,  agreement  of  the  principals,  without 

545.  the  assent  of  the  surety,   an  engine 

In  a  similar  case  a  surety  for  per-  with  three  boilers  and  of    a  greater 

formance  of  such  a  contract  was  held  capacity  and  power,  at  an  additional 
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price,  was  sabstitated.     Held,  that  the  the  principal  for  basineas  purposes  and 

change  in  the  contract  was  a  material  the  chief  portion  of  the  residue  was 

one,  imposing  entirely  new  obligations  adjusted  by  discharging  an  old  debt 

npon  the  contracting  parties  and  dis-  to  the  party  making  the  advance,  and 

charged  the  surety  from  any  liability:  but  $1,000  was  actually  so  advanced, 

Grant  v.  Smith,  46  N.  Y.,  93.  and  no  notice  of  this  was  given  to  the 

So  where  defendant  guarantied  pay-  surety,  he  is  not  liable  :  Mc Williams 

ment  of  the  purchase  price  of  a  cargo  v.  Mason,  6  Duer,  270  ;  Blest  o.  Brown, 

of  nuts,  and  the  vendor  and  vendee,  8  Giff.,  450  (see  25  Eng.  R.,  443  note) ; 

without  his  consent,  changed  the  con-  Shine  v.   Central,   etc.,   70  Mo.,  524; 

tract  so  as  not  to  require  the  vendee  to  Watriss  v.  Pierce,  82  N.  H.,  560  ;  Ham 

take  the  deck  load.     Held,  defendant  v.  Greve,  84  Ind.,  19. 

was  discharged :    Eneas  «.  Hoops,  42  Yet    where    the    agreement  of  the 

N.  Y.  Super.  Ct.  R.,  517.  lender  to  make  such  an  advance  upon 

The  sureties  upon  a  bond,  wherein  the  guaranty  is  first  made,  and  the 

the  principals  have   obligated  them-  guaranty  having  been  afterward  ob- 

selves  to  the  United  States  to  open  a  tained,  the  lender  faithfully  performs 

ship  canal  three  hundred  feet  in  width  his  agreement,  the  surety  or  guarantor 

and  twenty  feet  in  depth,  and  keep  it  is  not  absolved  from  liability  because 

open  the  same  width  and  depth  for  the  principal  debtor,  unknown  to  the 

four  and  a  half  years  from  the  time  of  lender,  induced  him  to  become  bound 

the  acceptance  of   the   work   by  the  by  a  concealment  or  misrepresentation 

Sf»cretary  of  War,  are  discharged  from  as  to  the  nature  of  the  agreement  (25 

all  liability  on  the  same,  if  the  princi-  Eng.  Rep. ,  442  note)  :  Mc  Williams  v. 

pals  do  not  perform  their  agreement  Mason,  1  Rob.,  676,  2  Abb.  Pr.  (N.S.), 

for  opening  the  channel  according  to  211,  affirmed  81  N.  Y.,  distingaishing 

its  terms,  and  the  government  accepts  S.  C. ,  6  Duer,  276. 

the  work  with  a  channel  only  eighteen  See  also  Western,  etc.,  v.  Clinton,  66 

feet  in  depth  instead  of  twenty,  as  re-  N.  Y.,  326 ;  Magee  «.  Manhattan,  etc., 

quired  by  the  contract :  United  States  92  U.  S.  R.,  98;  Cunningham  v.  Bu- 

f?.  Corwine,  1  Bond,  339.  chanan,  10  Grant's  (U.C.)  Chy..  523. 

Where  the  bond  by  a  surety  pur-  The  question  of  benefit  or  prejudice 
ported  to  guarantee  the  payment  of  t»  the  surety  is  not  the  test  of  his  re- 
flour  to  be  supplied  by  the  obligee  (of  sponsibility.  If  the  terms  on  which 
a  spetcified  quality)  in  order  to  enable  he  engages  are  not  fully  observed ;  if 
the  principal  debtor  to  execute  a  con-  any  practice  or  deceit  has  taken  place 
tract,  and  the  obligee  designedly  sup-  which  makes  the  contract  between  the 
plied  inferior  flour  so  that  the  contract  debtor  and  creditor  different  from  that 
was  annulled,  the  obligor  is  entitled  assented  to  ;  or  if,  without  deceit,  a 
to  have  the  bond  cancelled :  Blest  v,  material  change  has  been  made,  and 
Brown,  SGiif.,  450.  this  is  not  communicated  to  and  as- 
A  party  who  has  engaged  to  guaran-  sented  to  by  the  surety,  he  is  dls- 
tee  the  payment  of  the  paper  of  an-  charged. 
other,  made  payable  at  a  particular  See  17  Eng.  Rep.,  184  note, 
bank,  is  not  liable  upon  a  note  drawn  Canada,  Upper:  Titus  v.  Durkee, 
by  such  party,  although  it  be  deposited  12  U.  C.  Com.  PI. ,  367 ;  O'Neil  v.  Car- 
foT  collection  in  the  bank  specified  in  ter,  9  U.  C.  Q.  B.,  470  ;  Grieve  «.  Smith, 
the  guaranty  previous  to  its  maturity,  23  id.,  23. 

and  notice  thereof  g^ven  to  the  guar-  English:    Bowmaker    «.    Moore,    7 

an  tor:  Dobbin  v.  Bradley,  17  Wend.,  Price,  223. 

422.  Maine:     Andrews    v.    Marrett,    58 

Surety  by  promissory  note  for  a  float-  Maine,  539  ;  Thomas  i).  Stetson,  59  id., 

ing  balance  due  to  bankers  from  a  cus-  229. 

tomer,  is  not    liable   if    the  bankers  Massachusetts:    Brigham  v.  Went- 

credit    the    customer    with    the    full  worth,  11  Cush.,  123. 

amount  of  the  note  without  advancing  Missouri :  Farrar  v.  Kramer,  5  Mo. 

tlie  money  at  the  time :  Archer  «.  Hud-  App.  R.,  167. 

son,  7  Beav.,  551.  New  York:    Grant    d.    Smith,    46 

Where  a  party  agrees  to  be  bound  N.  Y.,  93  ;  Coleman  v.  Wade,  6  id.,  44  ; 

for  |l,d00  expected  to  be  advanced  to  Fellows  v,  Prentiss,  8  Den.,  512  ;  Cole- 
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mard  v.  Lamb,  15  Wood.,  381  ;  Hen-  absence  of  proof  of  knowledge  of  this 
derson  v,  Marvin,  31  Barb.,  297  ;  Eneas  contemporaneous  a^n'^ement,  the  gaar- 
«.  Hoops,  42  N.  Y.  Super.  Ct.  R.,  517  ;  antor  in  the  lease  was  released  :  Farrar 
McWilliams  v.  Mason,  0  Duer,  276  ;  v.  Kramer,  5  Mo.  A  pp.  R.,  1G7. 
Wilson  V.  Roberts,  5  Bosw.,  100  ;  Where,  on  divorce,  the  husband  was 
Sailly  V.  Elmore,  2  Paige.  497.  adjudged  to  pay  the  wife,  for  the  sup- 
United  States,  Circuit  and  Dis-  port  of  their  children,  a  certain  Annual 
triot :  U.  S.  v.  Gorwine,  1  Bond,  839.  sum  in  quarterly  instalments,  on  speci- 
Virginia  :  Shannon  v.  McMullin,  25  fied  days,  and  he  gave  a  bond  with  surety 
Gratt.,  211.  for  such  payment.  Afterwards,  on  the 
A  valid  agreement  reducing  the  in-  wife's  petition,  and  without  the  consent 
terest  on  a  bond  and  mortgage  from  of  the  husband  or  his  surety,  the  judg- 
seven  per  cent,  to  six  per  cent.,  will  ment  was  modified  so  ss  to  require  pay- 
discharge  the  sureties  on  the  bond  be-  ment  of  a  larger  sum,  in  quarterly 
cause  it  alters  the  contract.  A  mere  instalments,  on  different  days  from 
acceptance  of  six  per  cent,  instead  of  those  previously  named.  Held,  that 
seven  per  cent,  is  not  such  a  change  the  surety  was  discharged,  notwith- 
of  the  contract  as  will  release  the  sure-  standing  the  surety  entered  into  the 
ties,  although  the  holder  of  the  mort-  bond  with  knowledge  that  the  court 
gage  expressly  says  that  the  rate  will  had  power  to  alter  the  judgment  for 
thereafter  be  only  six  per  cent :    The  alimony. 

Bank  for  Savings  v.  Webster,  1  N.  Y.  It  seems,  that  if  the  last  judgment  had 
Monthly  Law  Bull.,  70.  been  merely  that  the  husband  pay  a 
If  the  Croton  water  pipes,  which  are  sum  additional  to  that  first  allowed, 
arranged  for  an  entire  building  rented  leaving  the  original  sum  undisturbed, 
in  tenements,  and  which  supply  water  the  surety  would  have  remained  liable : 
to  the  part  occupied  by  the  tenant,  get  Sage  v.  Strong,  40  Wise,  576. 
out  of  repair,  the  landlord  of  the  whole  Defendant,  as  surety,  entered  into  a 
building  is  the  one  to  repair  them,  and  bond  that  his  principal  should  insure 
not  a  tenant  who  merely  occupies  a  par-  and  keep  insured  certain  buildings  on 
ticular  part  of  the  building,  for  a  tenant  lands  mortgaged  by  him  to  plaintifiF. 
is  not  bound  to  make  permanent  repairs  Afterwards  the  position  of  the  build- 
that  relate  to  the  whole  structure  when  ings  was  altered  by  the  mortgagee 
he  merely  occupies  part  of  it.  The  act  in  possession,  the  outbuildings  being 
of  the  landlord,  who  occupied  the  lower  brought  nearer  to  the  house,  and  the 
part  of  a  building,  in  shutting  off  the  risk  thus  increased  :  Held,  that  defend- 
water  from  the  upper  part,  because  the  ant  was  thereby  discharged  :  Grieve 
Croton  water  pipes  were  out  of  order,  v.  Smith,  23  U.  C.  Q.  B. ,  28. 
and  the  tenant  who  occupied  such  upper  Where  defendant  became  surety  to 
part  refused  to  repair  them,  held  to  the  plaintiff  for  the  rent  of  a  certain 
amount,  under  the  circumstances,  to  an  piano  hired  to  one  H.,  and  for  its  re- 
eviction  sufficient  to  justify  the  tenant  turn  on  reauest,  and  plaintiff  after- 
in  abandoning  the  premises,  and  in  that  ward  sold  the  piano  to  H.,  taking  in 
way  relieving  himself  and  surety  from  security  a  bill  of  exchange  on  England, 
the  payment  of  rent :  West  Side  Sav.  with  the  understanding  that  if  the  bill 
Bank  v.  Newton,  57  How.,  152,  76  should  be  dishonored  the  sale  should 
N.  Y.,  616,  reversing  8  Daly,  332.  be  void:  Held,  that  by  such  agreement 
Premises  were  leased  in  writing,  pos-  defendant  was  discharged  from  his 
session  to  be  given  on  a  day  named,  guarantee  :  O'Neil  v.  Carter,  9  U.  C 
It  was  stipulated  at  the  expiration  of  Q.  B. ,  470. 

the  term  the  lessee  should  deliver  up  Where  a  surety  agreed  a  purchaser 

the  premises  in  as  good  condition  as  should  make  certain  payments  on  the 

when  received,  wear  and  tear  and  acci-  purchase    price  of  certain  mills,   the 

dents    excepted.      Contemporaneously  grantee    being   required    to  keep  the 

with  the  lease  it  was  agreed  between  mills  insured  in  the  sum  of  $4,000  and 

the  lessor  and  lessee  that  the  building  assign  the  policy  to  the  grantor,   and 

should  be  changed  and  remodeled  by  the  grantor  agreed  ,to  and  did  waive 

the  lessor  at  an  expense  of  $1,500,  pos-  the  insurance :    Held,  the  surety  was 

session  to  be  given  upon  the  completion  discharged  :   Titus  v.  Durkee,  12  U.  C. 

of  the  improvements  :  Held  that,  in  the  Com.  PI.,  867. 
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C.  applied  to  the  plaintiff  to  be  sup-  should  decline  this  reference,  then  that 

plied  with  gas  light  and  meter  on  the  the  bill  should  be  dismissed  with  costs: 

premises  occupied    as    the    Gramercy  Gooderham  t.   Bank,   etc.,  0  Grant's 

Park  House,  and  agreed  to  pay  for  the  Chj.,  89. 

same  on  the  usual  terms ;  E.  signing  the  To  an  action  upon  a  bond  given  by 
application  as  surety.  Subsequently  C.  the  defendant  to  the  plaintiffs  as  se- 
ceased  to  be  the  occupant  of  the  prem-  curity  that  F.,  whom  the  plaintiffs  had 
ises  and  W.  became  his  successor,  appointed  their  agent  to  sell  sewing 
Held  that  E.  by  signing  the  application  machines,  should  account  for  and  pay 
undertook  to  pay  for  gas  and  meter  over  to  them  the  proceeds  of  all  sales, 
supplied  to  C.  at  the  Gramercy  Park  it  is  no  defence  that  F.  had  partners 
House  if  C.  did  not  pay;  but  that  he  and  others  interested  with  him  in  sell- 
was  not  liable  for  gas  furnished  to  W.  ing  the  machines, 
after  he  became  the  landlord.  The  fact  that  F.  had  partners  will 

Held,  also,  that  E.  could  not  be  made  not  affect  his  personal  liability  (or  that 

liable  to  pay  for  gas  f umishd  to  W.  on  of  the  surety)  for  machines  personally 

account  of  C.'s  neglect  to  give  notice  to  ordered  by  him  ;  where  it  appears  that 

the  plaintiff  of  the  change  of  proprie-  the  plaintiffs,  although  they  knew  that 

torship  of  the  hotel :  Manhattan  Gas  F.  had  partners,  never  recognized  the 

Light  Ck).  «.  Ely,  39  Barb.,  174,  25  How.  latter  as  their  agents,  or  delivered  ma- 

Pr.,  237.  chines  to  any  one  but  F.,  or  upon  his 

So  a  guarantee  for  payment  of  sales  order ;  and  his  written  power  of  attor- 

to  partners,  if  one  retire  and  a  sale  be  ney  was  never  revoked  or  discharged : 

made  to  those  remaining  :   Chancellor,  Palmer  v,  Bagg,  64  Barb.,  641. 

etc,  0.  Baldwin,  5  M.  &  W.,  580;  Cr^  Though  where  one  was  surety  for 

mer  «.  Higginson,  1  Mason,  323,  837 ;  two    trustees   as  guardians,  and  one 

Penoyer  v.   Watson,   16  Johns.,  100;  died,  it  was  held  that  the  trust  sur- 

C*oii'nectieut,  etc.,  «.  Bowler,  1  Holmes  vived,  and  that  the  suretv  was  respon- 

(U.S.),  263.  sible  for  the   acts  of   the   surviving 

See  Power  t,   Alger,   18  Abb.   Pr.,  guardian  :  People  «.  Byron,  3  Johns. 

284.  475  ;  Greer  «.  Bush,  57  Miss. ,  575,  Cas. .  53. 

585  and  cases  cited.  Though  where  one  of  two  guardians 

So  in  case  of  a  guaranty  to  an  indi-  has  been  discharged  by  the  orphan's 
vidu&l,  the  guarantor  is  not  liable  to  a  court,  and  the  other  afterwards  be- 
firm,  of  wliicn  such  individual  is  a  mem-  comes  insolvent,  and  the  surety  for 
ber,  which  supplies  the  goods  :  Barnes  both  pays  the  money  due  by  the  latter 
€.  Barrow,  61  K.  Y.,  39.  to  his  ward,  the  surety  cannot  demand 

A  person  became  surety  for  another  the  amount  paid  from  the  discharged 
for  tne  due  discharge  of  his  duty  as  guardian:  Hocker  v,  Baskins,  1  Pear- 
agent  in  the  purchase  of  wheat  for  a  son  (Penn.),  187. 

mercantile  firm.     Afterwards  the  agent  Where  sureties  guarantied  the  pay- 

and  his  principals  entered  into  an  agree-  ment  of  advances  on  drafts  at  sixty 

ment  for  partnership,  and  during  the  days,  they  are  not  liable  upon  drafts  at 

eoDtinuance  thereof  he  became  indebted  ninety  days  :   Birckhead  «.  Brown,  5 

to  his  copartners  in  the  sum  of  $760,  Hill.  640,  2  Den.,  375. 

and  the  surety  having  been  called  upon.  Where  a  party  had  purchased  real 

executed  a  confession  of  judgment  for  estate  and  executed  a  bond  to  make 

the  amount  of  his  principals'  indebted-  certain  improvements  thereon,  and  af- 

Dess,  in  ignorance,  as  he  alleged,  of  the  terwards  his  grantor,  the  obligee  in  the 

fact  that  the  agency  had  caused  and  a  bond,  advised  him  not  to  make  the  im- 

partnership  been  formed.  provements  because    he    never  could 

Upon  a  bill  filed  to  enforce  the  jndg-  pay  for  the  property  ;   held,  that  the 

ment  agajnst  the    surety,  the  court,  grantor  was  estopped  to  maintain  an 

under  the  circumstances,  directed  a  ref  •  action  against  the  sureties  on  the  bond : 

erence  to  ascertain  what,  if  any,  portion  Davis  v.  Williams,  49  Iowa,  83. 

of  the  debt  for  which  the  assignment  Where  the  contract  guarantied  by 

-was  given,  arose  in  respect  of  dealings  the  sureties  provides  for  alterations  by 

daring  the  agency,  reserving  further  the  principal  parties  to  the  contract,  the 

directions  and  costs ;  or  if  the  plaintiffs  surety  is  not  discharged  by  alterations 

28  Eno.  Rep.  63 
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made  pursuant  to  the  terms  of   the  debtor  for  such  insurance  :    Soule  «. 

contract:    Board,     etc.,    «.    Burr,    2  Union  Bank,  30  How.  Pr.,  105. 

Sweeny,  25.  Where  the  surety  had  secured  him- 

An  order  of  the  directors  of  a  com-  self  by  a  chattel  mortgage,  and  the 

pany,  not  warranted  by  the  act  of  in-  debtor  and  creditor  agreed,  with  the 

corporation  or  the  by-laws,  will  not  re-  assent  of  the  surety,  that  the  debtor 

lieve  the  surety  of  an  officer  of  the  should  market  the  property  mortgaged, 

company  from  his  liability  on  a  bond  pay  over  the  proceeds  to  the  creditor, 

given    to    the    company    conditioned,  and  the  debtor  sold  property  mortgaged 

among  other  things,  that  the  offic-ef  for  sufficient  to  pay  the  debt,  it  was 

should   keep   and  obey  the  by-laws;  held  that  by  the  transaction  the  debtor 

neither  would  an  order  or  direction  of  became  the  creditor's  agent,  and  the 

the  directors  with  respect  to  the  funds  surety  was  released  :  Chanter  v.  Rear- 

of  the  company,  unless  within  the  le-  don,  32  Mich.,  162. 

gitimate  authority  of  the    board,   be  So  where  the  creditor  sold  property 

any  justification  to  the  treasurer   for  belonging  to  the  debtor,  under  an  agree- 

committing  a  breach  of  his  bond  with  ment  that  the  proceeds  should  be  ap- 

reference    to    the    disposition    of   the  plied  on  the  debt ;  held,  on  receipt  by 

funds,  by  acting  in  direct  violation  of  the  creditor  of  sufficient  proceeds  to 

the  by-laws,  or  relieve  his  surety  from  pay  the  debt  the  creditor  could  not 

liability  :  Spring  Hill,  etc.,  v.  Sharp,  3  otherwise  apply  them,  and  the  surety 

Pugsley  (N.B.),  608.  was  released  :    Mellendy  v.  Austin,  69 

Where  defendant  indorsed  the  notes  Ills.,  15. 
sued  on,  on  the  understanding  and  Where  one  surety  received  from  the 
agreement  with  the  plaintiffs,  by  whom  principal  debtor  an  indemnifying  chat- 
they  were  to  be  discounted,  that  the  tel  mortgage,  a  co-surety  has  no  right 
proceeds  should  be  applied  in  the  of  action  against  such  mortgagee  for 
purchase  of  pork,  on  which  plaintiffs  failing  to  cause  the  mortgage  to  be  re- 
were  to  take  and  hold  security  for  the  corded,  if  it  were  taken  upon  an  agree- 
payment  of  the  notes  ;  plaintiffs  had  ment  that  it  should  not  be  placed  upon 
such  security  on  pork,  which  was  of  record :  White  v.  Carleton,  62  Ind., 
greater    value    than    the    amount    of  371. 

the  notes ;  plaintiffs  through  their  A  promissory  note  made  by  Huber 
negligence  lost  such  security,  the  and  Austin  to  the  order  of,  and  in- 
makers  either  having  been  allowed  to  dorsed  and  transferred  by,  one  Ruther- 
sell  the  pork  and  receive  the  proceeds,  ford  to  defendant,  was  sold  by  the 
or  such  proceeds  having  been  received  latter  to  the  plaintiff  for  a  valuable 
by  the  plaintiffs  and  applied  to  other  consideration,  the  defendant  at  the 
liabilities  of  the  makers.  Held,  that  time  guarantying  the  payment  thereof, 
defendant  was  discharged.  As  between  The  note  was  not  protested  for  non- 
the  parties  it  was  held  unnecessary  to  payment,  nor  was  any  notice  thereof 
discuss  the  right  of  the  makers  to  give  given  to  the  indorser.  The  makers  of 
valid  warehouse  receipts  for  such  pork  the  note  were  insolvent,  but  the  in- 
to plaintiffs,  there  being  enough  shown  dorser  was  good.  Held,  that  the  fact 
to  create  a  valid  pledge  of  the  pork  for  that  the  indorser  was  discharged  by  the 
the  special  purpose  of  the  agreement,  failure  of  the  plaintiff  to  notify  him 
and  to  provide  a  fund  to  which  defend-  did  not  relieve  defendant  from  his  lia- 
ant  looked  for  protection.  bility  on  the  guaranty.     The  principle 

The  alleged  impracticability  of  the  that  the  surrender  by  a  creditor  to  the 

bank  attending  to  the  sale  and  disposi-  principal  debtor  of  collateral  security, 

tion  of  such  property  in  their  ordinary  held  by  the  former,  releases  a  surety 

course  of  business  was  held  immate-  for  the  same  debt,  has  no  application 

rial,  there  being  an  express  agreement  to  such  a  case  :  Deckes  v.  Works,  18 

as    above    stated:    Molson's    Bank  v.  Hun,  266. 

Girdlestone,  44  U.  C.  Q.  B.,  54.  A  sale  by  a  creditor  of  collateral  secu- 

Where  the  creditor  included  in  his  rities  placed  in  his  hands  by  the  prin- 

security  premiums  for  three  years  in-  cipal  debtor,  in  violation  of  a  stipula- 

snrance  on  certain  property  mortgaged,  tion   for  a    particular    notice  of   sale 

but  did  not  keep  up  the  insurance,  he  contained  in  the  contract  under  which 

was  held  liable,  in  case  of  loss,  to  the  t^ey  were  pledg^,  does  not  per  ie  dis- 
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charge  a  saretj,  in  toto,  who  is  liable  qaent  to  the  execution  of  the  lease  and 

for  the  debt,  but  bj  such  sale  the  cred-  taking  possession   thereunder  bj  the 

itor  makes  the  securities  his  own,  to  lessor,  agreed  with  the  lessee  to  rent 

the  extent  of  discharging  the  surety  of  the  premises  for  them  at  their  risk, 

an  amount  equal  to  their  value :  Voee  crediting  to  them  anv  receipts  for  rent, 

V.  Florida,  etc.,  50  N.  Y.,  369.  with  a  condition  that  the  agreement 

The  non-performance  by  a  landlord,  should  not  impair  or  alter  the  relations 

within  the  time  specified,  of  an  inde-  of  the  parties,  the  covenants  of  the 

pendent  agreement  indorsed  upon  the  lease,  or  the  security  for  the  rent : 

lease  to  make  certain  improvements  in  Held,   that  the  agreement  did  not 

the  demised  premises,  does  not  dis-  operate  to  discharge  the  sureties,  al- 

charge  the  whole  contract,  so  as  to  re-  though  they  had  no  knowledge  or  no- 

lieve  the  tenant  from  liability  for  rent,  tice  of  it ;  that  the  agreement,  without 

and  release  the  surety.  the  condition,  was  no  more  in  effect 

In  such  cases,  it  seems  that  the  ten-'   than  a  consent  that  the  lessees  might 

ant  may  sue  for  damages,  or  make  the  underlet ;  and  that  under  the  condi- 

improvements  and  deduct  the  expense  tion,  the  rights  of  the  sureties,  and 

from  the  accruing  rent.  consequently  their  liability,  were  in  no- 

An  agreement  on  the  part  of  a  cred-  wise  affected, 

itor  to  accept,  from  the  principal  debtor,  A  new  agreement  between  a  creditor 

a  sum  less  than  the  stipulated  amount,  and  his  principal  debtor  will  not  dis- 

without  any  other  change  in  the  agree-  charge  their  sureties  when,  by  the  new 

ment  between  them,  will  not  discharge  agreement,  the  remedies  of  the  cred- 

a  surety  for  the  debt :  Ellis  v.  McCor-  itor  against  the  sureties  are  expressly 

mick,  1  Hilt.  R.,  813.  and  clearly  reserved :  Morgan  i).  Smith, 

A  surety  is  not  discharged  by  a  con-  70  N.  Y.,  537. 

tract  between  his  principal  and  their  An  attachment  bond  given  under  the 

common  obligee,  which  does  not  place  statutes  of  Rhode  Island  (Chap.  196, 

him  in  a  different  position  from  that  g  20),  is  vacated  by  the  death  of  the 

which  he  occupied  before  the  contract  defendant  before  final  judgment  against 

was  made :  Roach  v.  Summers,  20  Wal-  him  in  the  action  in  which  the  bond  is 

lace,  165.  given,  though  the  suit  be  continued 

The  lease  contained  a  clause  that  the  against    his    personal    representative, 

lessees  would  not  assign  it,  or  let  or  and  judgment  recovered  against  the 

underlet  the  premises  without  the  con-  latter:    Upham  v.  Dodge,   11  R.    I., 

sent  of  the  lessor.     The  latter,  subse-  621. 


[8  Queen's  Bench  Division,  609.] 
June  6,  1878. 

Bx  parte  Bradlaugh. 


Ofnteene  Book,  Order  for  Destruction  of— 20  &  21  Vict.  c.  88,  s.  1 — Absence  of  Juris- 
diction— Certiorari  taken  away — 2  <&  8  Vtet.  c.  71,  «.  49 — Metropolitan  Police 
Courts. 

A  section  in  an  act  of  Parliament  taking  away  the  certiorari  held  not  to  apply  in 
the  case  of  a  total  absence  of  jurisdiction. 

An  order  by  a  magistrate  for  the  destruction  of  obscene  books  under  20  &  21 
Vict.  c.  83,  8.  1,  is  bad  if  it  merely  states  that  the  mag^trate  was  satisfied  that  the 
books  were  obscene,  but  not  that  he  was  satisfied  that  the  publication  of  them 
-would  be  a  misdemeanor,  and  proper  to  be  prosecuted  as  such. 

In  this  case  the  applicant  in  person  had  obtained  a  rule 
nisi  for  a  certiorari  to  bring  up  an  order  of  a  metropolitan 
magistrate,  under  20  &  21  Vict.  c.  83,  for  the  destruction  of 
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certain  books  of  which  the  applicant  claimed  to  be  the 
owner,  as  obscene  publications,  on  the  ground  that  the  or- 
der did  not  show  any  lurisdiction  on  the  iace  of  it,  because 
it  did  not  state  that  the  magistrate  was  satisfied  that  the 
publication  of  the  books  would  be  a  misdemeanor,  and 
proper  to  be  prosecuted  as  such. 

The  order  was  in  substance  as  follows:  It  recited  that 
complaint  had  been  made  by  John  Green  to  Mr.  Flowers, 
one  of  the  metropolitan  police  magistrates,  sitting  at  Bow 
Street,  within  the  metropolitan  police  district,  that  he  had 
reason  to  believe  that  certain  obscene  books  were  kept  by 
Edward  Truelove,  at  his  shop,  No.  256  Holborn,  in  the 
510]  county  of  Middlesex,  within  the  metropolitan  *police 
district,  for  the  purpose  of  sale  or  of  being  otherwise  pub- 
lished for  the  purposes  of  gain ;  that  the  magistrate  being 
satisfied  that  the  belief  of  the  said  John  G-reen  was  well 
founded,  and  that  the  publication  of  the  books  was  a  mis- 
demeanor, proper  to  be  prosecuted  as  such,  thereon  issued 
his  warrant  pursuant  to  20  &  21  Vict.  c.  83,  for  the  seizure 
of  the  books  under  that  statute :  that  certain  books  being 
copies  of  a  work  called  the  Fruits  of  Philosophy,  kept  for 
the  purpose  of  sale,  or  of  being  otherwise  published  for  the 
purpose  of  gain,  had  been  seized  and  brought  before  Sir  J. 
T.  Ingham,  one  of  the  metropolitan  police  magistrates,  sit- 
ting at  Bow  Street ;  that  he  nad  issued  a  summons  to  the 
said  Edward  Truelove,  as  occupier  of  the  said  shop,  to  ap- 
pear and  show  cause  why  the  books  should  not  be  destroyed., 
and  that  the  applicant  appeared  before  Mr.  Vaughan  at  the 
hearing,  and  claimed  to  be  the  owner  of  the  books.  The 
order  then  proceeded  to  state  that  the  magistrate  having  ex- 
amined the  said  books  and  duly  considered  the  premises, 
and  being  satisfied  that  the  saia  books  so  seized  were  ob- 
scene, did  order  their  destruction  (*). 

Q)  2  &  3  Vict.  c.  71  (an  Act  for  Regu-  and    does   believe,   that  any  obscene 

lating  the  Police  Conrts  in  the  Metrop-  books,  &c. ,  are  kept  in  any  boose,  shop, 

oils),  s.  49,  enacts  that  no  information,  &c.,  within  the  limits  of  the  jarisdiction 

conviction,  or  other  proceeding  before  of  any  such  magistrate  or  justices  for 

or  by  any  of   the   said    magistrates,  the  purpose  of  sale  or  distribution.  &c. , 

shall  be  quashed  or  set  aside,  or  ad-  or  bleing  otherwise  published  for  the 

judged  void  or  insufficient  for  want  of  purposes  of  gain,  &c.,  &c.,  and  upon 

form,  or  be  removed  by  certiorari  into  such  magistrate  or  justices  being  also 

Her  Majesty's  Court  of  Queen's  Bench,  satisfied  that  any  of  such  articles  so  kept 

20  &  21  Vict.  c.  83,  s.  1,  provides  for  any  of  the  purposes  aforesaid  are 
that  "  it  shall  be  lawful  for  any  metro-  of  such  a  character  and  description 
politan  police  magistrate,  or  other  sti-  that  the  publication  of  them  would  be 
pendiary  magistrate,  or  for  any  two  misdemeanor,  and  proper  to  be  prose- 
justices  of  the  peace,  upon  complaint  cuted  as  such,"  to  issue  a  warrant  to 
made  before  him  or  them,  on  oath,  that  search  such  house,  shop,  &c.,  and  seize 
the  complainaAt  has  reason  to  believe,  all  such  books,  &c.,  as  aforesaid,  found 
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*Besley  and  Tickell  showed  cause :  The  certiorari  [511 
is  taken  away  by  the  act  regulating  the  police  courts  in  the 
metropolis,  2  &  3  Vict.  c.  71,  s.  49. 

By  12  &  13  Vict.  c.  46,  s.  7,  the  order  may  be  amended 
by  the  court  on  the  return  to  the  certiorari^  if  suflScient 
grounds  were  in  evidence  before  the  magistrate  upon  which 
It  might  have  been  correctly  drawn  up  in  the  first  instance. 
The  defect  in  the  order  is  pure  matter  of  form.  The  magis- 
trate finds  that  the  books  were  obscene,  and  obviously  it 
was  meant  by  implication  that  they  were  the  species  of  ob- 
scene books  that  were  the  proper  subject  of  a  prosecution 
for  misdemeanor.  Every  reasonable  intendment  is  to  be 
made  in  favor  of  an  order  of  justices :  Rex  v.  Qlayton{'). 

It  is  not  unreasonable  to  construe  this  order  as  stating  in- 
ferentially  that  the  magistrate  was  satisfied  of  the  existence 
of  the  requisites  of  jurisdiction.  It  states  that  the  magis- 
trate who  issued  the  warrant  of  search  was  satisfied  that  the 
books  were  obscene,  and  the  fit  subject  of  a  prosecution  for 
misdemeanor,  and  upon  such  books  being  produced  before 
the  magistrate  who  makes  the  order,  he  finds  that  they  are 
obscene,  and  orders  their  destruction.  By  reasonable  in- 
tendment that  must  mean  that  he  acts  upon  a  similar  opinion 
to  that  of  the  first  magistrate.  His  finding  must  be  coupled 
with  the  previous  recital. 

The  applicant,  who  appeared  in  person,  was  not  called 
upon  to  support  the  rule. 

CooKBURN,  C.J.:  The  act  of  Parliament  makes  the 
magistrate's  jurisdiction  dependent  upon  two  conditions, 
first,  that  the  publication  must  be  obscene,  and  secondly, 
that  it  must  in  the  magistrate's  judgment  be  such  as  is  a 
misdemeanor  and  proper  to  be  prosecuted  as  such.  It  is 
not  enough  that  it  should  be  obscene.     If  the  Legislature 

in  any  sQch  house,  shop,  &c.,  and  to  trate  or  jastlces  shall  be  satisfied  that 
carry  all  the  articles  so  seized  before  such  articles,  or  any  of  them,  are  of 
the  magistrate  or  justices  issuing  the  the  character  stated  in  the  warrant,  and 
warrant,  or  some  other  magistrate  or  that  such  or  any  of  them  have  been 
jastlces  exercising  the  same  jurisdic-  kept  for  any  of  the  purposes  aforesaid, 
tion.  The  section  goes  on  to  provide  it  shall  be  lawful  for  the  said  magis- 
that  such  magistrate  or  justices  shall  trate  or  justices,  and  he  or  they  are 
thereupon  issue  a  summons  calling  hereby  required  to  6rder  the  articles  so 
npon  the  occupier  of  the  house,  shop,  seized,  except  such  of  them  as  he  or  • 
&C. ,  to  appear  within  seven  days  to  they  may  consider  necessary  to  be  pre- 
sbow  cause  why  the  articles  seized  served  as  evidence  in  some  further 
should  not  be  destroyed  ;  "  and  if  such  proceeding,  to  be  destroyed  at  the  ex- 
occupier,  or  some  other  person  clami-  piration  of  the  time  hereinafter  al- 
iog  to  be  the  owner  of  the  said  articles,  lowed  for  lodging  an  appeal,  unless 
shall  not  appear  within  the  time  afore-  notice  of  appeal  as  hereinafter  men- 
said,  or  shall  appear,  aad  the  magis-  tioned  be  given." 

0)  8  East,  67. 
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had  intended  that  it  should  be  subject  to  destruction  merely 
512]  *on  the  ground  of  its  being  obscene,  there  would 
have  been  no  meaning  in  inserting  the  additional  provision 
as  to  its  being  a  proper  subject  for  prosecution  as  a  misde- 
meanor. The  insertion  of  the  provision  shows  that  the  in- 
tention was  that  the  enactment  should  not  take  effect  when 
the  additional  element  of  fitness  for  prosecution  was  want- 
ing. The  order  now  before  us  is  defective  in  that  it  omits 
an  essential  element  of  jurisdiction,  viz.,  the  statement  that 
the  magistrate  was  of  opinion  that  these  books  wei^  the 
proper  subject  of  a  prosecution  for  misdemeanor.  The  pro- 
cedure prescribed  by  the  section  is  as  follows.  If  a  com- 
plaint is  made  stating  that  the  complainant  believes  that  an 
obscene  publication  is  kept  for  the  purposes  of  sale,  and  the 
magistrate  is  satisfied  that  such  publication  amounts  to  a 
misdemeanor  proper  to  be  prosecuted,  then,  and  then  only, 
he  is  to  issue  a  warrant  for  the  seizure  of  such  publication. 
When  the  seizure  has  taken  place  a  summons  is  to  be 
issued  to  the  party  who  occupies  the  premises  where  the 
publication  has  been  seized,  m  order  that  he  may  show 
cause  against  its  destruction.  When  the  matter  comes  be- 
fore the  magistrate  upon  the  summons  he  must  also  be  sat- 
isfied, on  the  production  before  him  of  the  publication,  that 
it  is  of  the  character  described  in  the  warrant ;  that  is  to 
say,  not  only  that  it  is  obscene,  but  also  that  it  amounts  to 
a  misdemeanor  proper  to  be  prosecuted.  It  is,  therefore, 
essential  to  his  jurisdiction  that  he  should  be  so  satisfied. 
Here  the  magistrate  who  issued  the  warrant  is  stated  to 
have  been  satisfied  that  the  books  were  not  only  obscene, 
but  that  they  also  formed  the  proper  subject  of  a  prosecu- 
tion for  misdemeanor,  and  therefore  the  warrant  is  correct 
in  point  of  form  ;  but  when  we  come  to  the  order  for  their 
destruction,  that  omits  to  state  that  they  were  the  proper 
subject  of  a  prosecution  for  misdemeanor,  but  finds  merely 
that  they  were  obscene.  The  order,  therefore,  does  not 
state  the  existence  of  matter  that  is  essential  to  the  jurisdic- 
tion. It  was  contended  that  the  certiorari  is  taken  away  by 
2  &  3  Vict.  c.  71,  s.  49.  1  entertain  very  serious  doubts 
whether  that  provision  does  not  apply  only  to  matters  in 
respect  of  which  jurisdiction  is  given  by  that  statute,  and 
not  to  matters  in  which  jurisdiction  is  given  by  subsequent 
statutes ;  but  it  is  not  necessary  to  deal  with  that  point. 
This  is  an  objection  founded  upon  an  absence  of  jurisdic- 
513]  tion  *appearing  on  the  face  of  the  order ;  and  I  am 
clearly  of  opinion  that  the  section  does  not  apply  when  the 
application  for  the  certiorari  is  on  the  ground  that  the  in- 
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ferior  tribunal  has  exceeded  the  limits  of  its  jurisdiction. 
It  may  possibly  be  that  when  this  order  is  brought  before 
us  on  certiorari^  the  7th  section  of  12  &  13  Vict.  c.  45,  may 
enable  us,  if  satisfied  that  the  necessary  ingredients  of  juris- 
diction existed,  to  cure  the  defect ;  but  it  is  unnecessary  to 
pronounce  any  opinion  upon  that  now.  At  present  the 
only  question  is  whether  the  writ  is  to  issue.  I  am  of 
opinion,  for  the  reasons  I  have  stated,  that  the  rule  should 
be  absolute  for  a  certiorari, 

Mellob,  J.:  I  am  of  the  same  opinion.  It  is  well  estab- 
lished that  the  provision  taking  away  the  certiorari  does 
not  apply  where  there  was  an  absence  of  jurisdiction.  The 
consequence  of  holding  otherwise  would  be  that  a  metro- 
politan magistrate  could  make  any  order  he  pleased  without 
question.  The  act  provides  that  if  a  magistrate  is  satisfied 
that  the  book  is  obscene  and  the  fit  subject  of  a  prosecution 
for  misdemeanor  he  may  issue  a  warrant  for  its  seizure, 
but  that  is  only  preliminary  to  the  order  for  its  destruction  ; 
and  in  order  that  it  may  be' legally  destroj^ed  the  magistrate 
before  whom  it  is  produced,  before  ordering  its  destruction, 
must,  upon  its  production  before  him,  form  an  entirely  dis- 
tinct and  independent  judgment  that  it  is  not  only  obscene, 
bat  the  proper  subject  of  a  prosecution  for  misdemeanor. 
He  is  not  to  take  it  for  granted  that  such  is  the  case  on  the 
strength  of  the  judgment  of  the  magistrate  who  issued  the 
warrant.  The  order  omits  to  state  that  the  magistrate  who 
made  it  was  satisfied  that  the  books  ordered  to  be  destroyed 
were  the  proper  subject  of  a  prosecution,  and  therefore  the 
order  on  the  face  of  it  shows  an  absence  of  jurisdiction. 

Mule  absolute. 

Solicitors  for  complainant :  Gollette  &  Collette, 

As  to  an  officer  taking  and  detaining  p.  943  ;  as  amended  1855,   p.   823,  4 

gambling  imstruments,  and  otiier  arti-  Edm.  Stat. ,  40. 

cles  to  be  used  as  evidence,  see  Willis        Where  the  magistrate  is  authorized 

V.  Warren,  17  How.  Pr.,  100, 1  Hilton,  to  destroy  gambling  instruments  with- 

590;  Spaulding  v.  Preston,  21  Verm.,  out  any  notice  to  and  hearing  of  the 

9,  1  Law  Reporter  (N.S.),  453;  Bolles  owner,   the    act   is   unconstitutional: 

t>.  State,  3  W.  Va.,  685,  687;   Hough-  Lowry  t).  Rainwater,  70  Mo.,  152,  21 

ton  u.  Bachman,  47  Barb.,  388;  Com.  Alb.  L.  J., 72;  FisliertJ.  McGier,  IQray, 

T.    Gaming    Implements,    119    Mass.,  1 ;   Hibbard  v.  People,  4  Mich.,  125  ; 

:J32;    Closson  t).  Morrison,  47  N.  H.,  Lincoln    v.    Smith,    27  Verm.,    355; 

482  ;  Ridgeway  u.  West,  60  Ind.,  871  ;  Wynehamer  v.  People,  13  N.  Y.,  378. 
Weller  v.  Ely,  ^CV)nn.,547;  Whart.        An  officer  and  his  posse,  under  a 

Crim.  PL  and  Pr.  (8th  ed.),  §  25.  search  warrant,  issued  under  the  Re- 

As  to  destruction  of  liquors:  Bishop's  vised  Statutes  of  Massachusetts,  ch.  50, 

Stat.  Crimes,  §§  988-996,  1056.  §  19,  seized  a  number  of  game  cocks. 

As  to  destroying  gambling   instru-  and  afterwards,  by  command  of  the 

ments:    Laws  N.  Y.,  1851,  chap.  504,  justice  before  whom  they  were  brought. 
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destroyed  the  same :  Held,  1.  That  in  a  provision  market,  bat  what  they 
the  game  cocks  were  not  implements  were  actually  worth  to  the  plaintiff  : 
of  gaming  within  the  meaning  of  the  5.  Where  the  motives  of  the  defend- 
statute ;  consequently  the  search  war-  ants  were  commendable,  only  the  act- 
rant  did  not  justify  their  seizure:  ual  damages  were  to  be  given  :  Cool- 
2.  Nor  were  they  apparatus  or  imple-  idge  v.  Choate,  7  Law  Reporter.  412, 
ments,  used  or  to  be  used,  in  gaming  Common  Pleas,  affirmed  11  Mete.,  79, 
under  the  Revised  Statutes,  ch.  142,  0  Law  Reporter,  205. 
g  5,  and  the  order  of  the  magistrate  The  measure  of  damages,  in  an  ac- 
did  not  justify  their  destruction :  tion  of  trespass  for  taking  and  carrying 
8.  The  search  warrant  was  evidence  away  and  destroying  game  cocks,  is 
that  the  officer  and  his  posse  were  law-  their  actual  value  to  the  plaintiff  as 
fully  present  at  the  time  of  the  seizure,  articles  of  merchandise  or  sale,  whether 
and  only  those  of  the  party  were  liable  the  market  for  them  is  in  this  state  or 
for  the  seizure  who  were  proved  to  elsewhere :  Coolidge  «.  Choate,  9  Law 
have  been  actually  engaged :  4.  The  Reporter,  205,  11  Mete.,  79,  affirming 
criterion  of  the  value  of  the  fowls  was  7  Law  Reporter,  412. 
not  what  they  would  bring  as  poultry 
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[IN  THE  COURT  OF  APPEAL,] 

514]  *HORNE  V.    ROUQUETTE. 

£Ul  of  JSiehanffe—lTuhrser  and  IhdorMe-rTndonemeni  Abroad — Notice  of  JDukom/OT 

hy  Non-aeceptanee. 

A  bill  of  exchange  drawn  in  England  and  payable  in  Spain,  was  indorsed  in 
England  by  the  defendant  to  the  plaintiff,  who  indorsed  it  to  M.,  residing  in  Spain. 
Acceptance  having  been  refused,  a  delay  of  twelve  days  occurred  before  M.  wrote 
to  inform  the  plaintiff  of  the  dishonor.  On  receipt  from  M.  of  the  notice  of  dishonor, 
the  plaintiff  gave  immediate  notice  to  the  defendant.  No  notice  of  dishonor  by  non- 
acceptance  is  required  by  the  law  of  Spain : 

Hdd,  that  the  plaintifif  was  entitled  to  recover  the  amount  of  the  bill. 

Appeal  of  the  defendant  from  the  judgment  in  favor  of 
the  plaintiff  by  Lord  Coleridge,  C.J.,  at  the  trial  without 
a  jury. 

The  facts  are  sufficiently  stated  in  the  judgments  of  Brett 
and  Cotton,  L.  JJ. 

Feb.  1,  2.  Benjamin^  Q.C.,  Murphy^  Q.C.  {Edwyn  Jones 
with  them),  for  the  defendant :  The  right  to  sue  in  this  case 
depends  upon  the  law  of  England  and  not  of  Spain ;  and 
therefore  the  action  is  not  maintainable  against  the  defend- 
ant who  had  no  sufficient  notice  of  dishonor  by  non-accept- 
ance. An  indorser  is  liable  according  to  the  law  of  the 
country  where  he  contracts  :  Mellish  v.  Simeon  (*) ;  Allen  v. 
Kembte(^)\  Oibhs  v.  FreTnonti^).    The  plaintiffs  counsel 

(')  2  H.  Bla.,  378.  O  6  Moo.  P.  C,  314.  (»)  9  Ex..  25. 
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may  rely  upon  Rothschild  v.  Currie  (*) ;  but  the  decision 
in  that  case  has  been  doubted,  Hirschfeld  v.  Smith  (*),  and 
it  does  not  appear  to  be  approved  of  in  Story  on  JBills, 
s.  366,  and  Aymar  v.  SheM^n  {*),  which  bears  a  strong  re- 
semblance in  its  facts  to  the  present  case,  is  a  strong  author- 
ity  to  show  that  as  between  indorser  and  indorsee  lex  loci 
contractus  must  prevail.  Bradlaugh  v.  De  Rin{*)  is  an- 
other illustration  of  the  same  principle. 

J.  Brovmy  Q.C.  {IT.  Cowie  with  him),  for  the  plaintiff: 
The  indorsement  to  Monforte  must  be  considered  as  having 
been  made  *in  Spain,  Btickley  v.  Hann{^)\  Chap-  [515 
man  v.  CottreU  (*) ;  Dunlop  v.  Higgins  (') ;  Harris' s  Case  (") ; 
and  therefore  no  notice  of  dishonor  by  non-acceptance  was 
needed.  It  is  the  law  of  the  country  where  the  bill  is  to  be 
paid  which  determines  the  rights  of  the  parties  to  it :  Story's 
Conflict  of  Laws,  ch.  8,  ss.  307  a.  b.  c. ;  In  re  State  Fire  in- 
surance Co.  (•) ;  Suse  v.  Pompe  (") ;  Pecks  v.  Mayo  {").  Al- 
though the  decision  in  Rothschild  v.  Currie  {^)  may  have 
been  questioned,  yet  it  was  recognized  as  good  law  in  Rou- 
quette V.  Overmann  ("),  which  may  be  considered  as  over- 
ruling MellisJi  V.  Siineo7i{").  The  defendants  have  relied 
upon  Bradlaugh  v.  De  Rin  (*) ;  but  that  case  is  not  in 
point. 

Murphy y  Q.C.,  replied. 

Our.  adv.  mdt. 

July  2.  The  following  judgments  were  delivered : 
Brett,  L.J.:  In  this  case  the  plaintiff,  as  the  indorsee, 
sued  the  defendant,  as  indorser.  The  facts  which  it  becomes 
material  to  consider  are,  that  the  bill  was  drawn  on  the  19th 
of  March,  1874,  at  Newcastle,  by  Bryant,  Foster  &  Co.,  on 
Chasserot,  in  Spain,  in  favor  of  the  defendant,  trading  in 
Spain  as  Rouquette  &  Co.,  the  bill  being  made  payable  in 
Spain  three  months  after  date.  This  bill  was  said  to  be 
purchased  by  the  plaintiff  in  London  from  the  defendant 
who  indorsed  it  in  London  to  the  plaintiff.  The  plaintiff 
having  written  his  name  on  the  back  of  the  bill,  forwarded 
it  to  Monforte,  in  Spain,  who  there  placed  it  to  account 
under  circumstances  which,   without  referring  further  to 

(»)  1  Q.  B.,  43.  (»)  82  L.  J.  (Ch.),  800. 

(«)  Law  Rep.,  1  C.  P.,  840.  ^8    C.    B.   (N.S.),   638;    80    L.   J. 

(»)  12  Wend.  R.,  439.  (C.P.),  76. 

(<)  Law  Rep.,  6  C.  P.,  4*78.  ('»)  14  Vermont  (Rep.),  83. 

(»)  6  Ex.,  43.  (>»)  Law  Rep.,  10  Q.  B.,  526,  at  p.  642; 

(«)  84  L.  J.  (Ex.),  186.  14  Eng.  R.,  330. 

C)  1  H.  L.  C.,  881.  (»»)  2  H.  Bla.,  878. 
(»)  Law  Rep.,  7  Ch.,  687;  8  Eng.  R., 
629. 

S8  Eng.  Rep.  64 
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them,  I  hold  made  the  transaction  between  the  plaintiff  and 
Monforte,  an  indorsement  of  the  bill  by  the  plaintiff  to  Mon- 
forte,  in  Spain.  Monforte  indorsed  the  bill  in  Spain  to 
Clavero,  who  indorsed  it  also  in  Spain  to  O'Connor  &  Sons. 
The  bill  was  presented  by  the  holders  for  acceptance  in 
Spain  on  the  1st  of  May,  1874,  and  was  dishonored.  It  was 
protested  in  Spain  for  such  dishonor  on  the  2d  of  May. 
516]  Notice  of  the  dishonor  by  *  non-acceptance  was  sent 
by  Monforte  to  the  plaintiff  in  a  letter  written  by  him  in 
Spain  on  the  13th  of  May,  and  received  by  them  on  the  26th 
of  May,  in  London.  No  clear  explanation  was  given  in  evi- 
dence of  the  delay  in  Spain  from  the  2d  to  the  13th  of  May. 
The  plaintiff  gave  notice  to  the  defendant  on  the  26th  of 
May,  so  that  there  was  no  delay  by  the  plaintiff.  The  de- 
fence was  rested  on  the  allegation  of  a  want  of  notice  in  due 
time  to  the  defendant  of  the  dishonor  by  non-acceptance. 
It  was  found  as  a  fact  that  by  the  law  of  Spain  no  notice  of 
dishonor  by  non-acceptance  need  be  given. 

Upon  these  facts,  ii  all  the  transactions  on  this  bill  had 
occurred  in  England  the  plaintiff  could  not  have  recovered, 
because  of  the  delay  of  Monforte  in  forwarding  notice  to  the 
plaintiff:  but  if  all  had  occurred  in  Spain  the  plaintiff  could 
have  recovered,  inasmuch  as  no  notice  of  dishonor  is  re- 
quired in  Spain.  The  question  is,  what  is  the  law  here,  where 
some  of  the  transactions  on  a  bill  have  occurred  in  England 
and  some  abroad.  The  bill  in  this  case  was  what  is  called  a 
foreign  bill,  because  it  was  a  bill  drawn  in  England  to  be  ac- 
cepted and  paid  abroad.  But  this  fact  seems  to  be  in  this 
case  immaterial ;  for  the  same  question  would  have  arisen 
in  respect  of  the  other  facts  if  the  bill  had  been  an  inland 
bill.  The  facts  which  raise  the  difficulty  in  this  case,  are  the 
indorsement  to  Monforte  in  Spain,  the  law  of  Spain,  and  the 
delay  of  Monforte  in  giving  notice  of  the  dishonor,  whilst 
the  first  indorsement,  that  of  the  defendant  to  the  plaintiff, 
the  indorsement  sued  on,  was  made  in  London,  was  there- 
fore an  English  indorsement,  and  raised  an  entirely  English 
relation  of  indorser  and  indorsee  between  the  defendant  and 
the  plaintiff.  In  order  to  explain  the  grounds  of  my  judg- 
ment it  seems  to  me  useful  to  consider  what  the  law  is,  if 
every  transaction  on  a  bill  occurs  in  England,  and  the  rea- 
sons on  which  the  law  is  founded ;  then  we  must  apply 
those  reasons  to  the  present  mixed  case.  If  all  the  transac- 
tions on  a  bill  occur  in  England,  there  may  be  one  or  more 
indorsements.  If  there  be  only  one,  and  the  indorsee  pre- 
sents the  bill  for  acceptance,  and  it  be  refused,  he  gives 
notice  to  the  drawer  of  dishonor  by  non-acceptance.     He 
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must  give  snch  notice  at  once ;  that  is  to  say,  if  he  lives  in 
the  same  town  he  mnst  give  it  so  that  it  is  to  be  delivered 
on  the  same  day,  *or  otherwise  he  must  forward  it  [517 
by  a  post  of  the  following  day,  or  the  next  practicable  day. 
But  tnere  may  be  several  indorsements  and  the  bill  be  pre- 
sented for  acceptance  by  the  last  indorsee.  In  such  case, 
if  the  acceptance  be  refused,  the  last  indorsee,  the  holder, 
must  give  notice  of  dishonor,  but  he  may  give  it  either  only 
to  his  immediate  indorser,  or  only  to  the  drawer,  or  to  these 
and  to  all  the  intermediate  indorsers.     Whatever  notice  he 

gives  he  must  give  it  at  once,  i.e.,  within  the  terms  above 
escribed.  And  each  indorser,  as  he  receives  notice,  must, 
if  he  would  preserve  his  remedy  over,  give  notice  to  his  in- 
dorser, or  to  all  before  him,  within  a  similar  period  after  he 
has  himself  received  notice.  If  all  give  due  notice,  each  can 
recover  against  his  immediate  indorser  or  against  any  in- 
dorser whose  name  is  before  his  on  the  bill.  But  if  any  one 
fails  to  give  due  notice,  no  one  whose  name  is  before  his  on 
the  bill  is  liable  to  pay  him,  and  none  of  them  are  liable  to 
pay  each  other.  If  those  below  him  who  have  failed  to  give 
due  notice  have  only  given  notice  to  him,  or  to  each  other  in 
succession  up  to  him,  they  cannot  recover  from  any  one 
above  him :  otherwise  if  they  have  given  a  direct  notice  to 
those  above  him.  Now  the  reasons  of  this  law  are  these : 
the  primary  contract  on  a  bill  is  that  between  the  drawer 
and  acceptor  if  the  drawee  accept ;  the  secondary  contracts 
are  those  between  the  drawer  and  his  indorsee  and  between 
the  different  indorsers  and  their  indorsees.  Each  of  those 
is  a  direct  contract  between  the  parties,  and  each  such  con- 
tract is  governed  by  the  common  law.  But  by  the  law- 
merchant  all  those  contracts  can  be  transferred,  that  is  to 
say,  the  acceptor's  with  the  drawer,  the  drawer's  with  his 
indorsee,  and  so  on,  so  that  any  subsequent  indorsee  may, 
under  certain  conditions,  sue  not  only  his  own  indorser  but 
any  prior  indorser,  or  the  drawer  or  the  acceptor.  What 
the  contract  is  between  a  subsequent  indorsee  and  any  prior 
indorser  other  than  his  own  immediate  one,  or  between  him 
and  the  drawer  or  the  acceptor,  whether  it  is  the  contract  of 
such  prior  indorser,  the  drawer,  or  the  acceptor  transferred, 
or  whether  it  is  a  new  authorized  contract  between  such  in- 
dorsee and  such  prior  indorser,  or  the  drawer  or  acceptor, 
need  not  be  determined  in  this  case.  Such  a  question  may 
be  material  where  the  indorsement  to  a  subsequent  indorsee 
is  made  *abroad,  and  he  sues  a  prior  indorser,  or  the  [518 
drawer  or  acceptor,  whose  immediate  contract  was  made  in 
England.     But  in  the  present  case  the  contract  sued  on  is 
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one  between  an  indorsee  and  his  immediate  indorser.  It  is 
necessary  to  examine  what  that  contract  is,  and  what  are  the 
consequences  following  from  it.  "The  eflfect  of  indorsing 
[a  billj  is  a  conditional  contract  on  the  part  of  the  indorser 
to  pay  the  immediate  or  any  succeeding  indorsee  in  case  of 
the  acceptor's  or  maker's  default"  (Byles  on  Bills,  11th 
ed.,  p.  3).  **  An  indorser  contracts  that  if  the  drawee  shall 
not  at  maturity  pay  the  bill,  he,  the  indorser,  will,  on  re- 
ceiving due  notice  of  the  dishonor,  pay  the  holder  the  sum 
which  the  drawee  ought  to  have  paid,  together  with  such 
damages  as  the  law  prescribes  or  allows  as  an  indemnity. 
He  also  contracts  in  the  case  of  a  bill  payable  at  a  future 
date,  that  if  the  drawee  refuse  to  accept  on  presentment,  he 
will  in  like  manner  pay"  (p.  161).  ''Suppose  the  bill  to 
have  been  accepted  and  inaorsed  for  value.  The  acceptor 
is  the  principal  debtor,  and  all  the  others  parties  are  sureties 
for  him,  liable  only  on  his  default.  But  though  all  the 
other  parties  are  in  respect  of  the  acceptor  sureties  only, 
they  are  not  as  between  themselves  merely  co-sureties,  but 
eacn  prior  party  is  a  principal  in  respect  of  each  subsequent 

Earty.  For  example,  suppose  a  bill  to  have  been  accepted 
y  the  drawee  and  afterwards  indorsed  by  the  drawer  and 
by  two  subsequent  indorsers  to  the  holder.  As  between 
the  holder  and  the  acceptor  the  acceptor  is  the  principal 
debtor,  and  the  drawer  and  indorsers  are  his  sureties.  But 
as  between  the  holder  and  the  drawer,  the  dmwer  is  a  prin- 
cipal debtor,  and  the  subsequent  indorsers  are  his  sureties. 
As  between  the  holder  and  the  second  indorser,  the  second 
indorser  is  the  principal,  and  the  subsequent,  or  third,  in- 
dorser is  his  surety"  (p.  243). 

All  the  contracts  raised  upon  the  bill,  it  is  seen,  except 
those  with  the  acceptor,  are  contracts  of  suretyship,  that  is  to 
say,  are  contracts  of  indemnity.  Probably  from  this,  though 
perhaps  from  other  more  strictly  mercantile  circumstances, 
as  for  the  purpose  of  making  other  preparations  or  modifi- 
cations in  business,  notice  of  dishonor  is  by  the  law-mer- 
chant made  a  condition  of  the  liability  of  the  surety.  The 
contracts  of  indorsement  then  between  the  immediate  parties 
519]  to  them  are  conditional,  and  are  *by  way  of  indem- 
nity. It  follows  from  this  last  that  there  can  be  no  valid 
claim  in  respect  of  the  indorsement  where  there  is  no  liability 
in  respect  of  it.  And  the  two  together  are  the  reason  why 
a  failure  by  any  indorsee  to  give  due  notice  of  dishonor  not 
only  disables  him  from  recovering  against  his  immediate  in- 
dorser, but  disables  a  prior  indorser  to  him  from  recovering 
against  his  indorser,  or  a  prior  indorser  to  him.    The  in- 
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dorsee  who  has  failed  to  give  notice  cannot  recover,  because 
he  has  not  fulfilled  the  condition  of  his  contract.  The 
others  cannot  recover,  because,  as  they  cannot  be  made  liable 
they  do  not  require  to  be  Indemnified.  For  example,  the  in- 
dorser  to  him  who  has  failed  to  give  due  notice  is  not  liable 
to  him,  and  therefore  cannot  claim  against  his  own  indorser ; 
and  thei*efore,  again,  such  l^st  indorser  cannot  claim  against 
his  indorser,  and  so  on.  The  description  of  the  contract  of 
the  indorser  cited  from  Sir  John  Byles'  treatise,  may,  there- 
fore, be  somewhat  more  strictly  defined.  It  may  be  thus 
stated,  ^' An  indorser  contracts  that  if  the  drawee  shall  not 
on  presentment  accept,  or  at  maturity  pay  the  bill,  he,  the 
indorser,  will  on  receiving  due  notice  of  the  dishonor  pay  to 
the  person  who  has  a  right  to  claiin  as  holder  as  against 
him,  if  such  person  though  he  has  given  value  for  has  re- 
ceived  no  value  on  the  bill,  or  if  such  person  though  he  did 
receive  value  on  the  bill  is  liable  to  pay  on  the  bill,  the  sum 
which  the  drawee  ought  to  have  paid  together  with  such 
damages  as  the  law  prescribes  or  allows  as  an  indemnity." 

Within  that  definition  the  ultimate  indorsee  will,  if  he  has 
given  due  notice  or  notices,  recover,  because  though  he  has 
given  value  for  the  bill,  he  has  received  no  value  on  it. 
Any  intermediate  indorser  will  recover,  if  the  notices  are  in 
order,  because  though  he  received  value  on  the  bill  when  he 
indorsed  it  he  is  made  liable  on  the  bill  by  having  to  indem- 
nify his  indorsee,  or  a  subsequent  indorsee.  But  such  inter- 
mediate indorser  will  not  be  liable  if  the  notices  are  not  in 
order,  because  he  received  value  on  the  bill  when  he  in- 
dorsed it  and  is  relieved  from  liability  by  defect  of  notices, 
and  therefore  is  entitled  to  no  indemnity. 

The  law  and  its  principles  and  its  application,  where  all 
the  transactions  on  the  bill  are  in  England,  being  thus 
worked  out,  it  *is  necessary  to  apply  them  where  [520 
some  indorsement  has  been  made  abroad.  Every  party  to  a 
bill  knows  that  by  the  law- merchant  it  may  be  indorsed 
abroad.  He  cannot  object  to  its  being  indorsed  abroad. 
He,  by  the  law-merchant,  undertakes  some  liability  in  re- 
spect of  such  indorsement  abroad.  The  question  is,  now  will 
he  be  affected  by  such  indorsement  abroad  i  Such  an  in- 
dorsement raises  a  contract  between  the  immediate  indorser 
and  indorsee.  Such  an  indorsement  then  raises  a  foreign 
contract,  and  that  must  be  construed  according  to  the  law 
of  the  country  in  which  it  was  made.  The  liability  of  each 
of  those  contracting  parties  to  the  other  is  to  be  determined 
by  the  law  of  the  country  in  which  the  contract  was  made. 
In  this  case  the  liability  of  the  plaintiff  to  Monforte  is  there- 
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fore  to  be  measured  by  the  law  of  Spain.  The  plaintiff  then 
was  liable  to  Monforte,  though  he  gave  no  notice  of  the  dis- 
honor by  non-acceptance.  By  an  indorsement,  of  which  the 
defendant  has  no  right  to  complain,  whjch  by  the  law-mer- 
chant he  in  effect  authorized  the  plaintiff  to  make  at  pleasure, 
the  plaintiff,  by  reason  of  the  default  of  the  drawee,  though 
he  did  once  receive  value  on  tho.  bill,  is  liable  to  pay  on  the 
bill.  He  brings  his  case  within  the  definition  of  the  defend- 
ant's liability  to  him.  It  follows  that,  by  the  law  of  England 
applied  to  the  English  contract  made  between  the  plaintiff 
and  the  defendant,  the  defendant  is  liable  to  the  plaintiff. 

The  rules  and  their  application  thus  deduced  were  ap- 
plied in  the  case  of  Rothschild  v.  Currie{')  and  in  Hirsch- 
feld  V.  Smith  {*).  In  both  these  cases,  as  in  this,  the  contract 
sued  on  was  an  English  contract  of  indorsement,  made  im- 
mediately between  the  plaintiffs,  indorsees  and  the  defend- 
ants, indorsers.  In  both  cases  there  had  been  subsequent 
foreign  indorsements.  In  both  cases  the  plaintiffs  were, 
according  to  the  construction  of  the  foreign  contracts  of  in- 
dorsement by  foreign  law,  liable  to  the  foreign  subsequent 
indorsers,  though  they  would  not  have  been  liable  if  such 
indorsers  had  been  English  indorsers.  In  both  cases  the 
plaintiffs  were  held,  and  I  think  rightly  held,  to  be  entitled 
to  recover.  The  case  of  Oibbs  v.  Fremont  {^)  does  not  raise 
521]  the  *same  point.  The  only  question  was,  whether 
as  against  the  drawer  his  contract  was  a  Californian  or  a 
Washington  contract,  and  it  was  held  that  it  was  Califor- 
nian. The  case  of  Aymar  v.  Sheldon {*)  seems  to  be  in  ac- 
cordance with  Rothschild  v.  Currie  (*). 

1  am  of  opinion  that  the  judgment  of  Lord  Coleridge  was 
ri^t,  and  that  the  appeal  must  be  dismissed. 

JSramwell,  L.J.:  I  agree  with  iny  Brother  Brett  that 
this  judgment  should  be  afllrmed.  The  indorser  of  a  bill 
of  exchange  is  on  its  dishonor  bound  to  pay  it  to  the  holder, 
if  he  has  received  due  notice  from  him,  and  if  the  holder 
was  bound  to  pay  it  to  some  subsequent  indorsee  by  the  law- 
merchant.  I  agree  in  thinking  that  it  is  immaterial  that  this 
was  a  foreign  bill.  But  it  was;  and  when  the  defendant 
indorsed  it  to  the  plaintiff  he  must  have  known  that  it  would 
be  sent  to  Spain,  and  probably  transferred  by  a  Spanish  in- 
dorsement to  an  indorsee  in  Spain,  with  the  rights  and  duties 
created  by  the  law  of  Spain.  I  agree  in  thinking  that  the 
indorsement  to  Monforte  was  such  an  indorsement;  but 
there  was  a  subsequent  indorsement  by  Monforte  in  Spain, 

(')  1  Q.  B.,  43.  (»)  9  Ex.,  26. 

(«)  Law  Rep.,  1  C.  P.,  340.  {*)  12  WendeU,  489. 
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as  to  which  there  can  be  no  doubt.  On  the  dishonor  being 
known  to  the  plaintiff  he  at  once,  and  according  to  English 
law,  gave  notice  to  the  defendant ;  then  was  the  plaintiff 
bound  to  pay  the  bill  to  Monforte?  He  certainly  was;  be- 
cause, accoraing  to  the  Spanish  law,  no  notice  of  dishonor 
is  necessary  to  enable  the  holder  to  have  recourse  to  an  in- 
dorser.  It  may  be  that,  before  an  action  could  be  maintained 
in  our  courts  against  an  indorser  carrying  on  business  and 
resident  in  England,  some  notice  must  be  given ;  but  as  by 
Spanish  law  none  is  necessary,  it  follows  that  such  notice, 
if  necessary  here,  may  be  given  at  any  time.  As  the  plain- 
tiff was  then  liable  to  Monforte,  he  is  entitled  to  have  re- 
course to  the  defendant.  Hirschfeld  v.  Smith  (*)  was  decided 
on  this  principle.  There  is  nothing  in  Story  on  Bills  to  the 
contrary,  nor  in  the  case  of  Aymar  v.  Sheldon {*),  Moths- 
child  V.  Currie  (')  is  a  decision  the  same  way,  though  cer- 
tainly the  reasoning  there  is  not  satisfactory. 

*CoTTON,  L.  J.:  This  is  an  appeal  from  a  decision  [522 
of  Lord  Coleridge,  giving  judgment  for  the  plaintiff  in  an 
action  brought  by  him  as  indorsee  of  a  bill  of  exchange 
against  the  defendant,  who  had  indorsed  it  to  him.  The 
bill  was  drawn  by  Bryant,  Poster  &  Co.,  merchants  carry- 
ing on  business  in  England,  on  M.  Chasserot,  residing  in 
Spain,  where  the  bill  was  made  payable.  It  was  payable  to 
the  order  of  Messrs.  Rouquette  h  Co.,  under  which  name  the 
defendant  traded,  and  he  in  England  indorsed  it  for  value  to 
the  plaintiff,  who  is  also  a  merchant  carrying  on  business  in 
England.  The  plaintiff  indorsed  the  bill  and  sent  it  to  a 
correspondent  of  his,  M.  Monforte,  who  resided  at  Valencia, 
in  Spain.  There  was  no  antecedent  agreement  between  the 
latter  and  the  plaintiff,  which  bound  Monforte  to  take  the 
bill.  But  in  fact  he  did  so,  and  credited  the  amount  to  the 
plaintiff,  or  otherwise  gave  him  the  value  of  the  remittance. 
The  bill  was  indorsed  in  Spain  by  Monforte  and  subsequently 
by  his  indorsee,  and  it  was  on  the  1st  of  May  presented  for 
acceptance  to  Chasserot,  who  refused  acceptartce.  Notice 
of  non-acceptance  was  given  to  the  plaintiff  by  Monforte  by 
a  letter  dated  the  13th  of  May,  which  was  received  in  London 
on  the  26th  of  that  month,  and  the  plaintiff  immediately 

fave  notice  to  the  defendant.  The  bill  was  on  the  19th  of 
une  presented  for  payment.  Payment  was  refused,  and 
the  bill  was  protested  for  non-payment  on  the  20th  of  that 
month,  and  the  plaintiff  on  the  30th  of  July  received  notice 
of  non-payment,  which  was  given  by  a  letter  of  Monforte 
dated  the  17th  of  that  month,  and  the  plaintiff  on  the  same 

(')  Law  Rep.,  1  C.  P.,  840.  («)  12  WendeU,  489.  (»)  1  Q.  B.,  48. 
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30th  of  July  gave  notice  of  non-payment  to  the  defendant. 
The  plaintiff  afterwards  paid  the  amount  of  the  bill  and  ex- 
penses to  Monforte,  and  the  action  was  to  recover  from  the 
defendant  the  amount  so  paid.  The  defense  was,  that  due 
notice  of  the  non-acceptance  and  non-payment  was  not  given. 
There  was  evidence  that  by  the  law  of  Spain  no  notice  of 
dishonor  was  necessary;  and  Lord  Coleridge  found  as  a  fact 
that,  having  regard  to  the  law  of  Spain,  the  notice  of  dis- 
honor was  given  within  a  reasonable  time ;  and  the  principal 
question  argued  was  by  what  law  the  contract  made  by  the 
indorsement  of  a  bill  of  exchange  is  to  be  regulated.  In  my 
opinion  this  in  no  way  depends  on  the  place  where  the  bill 
o23]  is  made  payable.  That  must  *regulate  the  contract 
made  by  the  drawee  if  he  accepts  the  bill,  but  an  indorser 
does  not  contract  to  pay  in  the  place  where  the  bill  is  made 
payable,  or  where  the  drawee  resides ;  and  his  liability  on 
the  contract  which  he  enters  into  by  his  indorsement  must, 
in  my  opinion,  in  accordance  with  the  general  rule,  depend 
on  the  law  of  the  place  where  that  contract  is  made.  This  is 
not  consistent  with  the  reasoning  of  Lord  Denman  when  giv- 
ing judgment  in  the  case  of  Rothschild  v.  Currie  (*),  that  the 
contract  made  by  an  indorser  must  be  governed  by  the  law 
of  the  country  where  the  drawee  resides  and  the  bill  is  to  be 

Said.  The  decision  in  that  case  has  been  doubted  (see  Byles, 
.,  in  Hirschfeld  v.  Smith  Q)  and  Allan  v.  KemMei^) ;  and 
although  the  decision  may  be  supported  on  other  grounds, 
namely,  that  due  notice  is  such  as  may  be  reasonably  re- 
quired under  the  circumstances  of  the  case,  and  that  the 
notice  was  under  the  circumstances  given  in  a  reasonable 
time  (see  Erie,  C.  J.,  in  Hirschfeld  v.  Smith  {^) ),  I  am  unable 
to  agree  with  the  reasons  given  by  Lord  Denman  in  deciding 
the  case. 

In  this  case  the  indorsement  of  the  defendant  was  made 
in  England  to  a  person  residing  in  England,  and  therefore, 
in  my  opinion,  must  be  regulated  by  the  law  of  England. 
What,  then,  is  the  contract  made  by  the  indorser  of  a  bill 
with  the  indorsee  t  It  is  that  if  the  bill  is  not  accepted,  or 
after  having  been  accepted  is  dishonored,  he  will  pay  him 
the  amount  of  the  bill  it  it  has  not  been  indorsed  by  his  in- 
dorsee, or  if  it  has  been  so  indorsed  will  indemnify  him  against 
any  liability  to  a  subsequent  indorsee  in  respect  of  the  bill, 
and  according  to  English  law  this  contract  is  subject  to  a 
condition  tiiat  due  notice  of  the  non-acceptance  or  non-pay- 
ment be  given  to  the  indorser.    There  was  no  delay  or  default 

D  1  Q.  B.,  49.  (»)  6  Moo.  P.  C.,814. 

(«)  Law  Ilop.,  1  C.  P.,  843.  (*)  Law  Rep.,  I  C.  P.,  851,  852. 
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on  the  part  of  the  plaintiff  in  giving  notice  to  the  defendant, 
and  the  question  really  is,  whether  under  the  circumstances 
the  plaintiff  was  under  any  legal  liability  on  the  bill,  or  paid 
the  amount  in  fact  paid  by  him  in  respect  thereof  volun- 
tarily and  without  legal  liability. 

As  there  was  no  antecedent  agreement  on  the  part  of  Mon- 
forte  to  take  and  give  credit  for  the  bill  remitted  to  him  by 
the  plaintiff,  *the  contract  with  Monforte  by  the  [524 
indorsement  of  the  bill  was  not  complete  till  the  delivery  of 
the  bill  to  him  in  Spain:  see  Sichel  v.  Borch{').  Under 
these  circumstances,  where  we  have  to  ascertain  what  con- 
dition as  to  notice  of  dishonor  is  to  be  imported  into  the 
contract  of  indorsement,  even  if  the  contract  of  the  plaintiff 
by  his  indorsement  to  Monforte  is  not  to  be  treated  as  made 
in  Spain  (in  which  case  it  would  be  governed  by  the  law  of 
Spain),  in  my  opinion  the  law  of  Spain  cannot  be  disregarded. 
If  the  plaintiff  was  entitled  to  notice  of  dishonor,  which  is  a 
condition  implied  by  English  law,  as  in  my  opinion  he  was, 
I  think  that  in  ascertaining  what  was  due  notice  regard 
must  be  had  to  the  law  of  Spain.  Lord  Coleridge  has  found 
as  a  fact,  and  the  evidence  supports  his  finding,  that  having 
regard  to  the  law  of  Spain,  the  notice  of  dishonor  to  the 
plaintiff  was  given  within  a  reasonable  time.  The  conse- 
quence, in  my  opinion,  is  that  the  plaintiff  was  liable  to 
Monforte  on  his  contract  of  indorsement,  and  was  liable  to 
make  the  payments  in  fact  made  by  him,  and  is  therefore 
entitled  to  recover,  on  the  ground  that  he  the  plaintiff  has 

Serformed  the  condition  to  which  by  the  law  of  England  the 
efendant's  contract  of  indorsement  is  subject,  and  was 
liable  to  make  the  payment  in  respect  of  which  he  claims  to 
be  indemnified. 

This  in  no  way  decides  that  one,  who  has  in  England  in- 
dorsed a  bill  to  a  person  resident  in  this  country,  would  be 
liable  to  the  holder  of  it,  who  took  it  by  subsequent  indorse- 
ment in  another  country,  if  the  English  indorser  received  / 
from  this  holder  such  notice  only  as  is  required  by  the  law  ^ 
of  the  foreign  country,  and  not  such  as  is  required  by  the 
law  of  England.   That  question  does  not  arise  in  the  present 

^^^'  Judgment  affirmed. 

Solicitors  for  plaintiff:  Kearsey^  8on&  Hawes. 
Solicitors  for  defendant :    Lawless  &  Co. 

(1)  2  H.  <k  C,  654. 

28  Eng.  Rep.  55 
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[8  Queen's  Bench  Division,  625.] 

July  2,  1878. 
[IN  THE  COURT  OF  APPEAL.] 

525]  *Baxendale  V.  Bennett. 

BiU  of  JSkehange — Inchoate  Instrument — lAabUity  of  Acceptor  of  a  LoKt  Monk  Accept- 
ance— Negligence  f  Emdenoe  of. 

The  defendant  gave  H.  his  blank  acceptance  on  a  stamped  paper,  and  authorized 
H.  to  fill  in  his  name  as  drawer.  H.  returned  the  blank  acceptance  to  the  defendant 
in  the  same  state  in  which  he  received  it  The  defendant  put  it  into  a  drawer  of  his 
writing  table  at  his  chambers,  which  was  unlocked,  and  it  was  lost  or  stolen.  C. 
•  afterwards  filled  in  his  own  name  without  the  defendant's  authority,  and  an  action 
was  brought  on  it  by  the  plaintiff  as  indorsee  for  value : 

Heldy  that  the  defendant  was  not  liable  on  the  bill. 

Per  Bramwell,  L.J.,  on  the  ground  that  there  was  no  estoppel  between  the  par- 
ties, which  prevented  the  defendant  from  setting  up  the  true  facts,  and  if  the  de- 
fendant had  Deen  guilty  of  negligence  it  was  not  the  proximate  or  effective  cause  of 
the  fraud. 

Per  Brett,  L.J.,  on  the  ground  that  after  the  return  of  the  blank  acceptance  by  H. 
the  defendant  had  never  authorized  any  one  to  fill  in  a  drawer's  name,  and  that  ho 
had  never  issued  the  acceptance  intending  it  to  be  used. 

Action  commenced  on  the  10th  July,  1876,  on  a  bill  of 
exchange,  dated  the  11th  of  March,  1872,  for  £60  drawn  bv 
W.  Cartwriglit  and  accepted  by  the  defendant,  and  of  which 
the  plaintiflf  was  the  holder,  and  for  interest. 

At  the  trial  before  Lopes,  J.,  without  a  jury,  at  the  Hilary 
Sittings  in  Middlesex,  the  following  facts  were  proved : 
The  bill,  dated  the  11th  of  March,  1872,  on  which  the  action 
was  brought,  purported  to  be  drawn  by  one  W.  Cartwright 
on  the  defendant,  payable  to  order  at  three  months'  date. 
It  was  indorsed  in  blank  by  Cartwright,  and  also  by  one 
H.  T.  Cameron.  The  plaintiff  received  the  bill  from  Cam- 
eron on  the  3d  of  June,  1872,  and  was  the  bona  fide  holder 
of  it,  without  notice  of  fraud,  and  for  a  valuable  consid- 
eration. 

One  J.  F.  Holmes  had  asked  the  defendant  for  his  accept- 
ance to  an  accommodation  bill,  and  the  defendant  had  writ- 
ten his  name  across  a  paper  which  had  an  impressed  bill 
stamp  on  it,  and  had  given  it  to  Holmes  to  till  in  his  name, 
and  then  to  use  it  for  the  purpose  of  raising  money  on  it. 
Afterwards  Holmes,  not  requiring  accommodation,  returned 
the  paper  to  the  defendant  in  the  same  state  in  which  he 
526]  had  received  it  from  him.  The  defendant  then  *put 
it  into  a  drawer,  which  was  not  locked,  of  his  writing  table 
at  his  chambers,  to  which  his  clerk,  laundress,  and  other 
persons  conning  there  had  access.     He  had  never  authorized 
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Cartwright  or  any  person  to  fill  up  the  paper  with  a  draw- 
er's name,  and  be  believed  that  it  must  have  been  stolen 
from  his  chambers. 

On  these  facts  the  learned  judge  found  that  the  bill  was 
stolen  from  the  defendant's  chambers,  and  the  name  of  the 
drawer  afterwards  added  without  the  defendant's  author- 
ity ;  but  that  the  defendant  had  so  negligently  dealt  with 
the  acceptance  as  to  have  facilitated  the  theft ;  he  therefore 
ruled  upon  the  authority  of  Toungv.  Grot€{'\  and  Ingham 
V.  Primrose  {%  that  the  defendant  was  liable,  and  directed 
judgment  to  be  entered  for  the  plaintiff  for  £50  and  costs. 

May  4.  BittUston  {Rolland  with  him),  for  the  defend- 
ant :  The  question  is  whether  a  blank  acceptance,  lost  by 
the  alleged  acceptor,  before  its  delivery  to  any  one,  and 
subsequently  tilled  up  by  a  stranger  and  put  into  circula- 
tion, can  be  sued  on  by  a  bona  fide  holder  for  value.  No 
action  can  be  brought  on  such  an  instrument,  for  it  is  merely 
an  inchoate  bill ;  and  there  can  be  no  implied  authority  to 
any  one  to  make  the  bill  complete,  for  it  was  never  intended 
that  it  should  be  issued.  In  Byles  on  Bills,  11  th  ed.,  p.  87, 
it  is  said,  ''without  the  drawer's  signature,  a  bill  payable 
*to  my  order'  though  accepted  is  of  no  force  either  as  a  bill 
of  exchange  or  as  a  promissory  note."  Stoessiger  v.  South 
JEdstern  My.  Co,  ('),  and  M^Call  v.  Taylor  \^\  are  authori- 
ties for  this  proposition.  Young  v.  Orote{^\  ^wA.  Ingham 
V.  Primrose  {*\  will  be  relied  on  by  the  plaintiff,  but  in  those 
cases  the  documents  were  complete.  Awde  v.  Dixon  C)  is 
in  point  for  the  defendant.  There  is  no  evidence  of  negli- 
gence on  the  part  of  the  defendant  to  make  him  liable  to 
the  plaintiff.  On  this  point  Bank  of  Ireland  v.  Trustees 
of  Ivans'  Charities  (")  applies.  In  that  case  the  trustees 
having  a  common  seal  permitted  their  secretary  to  have  it 
in  his  custody  ;  he  fraudulently  affixed  the  seal  to  a  power 
of  attorney,  which  being  presented  at  the  Bank  of  Ireland 
certain  stock  were  transferred  from  the  names  of  the  trus- 
tees. *It  was  sought  to  make  the  bank  responsible  [527 
for  having  acted  on  a  power  of  attorney  to  which  the  seal  of 
the  trustees  had  been  fraudulently  attached.  The  judge 
who  tried  the  cause  told  the  jury  that,  if  under  the  circum- 
stances the  trustees  had  so  negligently  conducted  them- 
selves as  to  contribute  to  the  loss,  the  verdict  must  be  for 
the  bank.     But  Parke,  B.,  in  delivering  the  opinion  of  the 

(')  4  Bing.,  263.  (<)  34  L.  J.  (C.P.),  865. 

(«)  7  C.  B.  (N.S.),  82;    28  L.  J.  (C.P.).  (*)  6  Ex..  8C9. 

294.  (•)  6  H.  L.  C,  889. 
(»)  8  E.  <k  B.,  653  ;  28  L.  J.  (Q.B.),  298. 
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judges  in  the  House  of  Lords,  said,  "  that  the  supposed  neg- 
ligent caalodyof  their  corporate  seal  by  the  trustees  in  leav- 
ing it  in  the  hands  of  their  secretary,  whereby  be  was 
enabled  to  commit  the  forgeries,  is  not  sufficient  evidence  ot 
that  species  of  negligence  which  alone  would  warrant  a  jury 
in  finding  that  the  plaintiffs  were  disentitled  to  insist  on  the 
transfer  being  void — that  the  negligence  which  would  de- 
prive the  plaintiffs  of  their  right  to  insist  that  the  transfer 
was  invalid,  must  be  negligence  in  or  immediately  connected 
with  the  transfer  itself.''  So  here  leaving  the  blank  accept- 
ance in  an  unlocked  drawer  in  his  chambers  la  not  that  epe^ 
cies  of  negligence  which  disentitles  tlie  defendant  from 
insisting  that  the  bill  is  invalid.  In  Swan  v.  North  British 
Australasian  Co.  ('),  Blackburn,  J.,  explains  that  negli- 
gence must  be  the  neglect  of  some  duty  cast  upon  the  person 
guilty  of  it,  and  then  he  adds,  "A  person  who  does  not  lock 
up  his  goods,  which  are  conaeqiiently  stolen,  may  be  said 
to  be  negligent  aa  regards  himself,  but  inasmuch  as  he  neg- 
lecta  no  duty  which  the  law  casts  on  him,  he  is  not  in  con- 
sequence estopped  from  denying  the  title  of  those  who  may 
have,  however  innocently,  purchased  those  goods  from  the 
thief,  except  in  market  overt."  That  paaaage  from  the 
judgment  of  Blackburn,  J.,  is  cited  with  approbation  by 
Cockburn,  C.  J.,  in  Johnson  v.  Credit  Lyonnais  Co,  (').  On 
these  authorities  it  is  clear  that  the  judge  was  wrong  in 
ruling  that  the  defendant  was  guilty  of  negligence  and  lia- 
ble on  the  bill. 

Jeune,   for  the  plaintiff:     The  defendant  having  been 

guilt3^  of  negligence,  the  plaintiff,  being  a  holder  for  value. 

18  entitled  to  recover.     It  is  clear  law  that  it  ia  immaterial 

whether  the  name  of  the  drawer  be  added  before  or  after 

acceptance,  Molloy  v.  Delves  {') ;  and  it  is  equally  clear  that 

it  is  not  necessary  that  the  bill  should  be  drawn  by  the  per- 

529]     son  to  whom  it  is  handed  by  the  ^acceptor:  SckiiUz 

V.  Astley  (').      There  is,   however,  no  direct  authority  on 

the  question  whether  the  holder  of  a  bill  that  has  been  lost 

it  has  been  issued  can  recover  upon  it ;  but  there  are 

if  learned  judges  on  the  point.     In  Awde  v.  Di^ron  (') 

B.,  laid  it  down  as  a  general  proposition  that  a  per- 

10  puts  his  name  to  blank  paper  impliedly  authorize-s 

ing  npto  the  amount  the  stamp  will  cover.  Iv^Swan  v, 

British  Australasian  Co.  (')  Eyles,  J.,  ia  reported  to 

.  i  C.Btp.  181;  82  U  J.  (Ex.),        (*)  2  Bing.  N.  C,  B-(4. 

(')  6  Ex.,  889. 
P.  D.,  at  p.  42,  <•)  32  L.  J.  (Ei.),  >t  p.  278. 

ing„  128. 
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have  said  '^that  where  a  man  loses  or  parts  with  his  name 
written  oti  a  piece  of  stamped  paper  he  is  responsible  to  any 
bona  fide  holder  when  it  is  tilled  up  as  a  promissory  note  or 
bill."  In  Montagtie  v.  Perkins  {')  Cresswell,  J.,  puts  the 
very  question:  "Suppose  the  defendant  had  lost  his  blank 
acceptance,  would  he  nave  been  liable  upon  it  if  the  tinder, 
without  his  authority,  had  filled  it  up?"  It  seems  to  have 
been  conceded  in  the  argument  that  he  would  ;  in  that  case 
the  blank  acceptance  had  been  filled  up  after  a  lapse  of 
twelve  years,  and  the  jury  found  it  had  been  filled  up  after 
the  lapse  of  a  reasonable  time,  nevertheless  the  acceptor  was 
lield  liable.  Awde  v.  Dixon  {*)  is  no  authority  for  the  de- 
fendant, for  it  was  apparent,  on  the  face  of  the  instrument, 
that  I  he  bill  was  incomplete.  In  Byles  on  Bills,  11th  ed., 
at  p.  187,  the  author  seems  to  be  of  opinion  that  the  writer 
of  a  blank  acceptance  not  delivered,  but  lost  or  stolen  with- 
out any  negligence  on  his  part,  would  not  be  liable ;  but  in 
the  present  case  the  defendant  has  been  guilty  of  such  neg- 
ligence as,  according  to  Ingham  v.  Primrose  {*)^  would  make 
liirn  liable.  In  that  case  the  defendant  gave  the  bill  to  M. 
to  get  it  discounted,  and  M.,  failing  to  do  so,  returned  it. 
The  defendant  then  tore  it  in  half  and  threw  it  into  the 
street.  M.  picked  it  up,  joined  the  pieces  together  and  ne- 
gotiated it.  The  jury  found  that  the  defendant  intended  to 
cancel  the  bill ;  he  was,  however,  held  liable  on  the  author- 
ity of  Young  v.  Grote{*)^  on  the  ground  that  he  had  led  to 
the  plaintiff  becoming  the  holder  of  it  for  value.  Wil- 
liams, J.,  in  delivering  the  judgment  of  the  court,  says: 
*^It  is  settled  law  that  if  the  defendant  had  drawn  a  check 
and  before  he  had  *issued  it  he  had  lost  it,  or  it  had  [529 
been  stolen  from  him,  and  it  had  found  its  way  into  the 
hands  of  a  holder  for  value  without  notice,  who  had  sued 
the  defendant  upon  it,  he  would  have  had  no  answer  to  the 
action.  So  if  he  had  indorsed  in  blank  a  bill  payable  to  his 
order,  and  it  had  been  lost  or  stolen  before  he  delivered  it  to 
any  one  as  indorsee — see  the  judgment  in  Marston  v.  Al- 
fen"(*).  The  defendant  has  been  negligent  in  the  custody 
of  the  bill,  and  the  plaintiff  is  entitled  to  recover. 

BUtleston^  in  reply.  Chir.  adv.  milt 

July  2.     The  following  judgments  were  delivered  : 
Bramwell,  L.J.:     I  am  of  opinion  that  this  judgment 
cannot  be  supported.      The  defendant  is  sued  on  a  bill 

Q)  22  L.  J.  (C.P.),  at  p.  189.  (*)  4  Bing.,  253. 

(«)  6  Ex.,  869.  (»)  8  M.  5  W.,  494. 

(»)  7  C.  B.  (N.S.),  82 ;  28  L.  J.  (C.P.),  294. 
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alleged  to  have  been  drawn  by  W.  Cartwright  on  and  ac- 
cepted by  him.  In  very  truth  he  never  accepted  such  a  bill  ; 
and  if  he  is  to  be  held  liable,  it  can  only  be  on  the  ground 
that  he  is  estopped  to  deny  that  he  did  so  accept  such  a  bill. 
Estoppels  are  odious,  and  the  doctrine  should  never  be  ap- 
plied without  a  necessity  for  it.  It  never  can  be  applied  ex- 
cept in  cases  where  the  person  against  whom  it  is  used  has 
so  conducted  himself,  either  in  what  he  has  said  or  done,  or 
failed  to  say  or  do,  that  he  would,  unless  estopped,  be  say- 
ing something  contrary  to  his  former  conduct  in  what  he 
had  said  or  done,  or  failed  to  say  or  do.  Is  that  the  case 
here  ?  Let  us  examine  the  facts.  The  defendant  drew  a 
bill  (or  what  would  be  a  bill  had  it  had  a  drawer's  name) 
without  a  drawer's  name,  addressed  to  himself,  and  then 
wrote  what  was  in  terms  an  acceptance  across  it.  In  this 
condition  it,  not  being  a  bill,  was  stolen  from  him,  filled  up 
with  a  drawer's  name,  and  transferred  to  the  plaintiff,  a 
bona  fide  holder  for  value.  It  may  be  that  no  crime  was 
committed  in  the  filling  in  of  the  drawer's  name,  for  the 
thief  may  have  taken  it  to  a  person  telling  him  it  was  given 
by  the  defendant  to  the  thiei  with  authority  to  get  it  filled 
in  with  a  drawer's  name  by  any  person  he,  the  thief,  pleased. 
This  may  have  been  believed  and  the  drawer's  name  bona 
fijde  put  by  such  person.  I  do  not  say  such  person  could 
have  recovered  on  the  bill ;  I  am  of  opinion  he  could  not ; 
but  what  I  wish  to  point  out  is  that  the  bill  might  be  made 
530]  *^  complete  instrument  without  the  commission  of 
any  crime  in  the  completion.  But  a  crime  was  committed 
in  this  case  by  the  stealing  of  the  document,  and  without 
that  crime  the  bill  could  not  have  been  complete,  and  no 
one  could  have  been  defrauded.  Why  is  not  the  defendant 
at  liberty  to  show  this?  Why  is  he  stopped?  What  has 
he  said  or  done  contrary  to  the  truth,  or  which  should  cause 
any  one  to  believe  the  truth  to  be  other  than  it  is  ?  Is  it  not 
a  rule  that  every  one  has  a  right  to  suppose  that  a  crime 
will  not  be  committed,  and  to  act  on  that  belief?  Where  is 
the  limit  if  the  defendant  is  estopped  here?  Suppose  he 
had  signed  a  blank  check,  with  no  payee,  or  date,  or  amount, 
and  it  wa.s  stolen,  would  he  be  liable  or  accountable,  not 
merely  to  his  banker  the  drawee,  but  to  a  holder?  If  so, 
suppose  there  was  no  stamp  law,  and  a  man  simply  wTote 
his  name,  and  the  paper  was  stolen  from  him,  and  somebody- 
put  a  form  of  a  check  or  bill  to  the  signature,  would  the 
signor  be  liable  ?  I  cannot  think  so.  But  w^hat  about  the 
authorities  ?    It  must  be  admitted  that  the  cases  of  Young  y. 
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Orotei^)  and  Ingham  v.  Primrosei^)  go  a  long  way  to  justify 
this  judgment ;  but  in  all  those  cases,  and  in  all  the  others 
wliere  the  alleged  maker  or  acceptor  has  been  held  liable,  he 
has  voluntarily  parted  with  the  instrument;  it  has  not  been 
got  from  him  by  the  commission  of  a  crime.  This,  un- 
doubtedly, is  a  distinction,  and  a  real  distinction.  The  de- 
fendant here  has  not  voluntarily  put  into  any  one's  hands 
the  means,  or  part  of  the  means,  for  committing  a  crime. 

But  it  is  said  that  he  has  done  so  through  negligence.  I 
confess  I  think  he  has  been  negligent ;  that  is  to  say,  I  think 
if  he  had  had  this  paper  from  a  third  person,  as  a  bailee 
bound  to  keep  it  with  ordinary  care,  he  would  not  have  done 
so.  But  then  this  negligence  is  not  the  proximate  or  effect- 
ive cause  of  the  fraud.  A  crime  was  necessary  for  its  com- 
pletion. Then  the  Bank  of  Ireland  v.Eoans"  Trustees  {*) 
shows  under  such  circumstances  there  is  no  estoppel.  It  is 
true  that  was  not  the  case  of  a  negotiable  instrument ;  but 
those  who  complained  of  the  negligence  were  the  parties 
immediately  affected  by  the  forged  instrument. 

*Brett,  L.J.:  In  this  case  I  agree  with  the  con-  [531 
elusion  at  which  mv  Brother  Bramwell  has  arrived,  but  not 
with  his  reasons.  The  defendant  signed  a  blank  acceptance 
and  gave  it  to  a  person  who  wanted  money  that  he  might 
get  it  discounted ;  that  person  sent  the  blank  acceptance  back 
to  the  defendant,  who  put  it  into  a  drawer  in  his  room  ;  the 
room  was  not  a  place  of  general  resort,  and  the  drawer  into 
which  the  acceptance  was  put  was  left  unlocked  ;  somebody, 
not  a  servant  of  the  defendant,  stple  it,  and  it  was  filled  up 
by  a  different  person  from  hin^  to  whom  the  acceptance 
was  originally  given  and  who  had  returned  it.  On  these 
facts,  Lopes,  J.,  held  that  the  defendant  had  been  guilty  of 
negligence,  and  was  therefore  liable  on  the  bill  to  the  plaintiff. 

Bramwell,  L.  J.,  says  that  the  defendant  is  not  liable,  be- 
cause if  he  be  guilty  of  negligence,  the  negligence  is  not  the 
proximate  or  effective  cause  of  the  fraud.  It  seems  to  me 
that  the  defendant  never  authorized  the  bill  to  be  filled  in 
with  a  drawer's  name,  and  he  cannot  be  sued  on  it.  I  do 
not  think  it  right  to  say  that  the  defendant  was  negligent. 
The  law  as  to  the  liability  of  a  person  who  accepts  a  bill  in 
blank,  is  that  he  gives  an  apparent  authority  to  the  person 
to  whom  he  issues  it  to  fill  it  up  to  the  amount  that  the 
stamp  will  cover ;  he  does  not  strictly  authorize  him,  but 
enables  him  to  fill  it  up  to  a  greater  amount  than  was  in- 
tended.    Where  a  man  has  signed  a  blank  acceptance,  and 

0)  4  Bing.,  253.  (»)  7  C.  P.  (N.S.),  82;  28  L.  J.  (O.P.),  294.  • 

(»)  6  H.  L.  C,  889. 
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has  issued  it,  and  has  aathorized  the  holder  to  fill  it  up,  he 
is  liable  on  the  bill,  whatever  the  amount  may  be,  though  he 
has  given  secret  instructions  to  the  holder  as  to  the  amount 
for  which  he  shall  fill  it  up ;  he  has  enabled  his  agent  to 
deceive  an  innocent  party,  and  he  is  liable.  Sometimes  it 
is  said  that  the  acceptor  of  such  a  bill  is  liable  because 
bills  of  exchange  are  negotiable  instruments,  current  in 
like  manner  as  if  they  were  gold  or  bank  notes  ;  but  whether 
the  acceptor  of  a  blank  bill  is  liable  on  it  depends  upon 
his  having  issued  the  acceptance  intending  it  should  be  used. 
No  case  has  been  decided  where  the  acceptor  has  been  held 
liable  if  the  instrument  has  not  been  delivered  by  the  ac- 
ceptor to  another  person. 

In  this  case  it  is  true  that  the  defendant  after  writing  his 
name  across  the  stampedpaper  sent  it  to  another  person  to 
be  used.  When  he  sent  it  to  that  person,  if  he  had  filled  it 
in  to  any  amount  that  the  stamp  would  cover  the  defendant 
532]  would  be  liable,  because  *he  sent  it  with  the  intention 
that  it  should  be  acted  upon  ;  but  it  was  sent  back  to  the 
defendant,  and  he  was  then  in  the  same  condition  as  if  he 
had  never  issued  the  acceptance.  The  case  is  this :  the  de- 
fendant accepts  a  bill  and  puts  it  into  his  drawer,  it  is  as  if 
he  had  never  issued  it  with  the  intention  that  it  should  be 
filled  up ;  it  is  as  if  after  having  accepted  the  bill  he  had 
left  it  in  his  room  for  a  moment  and  a  thief  came  in  and  stole 
it.  He  has  never  intended  that  the  bill  should  be  filled  up 
by  anybody  and  no  person  was  his  agent  to  fill  it  up. 

Then  it  has  been  said  that  the  defendant  is  liable  because 
he  has  been  negligent;  but  was  the  defendant  negligent? 
As  observed  by  Blackburn,  J.,  in  Swan  v.  North  British 
Australasian  Co.  ('),  there  must  be  the  neglect  of  some  duty 
owing  to  some  person — here  how  can  the  defendant  be  neg- 
ligent who  owes  no  duty  to  anybody — against  whom  was  the 
defendant  negligent,  and  to  whom  did  he  owe  a  duty  ?  He 
put  the  bill  into  a  drawer  in  his  own  room  ;  to  say  that  was 
a  want  of  due  care  is  impossible ;  it  was  not  negligence  for 
two  reasons,  first,  he  did  not  owe  any  duty  to  any  one,  and, 
secondly,  he  did  not  act  otherwise  than  in  a  way  which  an 
ordinary  careful  man  would  act. 

As  to  the  authorities  that  have  been  cited ;  in  Schultz  v. 
Astley{^)  the  blank  acceptance  had  been  tilled  up  by  a 
stranger  and  a  fraud  had  been  committed  ;  nevertheless,  the 
acceptor  was  held  to  be  liable.  There,  however,  the  accept- 
ance had  been  issued  and  it  was  intended  that  it  should  be 
filled  up  by  some  one;  but  Crompton,  J.,  in  Stoessiger  v. 

(1)  2  n.  A  C,  175;  82  L.  J.  (Ex.),  278.  (*)  4  Bing.  N.  C,  644. 
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South  Eastern  Ry,  Co,  ('),  said  that  case  had  gone  to  the 
utmost  extent  of  the  law.  I  do  not  think  that  the  doctrine 
there  laid  down  ought  to  be  extended.  In  Ingham  v.  Prim- 
ros€{^)  the  acceptor  of  a  bill  of  exchange,  with  the  intention 
of  cancelling  it,  tore  it  into  two  pieces  and  threw  them  into 
the  street,  they  were  picked  up  by  the  indorser,  joined  to- 
gether, and  the  bill  was  put  into  circulation.  The  acceptor 
was  held  liable  because,  said  the  court,  although  he  did 
intend  to  cancel  it,  yet  he  did  not  cancel  it.  It  seems  to  me 
to  be  difficult  to  support  that  case,  and  the  correct  mode  of 
dealing  *with  it  is  to  say  we  do  not  agree  with  it.  In  [533 
Young  v.  Grote{^)  Young  left  a  blank  check  with  his  wife 
and  in  filling  up  the  check  for  fifty  pounds  the  word  fifty- 
was  written  in  the  middle  of  the  line,  ample  space  being  left 
for  the  insertion  of  other  words.  By  a  forgery,  before  the 
word  fifty,  the  words  "three  hundred  and"  were  inserted. 
Notwithstanding  the  forgery  the  court  held  Young  liable. 
It  is  said  that  the  case  may  be  upheld  on  the  ground  that 
Young  owed  a  duty  to  his  own  bankers,  and  that  he  was 
guilty  of  negligence  in  not  drawing  his  checks  on  them  with 
ordinary  care,  but  that  case  does  not  govern  the  present,  it 
only  applies  to  cases  between  bankers  and  mere  customers. 
In  Bank  of  Ireland  v.  Brians'  Charity  Trustees  (*),  Parke, 
B.,  in  delivering  the  opinion  of  the  judges  in  the  House  of 
Lords  remarks,  with  reference  to  Young  v.  Orote^\  ''In 
that  case  it  was  held  to  have  been  the  fault  of  the  drawer  of 
the  check  that  he  misled  the  banker  on  whom  it  was  drawn 
by  want  of  proper  caution  in  the  mode  of  drawing  the  check, 
which  admitted  of  easy  interpolation,  and  consequently  that 
the  drawer,  having  thus  caused  the  banker  to  pay  the  forged 
check  by  his  own  neglect  in  the  mode  of  drawing  the  check 
itself,  could  not  complain  of  that  payment."  He  then  gives 
instances  in  which  a  person  would  not  be  liable  and  which 
govern  the  present  case.  '*If  a  man  should  lose  his  check 
book  or  neglect  to  lock  his  desk  in  which  it  is  kept  and  a 
servant  or  stranger  should  take  it,  it  is  impossible,  in  our 
opinion,  to  contend  that  a  banker  paying  his  forged  check 
would  be  enabled  to  charge  his  customer  with  that  payment. 
Would  it  be  contended  that,  if  he  kept  his  goods  so  negli- 
gently that  a  servant  took  them  and  sold  them,  he  must  be 
considered  as  having  concurred  in  the  sale  and  so  be  disen- 
titled to  sue  for  their  conversion  on  a  demand  and  refusal  J" 
Lord  Cran worth,  speaking  of  Young  v,  Grotei^)^  says  that 

(•)  3  E.  &  B..  at  p.  656.  '  (»)  4  Bing.,  268. 

{«)  7  c.  b.  (n.s.),  82;  28  l.  j.  (c.p.),  294.      (*)  6  h.  l.  c,  889. 
28  Eng  Rep.  56 
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case  went  upon  the  ground,  whether  correctly  arrived  at  in 
point  of  fact  is  immaterial,  that  in  order  to  make  negligence 
a  good  answer  there  must  be  something  that  amounts  to  an 
estoppel  or  ratification — "that  the  plaintiflf  was  estopped 
from  saying  that  he  did  not  sign  the  check,"  and  then  he 
says  the  doctrine  of  ratification  is  well  illustrated  by  Coles 
V.  Barik  of  England i^),  I  think  the  observations  made  by 
534]  the  *Lords  in  the  case  of  Bank  of  Ireland  v.  Enans^ 
Charity  Trustees  {^)  have  shaken  Young  v.  Orotsi^)  and 
Coles  V.  Bank  of  England  {^)  as  authorities.  In  the  present 
case  I  think  there  was  no  estoppel,  no  ratification,  and  no 
negligence,  and  that  the  defendant  is  entitled  to  our  judg- 
ment. 

Baggallay,  L.  J.,  concurred  that  the  judgment  ought  to 
be  entered  for  the  defendant. 

Judgment  for  the  defendant. 

Solicitors  for  plaintiff :  Oeorge  Kirhy  &  Millett. 
Solicitor  for  defendant :  G.  Reader. 

{})  10  A.  &  E.,  487.  («)  6  H.  L.  C,  389.  (»)  4  Bing.,  263. 

Bee  1  Daniels  on  Neg.  Inst.,  §  142  one  with  F.'s  name.     The  papers  were 

etseq.,  2  id.,  §  1844  e^  seq.;  Edwards  put  into  the  fire,  but  this  note  was 

Prom.  Notes  (2d  ed.),  93  marg.  p.  picked  up  by  the  defendant.     A  per- 

If  blanks  in  an  instrument  be  filled  son  who  was  with  him  at  the  time  said 
without  any  authority  or  pretence  of  that  he  thought  ii  was  not  genuine, 
authority,  it  is  a  criminid  act,  and  and  advised  him  to  destroy  it ;  but  de- 
makes  the  party  offending  liable  to  a  fendant  kept  it,  and  afterwards  passed 
prosecution  for  forgery:  Wilson  v.  it  off,  telling  the  person  who  took  it 
South,  etc. ,  70  Ills. ,  46.  that  it  was  good  : 

A.  wrote  his  name  upon  a  piece  of  Held,  that  upon  these  facts  the  de- 
blank  paper  at  the  request  of  B.,  who  fendant  was  guilty  of  a  felonious  ut- 
afterwards,  without  the  knowledge  or  tering  ;  but  the  conviction  was  quashed, 
consent  of  A.,  wrote  a  promissory  note  for  the  indictment  was  defective  in 
over  the  signature.  In  an  action  on  not  stating  expressly  that  the  note  was 
the  note  by  an  innocent  holder,  held,  forged,  or  that  defendant  uttered  it  as 
that  the  instrument  was  a  forgery,  true :  Reg^na  d.  Dunlop,  15  IT.  C.  Q. 
and   that  A.  was  not  liable  thereon  :  B.,  118. 

C'aulkins  t>.  Whisler,  29  Iowa,  405,  4        A  person  delivering  to  another  a  pa- 
Am.  Hep.,  286.  per  bearing  his  signature  with  blanks 

Defendant  was  convicted,  at  the  quar-  unfilled  therein,  which  he  must  neces- 

ter  sessions,  on  an  indictment  charging  sarily  expect  will  be  filled  to  make  it 

that  he  feloniously  did  offer,  dispose  of  a  completed  instrument,  gives  implied 

and  put  off  a  certain  promissory  note,  authority  to  the  person  receiving  it  to 

purporting  to  be  made  by  one  F.  for  the  fill  the  blanks  ;  and  if  they  are  filled 

sum  of  £4  10«.,  with  intent  to  defraud,  fraudulently,  the  maker  will  be  liable 

he,  the  said  defendant,  at  the  time  he  so  thereon  to  a  bona  fide  purchaser  for 

uttered  and  published  the  said  note  as  value  without  notice.     Thus,  a  person 

aforesaid,  then  and  there  well  knowing  who  negligently  delivers  to  another  a 

the  same  to  be  forged.  blank  note,  having  the  name  of  the 

It  appeared  that  some  l)oy 8  had  been  payee    and    the    words   *'or    order" 

amusing     themselves     with     writing  therein,  intending  that  it  shall  be  used 

promisHory  notes    and  imitating  per-  for  a  specified  purpose,  will  be  liable 

sons*  signatures,  and  among  them  was  thereon  if  the  blanks  are  wrongfolly 
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filled  and  the  note  then  transferred  to  ing  unfinished  counterfeit  bank  bills 
a  bona  fide  holder  for  value,  without  in  one's  possession,  with  intent  to  corn- 
notice  of  the  fraud :    Abbott  «.  Rose,  plete  them  :   People  v.  Sam,  41  Cal., 
62  Maine,  104.  645. 
As  to  a  criminal  prosecution  for  hav- 


[8  Queen's  Bench  Division,  684.] 

July  2,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

Porteus  and  Others  v.  Watney  and  Others. 

Ship  and  Shipping — Ckarterparty — Bill  of  Lading — Demurrage — Liability  to  Ship- 
owner of  Consignee  prevented  from  discharging  hit  Goods  by  the  delay  of  other  Con- 
signees, 

A  charterparty  entered  into  between  the  plaintiffs  and  B.  A  Co.  for  the  convey- 
ance of  eraXn  from  C.  to  L.,  stipulated  that  fourteen  working  days  were  to  be  allowed 
for  loading  and  unloading  at  the  port  of  discharge,  and  ten  days  on  demurrage  at 
£36  a  day.  The  vessel  having  been  loaded,  one  of  the  bills  of  lading  was  indorsed 
to  the  defendants.  The  defendants'  grain  was  stowed  at  the  bottom  of  the  main 
hold,  and  that  of  the  other  shippers  on  the  top  of  it.  The  bill  of  lading,  indorsed 
to  the  defendants,  contained  the  words  ''  paying  freight  for  the  same  goods  and  all 
other  conditions  as  per  charterparty."  Owing  to  the  consignees,  whose  grain  was 
placed  on  the  top  of  the  defendants',  having  failed  to  take  away  their  goods  within 
the  lay  days,  the  defendants  were  unable  to  obtain  delivery  of  their  grain,  and  three 
days'  demurrage  was  incurred : 

//«/J,  affirming  the  judgment  of  Lush,  J.,  that  the  defendants  were  liable  for  the 
demurrage,  although  they  were  prevented  from  getting  their  goods  by  the  delay  of 
other  consignees. 

Action  to  recover  £106  for  three  days'  demurrage  of  the 
steamer  Stamford  at  the  port  of  discharge. 

At  the  trial  before  Lush,  J.,  at  the  Hilary  Sittings  in 
London,  the  following  facts  were  proved :  A  charterparty 
was  entered  into  between  the  plaintiffs,  the  owners  of  the 
Stamford,  and  Brand  &  *Co.,  for  the  conveyance  of  [535 
a  cargo  of  grain  from  Cronstadt  to  London,  and  by  which  it 
was  stipulated  that  fourteen  working  days  were  to  be  allowed 
for  loading  and  unloading  at  the  port  of  discharge,  and  ten 
days  on  demurrage  over  and  above  the  said  loading  and  de- 
livery days  at  £35  day  by  day.  The  captain  to  sign  bills  of 
lading  as  presented  without  prejudice  to  the  charterparty, 
but  at  not  less  than  chartered  rate,  and  to  have  an  absolute 
lien  on  the  cargo  for  all  freiglit,  dead  freight,  and  demurrage. 
The  cargo  to  be  brought  and  taken  from  alongside  the  ship 
at  merchant's  risk  and  expense. 

The  vessel  took  on  boara  a  full  cargo  of  grain  from  several 
shippers,  and  a  portion  of  it  was  consigned  to  the  defend- 
ants. The  defendants'  grain  was  stowed  at  the  bottom  of 
the  main  hold,  and  that  of  other  shippers  on  the  top  of  it. 
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Bills  of  lading  for  portions  of  the  cargo  were  given  to  the 
several  shippers,  and  one  of  which,  for  a  part  of  the  cargo, 
was  indorsed  to  the  defendants,  and  contained  the  words,  to 
be  delivered  to  order  or  to  assigns  '*on  paying  freight  for 
the  said  goods  and  all  other  conditions  as  per  charterparty." 
Seven  days  had  been  consumed  at  the  port  of  loaaing,  so 
that  seven  working  days  remained  for  nnloading  at  the  port 
of  discharge.  Owing  to  the  consignees  of  the  portions  of 
cargo  placed  on  the  top  of  the  grain  of  the  defendants  hav- 
ing failed  to  take  away  their  goods  in  proper  time,  the  de- 
fendants were  unable  to  obtain  delivery  of  their  grain,  and 
in  consequence  demurrage  amounting  to  three  days  was  in- 
curred. The  learned  judge  directed  the  judgment  to  be 
entered  for  the  plaintiffs  for  £105  and  costs  (*). 

May  4.  Butt^  Q.C.,  and  Maihew^  for  the  defendants, 
contended  that  the  words  in  the  bill  of  lading  "paying 
freight  for  the  same  goods  and  all  other  conditions  as  per 
charterparty"  must  receive  some  limited  construction  ;  that 
it  would  be  too  extensive  a  construction  to  hold  that  they 
put  the  consignee  in  the  place  of  the  charterer,  for  it  never 
could  have  been  intended  to  make  him  liable  to  every  dis- 
pute between  the  charterer  and  the  shipowner.  The  words 
therefore  ought  to  be  limited  to  conditions  having  reference 
to  the  particular  goods. 

536]  *May  16,  17.  A,  L.  Smith  and  R.  T,  Reid,  for  the 
plaintiffs,  contended  that  the  charterparty  was  incorporated 
m  the  bill  of  lading,  and  that  the  consignee  was  bound  be- 
fore he  received  delivery  of  his  goods  to  fulfil  the  condi- 
tions referred  to  besides  the  payment  of  freight. 

The  cases  cited  in  the  arguments  are  mentioned  in  the 
judgments.  ^^^  ^^  ^^ 

July  2.     The  following  judgments  were  delivered. 

TiiESiGER,  L.J.:  I  am  of  opinion  that  this  appeal  should 
be  dismissed. 

By  the  terms  of  the  bill  of  lading,  the  consignee  is  only 
to  receive  his  goods  on  the  payment  of  freight  for  them  and 
on  the  fulfilment  of  all  other  conditions  as  per  charter- 
party.  Among  those  conditions  is  that  by  which  the  ship- 
owner stipulates  for  payment  of  demurrage  at  a  fixed  rate, 
in  the  event  of  the  vessel  carrying  the  goods  being  detained 
beyond  the  working  days  allowed  by  the  charterparty.  The 
language  used,  if  construed  according  to  its  natural  mean- 
ing, imports  a  liability  on  the  part  of  the  consignee  for  de- 

0)  Ante,  p.  227. 
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ronrrage,  coextensive  with  the  liability  of  the  charterer, 
and  the  court  ought  not  to  depart  from  what  is  the  natural 
meaning  of  words  selected  by  tne  parties  to  the  contract,  un- 
less compelled  by  strong  reasons  or  distinct  authority.  In 
Wegener  V.  8mith{')  the  words  of  the  bill  of  lading  were 
substantially  the  same  as  here,  namely,  ^'against  payment 
of  the  agreed  freight  and  other  conditions  as  per  charter- 
party,"  and  the  construction  put  upon  them  was  that  to 
which  I  have  referred.  It  is  true,  as  was  pointed  out  by 
the  later  case  of  Smith  v.  8iedeking{%  that  there  the  de- 
murrage sued  for  had  arisen  from  the  default  of  the  defend- 
ant, but  this  fact  was  not  even  alluded  to  in  the  judgments 
of  the  learned  judges  who  decided  the  case,  and  clearly  was 
not  the  ground  of  the  decision.  In  Orap  v.  Carr{*)^  the 
words  were  *'he  or  they  paying  freight  and  all  other  condi- 
tions or  demurrage  (if  any  should  be  incurred),  for  the  said 
goods  *as  per  the  aforesaid  charterparty,"  and  al-  [537 
though  the  Court  of  Exchequer  Chamber  decidjed  against 
the  shipowner,  on  the  ground  that  the  claim  set  up  by  him 
for  damages  for  short  loading  was  not  provided  tor  under 
the  term  "dead  freight"  used  in  the  charterparty,  so  that 
the  case  is  not  a  direct  authority  upon  the  point  under  con- 
sideration, yet,  inasmuch  as  the  majority  of  the  court  con- 
sisting of  four  out  of  six  judges,  were  of  opinion  that  under 
the  words  "all  the  conditions  as  per  the  aforesaid  charter- 
party,"  the  holder  of  the  bill  of  lading  would  have  been 
liable  for  dead  freight  if  any  had  been  payable,  the  case 
at  least,  indirectly  confirms  the  authority  of  Wegener  v. 
Smith  ().  The  cases  of  Chapvd  v.  C(ymfort{^\  Fry  v.  Char- 
tered  Mercantile  Bank  of  India  (*) ;  and  Smith  v.  Siei>e- 
king  ('),  which  have  been  cited  on  behalf  of  the  defendant 
in  the  present  case,  so  far  from  weakening  the  authority  of 
Wegener  v.  iS)7i?YA(')  appear  to  me  to  tend  still  further  to 
strengthen  it.  In  each  of  them  the  reference  to  the  charter- 
party  contained  in  the  bill  of  lading  was  either  expressly, 
by  use  of  the  words  "freight  as  per  charterparty,"  as  in 
the  two  first  cases,  or  impliedly  by  the  use  of  the  words  "  pay- 
ing for  the  said  goods  as  per  charterparty,"  as  in  the  last 
case,  limited  to  the  condition  in  the  charterpai'ty  relating  to 
freight,  and  was  held  to  be  made  simply  for  the  purpose  of 
ascertaining  the  rate  of  freight,  and  not  for  the  purpose  of 
imposing  an  obligation  upon  the  holder  of  the  bill  of  lading 

(»)  16  C.  B..  286  ;  24  L.  J.  (C.P.),  25.  (»)  Law  Rep.,  1  C.  P.,  689. 

(•)  4  E.  «k  B.,  946 ;  24  L.  J.  (Q.B.),  257.  (•)  4  E.  &  B.,  946 ;  24  L.  J.  (Q.B.),  257 ; 

(*)  Law  Rep..  6  Q.  B..  662.  6  E.  <fc  B.,  589. 

(<)  10  C.  B.  (N.S.),  802. 
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to  perform  the  conditions  of  the  charterparty  generally. 
In  none  of  these  cases  was  any  doubt  thrown  upon  the  cor- 
rectness of  the  decision  in  Wegener  v.  Smith  {^).  While  in 
Smith  V.  Sieveking(^)  it  is  expressly  approved  of,  and  the 
court  in  referring  to  the  language  of  the  bill  of  lading,  says : 
*'This  plainly  indicated  to  the  consignee  that  before  he  was 
entitled  to  the  delivery  of  the  goods  he  was  bound  to  make 
a  payment  beyond  the  freight ;  and  there  was  a  reference  to 
the  charterparty  for  some  condition  to  be  performed  beyond 
the  payment  oi  freight."  That  condition  was  payment  of 
demurrage,  and  the  bill  of  lading  was  construed  as  if  it  had 
expressly  made  the  payment  of  demurrage  a  condition  on 
the  performance  of  which  the  goods  were  deliverable.  The 
538j  consignee  *accepting  the  goods  under  such  a  bill  of 
lading  could  not  escape  the  payment  of  demurrage  by  de- 
nying his  liability  to  pay  it.  The  true  result  of  the  authori- 
ties therefore  is,  that  a  bill  of  lading  in  which  the  words 
*'and  all  Qther  conditions  as  per  charterparty,"  follow  the 
expression  "on  paying  freight,"  or  "paying  for  the  said 
goods,"  or  similar  expressions,  imports  a  liability  on  the 
part  of  the  consignee  of  goods  under  the  bill  of  lading  to 
pay  the  demurrage  stipulated  for  by  the  terms  of  the  char- 
terparty to  which  it  refers. 

It  is  said,  however,  on  the  part  of  the  defendants  that  the 
present  case  is  distinguishable  from  those  of  Wegener  v. 
Smith  ('),  and  Oray  v.  Carr  (•),  by  the  fact  that  in  them  the 
bill  of  lading  comprised  the  whole  cargo,  while  here  it  com- 
prises only  a  portion  of  the  cargo ;  but  with  the  exception 
of  an  observation  of  Maule,  J.,  made  in  the  course  of  the  ar- 
gument in  the  former  case,  I  can  find  nothing  which  would 
justify  me  in  supposing  that  such  a  distinction  exercised 
any  material  effect  upon  the  decisions  in  those  cases,  and  the 
absence  of  any  reference  in  the  judgments  to  it  is  an  argu- 
ment against  its  existence.  For  myself  I  feel  a  diflSculty  in 
seeing  now  the  construction  of  a  bill  of  lading,  which  on  its 
face  may  not,  and  in  many  cases  will  not,  prove  the  fact, 
whether  the  goods  to  which  it  refers  do  or  do  not  constitute 
the  whole  cargo  of  a  chartered  ship,  can  upon  a  point  like 
that  under  consideration  alter,  according  to  whether  the 
parol  evidence  establishes  that  fact  in  the  affirmative  or 
negative.  One  view  by  which  it  was  suggested  that  this 
difficulty  is. met,  is  that  the  construction  is  not  altered,  but 
the  conditions  of  the  charterparty  are  to  be  read  into  the 
bill  of  lading,  not  absolutely,  but  with  reference  to  the  goods 

(1)  15  C.  B.,  285;  24  L.  J.  (C.P.),  25. 
(*)  4  E.  A  B.,  945;  24  L.  J.  (Q.B.), 257;  6  E.  <k  B.,  689.        (»)  Law. Rep.,  6  Q.  B..  622. 
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which  are  the  subject  of  it,  and  that  just  as  the  freight,  if 
regulated  by  the  charterparty  freight,  is  proportionate  to 
the  goods  carried  under  the  bill  of  lading,  so  the  demurrage 
is  to  be  divided  among  the  consignees  in  proportion  to  the 
value  of  their  goods.  But  this  view  by  attempting  to  re- 
move one  difficulty  raises  another,  for  it  would  if  adopted 
be  impossible  of  being  worked  out,  as  a  matter  of  commer- 
cial practice.  It  is  impossible  to  suppose  that  a  shipowner 
wliose  ship  has  been  detained  beyond  the  lay  days  could  in 

})ractice  assert  liens,  or  bring  actions  against  all  the  bill  of 
ading  holders,  for  proportionate  amounts  of  demurrage 
ascertained  by  a  sort  Of  *average  statement ;  and  the  [539 
result  would  therefore  be  that  a  clause  in  the  bill  of  lading, 
which  would  appear  to  have  been  inserted  for  the  very  pur- 

Eose  of  securing  the  liens  to  which  the  shipowner  is  entitled 
y  the  charterparty,  would  become  practically  inoperative. 
Another  view  presented  is  that  the  working  days  under  the 
charterparty  must  be  allotted  among  the  consignees  of  the 
cargo,  in  proportion  to  the  amount  of  the  cargo  to  be  respect- 
ively received  by  them,  so  that  if  in  the  present  case  there  had 
been  seven  consignees  of  the  cargo  in  equal  portions,  then 
there  being  seven  working  days  left  for  unloading  at  the  port 
of  discharge,  each  consignee  would  be  entitled  to  one  day  for 
unloading,  and  would  only  be  liable  for  demurrage  if  he  ex- 
ceeded, and  to  the  extent  that  he  exceeded  that  one  day. 
But  this  view  is  as  unpractical  as  the  other  to  which  I  have 
just  referred,  and  would  if  adopted  lead  to  the  same  conse- 
quence. There  is  in  reality  no  practicable  middle  course 
between  the  right  of  the  shipowner  to  treat  each  consignee 
as  liable  in  solido  for  the  demurrage  secured  by  the  charter- 
party,  and  the  right  of  the  bill  of  lading  holder  to  have  his 
goods  entirely  freed  from  the  condition  as  to  demurrage  con- 
tained in  the  charterparty.  And  even  if  a  middle  course  were 
practicable,  the  parties  to  the  bill  of  lading  contract  could 
only  be  held  to  have  adopted  it  by  giving  a  strained  interpre- 
tation to  the  words  used  by  them.  But  then  it  has  been  urged 
upon  us  that  the  inconvenience  and  hardship,  which  would 
arise  if  the  consignee  of  a  small  parcel  of  goods  were  held 
liable  for  the  whole  demurrage  under  the  charterparty,  afford 
a  strong  practical  argument  against  the  construction  of  the 
bill  of  lading  contended  for  by  the  plaintiffs.  This  might 
be  so  if  it  were  possible  to  construe  the  bill  of  lading  so  as 
to  exclude  altogether  the  condition  as  to  demurrage,  but  if 
that  condition  must  be  included,  as  for  the  reasons  I  have 
already  given  I  think  it  must,  and  the  words  by  which  it  is 
included  in  their  natural  meaning  import,  as  1  also  think 
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they  do,  that  condition  is  to  be  read  as  if  it  was  introduced 
into  the  bill  of  lading,  while  any  other  construction  of  the 
bill  of  lading  would  lead  to  an  utterly  impracticable  result, 
the  argument  founded  upon  the  alleged  inconvenience  and 
hardship  to  the  consignee  becomes  of  little  force.  It  is  no 
doubt  a  startling  consequence  if  by  the  construction  which 
this  court  puts  upon  the  bill  of  lading — as  it  has  been  sug- 
540]  gested,  *and  as  I  understand  Brett,  L.  J.,  holds — the 
shipowner  can  recover  the  demurrage  against  all  as  well  as 
against  any  one  or  more  of  the  consignees,  so  that  he  may 
be  paid  over  and  over  again.  If  the  words  of  the  charter- 
partv  are  to  be  read  into  the  bill  of  lading  in  such  a  manner 
as  tnat  reference  to  the  charterparty  and  to  what  is  done 
under  the  charterparty,  except  for  the  purpose  of  reading 
the  words  in,  cannot  be  made,  such  a  consequence  would 
follow ;  but  in  that  case,  Leer  v.  Tates  (*)  becomes  an  au- 
thority that  notwithstanding  that  consequence  the  consignee 
is  liable  for  the  entire  demurrage,  and  Leer  v.  Tales  ('),  not- 
withstanding the  dissent  from  the  doctrine  laid  down  in  it 
expressed  by  Lord'Tenterden  in  the  cases  ot  Rogers  v.  Hun- 
ter (*),  and  hohson  v.  Droop{*),  still  stands  as  an  authority. 

But,  on  the  other  hand,  without  taking  upon  myself  to 
express  an  opinion  upon  a  point  which  is  not  directly  before 
us,  especially  in  the  face  of  the  opinion  of  Brett,  L.J.,  I 
must  at  least  say  that  I  do  not  think  it  altogether  clear  that 
when  a  bill  of  lading  stipulates  that  a  consignee  under  it  is 
to  have  his  goods  on  payment  of  freight  and  on  the  perform- 
ance of  all  other  conditions  of  the  charterparty;  and,  in 
point  of  fact,  all  demurrage  due  under  the  charterparty  has 
been  paid  to  the  shipowner  by  some  other  consignee  under 
a  similar  bill  of  lading,  so  that  the  condition  in  the  charter- 
party  as  to  demurrage  has  been  performed,  although  not  by 
the  particular  consignee  ;  that  fact  would  not  constitute  in 
equity,  if  not  at  law,  a  defence  to  an  action  for  demurrage 
brought  against  the  first  consignee.  Be  this  how  it  may,  I 
feel  bound  by  the  language  of  the  contract  between  the 
parties  in  this  case  to  hold  that  the  plaintiffs  were  entitled  to 
recover  against  the  defendants  the  demurrage  claimed,  and 
that  consequently  the  decision  in  their  favor  by  the  learned 
judge  in  the  court  below  was  right  and  should  be  affirmed. 

Cotton,  L.J.:  I  agree  in  the  decision,  and  also  in  the 
reasons  which  have  been  given  by  Thesiger,  L.  J.,  for  the  con- 
clusion at  which  he  has  arrived.  The  question  is,  what  is  the 
contract  the  parties  have  entered  into  by  the  bill  of  lading! 
541]    The  words  of  *the  bill  of  lading  are  "paying  freight 

(»)  8  Tannt.,  887.  (•)  Moo.  A  M.,  68.  (»)  Moo.  &  M.,  441. 
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for  the  same  goods  and  all  other  conditions  as  per  char- 
terparty."  There  is  an  express  provision  in  the  charterparty 
that  the  shipowner  shall  have  an  absolute  lien  on  the  cargo 
for  all  freight,  dead  freight,  and  demurrage.  It  is  impossible 
not  to  import  that  into  the  contract  entered  into  by  the  bill 
of  lading.  We  are  not  at  liberty  to  reject  the  words  "all 
other  conditions,"  unless  there  is  something  manifestly  in- 
consistent in  introducing  them.  The  lieu  is  on  the  cargo 
and  on  every  part  of  it ;  and  although  the  bill  of  lading 
refers  to  one  part  of  the  cargo,  yet  my  opinion,  as  a  matter 
of  construction  of  the  contract  between  tlie  parties,  is,  that 
this  condition  shall  be  introduced,  and  being  introduced, 
there  is  a  lien  on  every  part  of  the  cargo  for  demurrage ; 
and  therefore,  on  the  construction  of  the  contract,  the  plain- 
tiff is  right.  If  parties  choose  to  make  these  contracts  they 
must  take  the  consequences,  and  not  come  to  the  court  to 
enforce  an  unnatural  construction  of  words  simply  for  the 
purpose  of  avoiding  an  inconvenience,  which  possibly  they 
may  not  have  conceived,  but  which  is  the  result  of  a  fair 
construction  of  the  contract  into  which  they  have  entered. 
As  regards  the  question  whether  the  plaintins  could  recover 
from  each  holder  of  a  bill  of  lading  the  full  amount  of  the 
demurrage,  the  question  does  not  arise  before  us,  therefore 
I  think  it  better  not  to  express  any  opinion  upon  it.  I  think 
that  the  plaintiff  has,  unaer  his  contract  with  the  defendant, 
a  right  to  recover  the  sums  sued  for. 

Brett,  L.J.:  I  do  not  differ  from  the  decision  at  which 
the  Lord  Justices  have  arrived,  for  to  decide  otherwise  would 
be  to  break  many  settled  rules  of  law.  The  bill  of  lading  is, 
*'  on  paying  freight  for  the  same  goods,  and  all  other  condi- 
tions, as  per  charterparty."  I  endeavored  in  Gray  v.  Garr  (*) 
to  give  what  I  thought  was  a  reasonable  interpretation  to 
those  words,  "and  all  other  conditions  as  per  charterparty;" 
but  my  interpretation  was  not  accepted  by  the  majority  of 
the  court.  I  take  the  decision  in  Uray  v.  Carr  (')  to  have 
been  that  those  words  in  a  bill  of  lading  are  to  be  treated  as 
words  of  reference  to  the  charterparty,  and  that  they  there- 
fore introduce  into  the  bill  *of  lading  every  condition  [542 
tliat  is  in  the  charterparty  by  way  of  reference ;  so  that  they 
bring  into  the  bill  of  lading  every  condition  of  the  charter- 
party  in  it's  terms,  and  make  every  one  of  those  conditions 
parr  of  the  bill  of  lading,  as  if  they  had  been  originally  writ- 
ten into  it.  But  then  there  is  another  rule  which  applies, 
which  is,  that  if  taking  all  the  conditions  to  be  in  the  bill  of 
lading,  some  of  them  are  entirely  and  absolutely  insensible 

(')  Law  Rep.,  6  Q.  B.,  at  p.  538.  («)  Law  Rep.,  6  Q.  B.,  622, 
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and  inapplicable,  they  must  be  struck  out  as  insensible  ;  not 
because  they  are  not  introduced,  but  because  being  intro- 
duced they  are  impossible  of  application.  The  bill  of  lading 
must  therefore  be  considered  as  if  all  the  conditions  of  the 
chattel-party  had  been  absolutely  written  into  it  originally 
and  then  we  have  a  bill  of  lading  in  this  form :  fourteen 
working  days  for  loading  and  unloading,  and  ten  days  ou 
demurrage.  It  is  impossible  to  say  that  condition  is  not  ap- 
plicable to  a  bill  of  lading,  although  the  bill  of  lading  repre- 
sents only  part  of  the  cargo.  It  is  applicable,  although  it 
seems  to  me  strange  that  a  person  should  enter  into  such  a 
contract.  Then  there  is  another  rule.  The  bill  of  lading 
claims  to  be  a  contract  between  the  shipowner  and  the  per- 
son taking  the  bill  of  lading.  There  is  no  relation  whatever 
between  the  holders  or  takers  of  other  bills  of  lading  and  any 
one  holder  of  a  bill  of  lading.  They  are  not  co-sureties. 
When,  therefore, it  is  said  we  can  look  at  all  the  bills  of  lading 
and  then  divide  the  days  of  demurrage  or  the  lay  days  be- 
tween them,  we  are  looking  at  other  bills  of  lading  which 
cannot  be  given  in  evidence.  They  cannot  be  received  in  evi- 
dence in  an  action  between  the  shipowner  and  the  holder  of 
a  bill  of  lading,  and  therefore  when  it  is  said  that  the  bill  of 
lading  represents  a  part  of  the  cargo,  and  that  the  other  bills 
of  lading  are  in  the  same  form,  we  break  the  rule  which  does 
not  allow  us  to  look  at  them,  for  we  do  not  know  whether 
the  other  bills  of  lading  are  in  the  same  form.  Then  what 
is  the  contract  represented  by  the  bill  of  lading  with  the  con- 
ditions in  it?  It  seems  to  me  that  the  cases  of  RandaU  v. 
Lynch  (')  and  Leer  v.  Taies  ('),  and  particularly  the  case  of 
Thiis  V.  Byers  (*),  show  what  the  contract  is,  when  that  con- 
tract is  in  this  form.  It  is  not  that  the  holder  of  the  bill  of 
543]  lading  will  discharge  his  cargo  *within  a  reasonable 
time  after  he  is  able  to  do  so  ;  it  is  that  if  the  ship  is  not  able 
to  discharge  the  whole  of  her  cargo  within  the  given  number 
of  days  after  she  is  at  the  usual  place  of  discharge,  the  hold- 
er of  that  bill  of  lading  will  pay  a  certain  sum  for  each  day 
beyond  those  days,  however  the  delay  may  be  caused,  unless 
it  is  by  default  of  the  shipowner.  That  is  stated  to  be  so  in 
Thiu  V.  Byers {*),  Therefore  the  holder  of  a  particular  bill 
of  lading  is  bound  to  pay  according  to  that  contract  for  every 
day  beyond  the  stipulated  days,  during  which  the  ship  re- 
mains with  the  cargo  in  her,  unless  the  delay  is  caused  by 
the  fault  of  the  shipowner. 

Now  in  this  case  there  is  no  fault  on  the  part  of  the  ship- 
owner ;  the  delay  might  be  caused  by  accidents  over  which 

(»)  2  Canjp.,  362,        («)  3  Taunt.,  887.  (»)  1  Q.  B.  D.,  244;  16  Eng.  R.,  808. 
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none  of  the  holders  of  the  bills  of  lading  had  any  control, 
or  it  may  have  been  caused  by  delay  of  the  holders  of  cargo 
above  that  of  the  defendant.  But  even  supposing  it  is  by 
their  neglect,  in  the  contract  between  the  shipowner  and  the 
defendant  there  is  no  stipulation  about  the  negligence  of 
other  people.  The  defendant  is  to  pay,  unless  it  is  the  fault 
of  the  shipowner.  The  negligence  of  the  owners  of  the  cargo 
above  is  not  the  fault  of  the  sliipowner.  Therefore  the 
negligence  of  owners  of  cargo  above  would  be  one  of  those 
negligences  the  consequence  of  which  the  defendant  has  un- 
dertaken to  pay  for.  Therefore  whether  they  were  negligent 
or  not,  it  seems  to  me  on  his  contract  he  must  pay.  If  I 
could  arrive  at  an  opposite  conclusion  I  would,  for  1  do  not 
share  the  doubt  of  Thesiger,  L.  J.  I  think  that  if  the  con- 
signee of  a  portion  of  the  cargo  had  a  bill  of  lading  in  the 
same  words,  and  had  been  called  upon  to  pay,  and  had  paid 
the  whole  demurrage  to  the  shipowner,  the  holder  of  another 
bill  of  lading,  if  sued,  could  not  set  that  up  as  a  defence. 
That  defence  would  arise  in  respect  of  a  wholly  independent 
contract  between  the  shipowner  and  the  holder  of  the  other 
bill  of  lading.  He  could  not  set  it  up  as  a  defence,  because 
he  would  have  no  right  to  prove  that  other  and  wholly  in- 
dependent contract.  I  accept  the  proposition  that  it  would 
bti  no  defence  for  the  owner  of  the  Dili  of  lading,  to  say  that 
the  shipowner  had  been  paid  the  same  sum  by  all  other 
holders  of  bills  of  lading  for  cargo  in  the  ship.  Therefore  I 
think  that  we  are  bound  to  follow  the  decision  of  Leer  v. 
Yates  (*).  I  cannot  do  so  without  *considerable  hes-  [544 
itation,  after  the  expressions  of  opinion  of  eminent  judges, 
of  the  authority  of  Lord  Tenterden  and  Sir  James  Mansfield. 
We  have  to  decide  on  a  conflict  of  cases,  and  I  prefer  the 
decision  of  Leer  v.  Tatesi^)  to  the  rulings  laid  down  in 
Rogers  v.  Hunter  {')  and  Dohson  v.  Droop  (*). 

There  is  another  solution  of  the  problem,  which  has  been 
ingeniously  suggested  by  Mr.  Maclachlan  in  the  last  edition 
of  his  book,  at  p.  496,  where  he  suggests  that  there  are  two 
elements  which  enter  into  this  question,  namely,  time  and 
amount,  and  he  proposes  a  solution  somewhat  between  the 
opinion  of  Sir  James  Mansfield  and  Lord  Tenterden,  but  his 
solution  would  break  the  settled  rules  of  law,  and  cannot 
be  admitted. 

It  has  suggested  itself  to  me  that,  if  the  holder  of  the  bill 
of  lading  of  cargo  above  were  to  delay  the  ship  unreason- 
ably, it  is  possible  that  the  holder  of  the  bill  of  lading  of 
cargo  under  him  might  have  an  action  against  him  for  dam- 

(»)  8  Taunt,  387.  (*)  Mood.  <&  M.,  68.  («)  Mood.  <&  M.,  441. 
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ages.  It  may  be  they  owe  the  duty  to  each  other,  that  no 
one  of  them  shall  negligently  del^;  but  there  may  be  diffi- 
culties in  bringing  an  action.  He  may  not  have  notice  of 
the  contract,  or  there  may  be  other  difficulties,  still  I  think 
it  is  possible  he  may  have  that  remedy — it  is  reasonable — 
but  he  certainly  can  have  no  other ;  he  cannot  maintain  an 
action  against  the  others  for  contribution  ;  and  it  does  not 
seem  to  me  that  there  is  any  equity  between  them.  So  that 
I  accept  the  whole  consequence  that  was  seen  by  Sir  James 
Mansheld  in  Leer  v.  Yates  (*) ;  but  at  the  same  time  I  think 
the  rules  of  law  oblige  me  to  say  that  the  holder  of  each  bill 
of  lading  is  liable  if  the  ship  is  delayed  beyond  the  number 
of  days  allowed  in  his  bill  of  lading.  The  judgment  of 
Lush,  J.,  is  correct,  and  must  be  affirmed. 

JudgToerd  affirmed. 

Solicitors  for  plaintiffs  :  Hollams^  Son  <fe  Coward. 
Solicitors  for  defendants :  PlewSy  Irvine  <6  Hodges. 

Q)  8  Taunt,  387. 


[8  Queen's  Bench  Division,  646.] 

June  6,  1878.  • 

545]  ^He  Brown. 

lAcensing  Act,  1872  (86  d:  86  Vict.  c.  94),  m.  8,  61 — Pecfmiary  Pmnlltf — AUemoHve 
PetiaUy  of  ImprUonmerU — Impruonmeftt  in  Default  of  Payment — Order  for  IXslras, 
eofidition  of  JuritdicOon  under  86  <j&  86  Vict,  e,  94,  «.  61,  subt,  2. 

The  justices  cannot  order  imprisonment  in  default  of  payment  of  a  penalty  under 
86  A  86  Vict  c.  94,  s.  61,  subs.  2.  unless  there  has  first  Dcen  an  orlcr  for  a  distress. 
There  is  no  jurisdiction  to  order  imprisonment  under  that  sub-section  in  the  first 
instance  without  a  distress  warrant,  when  it  appears  that  the  defendant  has  no  goods 
whereon  to  levy. 

Per  Cockburn,  C.J. :  The  2d  sub-section  of  the  51st  section  of  86  A  86  Vict  c.  94, 
applies  to  cases  where  a  pecuniary  penalty  only  is  attached  by  the  act  to  an  offence, 
not  to  cases  where  a  period  of  imprisonment  other  than  that  given  by  the  61st  aeo- 
tion  is  given  as  an  alternative  punishment. 
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[8  Queen's  Bench  Division,  540.] 
June  4,  1878. 

^Harrington  v.  The  Victoria  Graving      [549 

Dock  Company. 

Cotttract — Corrupt  Coiinderaiion — Mofiey  promUed  U>  Agent  or  EmjAoye  to  bias  him 

corUrary  to  his  JHriHeipaTa  Inieretiis, 

The  defendants  contracted  to  pay  the  plaintiff  a  commission  for  superintending 
repairs  to  be  executed  by  them  on  certain  ships  belonging  to  the  Great  Eastern  Riiil- 
WAv  Cuinpany.  The  plaintiff  at  the  time  of  such  contract  being  made  was  in  a  posi- 
tion of  trust  in  relation  to  the  railway  com pan}^  having  been  employed  by  them  as 
an  engineer  to  advise  them  as  to  the  repairs,  and  the  contract  between  defendants  and 
plaintiff  wan  made  in  part  in  consideration  of  a  promise  that  the  plaintiff  would  use 
his  influence  with  the  railway  company  to  induce  them  to  accept  the  defendants' 
tender  for  the  repair  of  the  ships.  The  jury  found  that  the  contract,  though  calcu- 
lated to  bias  tiie  mind  of  the  plaintiff,  had  not,  in  fact,  done  so,  and  that  he  had  not 
in  consequence  thereof  given  less  beneficial  advice  to  the  company  as  to  the  defend- 
aat^'  tender  than  he  would  otherwise  have  done : 

Held  that  the  plaintiff  could  not  maintain  an  action  for  commission  under  the  con- 
tract, on  the  ground  that,  even  although  the  plaintiff  had  not  been  induced  to  act 
corruptly,  the  consideration  for  the  contract  was  corrupt. 

The  action  was  brought  for  the  balance  of  moneys  alleged 
to  be  payable  by  the  defendants  to  the  plaintiff  under  an 
agreement,  by  which  the  defendants  undertook  to  pay  the 
plaintiff  a  commission  of  6  percent,  for  superintending  re- 

Eirs  to  two  ships  executed  by  the  defendants  for  the  Great 
st^irn  Railway  Company.     The  defence  was  in  substance 
as  follows : 

The  plaintiff  had  been  employed  by  the  Great  Eastern 
Railway  Company  as  an  engineer  to  advise  them  with  rela- 
tion to  the  repairs  that  were  necessary  to  the  ships,  and  to 
make  estimates  as  to  the  cost  of  such  repairs.  It  was 
alleged  by  the  defendants  that  the  commission  so  agreed  to 
be  paid  by  the  defendants  to  the  plaintiff  was  agreed  to  be 
paid,  upon  an  understanding  that  the  plaintiff  should  use 
his  influence  with  the  Great  Eastern  Railway  *Com-  [550 
pany  to  obtain  the  acceptance  by  the  company  of  the  de- 
fendants' tender  for  the  repairs,  and  that  the  agreement  was 
therefore  void  as  being  made  on  a  corrupt  consideration  ('). 
The  jury  found,  in  answer  to  questions  put. to  them  by 
Field,  J.,  before  whom  the  trial  took  place,  that  the  agree- 
ment to  pay  the  6  per  cent,  was  in  consideration  in  part  of 
the  plaintiff's  undertaking  to  superintend,  on  behalf  of  the 
defendants,  the  execution  of  the  works  contracted  for;  that 
the  agreenaent  to  pay  the  6  per  cent,  was  in  consideration  in 

C)  The  agreement  to  pay  the  com-  out  the  knowledge  of  the  directors  of  the 
mission  to  the  plaintiff  was  made  by  an  company,  and  the  directors,  when  they 
official  of  the  defendanta'  company  with-    knew  of  the  agreement,  repudiated  it. 
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part  of  a  promise  by  the  plaintiff  to  use  his  influence  with 
the  Great  Eastern  Kail  way  Company  to  obtain  an  accept- 
ance of  the  defendants'  tender;  that  the  plaintiff,  at  the 
time  the  arrangement  was  made,  was  in  a  position  of  trust 
and  confidence  in  relation  to  the  Great  Eastern  Railway 
Company  in  reference  to  the  tender  for  the  repairs  of  the 
ships,  and  that  the  agreement  was  calculated  to  bias  the 
mind  of  the  plaintiff  so  that  he  should  not  give  his  full, 
free,  and  unfettered  advice  to  the  Great  Eastern  Railway 
Company.  Bat  they  found  that  the  agreement  did  not  so 
bias  the  mind  of  the  plaintiff,  antt  that  he  did  not  give  ad- 
vice to  the  company  less  beneficial  than  he  otherwise  would 
in  reference  to  the  said  tender.  .They  also  found  that  Mie 
arrangement  wa^  not  disclosed  to  the  company. 

The  learned  judge  did  not  enter  judgment  on  these  find- 
ings at  the  trial  for  either  party. 

A.  L.  Smithy  for  the  plaintiff,  moved  for  judgment :  It 
must  be  admitted  that  when  the  consideration  is  partly  good 
and  partly  corrupt  no  action  will  lie.  But  it  is  contended 
that  the  effect  of  all  the  findings  taken  together  is  that  here 
no  part  of  the  consideration  was  corrupt.  The  defendants 
undertake  to  pay  the  plaintiff  this  sum  for  labor  actually 
to  be  done  for  them.  No  doubt  their  object  in  employing 
him  was  to  bias  his  mind,  and  induce  him  to  favor  them  in 
advising  his  employers  as  to  the  tenders.  But  then  it  is 
found  that  this  latter  object  failed,  and  the  employers  were 
not  damaged,  for  he  gave  them  the  benefit  of  his  full,  free, 
and  unfettered  judgment.  It  does  not  under  these  circum- 
551]  stances  *lie  in  the  defendants'  mouths  to  say  that  part 
of  the  consideration  was  corrupt.  The  Great  Eastern  Com- 
pany could  not  maintain  any  action  against  the  plaintiff 
for  breach  of  duty  in  his  employment'by  them. 

Parry ^  Serjt.^  and  Jeune^  for  the  defendants,  were  not 
called  on  to  show  cause. 

[In  the  course  of  the  arguments  the  case  of  Smith  v.  Sorbi/ 
which  is  reported  in  a  note  at  the  end  of  this  case,  was  re- 
ferred to.] 

CocKBURN,  C.J.:  Our  judgment  must,  in  mj^  opinion,  be 
for  the  defendants.  I  will  assume,  for  the  purposes  of  argu- 
ment, that  the  agreement  did  not  influence  the  mind  of  the 
plaintiff  so  as  to  induce  him  to  do  anything  dishonest  to- 
wards his  employers,  the  Great  Eastern  Railway  Company. 
I  entertain  no  doubt,  however,  that  when  a  bribe  is  given, 
or  a  promise  of  a  bribe  is  made,  to  a  person  in  the  employ 
of  another  by  some  one  who  has  contracted,  or  is  about  to 
contract,  with  the  employer,  with  a  view  to  inducing  the 
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person  employed  to  act  otherwise  than  with  loyalty  and 
fidelity  to  his  employer,  the  agreement  is  a  corrupt  one,  and 
is  not  en  forcible  at  law,  whatever  the  actual  eflfect  produced 
on  tile  mind  of  the  person  bribed  may  be.  The  tendency  of 
such  an  agreement  as  tliis  must  be  to  bias  the  mind  of  the 
agnnt  or  other  person  employed,  and  to  lead  him  to  act  dis- 
loyally to  his  principal.  It  is  intended  by  the  party  who 
promises  the  bribe  to  have  that  effect,  and  the  other  party 
knows  such  is  his  intention.  Such  a  bargain  is  obviously 
corrupt.  It  would  plainly  be  in  contravention  of  the  maxim, 
e  turpi  causa  non  oritur  actio^  and  most  mischievous  to  hold 
that  a  man  could  come  into  a  court  of  law  to  enforce  such  a 
bargain  on  the  ground  that  he  was  not  in  fact  corrupted.  It 
is  quite  immaterial  that  the  employer  was  not  in  fact  dam- 
aged. It  is  sufficient  that  the  consideration  upon  which  the 
promise  was  made  was  intended  to  be  a  corrupt  one. 

Mkllor,  J.:  I  am  of  the  same  opinion.  It  is  not  because 
the  agreement  failed  to  have  the  effect  which  it  was  intended 
to  have  in  corrupting  the  plaintiffs  mind  that  therefore  it 
can  afford  the  basis  of  a  good  cause  of  action.  It  would  be 
most  fatal  if  it  were  open  to  a  person,  who  had  entered  into 
an  agreement  that  he  knew  *wa8  designed  to  induce  [552 
him  to  act  unfaithfully  to  his  employers,  to  allege  that  it 
had  not  in  fact  had  that  effect,  and  to  recover  upon  it  on  the 
ground  that  the  employer  had  not  been  damaged. 

FiKLD,  J.:  I  am  of  the  same  opinion.  I  am  very  glad 
that  we  have  an  opportunity  of  distinctly  declaring  the  law 
upon  this  point,  which  was  left  undecided  in  the  case  of 
Smith  V.  Sorhy.  The  present  case  affords  an  instance  how 
sadly  loose  commercial  practice  has  become  in  respect  to 
transactions  of  this  nature.  If  the  point  we  are  now  decid- 
ing has  never  been  exactly  decided  before,  it  is  most  clearly 
within  the  principles  laid  down  by  the  authorities  on  the 
subject.  It  really  needs  no  authority  to  show  that,  even 
although  the  employers  are  not  actually  injured,  and  the 
bribe  fails  to  have  the  intended  effect,  a  contract  such  as 
this  is  a  corrupt  one,  and  cannot  be  enforced. 

Judgment  for  the  defendants  (*). 

Solicitors  for  plaintiff  :   Cattarns^  Jehu  &  Hughes. 
Solicitors  for  defendants  :   Oedge^  Kirby  &  MiUett. 

(1)  Jan.  80,  1876.      SMITH  v.  SoRBY.      [8  Queen's  Bench  Division,  562.] 

CorUrad — Fratid — Principal  and  Agent — Secret   GratuUy  to  Agent — Avoidance  of 

Contract, 

Where  a  secret  grataity  is  given  to  an  agent  'with  the  intention  of  inflaencing  his 
mind  in  Davor  of  the  giver  of  the  gratuity,  and  the  agent,  on  subsequently  enter- 
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in^  into  a  contract  with  8uch  pver  on  behalf  of  his  principal,  is  actually 
influenced  by  the  gratuity  in  assenting  to  stipulations  prejudicial  t-o  the  interesUi 
of  his  principal,  althougli  the  gratuity  was  not  given  directly  with  n^lation  to 
such  particular  contract,  the  transaction  is  fraudulent  as  against  the  principal,  and 
the  contract  is  voidable  at  his  option. 

This  was  an  action  for  breach  of  an  agreement  by  the  defendant  to  supply 
the  plaintiff  with  coals,  in  answer  to  which  the  defendant  pleaded  that  the 
agreement  was  voidable  by  reason  of  fraud  and  collusion  between  the  plaintitf 
and  the  defendant's  agent,  who  entered  into  it  under  the  following  circum- 
stances :  In  October,  1869,  the  agent  who  managed  the  defendant's  colliery, 
with  the  defendant's  knowledge,  entered  into  an  agreement  with  the  plHintilf 
that  the  plaintiff  should  supply  fifty  wagons  for  use  in  connection  with  the 
defendant's  colliery  for  the  period  of  five  years,  and  that  the  hire  of  the 
ivagons  should  be  paid  either  in  money  or  in  coals  at  the  then  market  rate, 
which  was  Qs.  a  ton,  at  the  defendant's  option.  The  plaintiff,  immediately  after 
the  making  of  this  agreement,  promised  the  agent  to  pay  him  £1  for  every 
553]  wagon  by  way  of  commission,  and  *£10  as  a  bonus.  This  he  did, 
according  to  his  own  account,  in  hopes  of  further  business. 

In  December,  before  the  time  for  the  performance  of  the  contract  had  ar- 
rived, the  agent  agreed  with  the  plaintiff  for  an  alteration  of  the  terms,  and  an 
arrangement  was  made,  as  the  defendant  stated  without  her  knowledge  or  au- 
thority, by  which  the  contract  for  the  supply  of  wagons  was  to  be  transferred 
to  a  company  with  whom  the  defendant  was  to  enter  into  a  contract  for  that 
purpose,  and  the  agent  on  the  defendant's  behalf  was  to  enter  into  a  distinct 
and  independent  contract  to  supply  the  plaintiff  yearly  on  demand  during  tive 
years,  with  coal  ajnounting  in  the  aggregate  to  12,000  tons,  at  the  rate  of  (is.  Qd. 
a  ton. 

The  defendant  signed  the  contract  as  to  the  wagons,  supposing,  as  she  stated, 
that  it  was  the  only  contract,  and  that  it  simply  gave  effect  to  .the  first  men- 
tioned agreement,  to  which  she  had  already  assented,  and  the  agent  signed  tho 
second  contract  for  the  supply  of  coals.  The  agent  admitted  that  the  defendant 
did  not  know  of  the  promise  of  payment  to  himself,  but  asserted  that  she  knew 
of  the  second  contract.  The  defendant,  however,  swore  that  she  never  knew 
of  the  second  contract  till  long  afterwards,  and  it  appeared  that  no  demand  for 
the  coal  or  deliveries  had  taken  place  in  1870,  1871,  and  1872.  In  1873  the  price 
of  coals  had  risen  to  £1  a  ton,  and  the  plaintiff  demanded  delivery  of  the  coals 
under  the  alleged  contract  at  6«.  &d.  a  ton. 

The  defendant's  case  was,  that  the  secret  agreement  for  payment  of  a  commis- 
sion to  the  agent  was  intended  to  influence  his  mind  in  favor  of  the  plaintiff  to 
the  prejudice  of  his  employer,  and  that  it  did,  in  fact,  influence  his  mind  in 
entering  into  the  agreement  of  December. 

Pollock,  B.,  before  whom  the  trial  took  pla<ie,  directed  the  jury  that  the  giv 
ing  of  a  commission  to  an  agent,  though  improper,  was  not  necessarily  fraudu 
lent,  and  that,  in  order  to  vitiate  the  contract  on  the  ground  of  fraad,  there 
must  have  been  an  intention  on  the  part  of  the  party  offering  the  commission 
to  induce  the  agent  in  entering  into  the  contract  to  betray  his  principal's  inter 
ests,  and  the  mind  of  the  agent  must,  in  fact,  have  been  corruptly  affected  by 
such  inducement.      The  jury  found  for  the  plaintiff,  stating  that  though  the 
practice  of  giving  commissions  to  servants  or  agents  was  objectionable  in  their 
opinion,  yet  there  had  been  nothing  amounting  to  fraud  in  the  case  before  them. 

A  rule  nisi  had  been  obtained  for  a  new  trial  on  the  ground  of  misdirection, 
and  on  the  ground  that  the  verdict  was  agaiust  evidence. 

Pii'M,  Q.C.,  Wilifi,  Q.C.,  and  G7uindo8  Leigli,  showed  cause. 
Digby  Seymowrt  Q.C.,  and  G'c^i^rf, 'supiwrted  the  rule. 

CocKBUKN,  C.  J.:  We  are  of  opinion  that  the  rule  must  be  made  absolute  for 
a  new  trial.  It  is  unnecessary  to  decide  whether  the  secret  payment  of  a  gra- 
tuity to  an  agent  by  the  party  with  whom  he  is  authorissed  to  negotiate  on  behalf 
of  his  employer,  supposing  that  it  had  no  effect  at  all  on  the  mind  of  the  agent 
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so  as  to  indace  him  to  make  an  agreement  less  beneficial  to  his  employer  than 
he  might  otherwise  have  the  opportunity  of  making,  will  vitiate  the  contract 
made  by  an  agent  under  such  circumstances.  It  is  enough  for  the  decision  of 
the  present  case  to  say  that,  in  my  opinion,  if  a  party  with  whom  an  agent  is 
negotiating  on  the  part  of  another  agrees  to  give,  or  does  give  the  agent  a  secret 
^gratuity,  and  that  gratuity  does  influence  the  mind  of  the  agent,  [554 
directly  or  indirectly,  in  assenting  to  anything  prejudicial  to  his  employer  in 
making  the  contract,  the  contract  is  vitiated.  Now,  on  looking  at  the  facts  of 
this  case,  I  cannot  help  thinking  that,  quite  unintentionally  on  the  part  of  the 
learned  judge,  the  jury  have  not  been  led  to  take  the  view  of  the  question 
which  they  ought  to  have  taken.  The  first  agreement  in  October  was  a  benefi- 
cial one  for  the  defendant.  It  gave  an  option  to  pay  for  the  wagons  in  money 
or  in  coals  which,  as  it  turned  out,  would  have  been  of  advantage  to  her.  In 
December  the  agent  TVho  had  previously  received  the  gratuity  agreed  to  an 
alteration  of  the  terms.  And  under  the  fresh  arrangement  the  defendant  was 
to  have  no  option  to  deliver  coals  or  pay  money,  but  became  bound  to  deliver 
the  coals  at  a  fixed  price.  The  result  was  very  disadvantageous  to  the  defend- 
ant. If  in  assenting  to  this  fresh  arrangement  the  agent  was  influenced  by  tlie 
gratuity  that  he  received,  then  I  think  that  the  principle  I  have  laid  down  would 
apply,  and  the  contract  would  be  vitiated.  We  all  agree  that  the  giving  of  such 
gratuities  is  highly  improper  and  morally  objectionable,  because  they  are  neces- 
sarily calculated  to  sap  the  fidelity  of  the  agent  towards  his  employer.  Such 
being  the  case,  if  we  can  see  our  way  to  the  conclusion  that  the  gratuity  in  this 
case  did  actually  affect  the  mind  of  the  agent,  then,  in  my  opinion,  a  sufficient 
Ci&iie  of  fraud  has  been  made  out  to  vitiate  the  contract. 

Now  it  seems  to  us,  on  the  whole,  that  the  jury  may  not  have  had  their 
minds  sufficiently  directed  to  the  true  issue  in  this  case.  The  direction  of  the 
learned  judge  may  have  left  it  open  to  them  to  think  that  because  the  gratuity 
was  actually  given  in  reference  to  the  first  contract,  and  had  no  direct  connec- 
tion with  the  second,  they  ought  not  to  consider  the  substitution  of  the  second 
contract  as  having  possibly  been  influenced  by  the  gratuity.  But  if  the  opera- 
tion of  the  gratuity  was  to  influence  the  mind  of  the  agent  in  a  manner  favor- 
able to  the  party  offering  it,  it  obviously  might  operate  on  his  mind  adversely 
t^  his  principal  in  relation  to  the  second  contract. 

We  find  that  the  stipulations  of  the  second  contract  were  much  more  unfavor- 
able to  the  defendant. 

When  the  agent  came  to  make  a  second  contract,  would  not  his  mind  be 
likely  to  be  influenced  in  assenting  to  such  stipulations  by  the  fact  that  he  had 
received  a  very  large  gratuity  in  connection  with  the  first  contract  ?  It  seems 
to  me  that  a  very  fair  and  reasonable  presumption  arises  that  it  would  be  so. 
And  this,  as  it  seems  to  me,  ought  to  have  been  distinctly  put  to  the  jury. 
They  should  have  been  told  that  if  the  gratuity  was  given  to  the  agent  in  order 
that  he  m^ht  have  a  favorable  disposition  towards  the  party  giving  it,  and  it 
had  that  ef^t,  and  he  was  thereby  induced  to  enter  into  the  second  contract, 
that  was  quite  enough  to  vitiieite  the  second  contract.  The  learned  judge  may 
have  intended  to  leave  the  case  to  the  jury  in  that  way,  but  his  language  is 
somewhat  ambiguous,  and  the  finding  of  the  jury  leads  one  to  think  that  at  any 
rate  they  could  not  have  sufficiently  taken  into  account  the  considerations  I  have 
just  mentioned.  On  the  whole,  I  think  there  should  be  a  new  trial.  The  ver- 
dict is  not,  to  my  mind,  satisfactory,  and  I  think  a  second  jury  should  have  an 
opportunity  of  considering  the  case. 

Blackbukn,  J. :  I  am  of  the  same  opinion.  There  can  be  no  doubt  that  the 
giving  of  a  secret  gift  or  gratuity  to  an  agent  is  very  improper.  The  learne<t 
*judge  appears  to  have  told  the  jury  that  it  was  fraudulent  if  it  was  [555 
done  with  the  intention  of  influencing  the  mind  of  the  agent  to  betray  his 
principal,  which  he  otherwise  would  not  do,  and  if  it  in  fact  produced  that 
effect,  bat  that  otherwise  it  was  not  fraudulent.  I  am  not  prepared  to  say  that 
there  is  an  absolute  presumption,  pr(Bsumptio  juris  et  dejure,  that  the  giving  of 
such  a  gratuity  amounts  to  fraud.  I  think  it  is  a  question  for  the  jury,  and  if 
they  think  that  the  gratuity  was  given  without  the  knowledge  of  the  principali 

28  Eng.  Rkp.  C8 
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and  with  the  intention  of  influencing  or  biassing  the  mind  of  the  agent  in  favor 
of  the  person  giving  it,  and  that  it  did  produce  the  effect  of  biassing  the  mind 
of  the  agent  in  favor  of  such  person,  and  so  acted  as  an  inducement  to  him  in 
entering  into  a  contract  or  carrying  one  oat,  then  I  think  the  jury  ought  to  find 
that  there  is  what  amounts  to  fraud.  I  cannot  help  tliinking  that  no  jury  could 
have  come  to  any  other  conclusion  than  that  this  money  was  given  to  the  agent 
to  bias  his  mind  in  favor  of  the  plaintiff,  and  that  his  mind  was  so  biassed,  if 
the  considerations  I  have  adverted  to  had  been  fully  before  them.  I  am  not 
sati.sfied  that  in  this  case  they  were  put  before  the  jury  by  the  learned  judge 
with  sufficient  distinctness.  Looking  at  all  the  circumstances,  I  think  the  case 
should  go  down  again  for  a  new  trial. 
Mellor,  J.,  concurred. 

Rule  absolute. 

See  27  Eng.  R. ,  460  note.  executory,  rescind  it  and  recover  money 

A  court  is.  in  the  due  administration  by  him  advanced  thereon  to  the  other 

of  justice,  bound   to  refuse  its  aid  to  party   who    had    performed    no    part 

enforce  a  contract  either  in  violation  of  thereof  :   Spring  Co.  v.  Knowlton,  103 

law  or  against  public  policy,  although  U.    S.    R.,   49,   contrary   to   S.  C,  57 

its  invalidity  be  not  specially  pleaded  :  N.  Y.,  518. 

Oscanyan  v.  Arms  Co.,   103  U.  S.  R.,  The  statute  prohibiting  savings  banks 

261.  from  loaning  money  on  the  security  of 

A  consul  general  of  a  foreign  govern-  names  alone,  is  directory  to  the  trus- 

ment  residing  in  this  country  entered  tees,  and  designed  for  the  protection 

into  a  contract,  whereby,  in  consider-  of  the  depositors,  and  will  not  prevent 

ation   of    a  stipulated  percentage,   he  a  bank  from  enforcing  payment  of  a 

agreed  to  use  his  influence  in  favor  of  promissory  note,  whether  the  purchase 

a  manufacturing  company  here,  with  was  or  was  not  in  conformity  with  its 

an  agent  of  that  government  sent  to  provisions:    Farmington,  etc.,  c.  Fall, 

examine  and  report  in  regard   to  the  71  Maine,  49. 

purchase  of  arms  for  it.     By  exerting  So  a  defendant  sued  by  a  national 

his  influence,  sales  of  arms  were  made  bank  for  money  loaned  to  him  by  it 

by  the  company  to  that  government,  cannot  set  up,  as  a  bar,  that  they  ex- 

and  he  brought  suit  to  recover  the  per-  ceeded  in  amount  one- tenth  part  of  ilB 

centnge.     Held,  that  there  could  be  no  capital  stock:    Gold,  etc.,  v.  ISational, 

recovery  on  the  contract :    Oscanyan  v.  etc.,  96  U.  8.  R.,  640. 

Arms  Co.,  103  U.  S.  R.,  261.  Se«    Allen,   etc.,   v.   First,   etc.,   23 

A  provision  in  a  contract  between  a  Ohio  St.  R.,  97 ;  National,  etc.,  u.  Por- 
telegraph  company  and  a  railroad  com-  ter,  125  Mass.,  333;  Attleborongh, 
pany,  to  the  effect  that  the  telegraph  etc.,  v.  Rogers,  Id.,  339. 
company  will  transmit  the  family,  pri-  So  a  mortgage  to  a  national  bank, 
vate  and  social  messages  of  the  execu-  given  for  a  present,  and  not  a  past, 
tive  officers  of  the  railroad  company  loan:  National,  etc.,  v.  Matthews,  98 
free,  is  against  public  policy,  and  im-  U.  S.  R.,  621  ;  National,  etc.,  «.  Whit- 
moral,  and  taints  the  entire  contract  so  ney,  103  id.,  99,  reversing 71  N.  Y.,  169  ; 
that  a  court  of  equity  will  not  enforce  Pratt  v.  Eaton,  79  id.,  449  ;  Mapes  v. 
it,  or  gmnt  any  relief  to  a  party  claim-  Scott,  94  Ills.,  379. 
ing  under  it :  Western,  etc.,  v.  Union,  See  Pratt  d.  Short,  79  N.  Y.,  437; 
etc.,  1  McCrary.  418.  First,  etc.,f).  Haire,  36  Iowa,  443  :  WVst- 

A  mortgage  given,  at  the  request  of  ern,   etc.,  «.  Taylor,   9  Grant's  (I'.C.) 

the  mortgagor,  for  the  purpose  of  pre-  Chy.,  471  ;  Richards  v.  Koutze,  4  Neb., 

venting  an  assessment  and  of  evading  200  ;  First,  etc.,  v.  Nat.,  etc..  92  U.  S. 

the  payment  of  taxes  upon  the  money  R.,  122.  51  How.  Pr.,  330,  affirming  39 

at  interest  and  secured  thereby  is  void,  Md.,  600  ;  American,  etc.,  t?.  Wellman, 

though  the  mortgage  be  given  in  an-  69  Ind.,  413  ;  Worcester,  etc.,  v.  Chee- 

other  state:   Drexel  o.  Tyrrell,  15  Nev.,  ney,  87  Ills.,  602. 

114,  131-140.  See  contra:    Matthews  v.    Skinker, 

A  party  to  a  contract,  the  making  of  62  Mo.,  329, 3  Cent.  L.  J.,  606;  Farmers, 

which,  although  prohiljited  by  law,  is  etc.,  v.   Baldwin,  4  Cent.   L.   J.,  119; 

not  malum  in  tte,  may,  while  it  remains  Fridley  r.  Bowen,  87  Ills.,  151. 
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A  national   bank  may  legally  and  the  composition  agreement.     Defend- 

properlj  engage    in   the    business  of  ants  transferred  the  note  l>efore  due  to 

dealing  in,  and  exclianging,  govern-  a  bo-na  fide  holder,  and  plaintiff  was 

ment  securities  :  Van  Leuven  'o.  First,  compelled    to    pay  :     Held,   that    the 

etc.,  54  N.  Y.,  671,  19  Am.  K..  724.  agreement  was  a  fraud  upon  the  other 

See   Farmers,   etc.,   «.   Baldwin,  23  creditors;  that  it  was  not  divested  of 

Minn.,    198;     Atlantic    v.    Saney,   82  its   fraudulent  character   by  the   fact 

N.    y.,  291  ;    Tracy  c.  Tallmadge,  18  that  it  was  made  not  by  the  debtor. 

Barb..  456,  14  N.  Y.,  162  ;  Erdman  v,  but  by  a  third  person  ;  and  that  an  ac- 

Barrett,  89  Penn.  St.  R.,324;    First,  tion  was  nut   maintainable  to  recover 

etc.,  f>.  Ocean,  etc.,  60  N.  Y.,  278,  19  back  the  amount  so  paid  :   Solinger  v. 

Am.  R.,  181,  192  note.  Earle,  82   N.   Y.,  393,  distinguishing 

The  doctrine  that  where  the  debtor  and  questioning  Smith  v.   Bromley,  2 

himself,  or  a  near  relative,  out  of  com-  Doug. ,  96  ;  Smith  «.  CofE,  6  M.  &  S. , 

passion  for  him,  pays  money  exacted  160;   Atkinson  v,  Denby,  7  H.  &  N., 

by  a  creditor  as   a  condition  of   his  934. 

signing  a  composition,  he  may  be  re-  There  was  a  dispute  between   the 

garded  as  having  paid  under  duress,  parties  as  to  the  amount  due  appellee, 

and  is  not  equally  criminal  with  the  Being  pressed  by  a  creditor  for  a  debt 

creditor,  and  so  that  he  may  recover  it  owing  him,  appellee  settled  with  ap- 

back,    if  sound  (as  to  which,  quere),  pellant   for  a  sum  named,  and  drew 

cannot  be  invoked  in  favor  of  one  re-  an  order  therefor  in  /avor  of  his  cred- 

motely    related    by   marriage    to    the  itor  upon  appellant,  who  accepted  the 

debtor  ;  it  can  only  be  asserted  in  favor  same,  and  afterwards  paid  it.     Appel- 

of  the  debtor  himself,  and  the  wife,  lee  signed  said  order  with  these  words 

husband  or  near  relative  of  the  blood  added,  "  1  sign  under  the  compulsory 

of  the  debtor.  note  to  pay  my  just  bills  due  Mr.  John 

Paintiff,  who  was  a  brother-in-law  of  F.    Weare."      Held,  a   full  discharge 

N.  of  the  firm  of  N.  &  Co.,  to  induce  and  satisfaction  of  the  account  between 

the  defendants,  who  were  creditors  of  appellant  and  appellee.     There  was  no 

that  firm,  to  unite  with  the  other  cred-  compulsion  or  duress  sufficient  to  war- 

itors  in  a  composition  of  its  debts,  se-  rant  appellee  disregarding  the  settle- 

cretly  agreed  to  and  did  give  them  his  ment  thus  made  :    Kitchie  v.  Cherest, 

p^missory  note  for  a  portion  of  their  8  Bradwell  (Ills.),  534. 
debt,  beyond  the  amount  to  be  paid  by 
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[IN  THE  COURT  OF  APPEAL.] 

*Brice  V.  Bannister.  [569 

Asuignment  of  D^ — Pai/mml  to  Original  Creditor  after  Notice — Supreme  Court  of 

Judicature  Act,  1873,  «.  25,  8iib9.  6. 

G.  agreed  to  build  a  vessel  for  the  defendant,  the  price  of  which  was  to  be  paid  by 
instalments.  Before  the  vessel  was  finished,  G.,  being  in  debt  to  the  plaintiff,  by  an 
instrument  in  writing  directed  the  defendant  to  pay  to  the  plaintiff  £  100  oat  of  moneys 
due  or  to  become  due  from  the  defendant  to  G.  At  the  time  of  giving  this  direction 
all  the  instalments  which  were  due  had  been  paid  by  the  defendant  to  G.  Notice 
in  writing  of  the  above  mentioned  instrument  was  given  to  the  defendant,  but  he  re- 
fused to  be  bound  by  it,  and  afterwards  paid  to  G.  the  balance  of  the  price  of  the 
yeesel.  amounting  to  more  than  £100 : 

Held  (by  Bramwell  and  Cotten,  L.JJ.,  Brett,  L.J.,  dissenting),  that  the  instrument 
in  writing  constituted  a  valid  as.'iignment  of  £100,  part  of  the  moneys  due  or  to  be- 
come due  from  the  defendant  to  G.,  and  that  the  plaintiff  was  entitled  to  recover  that 
amount  from  the  defendant,  uotwitlistaudlng  tho  subsequent  payments  by  him  to  G. 


460  QUEEX'S  BENCH  DIVISION.  [Vol  HI. 

* . » 

1878  Bi*ice  v.  BannistRr. 

Claim  stated  that  John  Gough,  by  an  order  in  writing  un- 
der his  band,  directed  to  the  defendant,  bearing  date  on 
or  about  the  27th  of  October,  1876,  absolutely  assigned  Lo 
the  plaintiff  the  sum  of  £iOO,  money  due  or  to  become  due 
of  tJoiin  Gough  in  the  hands  of  the  defendant,  of  which  order 
due  notice  was  given  to  the  defendant,  and  the  defendant 
tliereupon  accepted  the  same.  At  the  time  of  the  making  of 
570]  ^^^^  order  in  writing  and  at  the  time  *of  notice  there- 
of to  the  defendant  he  was  indebted  to  John  Gough  in  divers 
sums  of  money  more  than  sufficient  to  pay  the  sum  of  £100 
assigned  by  John  Gough  to  the  plaintiff.  The  plaintiff  had 
on  more  than  one  occasion  demanded  from  the  defendant 
payment  of  the  sum  of  £100,  but  the  defendant  had  not  paid 
it  or  any  part  of  it. 

The  nature  of  the  defence  appears  from  the  facts  herein- 
after stated. 

At  the  trial  at  the  Somersetshire  Summer  Assizes,  1877, 
before  Lord  Coleridge,  C.J.,  without  a  jury,  the  toUowing 
facts  were  proved.  The  plaintiff  is  a  solicitor  at  Bridgwater, 
and  the  defendant  is  a  shipowner  residing  at  JBarrow-in- 
Purness.  The  defendant  had  entered  into  a  contract  with 
John  Gough,  dated  the  17th  of  May,  1876,  by  which  Gough 
agreed  to  build  for  the  defendant  a  vessel  on  certain  terms. 

The  material  part  of  the  contract  is  as  follows:  *'The  ves- 
sel to  be  completed  by  the  30th  of  December,  1876,  for  the 
sum  of  £1,876.     Payments  to  be  made  as  follows : — 

When  keel  and  stern  post  up  and  floors  across     .  £250 

When  in  frame 260 

When  planked 400 

and  the  remainder  when  completed  and  handed  over  with 
Lloyd's,  Board  of  Trade,  and  builder's  certificates." 

The  contract  was  in  the  course  of  being  performed  by  John 
Gough  between  the  date  of  the  contract,  17th  of  May,  1876, 
and  the  completion  of  the  vessel,  11th  of  Pebruary,  1877. 

The  first  instalment  under  the  contract  became  due  on  the 
22d  of  June,  1876,  the  second  instalment  became  due  on 
the  lllh  of  October,  1876,  and  the  third  instalment  became 
due  on  the  23d  of  November,  1876,  and  the  remainder  was 
due  on  the  completion  of  the  vessel,  11th  of  Pebruary,  1877. 
Gough  was  unable  to  finish  the  vessel  without  assistance 
from  the  defendant,  and  therefore  during  the  progress  of  the 
building  the  latter  advanced  to  him  sums  of  money,  which 
were  necessary  to  enable  him  to  pay  tlie  wages  of  his  work- 
men employed  in  building  the  vessel  and  to  pay  for  the  ma- 
terials used  in  constructing  her.  The  total  amount  of  these 
advances  upon  the  27th  of  October,  1876,  was  £1,016.     That 
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sam  was  in  excess  of  the  amoant  thea  due  parsuant  to  the 
contract. 

*0n  the  27th  of  October,  1876,  Gough,  being  in-  [571 
debted  to  the  plaintiff  to  an  amoant  exceeding  £2,000,  gave 
the  plaintiff  an  order  addressed  to  the  defendant  in  the  fol- 
lowing terms : — 

"  I  do  hereby  order,  authorize,  and  request  you  to  pay  to 
Mr.  William  firice,  solicitor,  Bridgwater,  the  sum  of  £100 
out  of  moneys  due  or  to  become  due  from  you  to  me,  and 
his  receipt  for  same  shall  be  a  good  discharge." 

On  the  same  day,  the  27th  of  October,  1876,  the  plaintiff 
gave  the  defendant  written  notice  of  the  order  in  the  follow- 
ing terms : — 

"I  hereby  give  you  notice  that  by  a  memorandum  in  writ- 
ing dated  the  27th  of  October,  1876,  John  Gough,  of  this 
place,  authorized  and  requested  you  to  pay  me  the  sum  of 
£100  out  of  money  due  or  to  become  due  from  you  to  him, 
and  my  receipt  for  the  same  shall  be  a  good  discharge." 

The  defendant  acknowledged  the  receipt  of  the  notice,  but 
declined  to  be  bound  by  it  as  an  authority  to  pay  £100  to  the 
plaintiff. 

Subsequently  to  the  receipt  of  the  notice,  the  defendant 
paid  to  Gough  on  account  of  the  building  of  the  vessel,  pur- 
suant to  tlie  contract,  sums  far  exceeding  £100  ;  and  unless 
the  defendant  had  made  such  payments  to  Gough,  he  would 
not  have  been  able  to  complete  the  vessel. 

On  these  facts  it  was  contended  by  the  defendant's  counsel 
that  the  judgment  ought  to  be  entered  for  the  defendant,  on 
the  following  grounds  : — 

1.  That  at  tbe  time  of  giving  the  order  there  was  nothing 
due  to  Gough,  and  therefore  there  was  nothing  which  could 
be  assigned  by  him  to  the  plaintiff  by  virtue  of  the  Judica- 
ture Act,  1873,  s.  26,  subs.  6  (*). 

• 

(})  By  the  Supreme  Court  of  Judicature  Bignee  if  this  act  had  not  passed)  to  pass 

Act,  1873  (86  A  87  Vict  c.  66),  8.  25,  subs,  and  transfer  the  legal  right  to  such  debt 

6,  "Any  absolute  assignment  by  writing  or  chose  in  action  from  the  date  of  such 

under  the  hand  of  the  assignor  (not  pur-  notice,  and  all  legal  and  other  remedies  for 

porting  to  be  by  way  of  charge  only)  of  the  same,  and  the  power  to  give  a  good  dis- 

any  debt,  or  other  legal  chose  in  action,  of  charge  for  the  same  without  the  concur- 

which  express  notice  in  writing  shall  have  rence  of  the  assignor  :  Pruvided  always, 

been  given  to  the  debtor,  trustee,  or  other  that  if  the  debtor,  trustee,  or  other  person 

person  from  whom  the  assignor  would  have  liable  in  respect  of  such  debt  or  chose  in 

been  entitled  to  receive  or  claim  such  debt  action  shall   have  had   notice   that  such 

or  cho8<»  in  action,  shall  be  and  be  deemed  assignment  is  disputed  by  the  assignor  or 

to  have  been  effectual  in  law  (subject  to  any  one  claiming  under  him,  or  of  any 

all  equities  which  would  have  been  euti-  other  opposing  or  conflicting   claims  to 

tied  to  priority  over  the  right  of  the  as-  such  debt  or  chose  in  action,  he  shall  be 
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572]  *2.  That  there  was  no  binding  acceptance  of  the  order 
by  the  defendant. 

3.  That  had  not  the  defendant  made  advances  to  Gough  or 
to  his  creditors,  other  than  the  plaintiff,  Gough  would  never 
have  been  in  a  position  to  become  a  creditor  of  the  defendant. 

Lord  Coleridge,  C.J.,  after  consulting  Lindley,  J.,  deliv- 
ered the  following  judgment : 

Lord  Coleridge,  C.  J.:  In  this  case  I  am  of  opinion  that 
the  plaintifif  is  entitled  to  succeed. 

This  is  an  action  brought  to  recover  the  sum  of  £100  due 
on  an  order  given  by  a  person  named  Gough  on  the  27th  of 
October,  1876,  authorizing  and  requesting  the  defendant  to 
pay  to  the  plaintifif  Brice  £100  out  of  money  due,  or  to  be- 
come due,  from  the  defendant  to  Gough,  and  the  plaintiif' s 
receipt  was  to  be  a  good  discharge. 

The  circumstances  under  which  this  order  was  made  are 
these.  [The  learned  judge  stated  the  facts.]  Now  it  appears 
by  the  statement  which  Mr.  Cole  has  made  on  behalf  of  the 
defendant,  and  which  is  not  disputed  on  the  part  of  the 
plaintifif,  that  certain  payments  were  made,  not  at  the  dates 
fixed  by  the  contract,  but  at  periods  to  a  considerable  extent 
in  advance  of  the  payments  under  the  contract.  Mr.  Cole 
has  furnished  a  list  of  them,  but  the  only  circumstance  that 
is  material  for  me  to  consider  is,  that  at  the  date  of  the  27th 
of  October,  1876,  as  much  as £1,015 — it  is  better  to  include  the 
payment  made  on  the  27th  of  October — had  been  paid  under 
the  contract.  That  was,  no  doubt,  considerably  in  excess  of 
the  sum  which  at  that  time  was  due.  That  left  the  diflfer- 
ence  between  £1,015  and  £1,375  to  be  paid  under  the  contract. 
573]  *It  is  admitted  on  the  part  of  the  plaintifif,  that 
those  payments  had  been  made  before  the  date  of  tiie  order  : 
it  is  admitted  on  the  part  of  the  defendant,  that  payments 
subsequently  to  the  date  of  the  order  were  made  to  a  much 
greater  extent — it  is  immaterial  to  what  extent — but  to  a 
much  greater  extent  than  £100. 

The  further  facts  that  are  material  are,  that  tlie  notice  was 
given  of  this  order  at  the  date  of  the  order :  that  the  defend- 
ant acknowledged  the  receipt  of  the  order,  but  did  not 
accept  the  order  in  the  sense  of  any  attornment  to  it,  or  agree- 
ing to  be  bound  by  it.  He  therefore  acknowledged  he  knew 
of  the  order,  but  at  the  same  time  declined  in  terms  to  be 

entitled,  if  he  think  fit,  to  call  upon  the  High  Court  of  Justice,  under  and  in  con- 
several  persons  making  claim  thereto  to  forinity  with  the  provisions  of  the  acts 
interplead   concerning   the   same,  or   he  for  the  relief  of  trustees." 
may,  if  he  think  tit,  pay  the  same  into  the 
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bound  by  its  authority.  These  are  the  only  material  facts 
necessary  for  my  decision. 

It  is  said  on  behalf  of  the  plaintiff  that  he  has  proved  his 
case.  He  has  shown  there  was  a  contract,  there  were  vari- 
ous sums  to  become  due,  after  the  date  of  the  order,  under 
the  contract ;  that  those  sums  did  become  due  and  were  not 
paid  to  him,  although  an  order  was  given  for  the  payment 
of  the  amount  of  £100,  the  portion  of  the  debt  whicn  had 
been  assigned  to  the  plaintitf  On  behalf  of  the  defendant 
it  was  objected,  first,  at  the  date  of  the  order  there  was  no 
money  due,  and  it  seems  to  be  admitted  that  Gough  was 
overpaid,  and  nothing  was  at  the  time  under  the  terms  of 
the  contract  owing  to  him.  The  words  of  the  order  are  *'  out 
of  money  due  or  to  become  due."  It  is  argued  that,  in 
order  to  satisfy  the  terms  of  the  statute  to  which  he  has  re- 
ferred, the  debt  must  be  an  existing  debt,  and  an  assign- 
ment of  a  debt  to  become  due  will  not  be  within  the  terms 
of  the  section.  Now  that  a  debt  to  become  due  is  a  chose 
in  action,  is  clear ;  and  that  an  assignment  of  a  debt  to  be- 
come due  would  have  been  enforced  in  equity,  upon  the 
authorities  is  clear.  I  am  happy  to  find  that  two  great  au- 
thorities cited  to  me  have  so  decided ;  but  I  should  have 
thought  it  fell  within  the  very  nature  and  definition  of  the 
term  **  chose  in  action."  Ijord  Hardwicke(*)  and  Sir  L. 
Shadwell(*)  have  so  decided;  that  is  sufficient  for  the  pres- 
ent purpose.  It  seems  to  me  that  this  is  distinctly  a  chose 
in  action,  and  the  fact  that  the  *actual  sum  which  [574 
was  assigned  under  the  order  had  not  become  due,  is  not 
material  in  reference  to  the  power  of  the  plaintiff  to  en- 
force it. 

Next,  it  is  said  that  there  was  no  acceptance  of  the  order. 
In  one  sense  that  is  true.  There  was  no  acceptance.  That, 
again,  does  not  appear  to  me  to  be  material,  because  if  the 
debt  was  a  chose  in  action,  and  if  there  was  an  assignment 
of  it,  the  Judicature  Act,  1873,  s.  25,  subs.  6,  is  directly  in 
point,  and  there  need  be  no  acceptance  and  no  agreement 
on  the  part  of  the  debtor,  express  notice  having  been  given. 
Therefore  it  seems  to  me  that  the  first  objection  has  no 
foundation,  and  the  second  falls  with  it. 

Then  the  third  objection  is,  that  in  order  to  give  occasion 
for  the  payment  of  the  sums,  a  portion  of  which  was  as- 
signed, advances  had  been  made  by  the  debtor  in  the  inter- 
val, and  the  assignor  never  would  have  been  in  a  position 
to  become  a  creditor  but  for  those  advances,  and  it  is  argued 

0)  It  is  presumed  that  Lord  Coleridge,     Sen.,  831 ;  2  W.  A  T.  (L.  C.  in  Eq.),  726. 
C.J.,  referred  to  How  v.  JJawton,  1  Yes.     6th  ed.,  and  Lett  v.  Morris,  4  Sim.,  607. 
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that  shows  an  equity  in  favor  of  the  defendant,  because  he 
is  the  meritorious  cause  of  the  payment.  It  appears  to  me 
that  that  argument  does  not  bear  investigation,  and  this  be- 
comes apparent  upon  referring  to  the  date  of  the  order  and 
the  date  of  the  receipt  of  the  notice.  It  is  admitted  that 
the  £1,015  only  had  been  paid,  and  subsequently  to  the  re- 
ceipt of  the  notice  the  defendant  chose  to  advance  to  Gongh 
sums  of  money  without  regard  to  the  order.  He  did  that 
in  his  own  wrong,  for  he  knew  that  to  the  extent  of  the 
order  the  contract,  on  which  by  hypothesis  the  advance  was 
made,  was  gone  from  Gough,  and  that  the  contract  to  that 
extent  was  no  longer  a  security  in  favor  of  the  latter ;  there- 
fore to  the  extent  of  £100  the  defendant  was  lending  money 
on  no  security,  and  it  appears  to  me  that  no  question  of 

friority  arises.     This  last  point  has  no  substance  in  it,  and 
must  decide  it  against  the  defendant. 

A  material  point  remains  to  be  considered,  which  was 
probably  intended  to  be  raised  before  me,  but  was  not  put 
very  prominently  forward,  but  which  it  is  fit  I  should  notice. 
[The  learned  judge  read  the  Supreme  Court  of  Judicature 
Act,  1873,  8.  26,  subs.  6.]  The  Legislature  uses  the  words 
"  any  absolute  assignment,"  and  it  may  be  said  that  an  abso- 
lute assignment  does  not  include  what  in  strictness  is  rather 
an  agreement  to  assign  a  debt  when  it  arises,  than  the  pres- 
575]  ent  ^assignment  of  a  debt  that  has  arisen.  When, 
however,  the  general  object  of  this  section  is  looked  at,  and 
when  one  remembers  that  the  reason  of  it  was  to  give  a  right 
to  an  action  at  law  in  cases  which  would  have  been  the  sub- 
ject-matter of  a  bill  in  equity,  and  when  it  is  recollected  that 
an  agreement  in  equity  to  assign  a  future  debt  would  have 
been  enforced,  it  appears  to  me  that  it  is  no  straining  of  the 
words  of  this  section  to  construe  the  request  to  pay  as  an 
absolute^assignment  of  a  debt  or  chose  in  action,  the  words 
of  the  enactment  being  not  merely  *'  a  debt,"  but  also  ''  chose 
in  action,'*  and  I  think  that  it  was  intended  to  include  a 
case  of  this  kind.  I  do  not  think  I  am  straining  the  words 
of  this  section  in  holding  that  this  order  is  within  their 
meaning. 

It  is  necessary  to  have  recourse  to  the  enactment,  because 
at  law  no  action  could*  have  been  maintained  without  the 
assent  of  the  assignor,  and  in  equity,  I  apprehend,  though 
I  speak  here  with  great  diffidence,  that  without  joining  the 
assignor  no  bill  could  have  been  enforced  for  want  of  parties. 
Therefore  I  could  not  decide  this  case  without  the  aid  of  the 
enactment.  The  general  jurisdiction  of  the  High  Court  and 
the  abolition  of  the  general  lines  of  demarcation  between 
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law  and  equity  and  the  authority  of  a  Vice- Chancellor 
would  not  have  enabled  me  to  decide  this  case  in  favor  of 
the  plaintiff.  But  for  the  section  I  must  have  looked  on 
this  action  as  a  bill  in  equity,  to  which  the  only  parties 
were  the  present  plaintiff  and  the  present  defendant,  and 
which  therefore  could  not  have  been  maintained  for  want  of 
proper  parties.  I  therefore  rely  on  the  terms  on  this  sub- 
section, and  not  on  the  general  authority  of  the  High  Court. 

For  these  reasons  I  direct  that  the  judgment  be  entered 
for  the  plaintiff  for  £100. 

The  defendant  appealed. 

Jan.  28,  29.  Cole^  Q.C.,  and  Bullen,  for  the  defendant: 
The  document  signed  by  Gough  was  not  an  absolute  assign- 
ment of  a  **debt  or  other  legal  chose  in  action"  within  the 
meaning  of  the  Supreme  Court  of  Judicature  Act,  1873,  s.  26, 
subs.  6.  It  resembled  a  check,  which  is  a  mere  order  to 
pay,  and  confers  in  *equity  no  title  upon  an  assignee  [576 
as  against  the  drawee :  Schroeder  v.  Central  Bank  of  Lon- 
don{^)^  following  HopJcinson  v.  Foster  (").  An  express  prom- 
ise made  to  a  creditor  by  a  third  party  that  he  will  pay  to 
the  former  money  thereafter  to  be  received  for*  the  debtor, 
is  not  an  assignment  in  equity:  JRodick  v.  OandeU{*).  The 
last  clause  giving  the  debtor  power  to  interplead  or  pay 
money  into  court  under  the  Trustee  Relief  Acts,  shows  that 
the  Legislature  intended  to  confine  the  operation  of  subs.  6 
to  debts  already  due. 

A.  Charles,  Q.C.,  and  Herbert  Heed,  for  the  plaintiff :  The 
document  by  its  very  terms  was  a  good  assignment  in  equity 
of  £100,  to  be  paid  out  of  any  money  due  either  at  its  date 
or  thereafter  from  the  defendant  to  Gough.  The  doctrine 
that  a  debt  wab  assignable  in  equity  upon  notice,  was  estab- 
lished by  many  decisions  before  the  Judicature  Acts,  of 
which  one  of  the  latest  is  M^Oowan  v.  Smith  (*).  The  de- 
fendant's counsel  have  referred  to  Rodick  v.  Oandell(^\ 
but  that  case  is  very  distinguishable  in  its  facts.  The  prom- 
ise relied  upon  was  not  made  by  a  person  who  owed  money 
to  the  debtor. 

[Cotton,  L.  J.:  Rodick  v.  OandelH^)  was  a  very  different 
case  from  the  present. 

Bramwell,  L.J.:  It  is  not  an  authority  against  the  con- 
tention for  the  plaintiff.] 

The  plaintiff  relies  upon  Teates  v.  Oroves{^)  and  Lett  v. 
Morris  (*),  in  which  orders  to  pay  were  supported  in  equity. 

(0  U  L.  T.  (N.S.),  786 ;  24  W.  R.,  710.        (*)  26  L.  J.  (Ch.),  8. 
(*)  Law  Rep.,  19  Eq..  74.  (»)  1  Yes.,  280. 

(»)  1  De  G.  M,  A  G.,  768.  (•)  4  Sim.,  607. 

28  Eng.  Rkp.  69 
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This  case  does  not  raise  any  question  as  to  the  property  in 
the  ship  built  by  Gough,  and  therefore  Clarke  v.  Spence  (') 
does  not  assist  the  view  presented  upon  behalf  of  the  de- 
fendant. 
Bullm,  replied.  ^^  ^^  ^^ 

May  18.  The  following  judgments  were  delivered : 
'  Cotton,  L.  J.:  The  letter  of  the  27th  of  October  is  a  good 
equitable  assignment  by  Gough  to  the  plaintiff  of  money  to 
577]  the  *extent  of  £100,  which  might  become  due  under 
his  contract  with  the  defendant.  To  this  extent  he  thereby 
anticipated  the  moneys  payable  from  the  defendant  to  him, 
and  Gough  became  incompetent  to  deal  with  these  moneys 
to  plaintiff  Brice' s  prejudice,  and  the  defendant,  after  notice 
of  the  letter,  could  not  come  to  any  agreement  with  Gough 
dealing  with  or  anticipating  these  moneys  to  the  prejudice 
of  the  plaintiff.  At  the  time  when  notice  of  the  letter  of  the 
27th  of  October  was  given  to  the  defendant,  the  balance  of 
the  contract  price  which  remained  unpaid  exceeded  £100, 
and  the  ship  has  been  completed  under  the  contract.  The 
question  is,  whether  in  substance  what  has  been  done  by 
Bannister  and  Gough  was  not  a  dealing  with  the  moneys 
payable  under  the  contract;  I  think  it  was.  The  conten- 
tion of  the  defendant  was  that  though,  after  notice  of  the 
assignment  to  the  plaintiff  he  had  paid  moneys  exceeding 
£100  to  Gough,  he  did  so  not  in  payment  of  the  price  or 
under  the  contract,  but  that  the  advances  were  necessary  in 
order  to  secure  the  completion  of  the  ship.  But  this  is  not 
a  case  where  the  builder  having  failed  in  his  contract  the 
person  for  whom  he  was  building  put  an  end  to  the  contract 
and  completed  the  work.  In  sucli  a  case,  the  builder,  if  he 
in  fact  completed  the  work,  would  be  employed  as  agent  or 
servant  doing  the  work  for  the  owner  of  the  vessel.  Here  the 
builder  completed  the  work  as  contractor  building  under  a 
contract  with  the  defendant,  and  this  is  the  distinction  be- 
tween this  case  and  Tooth  v.  HalletH^)  where  the  work  was 
completed  after  the  bankruptcy  of  the  builder  by  his  trustee 
out  of  his  own  moneys,  and  the  person  for  whom  the  work  was 
done  had  power  to  take  possession  and  employ  any  one  to 
complete  tne  building,  and  in  effect  he  did  so,  and  the  court 
allowed  the  expenditure  against  the  equitable  assignee.  It 
is  probable  that  Gough  would  not,  unless  he  had  obtained 
the  advances  made  by  the  defendant  either  from  him  or 
from  some  other  person,  have  been  able  to  complete  the  ves- 
sel ;  but  a  charge  for  the  money  lent  after  the  27th  of  Octo- 

0)  4  4.  *  E„  44a.  (•)  Law  Rep.,  4  Ch.  App.,  242, 
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ber  by  any  other  person  for  the  purpose  of  paying  wages 
or  baying  material  necessary  for  the  completion  of  the  ship, 
and  in  that  sense  necessary  to  enable  the  money  to  become 
due  to  Gough,  could  not  tJe  preferred  to  the  plaintiff  s  claim. 
Moneys  paid  for  the  same  purpose  to  Gough  by  *the  [578 
defendant  cannot,  in  my  opinion,  stand  in  a  better  position. 
It  was  urged  that  the  assignee  of  a  chose  in  action  takes 
subject  to  all  equities.  But  these  must  be  equities  existing 
or  arising  out  of  circumstances  existing  before  notice  is  given 
of  the  assignment;  the  advances  made  by  the  defendant 
were  in  no  way  sanctioned  by  the  contract,  and  in  no  sense 
an  equity  between  Gough  and  the  defendant  existing  or 
arising  from  circumstances  existing  at  the  date  of  the  notice 
to  the  defendant  of  the  assignment  to  the  plaintiff.  The 
plaintiff  was  assignee  for  value  of  the  moneys  payable  under 
the  contract,  without  any  deduction  for  cost  of  materials  or 
other  costs  of  construction.  The  defendant,  for  his  own 
purposes,  determined  not  to  complete  the  ship  himself,  but 
to  let  Gough  do  so  under  the  contract.  To  enable  him  to 
do  so  he,  after  notice  of  the  assignment  to  the  plaintiff,  paid 
nione^  to  Gough  so  as  to  exhaust  the  contract  price.  By 
so  doing,  he  could  not,  in  my  opinion,  defeat  or  prejudice 
the  plaintiffs  right,  and  the  judgment  appealed  from  must 
in  my  opinion  be  affirmed. 

Brett,  L.J.:  I  am  sorry  to  say  that,  with  great  hesita- 
tion, I  differ  from  the  judgment  which  has  been  read.  I 
consider  the  principle  involved  in  this  case  to  be  of  the  high- 
est importance.  The  defendant  and  Gough  were  parties  to 
a  contract  for  building  a  ship,  the  price  oi  which  was  to  be 
paid  by  instalments  at  different  stages  of  the  building,  and 
the  ship  was  to  become  the  property  of  the  purchaser  accord- 
ing to  the  different  times  of  the  payments.  Before  the  ship 
was  finished  the  builder,  through  want  of  funds,  became  un- 
able to  proceed  with  the  work.  I  do  not  mean  to  say  that 
there  is  any  finding  that  the  defendant  as  purchaser  was 
compelled  to  take  possession  of  the  ship  if  he  did  not  ad- 
vance money ;  but  practically  if  he  did  not  advance  money 
the  ship  must  have  been  thrown  upon  his  hands,  and  he 
must  have  completed  the  building  or  the  ship,  a  most  oner- 
ous charge  upon  him.  It  is  an  ordinary  raoae  of  meeting  a 
difficulty  of  this  kind,  an  ordinary  mode  of  transacting 
bui^iness,  either  that  the  purchaser  shall  take  the  ship  into 
his  own  hands,  or  that  lie  and  the  builder  shall  agree  to 
modify  the  contract,  so  that  he,  instead  of  paying  the  pur- 
rliase-inoney  after  a  stage  of  work  is  completed,  should  ad- 
vance  the  money  beforehi^nd  ;  or,   as  it  may   be  put  in 
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579]  another  *way,  the  purchaser,  when  the  builder  is  in 
difficulties,  before  the  time  of  payment  fixed  by  the  contract 
has  arrived,  advances  money  upon  the  terms  that  he  is  to 
repay  liimself  out  of  the  money  which  he  would  have  to  pay 
when  a  particular  stage  is  completed.  It  is  true  that  the 
builder,  in  consideration  of  money  previously  advanced  by 
the  plaintiff,  made  an  equitable  assignment  to  him  of  the 
money  which  would  become  due  to  him  at  a  following  stage, 
and  he  afterwards  did  procure  an  advance  before  the  ap- 
pointed time  from  the  defendant,  in  order  to  enable  him  to 
complete  the  ship.  It  is  true  that  the  defendant  had  notice 
of  this  so-called  equitable  assignment ;  but  it  was  a  matter 
between  the  builder  of  the  ship  and  a  third  person,  over 
which  the  defendant,  the  purchaser  of  the  ship,  had  no  con- 
trol ;  and  the  question  is  whether  we  are  to  allow  an  equi- 
table doctrine  to  hamper  and  impede  an  ordinary  business 
transaction.  I  cannot  bring  myself  to  agree  that,  either  by 
virtue  of  the  Judicature  Act  or  otherwise,  business  trans- 
actions are  to  be  hampered  by  any  doctrine  which  will  pre- 
vent a  man  from  doing  what  he  otherwise  might  do,  merely 
because  something  has  happened  between  other  parties. 
I  would  therefore  confine  this  remedy  to  a  case  where  a 
debt  has  actually  accrued  due  from  one  person  to  another, 
or  at  least  I  certainly  would  confine  it  simply  to  the  case 
where  nothing  remains  to  be  done  by  the  person  who  is  the 
assignor.  In  that  case  nothing  remains  to  be  done  by  him 
but  to  receive  money  from  the  person  who  is  to  pay  him, 
and  that  money  he  makes  over  to  the  equitable  assignee. 
But  I  cannot  bring  my  mind  to  think  that  this  doctrine 
should  be  extended,  so  as  to  prevent  the  parties  to  an  un- 
fulfilled contract  from  either  cancelling  or  modifying,  or 
dealing  with  regard  to  it  in  the  ordinary  course  of  business. 
I  quite  agree  that  they  ought  not  to  be  allowed  to  act  mala 
fide  for  the  purpose  of  defeating  an  equitable  assignee  ;  but 
if  what  they  do  is  done  bona  fiue  and  in  tlie  ordinary  course 
of  business,  I  cannot  think  their  dealings  ought  to  be  im- 
peded or  imperilled  by  this  doctrine,  and  it  seems  to  me  the 
purchaser  of  a  ship  and  the  builder  might  have  cancelled 
the  contract  even  after  this  assignment.  Why  may  they 
not  modify  it?  If  they  cannot  modify  it,  it  seems  to  me  to 
denote  a  state  of  slavery  in  business  that  ought  not  to  be 
580]  suffered  ;  but  I  apprehend  the  *parties  to  the  con- 
tract can  modify  it.  If  they  can  modify  it,  why  may  they 
not  act  so  that  no  money  shall  be  due  from  the  defendant 
in  this  case  to  the  plaintiff?  It  seems  to  me  there  never  was 
any  money  due  to  the  assignor  of  the  plaiqtiff.     Before  that 
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money  became  due,  it  was  absorbed  either  by  an  advance 
made  bona  jflde  by  the  present  defendant  to  the  builder,  or 
by  a  modification  of  the  contract.  The  builder  never  could 
have  sued  this  defendant  for  money  due  to  him  as  for  a 
debt ;  and  therefore  it  seems  to  me  no  equitable  assignment 
ought  to  be  allowed  to  charge  the  defendant  and  make  him 
practically  pay  twice  over. 

In  what  cases  has  this  equitable  doctrine  been  applied  ? 
Suppose  a  man  writes  upon  paper,  "I  promise  to  pay  A.  B. 
the  sum  of  £100  on  demand  f*  the  document,  not  being  pay- 
able to  bearer  or  to  order,  is  not  a  promissory  note,  assign- 
able or  negotiable  by  statute  or  the  law-merchant.  Has  any 
court  of  equity  ever  held,  that  if  a  person  received  such  a 
paper  it  could  be  sued  upon  after  being  handed  over  to  a 
third  person?  But  this  equitable  doctrine  would  make  a 
promissory  note  not  payable  to  bearer  an  order  transferable 
to  a  third  party,  without  any  writing  upon  it,  and  I  appre- 
hend that  it  is  directly  contrary  to  all  practice,  custom  and 
law,  and  shows  that  this  doctrine  is  not  to  be  allowed  to 
control  or  hamper  ordinary  business  transactions. 

I  am,  therefore,  of  opinion  in  this  case  the  doctrine  ought 
not  to  be  allowed  to  hamper  and  impede  the  ordinary  trans- 
actions which  occurred  between  the  defendant  and  the 
builder.  The  defendant  had  a  right,  with  the  consent  of 
the  builder,  to  modify  this  contract,  and  he  modified  it  so 
far  and  to  such  a  degree  that  no  money  was  ever  due  from 
the  defendant  to  the  builder,  and  therefore  the  equitable 
assignment  by  the  builder  to  the  plaintiff  had  no  legal  or 
binding  effect  whatever.  Therefore  I  am  of  opinion  that 
the  defendant  in  this  case  is  entitled  to  succeed. 

Bramwkll,  L.J.:  I  have  reluctantly  come  to  the  con- 
clusion that  this  judgment  should  be  affirmed.  I  say  re- 
luctantly, because  I  feel  the  great  force  of  my  Brother 
Brett's  observations  ;  it  does  seem  to  me  a  strange  thing  and 
liard  on  a  man,  that  he  should  enter  into  a  contract  with 
another  and  then,  find  that  because  that  other  has  entered 
into  some  contract  with  a  third,  he,  the  first  *man,  [581 
is  unable  to  do  that  which  it  is  reasonable  and  just  he 
should  do  for  his  own  good.  But  the  law  seems  to  be  so  ; 
and  any  one  who  enters  into  a  contract  with  A.  must  do  so 
with  the  understanding  that  B.  may  be  the  person  with 
whom  he  will  have  to  reckon.  Whether  this  can  be  avoided, 
I  know  not ;  may  be,  if  in  the  contract  with  A.  it  was  ex- 
pressly stipulated  that  an  assignment  to  B.  should  give  no 
rights  to  him,  such  a  stipulation  would  be  binding.  I  hope 
it  would  be.    But  as  there  is  no  such  clause  in  the  contract 
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here,  the  plaintiff  has  undoufbtedly  certain  rights — to  whjit  i 
If  it  were  only  to  money  payable  according  to  the  terms  of 
the  contract,  the  plaintia  would  fail,  for  no  money  ever  be- 
came due  according  to  the  terms  of  the  contract.  It  was 
paid  in  advance  before  the  work  was  finished  ;  so  that  an 
amendment  of  the  statement  of  claim  is  necessary;  and  in 
strictness  the  plaintiff's  case  is  this :  *'  You,  the  defendant, 
liad  no  right  to  -pay  in  advance;  you  were  bound  to  wait 
till  the  work  was  finished  ;  you  would  then  owe  Gough 
money,  and  would  then  be  bound  to  pay  me."  This  seems 
to  be  the  law,  and  certainly  if  Gough  and  the  defendant  had 
agreed  to  anticipate  the  time  of  payment  to  defeat  the  plain- 
tiff, such  a  scheme  ought  not  to  succeed.  On  the  other 
hand,  if  Gough  had  broken  his  engagement,  or  threatened 
to  break  his  engagement  to  finish  the  vessel,  or  to  finish  it 
in  a  reasonable  time,  and  the  defendant  to  remedy  and  avert 
such  breach,  reasonably  and  bona  jfide^  not  to  defeat  the 
plaintiff  but  to  protect  himself,  advanced  money  to  Gough 
before  it  was  due,  so  that  it  never  became  due  according  to 
the  contract,  I  should  have  hesitated  long  before  holding 
that  the  defendant  was  liable  in  this  action.  But  in  reading 
the  correspondence  I  cannot  see  that  this  was  the  case. 
That  the  defendant  acted  bona  fide  I  doubt  not,  but  I  think 
his  advancing  of  the  money  as  he  did  was  quite  voluntary 
and  in  no  sense  compulsory.  I  concur,  therefore,  in  aflirm- 
ing  the  judgment.  Judgment  affirmed. 

Solicitors  for  plaintiff :  Reed  &  Lovell^  for  Heed  &  Cook, 
Bridgwater. 

Solicitors  for  defendant:  Chester  <fe  Cb.,  for  R.  B.  D. 
Bradshaw,  Barrow-in-Furness. 

See  Ex  parte  Hall,  27  Eng.  R.,  149,  A  check  operates  as  an  equitable  as- 

155  note  ;  anUy  p.  828  note.  signment,  pro  tanto,  as  between   the 

Declaration  that  D.,  by  writing,  for  holder  and  the  assignee  in  insolvency 
valuable  consideration,  dulj  assigned  to  of  the  drawer,  where  it  is  made  and 
plaintiff  the  sam  of  $500,  money  due  delivered  prior  to  the  assignment,  and 
and  to  become  due  unto  D.  by  defend-  not  presented  for  payment  until  after 
ants,  whereof  defendants  had  notice  the  drawee  is  notified  of  the  assignment 
in  writing,  and  at  the  time  of  and  after  by  the  assignee:  First  Nat  Bank,  etc., 
said  assignment,  and  after  said  notice,  v.  Coates,  8  Fed.  Reporter,  540,  Circuit 
and  before  action,  defendants  were  in-  Court,  West.  Dist.  Mo. 
debted  to  D.  in  money  sufficient  to  pay  The  second  count  stated  that  D.,  be- 
the  sum  so  assigned  to  plaintiff,  etc. :  ing  largely  indebted  to  plaintiff  and 
Held,  on  demurrer,  bad,  as  not  setting  being  pressed  by  him  for  payment,  it 
forth  any  fact  from  which  the  existence  was  agreed  that  D.  should  assign  to 
of  and  promise  to  pay  a  debt  would  plaintiff,  to  secure  part  of  said  debt, 
be  implied,  distiofi^uishing  Mitchell  «.  f500  due  and  to  beciDme  due  to  D.  hy 
(ioodall,  44  U.  C.  Q.  B.,  898,  and  Brice  defendants  for  work  done  by  D.;  that 
«.  Bannister,  8  Q.  B.  Div.,  669,  the  D.  gave  plaintiff  an  order  upon  de- 
principal  case,  supra.  fen^tnts  to  pay  same  to  plainti^ ;  thai 
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plaintiff  notified  defendants,  vrho  rep-  relying  on  said  representation,  refrained 
resented  to  plaintiff  that  if  he  would  from  such  procetKiings,  paid  the  same 
present  said  order  as  soon  as  they  had  over  to  D.  in  fraud  of  plaintiff,  and  de- 
examined  said  work,  which  would  he  fendants  thereafter  wrongfully  refused 
bttfore  Dec.  1879,  they  would  pay  the  to  pay  same  to  plaintiff.  Held  good, 
$500  to  him  ;  that  by  said  representa-  as  disclosing  a  cause  of  action  upon  an 
tion  plaintiff  was  prevented  from  pro-  assigment  of  a  debt  due  by  defendants 
ceeding  against  D.  to  recover  said  $500;  to  D.,  for  work  and  labor  performed 
that  afterwards,  and  before  said  Decem-  for  them  by  D.,  and  a  promise  on  their 
ber,  defendants  being  liable  to  pay  said  part,  to  plaintiff,  to  pay  such  debt : 
sum,  and  well  knowing  that  plaintiff,  Smith  t).  Ancaster,  45  U.  C.  Q.  B.,  86. 


[8  Queen's  Bench  Division,  694.] 
May  16,  1878. 

[in  the  court  of  appeal.] 

♦Pickup  v.  The  Thames  and  Mersey  Marine    [594 
Insurance  Company,  Limited. 

Marine  Inturanet —  Uhseavorthineas — Lou  by  PeriU  of  the  Sea — Burden  of  Proof — 

rreeumpHon —  Misdireetion, 

In  an  action  on  a  policy  of  insurance  it  was  proved  at  the  trial  that  the  vessel  put 
back  from  inability  to  proceed  eleven  days  after  she  started  on  her  voyage :  the  judge 
directed  the  jury  that  the  time  which  elapsed  between  setting  sail  and  putting  back 
was  sufficiently  short  to  shift  the  onus  of  proof  from  the  underwriters,  and  make  it 
incumbent  on  the  assured  to  proVe  that  the  unseaworthiness  arose  from  causes  oc- 
curring subsequently  to  setting  sail : 

JIef4,  affirming  the  judgment  of  the  Queen's  Bench  Division,  a  misdirection. 

Walaon  v.  Clark  (1  Dow.,  })86),  commented  upon. 

Action  on  policy  of  insurance  on  freight. 

Pleas  amongst  others — 1.  That  the  ship  was  not  lost  by 
tlie  perils  insured  against :  2.  That  the  vessel  was  not  sea- 
worthy at  the  time  of  the  comraenceraent  of  her  voyage. 

The  jury  in  answer  to  the  learned  judge  found  that  the 
vessel  was  not  seaworthy  when  she  set  sail  from  Rangoon 
upon  the  voyage  insured,  and  that  she  was  lost  in  conse- 
quence of  her  defective  condition  operated  upon  by  such 
weather  as  was  to  be  expected  on  the  voyage. 

An  application  was  made  to  the  Queen's  Bench  Division 
for  a  new  trial  on  the  ground  of  misdirection. 

W.  WiUiaToSy  Q.C.,  W.  O.  Harrison^  Q.C.,  and  Lodge^ 
for  the  defendants. 

Btdt,  Q.C.,  Cohen^  Q.C.,  and  /.  C.  MatheWy  for  the 
plaintiff. 

*The  facts  of  the  case  and  the  course  at  the  trial  are  [595 
to  be  found  fully  stated  in  the  judgment  of  the  Queen's 
Bench  Division. 

March  6.  The  judgment  of  the  Court  (Cockburn,  C.J., 
Mellor  and  Field,  JJ.)  was  delivered  by 
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CocKBURN,  C.J.:  This  was  an  action  on  a  policy  of  in- 
surance on  freight,  on  a  cargo  of  rice  shipped  on  board  the 
ship  Diadem,  on  a  voyage  from  Rangoon  to  a  port  in  the 
United  Kingdom.  Amongst  other  defences  was  one  of  un- 
seaworthiness. 

The  cause  came  on  for  trial  before  my  Brolter  Field  and 
a  special  jury,  at  Guildhall,  when,  under  the  direction  of 
the  learned  judge  as  to  the  law  applicable  to  the  case,  the 
jury  found  a  verdict  for  the  defendants,  on  the  ground  that 
the  vessel  was  unsea worthy  on  commencing  the  voyage. 

The  facts  so  far  as  they  are  necessary  for  the  present  pur- 
pose may  be  stated  in  a  few  words. 

The  ship  having  conveyed  a  cargo  of  coals  to  Point  de 
Galle,  proceeded  in  ballast  to  Rangoon,  where  she  loaded  a 
cargo  of  rice,  the  freight  on  which  was  the  subject-matter  of 
the  insurance  in  question.  She  arrived  at  Rangoon  on  the 
26th  of  April,  1874.  Amongst  other  issues  in  the  cause  was 
one  of  unseaworthiness  at  the  commencement  of  her  voyage 
from  Galle  to  Rangoon,  but  that  issue  the  jury  decided  in 
favor  of  the  plaintiff,  and  no  question  upon  that  arises  here. 
For  the  present  purpose  the  ship  must  be  taken  to  have 
been  seaworthy  on  her  arrival  at  Rangoon.  She  remained 
there  till  the  4th  of  June  following,  when  having  loaded  her 
cargo,  she  set  sail  on  the  homeward  voyage.  Between  the 
9th  and  15th  of  June  she  encountered  severe  squalls  and  a 
heavy  sea,  and  labored  heavily,  and  made  so  much  water 
that  the  master  and  crew  becoming  alarmed  for  the  safety  of 
the  ship,  and  satisfied  of  her  inability  to  perform  the  voyage 
liome,  determined  on  putting  back  to  Rangoon.  On  the  19th 
of  June,  when  in  the  Rangoon  river,  she  grounded  on  the 
Silva  Sand,  but  was  got  off  again  and  proceeded  to  Rangoon, 
where  she  arrived  on  the  20th  of  June.  In  the  course  of  the 
month  of  July  surveys  were  held  on  the  ship.  She  was 
found  to  be  very  much  strained,  and  in  several  places  where 
her  copper  was  off,  to  be  very  much  worm-eaten,  and  on  the 
15th  of  July  she  was  pronounced  to  be  unseaworthy,  and 
596]  *there  was  no  contest  as  to  her  having  been  so  at  that 
time.  The  question  was  whether  the  rough  weather  she  had 
encountered  between  the  9th  and  16th  of  June,  and  the 
straining  thereby  occasioned,  had  caused  her  leaky  condition 
— in  which  case  that  condition  would  have  been  consistent 
with  her  having  been  seaworthy  on  starting  on  the  voyage — 
or  whether  her  leaky  state  had  been  brought  about  by  the 
action  of  the  worms,  which,  from  the  defective  condition  of 
some  parts  of  her  copper,  had  b^en  able  to  eat  their  way  into 


Vol  m.]  QUEEN'S  BENCH  DIVISION.  473 

Pickup  v.  Thames  lasurance  Co.  1878 

her  planks,  so  as  to  render  many  of  them  in  an  unsound 
condition. 

Arguing  on  the  latter  hypothesis,  the  defendants  contended 
that  this  worm-eaten  condition  must  have  arisen  during  the 
period  the  ship  was  loading  in  the  Rangoon  river — namely, 
from  the  25th  of  April  to  the  4th  of  June  ; — the  plaintiff  on 
the  other  hand  contending  that  the  leaky  state  of  the  vessel 
was  due  to  the  weather  she  had  encountered,  and  that  her 
worm-eaten  condition  as  apparent  on  the  survey  had  been 
produced  during  her  stay  at  E&ngoon  between  the  time  of  her 
return  thither  and  the  time  of  the  survey — that  is  to  say, 
between  the  20th  of  June  and  the  16th  of  July — the  waters 
there  being  greatly  infested  with  the  species  of  worms  by 
which  wooden  vessels  are  liable  to  be  attacked,  and  which, 
owing  to  portions  of  her  copper  having  been  rubbed  off  on 
the  occasion  of  her  stranding,  had  been  thus  enabled  to  get 
at  the  vessel. 

After  the  close  of  the  evidence  and  during  the  address  to 
the  jury  the  question  was  raised  as  to  the  party  upon  whom 
in  this  particular  case  the  onus  of  proof  lay,  and  the  counsel 
for  the  underwriters  submitted  to  the  learned  judge  to  tell 
the  jury  as  a  matter  of  law  that  the  onus  of  proof  was  in 
this  instance  shifted  to*  the  plaintiff.  This  course,  however, 
at  that  time  the  learned  judge  declined  to  adopt,  but  left 
the  whole  issue  to  the  jury,  putting  the  question  of  bur- 
den of  proof  to  them  in  the  language  of  Lord  Eldon  in  Wat- 
son  V.  Clark{^\  and  laying  before  them  the  evidence  on  one 
side  and  the  other,  necessary  to  enable  them  to  arrive  at  a 
conclusion. 

At  the  close  of  the  summing  up  the  jury  retired  to  con- 
sider their  verdict,  and  after  a  protracted  absence  returned 
into  court,  *saying  that  they  were  unable  to  agree  on  [597 
their  verdict.  In  answer  to  a  question  put  by  the  learned 
judge  whether  there  was  any  point  upon  which  he  could 
give  them  any  assistance,  the  foreman  asked,  "  Whether  the 
judge  could  give  them  any  more  precise  and  positive  direc- 
tion as  to  which  of  the  parties  had  the  onus  of  proof  cast 
upon  him,"  upon  which  my  Brother  Field  again  used  the 
language  of  Lord  Eldon,  but  dealt  with  it  this  time  as  a  di- 
rection in  point  of  law,  and  directed  the  jury  as  matter  of 
law  that,  while  the  presumption  of  law  was  prima  facie  in 
favor  of  seaworthiness,  and  the  burden  of  proving  unsea- 
worthiness was  in  consequence,  in  the  first  instance,  on  the 
insurers,  yet  that  if  the  inability  of  a  ship  to  proceed  on  the 
voyage  becomes  evident  in  a  short  time  after  her  sailing, 

C)  1  Dow.,  at  p.  844. 

28  Eng.  Rep.  60 
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the  presumption  of  law  is  that  the  inability  arose  from  causes 
existing  before  she  set  sail ;  and  that  in  such  event  the  bur- 
den of  proof  becomes  shifted,  and  that  it  then  rests  with  the 
assured  to  show  that  the  inability  arose  from  causes  occur- 
ring subsequently  to  the  commencement  of  the  voyage. 
And  with  reference  to  the  particular  case,  the  learned  .judge 
directed  the  jury  as  matter  of  law  that  the  time  which  elapsed 
between  the  departure  of  the  ship  from  Rangoon  on  the  4th 
of  June,  and  her  putting  back  on  the  15th,  was  a  sufficiently 
short  time  to  shift  the  onus  of  proof,  and  to  make  it  incum- 
bent on  the  assured  to  satisfy  the  jury  that  the  unseaworthi- 
ness of  the  vessel  arose  from  causes  occurring  subsequently 
to  her  setting  sail  on  the  voyage. 

We  are  of  opinion  that  this  direction  cannot  be  upheld  and 
that  there  must  be  a  new  trial ;  and  in  this  view  the  learned 
judge  on  consideration  himself  concurs. 

We  do  not  say  that  time  may  not  be  an  element  in  the 
consideration  of  questions  of  unseaworthiness.  If  a  vessel 
very  shortly  after  leaving  port  founders,  or  becomes  unable 
to  prosecute  her  voyage,  in  the  absence  of  any  external  cir- 
cumstances to  account  for  such  disaster  or  inability  the  irre- 
sistible inference  arises,  that  her  misfortune  has  been  due  to 
inherent  defects  existing  at  the  time  at  which  the  risk  at- 
tached. But  this  is  not  by  reason  of  any  legal  presumption 
or  shifting  of  the  burden  of  proof,  but  simply  as  matter  of 
reason  and  common  sense  brought  to  bear  upon  the  ques- 
tion as  one  of  fact,  inasmuch  as  in  the  absence  of  every 
other  possible  cause  the  only  conclusion,  which  can  be 
598]  *arrived  at,  is  that  inherent  unseaworthiness  must 
have  occasioned  the  result.  Indeed,  on  closer  considera- 
tion, it  becomes  apparent  that  time  enters  to  a  very  limited 
extent  only  into  the  question  in  arriving  at  this  conclusion. 
If  the  vessel  strikes  on  a  rock  or  a  sandbank  immediately 
after  leaving  port,  or,  while  still  in  sight  of  it,  is  overpow- 
ered by  a  storm,  the  shortness  of  the  time  which  has  elapsed 
since  she  started  becomes  at  once  immaterial.  On  the  other 
hand,  though  the  vessel  may  have  been  at  sea  days,  or  even 
weeks,  if  during  the  whole  of  tlie  time  she  has  had  favor- 
able weather,  fair  winds,  and  calm  seas,  and  yet  goes  down, 
or  proves  unable  to  continue  on  her  course,  the  same  infer- 
ence as  to  inherent  unseaworthiness  presents  itself  as  in  the 
former  case,  though,  perhaps,  with  diminished  cogency  in 
proportion  as  the  interval  has  been  longer.  But  in  (he  lat- 
ter case,  as  in  the  former,  the  inference  arises  from  the  im- 
possibility of  ascribing  the  result  to  any  other  cause  than 
the  condition  of  the  vessel  on  starting  on  the  voyage,  the 
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interval  of  time  being  matter  of  very  secondary  considera- 
tion, if  of  any.  It  is  from  the  entire  absence  of  any  other 
cause  than  inherent  unseaworthiness  that  the  probative  value 
of  such  a  combination  of  circumstances  is  derived.  Time 
can  enter  to  a  very  limited  extent  only,  if  it  enters  at  all, 
into  the  question  as  a  factor  in  leading  to  the  result.  It  cer- 
tainly cannot  be  said  of  itself  and  without  more,  to  give 
rise  to  any  new  presumption  of  law,  or  as  matter  of  law  to 
shift  the  onus  of  proof  from  the  party  on  whom  the  law  has 
cast  it. 

This  reasoning  applies  with  peculiar  force  to  the  case  be- 
fore us.  The  ship  had  been  at  sea  eleven  days  before  she 
put  back.  Assuming,  for  the  moment,  that  shortness  of 
time  intervening  between  the  departure  of  a  vessel  and  her 
inability  to  keep  the  sea  could  shift  the  burden  of  proof,  we 
think  it  cannot  be  said  that  an  interval  of  eleven  days  would 
be  sufficiently  short  to  warrant  the  application  of  such  a 
principle,  or  to  raise  any  presumption  independently  of 
other  circumstances.  In  that  time — it  was  the  stormy  sea- 
son in  the  Eastern  seas — the  vessel  might  probably  have 
encountered  a  cyclone.  As  it  was,  she  was  exposed  during 
several  days — from  the  9th  to  the  16th  of  June,  to  severe 
squalls  and  a  boisterous  sea,  and  labored  heavily.  The 
question  was  whether  her  inability  to  pursue  her  voyage, 
and  the  unseaworthiness,  *as  afterwards  ascertained,  [599 
were  due  to  the  action  of  the  winds  and  waves,  in  other  words 
to  the  perils  insured  against,  or  to  the  antecedent  causes 
of  unseaworthiness  to  which  the  defendants  ascribed  them. 
Under  these  circumstances,  the  time  the  vessel  had  been  at 
sea  became  a  matter  of  secondary  consideration :  and  if  to 
be  taken  into  account  at  all,  could  only  be  so  as  an  element 
in  the  inquiry,  and  as  one  of  the  facts  in  the  case.  It  could 
not  properly  be  held  to  be  of  itself,  and  independently  of 
the  other  facts,  sufficient  to  take  the  case  out  of  the  ordinary 
rule,  and  by  giving  rise  to  a  new  presumption  to  shift  the 
burden  of  proof  from  the  insured  to  the  shipowner.  As  we 
are  of  opinion  that  the  direction  cannot  be  upheld,  and  as  it 
is  clear  from  what  took  place  on  the  trial  that  the  verdict 
of  the  jury  was  determined  by  the  direction  so  given,  it  fol- 
lows that  judgment  cannot  be  given  for  the  defendants  on 
the  finding,  and  that  the  rule  must  be  made  absolute  for  a 

"®^  '^*^^-  Rule  absolute. 

The  defendants  appealed. 

May  15,  16.  W.  Williams,  Q.C.,  W,  O.  Harrison,  Q.C., 
and  Lodge^  for  the  defendants:    The  order  of  the  Queen's 
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Bench  Division  is  wrong.  The  jury  having  found  substan- 
tially that  the  vessel  was  not  lost  by  the  perils  insured 
against,  it  is  immaterial  whether  she  was  seaworthy  at  the 
commencement  of  the  voyage ;  and  therefore,  although  the 
direction  as  to  the  shifting  of  the  burden  of  proof  of  sea- 
worthiness may  not  have  been  quite  accurate,  the  defend- 
ants are  entitled  to  judgment  on  the  findings.  Whether 
the  vessel  was  seaworthy  or  not  is  a  question  for  the  jury, 
Foster  v.  Steele  (*),  and  the  summing-up  of  the  learned 
judge  can  be  supported  upon  the  judgments  of  Lord  Eldon 
and  Lord  Redesdale  in  Watson  v.  Clark  (*) ;  Parker  v. 
Potts  (•). 

Butt^  Q.C.,  GoTien^  Q.C.,  and  J,  C.  Mathew^  for  the  plain- 
tiff, were  not  heard. 

Brett,  L.J.:  I  agree  with  the  judgment  of  the  Queen's 
Bench  Division. 

A  good  deal  has  been  said  on  the  argument  about  **the 
600J  burden  *of  proof"  and  "presumption."  The  bur- 
den of  proof  upon  a  plea  of  unseaworthiness  to  an  action  on 
a  policy  of  marine  insurance  lies  upon  the  defendant,  and 
60  far  as  the  pleadings  go  it  never  shifts,  it  always  remains 
upon  him.  But  when  facts  are  given  in  evidence,  it  is  often 
said  certain  presumptions,  which  are  really  inferences  of 
fact,  arise,  and  cause  the  burden  of  proof  to  shift;  and  so 
they  do  as  a  matter  of  reasoning,  and,  as  a  matter  of  fact, 
for  instance,  where  a  ship  sails  from  a  port,  and  soon  after 
she  has  sailed  sinks  to  the  bottom  of  the  sea,  and  there  is 
nothing  in  the  weather  to  account  for  such  a  disaster,  it  is  a 
reasonable  presumption  to  be  made  that  she  was  unseawor- 
thy  when  she  started  ;  and  a  jury  may  be  properly  told  that, 
upon  such  uncontradicted  evidence,  they  may  presume  as  a 
matter  of  reasoning  and  inference  from  the  facts,  the  vessel 
must  have  been  in  an  unseaworthy  condition  when  she 
started;  that  is,  when  she  started  she  was  not  in  a  fit  state 
to  encounter  the  ordinary  perils  of  the  voyage,  and  if  a  jury, 
with  no  other  evidence  than  that  I  have  stated,  were  to  find 
the  contrary,  it  would  not  be  a  finding  against  any  principle 
of  law,  but  it  would  be  such  a  finding  against  the  reasonable 
inference  from  the  facts  that  it  would  amount  to  a  verdict 
against  evidence.  And  as  a  guide  on  the  question  of  fact, 
and  the  mode  in  which  the  jury  are  to  draw  inferences,  I 
think  the  jury  might, be  told  what  is  laid  down  in  2  Arnould 
on  Marine  Insurance  (5th  ed.),  p.  666,  namely,  that  where 
a  ship  becomes  so  leaky  or  disabled  as  to  be  unable  to  pro- 
ceed on  her  voyage  soon  after  sailing  on  it,  and  this  cannot 

(»)  8  Bing.  N.  C,  892.  («)  I  Dow.,  336.  («)  8  Dow.,  28. 
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be  ascribed  to  any  violent  storm  or  extraordinary  peril  of 
the  sea,  the  fair  and  natural  presaniption  is  that  it  arose 
from  causes  existing  before  her  setting  out  on  her  voyage, 
and,  consequentl}^  that  she  was  not  seaworthy  when  she 
sailed.  That  is  only  telling  them,  if  no  other  facts  are 
shown,  ^^I  should  advise  you,  as  reasonable  men,  to  find 
that  the  ship  was  unseaworthy  when  she  started."  But  the 
passage  in  Arnould  proceeds  to  lay  down  that  in  such  cases 
it  is  incumbent  upon  the  assured  to  show  that  at  the  time  of 
her  departure  she  was  in  fact  seaworthy,  and  that  her  ina- 
bility has  arisen  from  causes  subsequent  to  the  commence- 
ment of  the  voyage.  Of  course,  he  may  be  able  to  show 
that  she  was  seaworthy.  But  the  question  what  is  a  short 
time  after  sailing  must  surely  depend  on  the  circumstances  ; 
and  it  is  for  the  jury  *to  say  whether  under  the  cir-  [601 
cumstances  of  the  voyage  they  think  that  the  time  of  loss 
was  so  soon  after  sailing  that  it  raises  the  presumption  of 
unseaworthiness. 

Let  us  see  whether  there  is  any  authority  to  the  contrary. 
The  case  cited  to  us  is  Watson  v.  Clark  {').  That  case  is 
more  often  cited  for  the  question  of  law  which  Lord  Eldon 
enunciated  than  for  his  treatment  of  the  facts.  It  is  cited 
as  an  authority  for  the  principle  that  if  a  ship  was  seawor- 
thy at  the  commencement  of  the  voyage,  although  she  be- 
came otherwise  only  one  hour  after  sailing,  the  warranty  is 
complied  with,  and  the  underwriter  is  liable.  The  case  also 
deals  ytrith  the  question  of  presumption  arising  from  the 
facts.  But  Lord  Eldon  and  Lord  Kedesdale  were  sitting  as 
a  Court  of  Appeal  from  a  decision  of  a  court  which  decided 
both  law  and  fact,  and  they  were  called  upon,  therefore,  as 
upon  a  rehearing,  not  only  to  determine  what  the  law  was, 
but  also  whether  they  agreed  with  the  court  below  upon  the 
facts ;  and  thus  it  is  that  they  give  their  reasons  for  agree- 
ing with  the  findings  as  to  the  facts.  And  when  we  find 
Lord  Eldon  and  Lord  Redesdale  pointing  out  in  the  clearest 
terms  a  process  of  reasoning  which  is  almost  irresistible,  it 
is  a  very  good  guide  to  a  jury  to  point  out  to  them  that  pro- 
cess of  reasoning  as  one  which  they  ought  to  follow.  But 
I  have  never  heard  that  this  case  was  an  authority  for  show- 
ing that  a  presumption  of  fact  is  really  a  proposition  of  law. 

Now,  if  that  be  so,  I  think  it  cannot  be  denied  that  my 
Brother  Field  so  expressed  himself,  that  the  jury  would  con- 
sider themselves  bound  to  take  it  as  a  matter  of  law  that  it 
was  a  short  time,  and  a  time  so  short  that  it  shifted  the  pre- 
sumption.    But  my  Brother  Field,  who  was  a  party  to  the 

(0  1  Dow.,  386. 
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judgment  of  the  divisional  court,  on  consideration,  admitted 
that  his  direction  was  erroneous. 

As  to  the  question  arising  upon  the  issue  as  to  the  loss  by 
perils  of  the  sea,  it  seems  to  me  upon  the  facts  of  this  case, 
that  when  the  jury  were  practically  told  that  as  a  matter  of 
law  they  were  to  take  it  that  she  was  worm-eaten  at  Ran- 
goon, unless  the  shipowner  could  show  that  she  was  not, 
that  this  direction  must  have  had  a  vital  effect  upon  the 
finding  of  the  jury  upon  the  loss  by  perils  of  the  sea,  and 
602]  that,  therefore,  even  though  as  an  abstract  *proposi- 
tion  this  would  not  be  a  misdirection  upon  that  plea,  it  was 
such  a  direction  as  to  lead  to  a  wrong  inference  of  fact :  it 
was  such  a  wrong  direction  that  it  would  almost  inevitably 
lead  to  an  erroneous  consideration  of  the  issue  and  cannot 
be  satisfactory.  Therefore  I  think  there  must  be  a  new 
trial. 

Cotton,  L.  J.:  I  agree  that  there  must  be  a  new  trial.  I 
think  on  two  grounds  there  was  a  misdirection  in  the  sum- 
ming-up.of  the  learned  judge:  first,  in  telling  the  jury  that 
the  time  was  suflSciently  short  to  create  the  presumption 
that  the  inability  to  proceed  arose  from  causes  existing  be- 
fore the  vessel  set  sail :  secondly,  that  as  matter  of  law  the 
burden  of  proof  as  to  seaworthiness  became  shifted  and 
thrown  upon  the  assured.  In  my  opinion  the  question  of 
time  is  a  question  of  fact  for  the  jury,  and  it  is  for  them  to 
say,  judging  from  all  the  circumstances,  whether  they  are 
satisfied  that  the  loss  was  occasioned  by  her  defective  con- 
dition on  starting  on  her  voyage.  The  direction  of  Field, 
J.,  I  think  induced  the  jury  to  believe  the  defendants  were 
relieved  from  proving  their  plea  of  unseaworthiness,  and 
that  it  was  for  the  plaintiff  to  show  seaworthiness  at  the 
commencement  of  the  risk. 

Thesiger,  L.  J.:  I  agree  that  this  case  must  go  back  for  a 
new  trial. 

There  are  two  questions  which  the  court  have  to  decide, 
first,  was  there  a  misdirection?  and,  secondly,  did  that  mis- 
direction, within  the  meaning  of  Order  xxxix,  Rule  3,  occa- 
sion substantial  wrong  or  miscarriage,  not  only  on  the 
question  raised  by  the  issue  of  seaworthiness  or  unseawor- 
thiness, but  also  upon  the  issue  which  was  raised  as  to  the 
cause  of  loss? 

Now,  it  is  convenient,  I  think,  to  take  those  two  questions 
separately,  and,  first,  to  consider  whether  or  not  there  was 
a  misdirection  upon  the  issue  of  seaworthiness,  or  unsea- 
worthiness. 

What  was  the  position  of  the  facts  in  the  case  at  the  time 
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when  the  learned  judge  gave  his  direction?  On  the  one 
hand  there  had  been  evidence — I  do  not  give  any  opinion  as 
to  the  strength  or  weakness  of  that  evidence — but  there  had 
been  evidence  that  the  ship  had  met  with  some  severe 
weather  during  the  course  of  the  eleven  days  which  elapsed 
between  her  leaving  Rangoon  and  *the  time  when  [603 
she  set  sail  to  return  to  Rangoon.  On  the  other  hand  there 
was  evidence  that,  npon  her  return  to  Rangoon,  upon  the 
first  survey  some  traces  of  worming  were  discovered,  and 
npon  later  surveys  taking  place,  at  a  considerable  period 
after  her  return  to  Rangoon,  her  bottom  was  found  to  be 
very  seriously  worm-eaten,  so  much  so  as  to  be  quite  suffi- 
cient to  account  for  the  return  to  Rangoon. 

Under  those  circumstances,  what  direction,  either  in  fact 
or  in  law,  could  the  learned  judge  give  to  the  jury?  It 
seems  to  me  that  he  could  not  direct  the  jury  that  the  bur- 
den of  proof  was  shifted  either  in  fact  or  in  law.  All  that 
he  could  say  was  this:  '* The  burden  of  proof  remains  as  it 
originally  remained,  namely,  that  if  there  had  been  no  evi- 
dence on  the  one  side,  or  on  the  other,  the  plaintiff  would 
have  been  entitled  to  a  verdict  on  the  question  as  to  whether 
the  ship  was  or  was  not  seaworthy  at  the  commencement  of 
the  voyage.  There  being  evidence  on  both  sides,  it  is  for 
you,  the  jury,  to  consider  whether  the  evidence  as  to  the 
weather  was  such  as  to  induce  you  to  think  that  the  loss 
was  due  to  the  weather,  and  therefore  to  a  peril  insured 
against ;  or  whether  the  evidence  which  has  been  given  as 
to  the  worming,  coupled  with  the  evidence  as  to  the  weather, 
satisfies  you  that  the  weather  was  insufficient  to  account  for 
ihe  loss,  while  the  worming  was  amply  sufficient."  That 
seems  to  me  to  be  the  whole  extent  to  which,  under  the  cir- 
cumstances of  the  case,  the  learned  judge  could  fairly  direct 
the  iury. 

That  being  so,  what  is  the  direction  he  gives  them  ?  He 
tells  them,  perfectly  correctly,  that  upon  the  issue  of  sea- 
worthiness the  burden  of  proof  rested  upon  the  underwri- 
ters originally.  But  then  he  proceeds  to  tell  them  that,  only 
eleven  days  having  elapsed  since  the  vessel  left  Rangoon, 
and  between  that  time  and  the  time  of  her  return  to  Kan- 
goon,  the  burden  of  proof  which  originally  lay  upon  the 
underwriters  had  shifted,  and  the  burden  was  thrown  upon 
the  plaintiff  of  showing  that  the  loss  of  the  vessel  was  due 
to  the  causes  which  had  arisen  subsequently  to  her  sailing. 
The  meaning  of  that  was  obviously  this,  that  the  jury  must, 
from  the  short  time  that  elapsed  after  her  voyage  com- 
menced, i>Teauinii  prima  facie  that  instead  of  the  vessel  be- 
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ing  seaworthy,  as  they  would  have  presumed  without  any 
604]  evidence,  they  *inust  presume  that  she  was  unsea- 
worthy  at  the  commencement,  unless  such  evidence  was 
given  on  the  part  of  the  plaintiff  as  to  satisfy  them  that 
the  loss  was  not  due  to  unseawortlriness,  but  due  to  perils 
insured  against.  Therefore  it  appears  to  me  that,  although 
the  words  "as  a  matter  of  law"  may  have  been  used,  what 
the  learned  judge  really  intended  to  say  was,  that  the  bur- 
den in  point  of  fact  had  been  shifted.  But  even  in  this 
point  of  view  it  seems  to  me  that  the  learned  judge  misdi- 
rected the  jury,  and  that  there  was  nothing  to  show  or  to 
justify  him  in  saying  that  the  burden  of  proof,  as  a  matter 
of  fact,  had  shifted,  because  at  the  very  same  time  that  it 
was  proved  that  a  short  time  had  elapsed  since  the  vessel 
had  started,  it  was  also  proved  that  there  was  weather  which 
might  possibly  account  for  the  loss  which  took  place. 
Therefore,  upon  the  question  of  seaworthiness,  it  seems  to 
me  that  there  was  a  clear  misdirection. 

Now  arises  the  question,  was  the  misdirection  such  upon 
the  question  of  seaworthiness,  that  it  must  have  necessarily 
affected  the  minds  of  the  jury  upon  the  issue  as  to  loss  by 
perils  insured  against?  It  appears  to  me  that  this  question 
should  be  answered  in  the  affirmative.  In  the  first  place,  I 
think  there  was  a  misdirection  as  regards  the  issue  raised 
upon  the  question  of  the  cause  of  loss,  and  for  this  reason. 
It  is  perfectly  true  that  upon  that  issue  the  burden  of  proof 
lies  upon  the  plaintiff,  and  it  may  be  true  that  the  presump- 
tion of  unseaworthiness,  or  the  question  of  the  onus  of 
proof  upon  the  issue  of  unseaworthiness  is  one  that  relates, 
as  has  been  argued,  solely  to  that  issue,  and  does  not  in 
any  way  touch  the  issue  of  the  cause  of  loss;  but  on  the 
other  hand  this  much  is  clear,  that  there  is  no  presumption 
against  seaworthiness,  and  that  the  plaintiff  undertaking, 
as  he  is  bound  so  to  undertake,  upon  the  issue  to  prove  that 
the  loss  was  occasioned  by  a  peril  insured  against,  would 
have  fulfilled  the  burden  thrown  upon  him  if  he  proved 
that  the  policy  had  been  effected  upon  his  vessel,  that  the 
vessel  had  started  upon  her  voyage,  and  that  after  the  voy- 
age the  vessel  met  with  such  weather  as  would  fully  and 
fairly  account  for  the  loss  which  was  sustained  by  him  un- 
der the  policy.  But  the  position  in  which  the  learned  judge 
left  the  matter  to  the  jury  under  this  subsequent  direction 
placed  a  very  much  heavier  burden  upon  the  plaintiff,  be- 
605]  cause  he  had  directed  the  jury  that  the  mere  *fact  of 
this  short  lapse  of  time  was  such  as  to  raise  a  presumption 
counter  to  the  original  presumption  of  seaworthiness.    And 
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logically  followed  oat,  that  must  mean  a  presumption  of 
unseaworthiness,  and  consequently  the  plaintiflE  instead  of 
undertaking  the  burden  of  proving  a  loss  by  peril  insured 
against  upon  a  ship  which  at  all  events  is  not  presumed  to 
be  unseaworthy,  although  it  may  not  be  proved  to  be  sea- 
worthy, was  undertaking  a  burden  of  proving  that  loss  in 
respect  of  a  ship,  which  according  to  the  learned  judge's 
directions  was  presumably  unseaworthy  when  she  started. 

For  these  reasons  it  appears  to  me  that  there  was  a  misdi- 
rection upon  both  points,  and  the  observations  which  I  have 
just  made  are  sufficient  to  show  that  that  misdirection  must 
have  been  the  cause  of  substantial  wrong  or  miscarriage. 
Nothing  could  show  that  more  plainly  than  this,  that  the 
very  point  on  which  the  jury  seemed  to  have  been  in  disa- 
greement about  when  they  returned  and  discussed  the  mat- 
ter with  the  judge,  was  the  point  as  to  on  which  side  the 
onus  of  proof  lay,  and  in  the  argument  before  us  it  was 
stated  that  the  minds  of  the  jury  were  equally  balanced 
upon  this  point,  that  it  was  necessary  to  give  some  direction 
upon  it.  If  their  minds  were  in  that  state  of  equal  balance, 
it  follows  that  is  just  the  occasion  when  the  learned  judge 
must  necessarily  be  most  accurate  in  the  language,  which 
he  uses  to  the  jury  on  the  point  which  they  discuss  with 
him. 

There  is  only  one  other  matter  to  which  I  wish  to  refer, 
and  that  is  the  question  of  authority. 

The  learned  judge,  in  giving  his  direction  to  the  jury,  ap- 
pears to  have  relied  upon  the  passage  in  Watson  v.  Clark  ( ), 
taken  from  the  opinion  given  by  Lord  Eldon,  and  when  the 
passage  upon  which  the  learned  judge  relies  is  looked  at,  I 
think  it  is  clear  to  ever^  mind  that  Lord  Eldon  was  not 
speaking  of  a  presumption  of  law,  but  was  speaking  of  a 
presumption  oi  fact,  or  an  inference  which  his  mind  would 
be  led  to  from  the  facts  of  that  particular  case.  And  I 
think  in  the  use  of  that  expression,  "burden  of  proof,"  in 
the  cases  there  has  been  a  little  confusion.  Burden  of  proof 
always  remains  the  same  as  a  matter  of  law.  But  while  the 
learned  judge  has  to  direct  a  jury  upon  the  burden  of  proof, 
*as  a  matter  of  law,  I  take  it  not  to  be  the  duty  of  a  [606 
learned  judge  under  any  circumstances  to  direct  the  jury  as 
to  the  question  of  the  burden  of  proof  as  to  a  matter  of 
fact :  that  is  a  question  for  the  jury,  and  beyond  deciding 
the  question  which  a  judge  must  always  decide,  namely, 
whether  there  is  any  evidence  at  all  to  go  to  the  jury,  it 
seems  to  me  on  questions  of  fact  the  province  of  the  learned 

Q)  1  Dow.,  886. 

•  28  Eng.  Rep.  61 
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judge  does  not  entitle  him  to  go.  But  in  Lord  Eldon's 
opinion  he  says  thsit  priTna/acie  the  onus  of  proof  that  she 
is  not  seaworthy  lies  on  the  defendant,  but  where  the  ina- 
bility of  the  ship  to  perform  the  voyage  becomes  evident 
within  a  short  time  after  the  sailing,  the  presumption  is  that 
It  arises  from  causes  existing  before  she  set  sail  on  the  voy- 
age, and  that  the  ship  was  not  then  seaworthy  (').  Now 
two  points  arise  upon  the  observations  that  were  made.  In 
the  first  place  it  is  clear  that  when  Lord  Eldon  speaks  of 
the  inability  of  the  ship  to  perform  the  voyage  becoming 
evident  a  short  time  after  the  sailing,  and  the  presumption 
being  shifted,  he  must  mean  (and  it  is  obvious  from  the  con- 
text that  he  did  mean)  where  no  other  facts  are  given  in  evi- 
dence. But  he  cannot  be  held  to  have  meant  this:  that 
where  at  the  very  same  time  that  the  short  period  of  the 
voyage  is  proved  which  is  relied  upon  to  raise  a  presump- 
tion, and  there  is  also  a  cause  proved  which  might  fairly 
account  for  the  loss,  even  as  a  matter  of  fact,  that  the  pre- 
sumption shifts  back  and  is  thrown  upon  the  other  party. 
And  again:  the  second  point  for  observation  is  this — that 
when  he  speaks  of  the  presumption  shifting  back  he  is  not 
speaking  of  a  presumption  of  law,  but  he  is  speaking  of  a 
presumption  of  fact. 

I  thinK  that  there  has  been  in  this  case  a  misdirection  such 
as  necessitates  a  new  trial. 

Judgment  affi/rmed. 

Solicitors  for  plain  tiflE :  Sollams^  Son  &  Coward, 
Solicitors  for  defendant :  Freshjields  &  Williams. 

(>)  1  Dow.,  at  p.  844. 


[8  Qaeeii*8  Bench  Divisioii,  607.] 
Feb.  12,  1878. 

[in  the  court  of  appeal.] 

607]     *Charles  Bbadlaugh  and  Annie  Besawt  v. 

The  Queen  ('). 

CrimifuH  Pleading — Indiclmenifw  puUishing  Obtcene  Lihel — Oniimon  to  aei  oiU  Wordg 
charged  as  Ooscene — Arrest  of  Judgment — Error — Defect  9iot  cured  by  Verdid, 

In  an  indictment  for  publishing  an  obscene  book,  it  is  not  sufficient  to  describe  the 
book  by  its  title  only,  ror  the  words  thereof  alleged  to  be  obscene  must  be  set  out; 
and  if  they  are  omitted,  the  defect  will  not  be  cured  by  a  verdict  of  guilty,  and  the 
indictment  will  be  bad  either  upon  arrest  of  judgment  or  upon  error. 

Ju^^^nt  of  the  Queen's  Bench  Division  (2  Q.  B.  D.  669)  reversed. 

Q)  Reversing  21  Eng.  R.,  269, 
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Error  upon  a  jadgment  of  the  Queen's  Bench  Division  ('). 

The  record  alleged  that  at  the  Central  Criminal  Court  an 
indictment  was  presented  against  the  plaintiffs  in  error,  the 
first  count  of  which  was  in  the  following  terms : — 

''Central  Criminal  Court,  to  wit:  The  jurors  for  our  Lady 
the  Queen,  upon  their  oath  present,  that  Charles  Bradlaugh 
and  Annie  Besant  unlawfully  and  wickedly  devising,  con- 
triving, and  intending  as  much  as  in  them  lay  to  vitiate  and 
corrupt  the  morals  as  well  of  youth  as  of  divers  other  liege 
subjects  of  our  said  Lady  the  Queen,  and  to  incite  and  en- 
coui-age  the  said  liege  subjects  to  indecent,  obscene,  unnatu- 
ral, and  immoral  practices,  and  bring  them  to  a  state  of 
wickedness,  lewdness,  and  debauchery,  heretofore,  to  wit,  on 
the  24th  day  of  March,  in  the  year  of  our  Lord,  1877,  in  the 
city  of  London,  and  within  the  jurisdiction  of  the  said  Cen- 
tral Criminal  Court,  unlawfully,  wickedly,  knowingly,  wil- 
fully, and  designedly,  did  print,  publish,  sell,  and  utter  a 
certain  indecent,  lewd,  filthy,  and  obscene  libel,  to  wit,  a  cer- 
tain indecent,  lewd,  filthy,  bawdy,  and  obscene  book  called 
'Fruits  of  Philosophy,' thereby  contaminating,  vitiating,  and 
corrupting  the  morals  as  well  of  youth  as  of  other  liege  sub- 
jects of  our  said  Lady  the  Queen,  and  bringing  the  said  liege 
subjects  to  a  state  of  wickedness,  lewdness,  debauchery,  and 
immorality,  in  contempt  of  our  said  Lady  the  Queen  and  her 
laws,  to  the  evil  and  pernicious  example  of  all  others  in  the 
like  case  offending,  and  against  tne  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity." 

*The  second  and  only  other  count  was  precisely  [608 
similar,  except  that  the  date  of  the  alleged  offence  was  the 
29th  of  March,  1877.  The  record  then  set  forth  the  removal 
of  the  indictment  into  the  Queen's  Bench  Division,  by  a  writ 
specifying  Middlesex  as  the  county  and  jurisdiction  in  which 
tne  indictment  was  to  be  tried,  the  plea  of  not  guilty  by  the 

Elaintiffs  in  error,  the  joinder  of  issue  thereon  by  F.  Cock- 
urn,  as  the  Queen's  coroner  and  attorney,  and  the  award  of 
jury  process.  The  record  afterwards  alleged,  amongst  other 
matters  unnecessary  to  be  mentioned,  that  on  the  18th  of 
June,  1877,  before  Cockburn,  C.J.,  a  jury  was  impanelled 
and  sworn,  and  a  verdict  of  guilty  was  found  against  both 
the  plaintiffs  in  error.  The  record  afterwards  proceeded  as 
follows :  "And  because  the  court  of  our  Lady  the  Queen 
now  here,  to  wit,  the  Queen's  Bench  Division  of  the  High 
Court  of  Justice,  is  not  as  yet  advised  about  giving  their 
jadgment  of  and  upon  the  premises  whereof  the  said  Charles 
bradlaugh  and  Annie  Besant  are  so  convicted  as  aforesaid, 

I  (0  2  Q.  B.  D.  569 ;  21  Eng.  R.,  269. 


484  QUEEirS  BENCH  DIVISION.  [VoL  HI. 

1878  Bradlaugh  y.  The  Queen. 

day  is  therefore  given  as  well  to  the  said  F.  Cockbarn,  Esq., 
who  for  oar  said  Lady  the  Qaeen  in  this  behalf  prosecuteth, 
as  to  the  said  Charles  Bradlaugh  and  Annie  Besant,  until 
the  28th  day  of  June,  in  the  41st  year  of  the  reign  of  our 
Lady  the  Queen,  before  our  said  Lady  the  Queen,  at  West- 
minster, that  is  to  say,  before  the  Queen^s  Bench  Division  of 
the  High  Court  of  Justice,  to  hear  their  judgment  there- 
upon." 

The  record  then  alleged  that  on  the  38th  of  June  it  was  ad- 
judged and  ordered  by  the  Queen's  Bench  Division,  upoQ 
each  of  the  counts  of  the  indictment,  that  the  plaintiffs  in  er- 
ror should  be  severally  imprisoned  for  six  calendar  months, 
and  should  severally  pay  a  fine  of  £200,  and  should  sever- 
ally give  security  for  good  behavior  for  two  years. 

Error  having  been  brought,  the  following  were  alleged  as 
the  grounds  thereof  : — 

(I.)  That  the  indictment  shows  no  offence  known  to  the 
law,  and  does  not  warrant  the  conviction  and  sentence. 

(II.)  That  the  libel  in  question  was  professedly  a  work  on 
medical  science  and  political  economy,  and  that  in  the  in- 
dictment in  which  the  said  work  is  alleged  to  be  ^^an  in- 
decent, lewd,  filth jr,  and  obscene  libel,"  such  i)ortion8  of 
the  work  as  were  libellous  as  aforesaid  ought  to  have  been 
set  out. 

609]  *(J^^-)  "^^^^  the  indictment  does  not  show  any 
specific  offence,  and  that  the  particular  words  supposed  to 
be  criminal  ought  to  have  been  expressly  specifiea  and  set 
forth  in  the  indictment. 

The  Queen's  coroner  and  attorney  joined  in  error. 

Jan.  29,  30,  31.  The  plaintiff  in  error,  Bradlauph^  in  per- 
son :  The  omission  to  set  out  the  book  in  the  indictment 
renders  it  bad ;  whenever  words  formed  the  ground  of  coni- 
plaint  in  an  action  of  law,  they  must  have  been  set  out 
m  the  declaration,  Zenobio  v.  Axtell  (*),  Cook  v.  Cox  ("), 
Wright  V.  Clements  (•) ;  and  this  rule  also  applies  to  crim- 
inal cases,  Archbold^s  Crim.  PI.  and  Evid.,  bk.  i,  pt.  1,  ch. 
1,  8.  3  (ed.  18),  p.  68.  In  Rex  v.  Sparling  {^\  where  the  de- 
fendant was  convicted  of  profane  cursing  and  swearing 
under  6  &  7  Wm.  3,  c.  11,  the  conviction  was  held  bad  be- 
cause the  curses  and  oaths  were  not  set  out,  and  Rex  v. 
PoppleweU  {*)  is  to  the  like  effect.  In  HurUefs  Case{*)  an 
indictment  for  forgery  was  held  bad  under  the  then  existing 
law,  because  the  words  alleged  to  be  forged  were  insuffi- 

0)  6  T.  R.,  162.  (*)  1  Str.,  498. 

(»)  8  M.  A  S.,  no.  (•)  2  Str.,  686. 

(»)  8  B.  A  Aid,  60«.  (•)  2  Loa.  C.  C,  624. 
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ciently  described.  In  Rex  v.  Mason  (')  it  was  held  to  be  a 
fatal  objection  that  the  indictment  did  not  disclose  the 
iiatare  of  the  false  pretences,  and  this  case  has  not  been 
overruled  by  Reg.  v.  Ooldsmithf^\  in  which  the  indictment 
was  for  unlawfully  receiving  goods  knowing  them  to  have 
been  obtained  by  a  false  pretence.  In  a  libel,  the  words 
complained  of  constitute  the  crime,  and  it  is  a  rule  of  crim- 
inal pleading,  that  **  whatever  circumstances  are  necessary 
to  constitute  the  crime  imputed  must  be  set  out,"  Rex  v. 
Homei^) ;  and  the. jury  are  entitled  to  judge  for  themselves 
whether  the  interpretation  put  upon  the  words  in  the  indict- 
ment is  the  meaning  intended  to  be  conveyed  in  the  libel, 
Rex  V.  FUzharris  (*) ;  and  any  variance  between  the  meaning 
alleged  and  the  meaning  proved  will  be  fatal :  Russell  on 
Crimes,  vol.  iii,  bk.  6,  ch.  8,  s.  18,  6th  ed.,  p.  219,  citing  Tahart 
V.  Tipper  ('),  and  Rex  v.  Bear  (•).  Before  the  *Queen'  s  [610 
Bench  Division  ('),  for  the  crown  reliance  was  placed  upon  Dr. 
SachenereW s  Case(^)\  but  that  case  is  really  a  very  strong 
authority  against  this  prosecution,  for  the  judges  present 
were  unanimously  of  opinion  that  by  the  laws  of  England 
and  constant  practice  in  all  prosecutions  by  indictment  or 
information  for  crimes  and  misdemeanors  by  writing  or 
speaking,  the  particular  words  supposed  to  be  criminal 
must  be  expressly  specified  in  the  indictment  or  informa- 
tion (•).  This  proposition  is  reallv  identical  with  the  con- 
tention of  the  plaintiffs  in  error.  It  is  true  that  the  House 
of  Lords  decided  (")  that  in  a  prosecution  bv  impeachment 
it  was  unnecessary  to  set  out  the  words  complained  of  in  the 
articles  of  impeachment ;  but  then  it  may  well  be  that  pro- 
ceedings in  Parliament  are  governed  by  different  rules  from 
proceedings  in  courts  of  criminal  law.  In  Rex  v.  Layer  (") 
the  judges  overruled  an  objection  that  in  an  indictment  for 
high  treason  the  words  complained  of  must  be  set  out ;  but 
the  real  explanation  of  that  decision  is  that  in  high  treason 
words  are  not  the  gist  of  the  offence,  but  merelv  evidence  or 
proof  of  it :  Archbold's  Grim.  PL  and  Evid.,  bk.  i,  pt.  1,  ch. 
1,  s.  8  (ed.  18),  p.  68.  In  Rex  v.  CfurU{'*),  which  appears 
to  be  the  first  case  where  an  obscene  libel  was  punisned  in 
the  temporal  courts,  the  passages  complained  of  were  set 

(>)  2  T.  R..  681.  (•)  2  Salk..  417. 

(«)  Law  Rep.,  2  C.  C,  74 ;  5  Eng.  R.,  (')  2  Q.  B.  D.,  671 ;  21  Eng.  R.,  269. 

437.  («)  16  How.  St.  Tr.,  1.  . 

(>)  20  How.  St.  Tr.,  792 ;  per  De  Grey,  (»)  16  How.  8t  Tr.,  466,  467. 

C  J.,  deliverliig  the  anaDimons  opinion  of  (")  16  How.  St.  Tp.,  467,  478. 

the  judf^  in  the  House  of  Lords.  (")  6  Har.  St  TV.,  828,  829,  880,  881 ; 

(^  8  How,  St.  Tr.,  866.  16  How.  St  Tp.,  816,  816,  817.  818. 

(»)  1  Camp.,  862.  ('•)  2  Str.,  788;  17  How.  St  Tr.,  164. 
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out.  The  necesssity  of  setting  out  the  libellous  matter  cor- 
rectly is  pointed  out  in  Folkard  on  Slander  and  Libel,  ch. 
42,  p.  699.  Before  the  Queen's  Bench  Division  the  counsel 
for  the  crown  relied  upon  The  Gominonwealth  v.  Sharp- 
less{^)j  and  The  ComTnonwealth  v.  Holmes  {^) ;  but  the  rule 
in  the  American  courts  is  that  if  the  obscene  libel  is  omitted 
it  must  be  averred  that  it  is  too  gross  to  be  inserted  in  the 
indictment,  Ths  GommonweaUh  v.  Tarbox{*);  and  no 
averment  of  that  kind  here  occurs.  Moreover,  those  au- 
thorities may  be  dismissed  with  the  remark  that  they  are 
the  decisions  of  the  tribunals  of  a  foreign  country,  and  that 
the  validity  of  the  present  indictment  depends  upon  the 
common  law  of  England.  A  total  omission  of  a  necessary 
61 1]  *averment  is  not  cured  at  common  law  by  the  verdict, 
Hearne  v.  Stowell{^)\  and  as  the  indictment  was  not  in- 
tended to  relate  to  an  offence  either  created  or  regulated  by 
statute,  the  prosecution  cannot  rely  upon  the  latter  clause 
of  7  Geo.  4,  c.  64,  s.  21.  The  defect  is  not  of  a  merely  formal 
nature,  and  therefore  the  objection  holds  good,  although 
this  is  not  an  appeal  from  a  decision  upon  demurrer  or 
upon  a  motion  to  quash  the  indictment  before  the  jury  were 
sworn  :  14  &  15  Vict.  c.  100,  s.  26  ;  SiU  v.  Reg  (•). 

Annie  Besant,  plaintiff  in  error,  in  person :  According 
to  the  English  precedents  the  indictment  is  bad  for  uncer- 
tainty; and  the  decisions  in  the  American  courts  were  pro- 
nounced by  foreign  tribunals  and  cannot  countervail  the 
current  of  authorities  in  England.  The  indictment  alleges 
simply  that  the  book  is  obscene :  this  is  a  hardship  upon 
the  plaintiffs  in  error,  for  they  could  not  tell  whether  the 
whole  of  the  book  or  only  portions  of  it  would  be  relied 
upon  as  obscene :  if  the  words  complained  of  were  set  out 
in  the  indictment,  they  would  have  Known  what  charge  they 
were  called  upon  to  meet. 

Sir  jBT.  S.  Oiffard^  S.G.,  for  the  Crown  :  The  indictment 
discloses  an  offence  at  common  law,  and  the  objection  is 
only  that  the  facts  constituting  the  crime  are  imperfectly 
averred :  this  defect  is  cured  by  the  verdict.  Rex  v.  Ma- 
son (•)  can  hardly  be  deemed  to  be  good  law  after  Reg,  v. 
Oolasmith{^)\  but  if  it  can  be  supported  it  is  distinguish- 
able, for  the  indictment  charged  trie  defendant  with  obtain- 
ing money  by  "false  pretences:"  now  false  pretences  re- 
lating to  future  events  are  not  indictable,  and  the  indictment 

(»)  2  Ser.  <fc  Raw.  (Pennsylvania),  91.  (»)  1  E.  <fc  B..  658;  22  L.  J.  (M.C.),41. 

(«)  \1  MasHachusetts,  336.  (•)  2  T.  R.,  681. 

(>)  1  Gush.  (Massachusetts),  66.  (^)  Law  Rep.,  2  C.  C,  74;  6  Eng.  R., 

{*)  12  Ad.  &  E.,  719.  437. 
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was  therefore  uncertain  ;  but  the  publication  of  an  obscene 
book  is  always  indictable,  whatever  the  motive  of  the  per- 
son publishing  it  may  be(').  In  Heymann  v.  Reg.i^)  it 
was  held  that  a  defective  averment  in  an  indictment  for  con- 
spiracy was  cured  by  the  verdict  of  guilty.  In  Rex  v.  Bish- 
<yp  of  Llandaffi^)  it  was  held  that  an  omission  to  allege  a 
presentation  was  cured  by  the  verdict,  and  as  is  pointed 
out  in  Serjeant  Williams'  *note  to  Siennel  v.  Hogg  (*),  [612 
the  decision  proceeded  upon  the  ground  of  the  common  law. 
Upon  a  similar  principle  a  declaration,  which  simply  charged 
the  defendant  with  maliciously  prosecuting  the  plaintiff  for 

¥erjury,  was  held  good  after  verdict:  Pippet  v.  Hearn{*). 
he  recent  decision  in  this  court  of  Reg.  v.  Aspinall{*) 
strongly  supports  the  principle  laid  down  in  Heymann  v. 
Reg.  (').  An  indictment  for  keeping  a  disorderly  house  may 
be  framed  in  general  terms,  and  no  valid  reason  exists  why 
greater  strictness  should  be  required  as  to  an  indictment  for 
an  obscene  libel.  The  defect  being  only  formal,  it  is  now 
too  late  to  raise  any  objection  to  it,  14  &  15  Vict.  c.  100, 
8.  25 ;  and  it  may  be  admitted  for  the  Crown  that  the  indict- 
ment would  be  held  bad  upon  demurrer. 

[Bramwell,  L.J.:  If  the  defect  were  only  formal,  it 
might  have  been  amended  by  the  court ;  but  how  could  the 
court  direct  the  officer  to  amend  the  indictment,  and  thereby 
make  it  charge  that  the  grand  jury  had  presented  as  obscene 
those  portions  of  the  book,  which  the  presiding  judge  con- 
siderea  to  be  obscene  i] 

Even  in  high  treason  the  words  complained  of  need  not 
be  stated:  Rex  v.  Stayley{*) ;  Rex  v.  Layer {').  In  Dug- 
dale  V.  Reg.  (*•),  the  objection  was  not  taken  that  the  obscene 
words  and  prints  must  be  set  out  in  the  indictment,  and  this 
case  forms  strong  negative  evidence  that  the  present  indict- 
ment contains  all  that  is  necessary.  In  many  offences  it  is 
not  necessary  that  the  indictment  should  state  the  offence 
with  particularity;  thus,  in  Rex  v.  OilH^  \  an  indictment 
charging  the  defendants  with  conspiring  by  false  pretences 
to  obtain  money  was  held  good.  The  defect  being  an  im- 
perfect averment  only,  the  cases  as  to  the  effect  of  a  total 
omission,  such  2^  Reg.  v.  Orayi^*)^  do  not  apply:  the  dif- 

(»)  See  Reg.  v.  meklin.  Law  Rep..  8  (•)  2  Q.  B.  D.,  48;  19  Eng.  K,  198. 

Q.  B.,  860;  and  8leele  y.  Brannan^XaiW  O  Law  Rep.,  8  Q.  B.,  102;  4  Eng.  R., 

Rep..  7  C.  P.,  261 ;  2  Eng.  R.,  676.  241. 

(<)  Law  Rep.,  8  Q.  B.,  102;  4  Eng.  R.,  (^)  6  How.  St  Tr.,  1601. 

241.  O  16  How.  St.  Tp.,  816,  816,  817,  818* 

(>)  2  Stp.,  1006.  (»0)  1  E.  <fc  B.,  486. 

(*)  1  Notes  to  Saunders  by  Williams,  (")  2  B.  A  Aid.,  204. 

260,  at  p.  267.  (^*)  L.  &  C,  866 ;  83  L.  J.  (M.C.),  78. 

(»)  5  B.  A  Aid.,  634.  '' 
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ference  between  an  imperfect  averment  and  a  total  omission 
is  pointed  ont  in  Reg.  v.  Aspinalli^). 

jF.  Mead^  for  the  Crown :  It  is  unnecessary  in  an  indict- 
613]  ment  *for  an  obscene  libel  to  set  ont  the  words  com- 
/  plained  of,  and  no  objection  can  be  taken  to  their  omission 
even  upon  demurrer,  or  by  motion  to  quash.  The  authori- 
ties relied  upon  by  the  plaintiffs  in  error  relate  to  defama- 
tory libels ;  and  the  publication  of  a  blasphemous,  seditious, 
or  defamatory  libel  is  an  offence  standing  upon  a  different 
footing  from  the  publication  of  an  obscene  libel:  thus,  by 
6  &  6  Vict.  c.  38,  courts  of  quarter  sessions  are  forbidden  to 
try  blasphemous,  seditious,  or  defamatory  libels,  but  thev 
are  not  prohibited  from  trying  obscene  libels.  In  Dugdate 
V.  Reg.  (•),  decided  after  the  passing  of  that  statute,  the  in- 
dictment contained  counts  for  obscene  libels,  and  the  pris- 
oner was  found  guilty  thereon  at  the  Middlesex  sessions. 
Rex  V.  Curing)  merely  established  that  the  publication  of 
an  obscene  book  is  indictable  as  an  offence  contra  bonos 
moreSj  and  punishable  in  the  temporal  courts ;  it  was  not 
decided  that  it  is  an  offence  of  the  same  nature  and  subject 
to  the  same  rules  as  a  defamatory,  blasphemous,  or  sedi- 
tious libel.  The  offence  charged  upon  this  indictment  is 
like  that  contained  in  the  indictment  in  Rex  v.  Sedley(*)j 
and  it  is  not  a  libel  in  the  true  sense  of  the  word :  it  is  more 
like  the  offence  of  common  nuisance.  It  is,  therefore,  un- 
necessary that  the  words  should  be  set  out ;  and  although 
there  may  be  no  decisions  in  the  English  courts  to  that  effect, 
yet  the  precedents  in  2  Chitty^s  Criminal  Law,  ch.  3,  pp.  43, 
46,  show  that  the  words  may  be  omitted :  it  is  true  that  this 
indictment,  unlike  those  precedents,  does  not  contain  an 
averment  that  the  matters  contained  in  the  book  are  too 
gross  to  be  set  out ;  but  that  defect  is  cured  by  the  verdict ; 
and  at  all  events,  the  omission  of  that  averment  is  supplied 
by  the  description  of  the  book  as  **an  indecent,  lewd,  filthy, 
and  obscene  libel."  The  cases  in  the  American  courts 
clearly  support  the  argument  for  the  Crown :  thus,  in  The 
Commonwealth  v.  Sharpies 8  (*),  it  was  held  to  be  unneces- 
sary to  set  out  an  indecent  picture  in  an  indictment,  and 
The  Commonwealth  v.  Holmes  (•),  and  TJie  People  v.  Oirar- 
din  C),  and  The  Commonwealth  v.  Tarbox  (•),  show  that  the 

0)  2  Q.  B.  D.,  48,  at  p.  58;  19  Eng.  (»)  2   Serg.   A  Rawl  (Pennsylvanift), 

R.,  198.  91. 

(")  See  the   report    in    Deareley,   64,  (')  17  Massachusetts,  8S6. 

where  the  indictment  is  set  out  in  full.  C)  1  Mann.  (Michigan),  90. 

(>)  2  Str.,  788.  (^)  I  Gush.  (Massachasetts),  66. 

{*)  1  Sid.,  168;  1  Keb.,  620;  17  How. 
St.  Tr.,  165. 
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words  of  an  obscene  *libel  may  be  omitted  if  they    [614 
are  so  foul  as  to  defile  the  records  of  the  court. 

Plaintiff  in  error,  Bradlaugh^  in  reply :  The  defect  con- 
sists in  an  entire  omission  of  a  necessary  averment.  Hey- 
mann  v.  Reg.  (*)  is  not  in  point ;  for  the  offence  there  charged 
was  a  conspiracy  to  defeat  the  operation  of  a  statute ;  liere 
the  offence  is  regulated  solely  by  the  common  law.  In  JRex 
V.  Wilkes  (•)  the  passages  complained  of  in  the  Essay  on 
Woman  appear  to  have  been  det  out  in  the  information. 
JRex  V.  Sedley  (•)  stands  upon  a  totally  different  footing  from 
the  present  case.  It  is  submitted  that  all  prosecutions  for 
libel  are  subject  to  the  same  rules,  whether  the  words  are 
defamatory,  blasphemous,  seditious,  or  obscene.  The  gen- 
eral words  of  the  indictment  would  apply  to  any  book  which 
is  in  any  degree  obscene  (*). 

Plaintiff  in  error,  Annie  Besant^  in  reply :  In  order  to 
establish  that  the  words  ought  to  have  been  set  out  in  the 
present  indictment,  it  is  necessary  only  to  cite  the  following 
cases :  as  to  a  seditious  libel,  Rex  v.  Paine  {*) ;  as  to  a  blas- 
phemous libel,  Rex  v.  Williams  (') ;  and  to  an  obscene  libel, 
Rex  V.  Ourll  {'). 

Our.  adv.  wU. 

Feb.  12.  Bramwell,  L.J.:  This  case  comes  before  us 
upon  a  question  of  substantial  importance,  but  nevertheless 
of  a  purely  technical  nature,  and  the  decision  which  we  have 
to  pronounce  is  quite  apart  from  the  merits,  and  quite  apart 
from  the  consideration  *whether  any  wrong  has  or  [615 
has  not  been  done  to  the  plaintiffs  in  error. 

The  question  has  arisen  under  the  following  circum- 
stances :  An  indictment  was  preferred  against  the  plaintiffs 
in  error  charging  them  with  publishing  an  obscene  libel,  "  to 
wit,  a  certain  indecent,  lewd,  filthy,  and  obscene  book  called 
*  Fruits  of  Philosophy;'"  upon  this  indictment  they  were 

0)  Law  Rep.,  8  Q.  B.,  102 ;  4  Eng.  R.,  been  to  a  Say  la  what  would  have  been 

241.  the  following  Michaelmas  Term,  and  not 

(*)  4  Borr.,  2827;    19  How.  St  Tr.,  to  the  28th  of  June.     The  court  intimated 

1075.  that  the  argument  was  unsustainable,  the 

(«)  1  Sid.,  168;  1  Keb.,  620;  17  How.  Judicature  Act,  1873,  s.  26,  having  abol- 

St.  Tr.,  166.  ished  terms  except  for  the  purpose  of 

(*)  The  plaintiflf  in  error,  Bradlaugh,  computing  time.     They,  however,  gave 

also  argued  that  the  judgment  in  the  no  judgment  upon  this  objection,  as  the 

Qneen^s  Bench  Division  was  erroneous  decision  of  the  main  question  rendered  it 

on  the  ground  that  the  trial  having  taken  unnecessary  to  consider  it      See  1 1  Geo. 

place  on  the  18th  of  June  was  held  upon  4  <b  1  Wm.  4,  c.  70,  s.  9. 

A  day  which,  under  the  practice  existing  C^)  22  How.  St  Tr.,  867. 

before  the  Judicature  Acts,  would  have  (*)  26  How.  St  Tr.,  658. 

fallen  in  the  sittint^s  after  Trinity  Terra,  (')  2  Str.,  788;  17  How.  St  Tr.,  168. 
and   that  the  cdnti nuance  should   have 

28  Eng.  Rep.  62 
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found  guilty.  They  afterwards  moved  the  Queen's  Bench 
Division  in  arrest  of  judgment,  and  the  rule  which  they 
asked  for  was  refused ;  and  the  question  before  us  is  whether 
the  judges  of  that  court  were  right  in  refusing  that  rule,  or 
whether  they  ought  to  have  granted  it.  The  objection  taken 
was  that  the  indictment  stated,  but  did  not  show,  that  an 
oflfence  had  been  committed ;  or,  as  it  may  be  put  in  some- 
what different  language,  the  objection  was  that  the  indict- 
ment simply  averred  that  an  onence  had  been  committed, 
and  did  not  show  how  it. had  been  committed.  For  the 
Crown  it  was  almost  admitted  by  the  Solicitor-General 
that  if  the  objection  had  been  taken  by  demurrer,  it  would 
have  been  good ;  but  it  was  urged  that  it  was  cured  by 
the  verdict,  on  the  ground  that  the  jury  could  not  have 
found  the  plaintiffs  in  error  guilty,  unless  an  obscene  libel 
had  been  proved  at  the  trial  to  have  been  published  by  them. 
It  is  unaoubtedly  a  rule  that  an  indictment  for  any  offence 
must  show  that  the  offence  has  been  committed,  and  must 
show  how  it  has  been  committed;  and  if  these  particulars 
are  omitted  judgment  will  be  arrested.  No  doubt  that  is 
the  general  rule  ;  and  I  do  not  intend  to  allude  to  alterations 
made  b^  statute  as  to  criminal  pleading,  because  no  statute 
is  applicable  to  this  case;  therefore  in  the  observations 
which  I  shall  m^ke  as  to  the  form  of  indictments,  I  shall 
speak  as  if  the  common 'law  were  unaltered.  It  is  not 
enough  to  indict  a  person  for  that  he  committed  murder,  or 
murdered  A.  B.;  at  common  law  it  must  be  shown  what  he 
did  ;  so  that  if  the  acts  charged  are  proved  to  have  been  per- 
petrated, it  would  be  shown  that  he  committed  murder ;  in 
other  words,  it  is  not  enough  to  allege  that  he  committed 
the  crime,  it  must  be  shown  how  he  committed  it.  Simi- 
larly in  an  indictment  for  burglary,  it  is  not  enough  to 
allege  that  the  accused  committed  a  burglary,  or  to  allege 
616]  that  he  committed  a  burglary  at  the  house  *of  A.;  it 
must  be  charged  that  he  burglariously  entered  between  cer- 
tain hours,  with  other  circumstances  showing  how  the  crime 
was  committed,  and  those  facts  must  be  stated  which  consti- 
tute the  crime  said  to  have  been  committed.  For  this  rule 
three  reasons  were  assigned,  two  of  which  I  do  not  think 
very  important,  at  all  events,  at  the  present  time ;  but  the 
third  is  of  a  more  substantial  character.  One  of  these  rea- 
sons was,  that  the  person  indicted  for  the  commission  of  a 
crime  might  know  what  charge  he  had  to  meet ;  if  he  were 
charged  with  murder  or  burglary  generally,  he  would  not 
know  what  particular  act  was  alleged  against  him,  and  what 
he  had  to  meet.     Another  reason  was  that,  if  convicted  or 
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acquitted  on  an  indictment  of  that  kind,  the  accused  could 
not  plead  or  prove,  with  the  same  facility  as  otherwise  he 
might,  a  plea  of  avtrefois  convict  or  autrefois  acquit.  At 
the  present  day,  I  think  those  two  reasons  may  be  disre- 
garded, because  an  accused  person  is  very  rarely  ignorant 
of  the  charge  which  he  is  called  upon  to  meet,  and  no  real 
difficulty  exists. as  to  pleading  or  proving  a  former  convic- 
tion or  acquittal.  But  even  as  to  these  reasons  I  must  admit 
that  a  very  plausible  observation  was  made  by  the  female 
plaintiff  in  error,  namely,  that  the  book,  as  a  whole,  was 
charged  as  an  offence  against  her,  and  she  could  not  possi- 
bly tell  what  passages  would  be  selected  as  those  on  which 
the  charge  was  to  be  supported.  The  third  reason,  in  my 
opinion,  is  to  this  day  substantial,  and  cannot  be  disre- 
garded. It  was  that  a  defendant  is  entitled  to  take  the  opin- 
ion  of  the  court  before  which  he  is  indicted  by  demurrer,  or 
by  motion  in  arrest  of  judgment,  or  the  opinion  of  a  court 
of  error  by  writ  of  error,  on  the  sufficiency  of  the  statements 
in  the  indictment.  It  is  true  that  a  deiendant  has  the  de- 
cision of  the  judge  presiding  at  the  trial  as  to  the  validity 
of  the  indictment,  yet  it  is  not  unreasonable  that  he  should 
be  at  liberty  in  some  way  to  question  the  decision  of  that 
judge.  But  whether  these  three  reasons  were  good  or  bad, 
they  clearly  existed  with  reference  to  the  form  of  indictment, 
which  accordingly,  as  I  have  already  intimated,  must  show 
not  only  that  the  accused  committed  the  offence,  but  must 
also  state  the  facts  which  constituted  it. 

In  some  instances,  words  are  the  subject-matter  of  an  in- 
dictment ;  and  it  follows  from  this  principle,  which  I  have 
mentioned,  *that  wherever  the  offence  consists  of  [617 
words  written  or  spoken,  those  words  must  be  stated  in  the 
indictment ;  if  they  are  not,  it  will  be  defective  upon  de- 
murrer, in  arrest  of  judgment  or  upon  writ  of  error.  For 
instance,  upon  an  inaictment  for  perjury,  it  was  necessary 
that  the  facts  constituting  the  perjury  should  be  set  forth, 
and  that  necessity  existed  until  23  Geo.  2,  c.  11.  The  au- 
thorities will  be  found  in  2  Chitty's  Crim.  Law,  ch.  9,  page 
307,  2d  ed.  That  statute  recited  the  extreme  difficulty  of 
getting  convictions  for  perjury  by  reason  of  difficulties  at- 
tending the  prosecutions  for  them,  and  effected  an  alteration 
whereby  the  offence  was  allowed  to  be  stated  in  a  more  gen- 
eral way.  In  like  manner,  upon  an  indictment  for  forgery 
it  was  necessary  to  set  out  the  words  of  the  forged  instru- 
ment, as  appears  from  3  Chitty's  Crim.  Law,  ch.  16,  page 
1040,  2d  ed.  In  like  manner,  there  can  be  no  doubt  that  in 
au  indictment  for  defamatory  libel  it  was  necessary  to  set 


492  .  QUEEFS  BENCH  DIVISION.  [Vol.  III. 

1878  Bradlaagh  y.  The  Qaeen. 

out  the  words  complained  of,  so  that  the  court  might  judge 
whether  they  were  or  could  amount  to  a  libel.  Now,  in 
support  of  this  doctrine,  I  will  refer  to  Cook  v.  Coxi^),  The 
action  was  for  slander,  and  after  a  general  verdict  for  the 
plaintiff  a  motion  was  made  in  arrest  of  judgment,  on  an 
objection  to  the  last  count,  which  did  not  set  out  the  words 
complained  of.  Lord  EUenborough,  C.  J.,  in  delivering  the 
judgment  of  the  court,  said  (") :  "  The  objection  is,  that  in 
a  count  for  slander  by  words  the  words  themselves  should 
be  set  out,  in  order  that  the  defendant  may  know  the  cer- 
tainty of  the  charge,  and  may  be  able  to  shape  his  defence, 
either  on  the  general  issue,  or  by  plea  of  justification  accord- 
ingly, and  that  this  defect  is  not  cured  by  verdict."  Now, 
that  is  what  his  Lordship  states  to  be  the  objection.  Then 
he  says(*):  ''The  allegation  then  amounts  to  this;  that 
the  defendant  by  words,  or  by  words  coupled  with  acts, 
slandered  the  plaintiff  in  his  trade,  and  therefore  it  is  bad, 
and  not  cured  by  verdict,  as  a  charge  in  the  alternative. 
But  supposing  it  to  be  taken  as  a  charge  of  oral  slander 
only,  the  weight  of  authorities  is  against  the  setting  out 
words  by  their  effect  only.  This  count  is  equivalent  to  an 
allegation  that  the  defendant  used  certain  words  to  the  effect 
of  imputing  insolvency  to  the  plaintiff."  Lord  Ellenbo- 
618]  rougn  then  goes  on  to*cite  the  authorities,  beginning 
\j\t\L  Nemton  v.  Stubbs{*)j  which  he  says,  "is  an  express 
authority  that  a  count  for  using  words  to  the  effect  follow- 
ing, &c.,  is  bad  after  verdict,"  and  he  cites  a  variety  of 
other  cases,  amongst  them,  I>r.  SacheoerelV  s  Casei^y  and 
he  says(') :  "There  seems  to  be  no  reason  for  any  differ- 
ence in  this  respect  between  civil  and  criminal  cases ;  the 
action  arises  ex  delicto.'*^  And,  most  certainly,  if  there  waa 
a  difference,  it  would  be  that  less  strictness  is  required  in 
civil  than  in  criminal  cases.  Then  he  proceeds,  after  men- 
tioning another  case:  "Unless  the  very  words  are  set  out, 
by  which  the  charge  is  conveyed,  it  is  almost,  if  not  entirely, 
impossible  to  plead  a  recovery  in  one  action  in  bar  of  a 
subsequent  action  for  the  same  cause.  Identity  may  be  pre- 
dicated with  certainty  of  words,  but  not  of  the  effect  of  them 
as  produced  upon  the  mind  of  a  hearer.  It  has  been  said 
that  this  is  not  like  the  case  of  a  defective  title,  but  is  more 
analogous  to  that  of  a  title  defectively  set  out.  If,  however, 
the  authorities  cited  are  law,  and  they  are  supported  by 

(')  8  M.  A  S.,  110.  (»)  6  Har.  St.  Tr.,  828 ;  S.  C,  15  How. 

C)  Page  118.  St.  Tr.,  466,  467. 

(»)  Page  114.  («)  Page  116. 
(*)  2  Show.,  436. 
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more  ancient  ones,  it  is  of  the  substance  of  a  charge  for  slan- 
der by  words  that  the  words  themselves  should  be  set  out 
with  sufficient  innuendoes,  and  a  sufficient  explanation,  if 
required,  to  make  them  intelligible ;  it  is  of  the  substance 
of  a  charge  of  slander  of  any  sort  that  it  should  not  be  laid 
in  the  alternative.     Upon  the  whole,  we  think  that  this 
count  is  so  defective  in  substance,  that  no  intendment  can 
be  made  to  supply  its  defects  from  what  can  be  presumed 
to  have  passed  at  the  trial;  and  consequently  that  the 
judgment  must  be  arrested."     Now,  that  was  the  opinion 
of  the  Court  of  King's  Bench,  in  an  action  for  slander.     I 
may  mention  that  that  case  is  referred  to  and  recognized  in 
Sotomon  v.  Lawson{^\  in  which  it  was  held  that  where  a 
declaration  for  a  libel  set  out  a  publication  which  referred 
to  a  previous  publication,  but,  unless  by  reference  to  the 
language  of  the  previous  publication,  contained  no  libel, 
such  previous  publication  must  be  considered  as  incorpo- 
i*ated  in  the  publication  complained  of,  and  must  appear  in 
the  declaration  to  be  set  out  verbatim,  and  not  merely  in 
substance.     It  is  true  that  these  two  cases  relate  to  actions 
at  law,  and  the  first  is  an  action  ^for  slander.    But,  as    [619 
was  said  by  Mr.  Justice  Blackburn,  in  Heymann  v.  Reg.  ('), 
at  common  law  there  is  no  difference  between  civil  and 
criminal  pleading  except  that,  as  I  have  before  intimated, 
according  to  the  spirit  in  which  our  law  is  administered,  if 
there  were  a  difference,  more  strictness  would  be  recjuired 
in  criminal  than  in  civil  pleading.     On  these  authorities  it 
is  manifest  that  where  words  constitute  the  offence,  they 
must  be  stated  in  the  indictment ;  and  the  authorities  dis- 
tinctly show  that  where  a  defamatory  libel  is  complained  of, 
as  was  almost  admitted  by  the  Solicitor- General,  it  must  be 
stated  in  the  indictment.     It  seems  to  me  that  whatever 
reason  there  is  for  setting  out  the  words  of  a  defamatory 
libel,  is  equally  applicable  to  other  writings  that  are  called 
libels ;  though  possibly,  as  Mr.  Mead  argued,  t}iey  are  called 
libels  in  a  different  sense  from  that  in  which  defamatory 
-writing  is  called  a  libel.     Lord  Justice  Brett  has  collected 
aothoritit^s  upon  the  matter.     I  do  not  know  that  there  is 
any  case  in  which  judgment  has  been  arrested  on  an  indict- 
ment or  information  for  a  seditious,  a  blasphemous,  or  an 
obscene  libel  for  want  of  setting  out  the  words.    But  no  pre- 
cedent can  be  found  in  which  they  have  not  been  set  out, 
except  in  certain  American  cases,  to  which  I  shall  presently 
refer;  and  except  in  two  precedents  in  2  Chitty' s  Crim. 

0)  8  Q.  6.,  828,  at  p.  839. 
(»)  Law  Rep.,  8  Q.  B.,  102,  at  p.  105 ;  4  Eng.  Rep.,  241. 
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Law,  pp.  43,  45,  with  which  also  I  will  deal,  when  I  come 
to  the  American  cases;  and  then  there  has  beennojadg- 
ment  in  an  English  coart  of  justice  that  they  need  not  be 
set  oat,  and  no  decision  that  the  indictment  will  not  be  bad 
in  arrest  of  judgment;  and  I  repeat  that  whatever  reason 
can  be  given  for  setting  out  the  very  words  in  defamatory 
libels,  is  equally  true  in  blasphemous,  obscene,  or  seditious 
libels.  First,  I  will  cite  Hex  v.  Curll  (*),  where  it  was  held 
that  an  obscene  book  is  punishable  as  a  libel  in  the  temporal 
courts,  and  I  will  mention  Hex  v.  Sparling  ("),  in  which  it 
was  held  that  a  conviction  for  cursing  and  swearing  was 
bad,  because  it  did  not  set  out  the  words  which  had  been 
used. 

That  being  the  general  principle,  we  must  deal  with  the 
argument  that  obscene  libels  need  not  be,  and  indeed  ought 
not  to  be,  set  forth  on  the  record ;  the  reason  given  being 
that  the  records  of  the  court  should  not  be  defiled  by  any 
620]  indecency  of  that  kind.  *Speaking  with  the  great- 
est respect  to  those  who  have  thought  otherwise,  I  think  the 
objection  fanciful  and  imaginary.  The  records  of  a  court 
of  justice  are  not  read  with  a  view  to  entertainment  or 
amusement ;  and  if  the  objection  has  any  weight,  why  does 
it  not  apply  to  other  libels,  and  to  other  offences  1  I 
suppose  the  majority  of  mankind  would  think  much  worse 
of  a  blasphemous  libel  than  even  of  an  obscene  libel,  and 
would  consider  it  much  more  objectionable  that  the  terms 
of  the  former  should  be  perpetuated  than  those  of  the  latter. 
I  suppose  excellent  reasons  could  be  given  why  seditious 
language,  possibly  alluding  disrespectfully  to  the  Sovereign, 
should  not  be  perpetuated  on  the  court  rolls.  But  there  is 
another  kind  of  libels,  which,  to  my  mind,  if  it  were  possi- 
ble, ought  to  be  effaced  from  the  rolls,  and  yet  it  is  admitted 
that  they  must  be  set  out  on  the  record — I  mean  libels  de- 
faming the  character  of  a  private  person.  Let  us  see  which 
is  the  worst  in  its  consequences.  Suppose  a  man  indicted 
for  a  libel  charging  an  infamous  crime  against  another.  It 
must  be  set  out  upon  the  record,  for  it  is  a  defamatory  libel. 
Then  the  defendant  may  never  plead,  or  may  not  be  ar- 
rested, or  he  may  die,  and  thus  the  charge  may  never  be 
tried,  and  yet  that  statement  is  to  remain  on  the  record  for 
all  time,  and  no  answer  will  be  given  to  it.  In  some  re- 
spects it  would  be  well  that  such  an  imputation  as  that 
snould  be  effaced  from  the  records  of  the  court — an  impu- 
tation so  grievous  to  the  individual  and  all  connected  with 
him.     However,  the  argument  as  to  this  point  on  the  part 
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of  the  Crown  was  supported  by  authority.  The  only  sem- 
blance of  authority  in  English  law  was  the  precedents 
which  I  have  mentioned.  We  are  in  the  habit  of  looking 
at  precedents  as  containing  the  law  ;  but  that  is  when  there 
is  a  series  of  them,  so  that  we  may  be  sure  that  they  would 
not  be  in  existence  or  perpetuated  unless  they  had  received 
the  sanction  of  the  courts;  these  are  in  truth  but  one  pre- 
cedent, and  therefore  I  do  not  think  I  need  pay  much  at- 
tention to  them.  In  support  of  this  contention  for  the 
Crown,  some  American  cases  were  cited.  Decisions  in  the 
courts  of  the  United  States  are  not  binding  authorities ;  and 
although  they  may  be  expressly  in  point,  yet  if  they  are 
contrary  to  our  law,  they  must  be  disregarded.  Whatever 
respect  we  may  be  disposed  to  pay  to  the  judge  who  pro- 
nounced the  decision,  the  only  manner  in  which  an  Ameri- 
can *case  can  be  used  as  a  guide  is  to  consider  it  as  [621 
the  expression  of  the  opinion  of  an  able  person  acquainted 
with  the  general  spirit  of  our  law ;  and  therefore  we  may 
look  at  it  in  much  the  same  way,  as  we  may  consider  the 
decisions  of  the  judges  of  French,  Italian,  or  other  courts 
who  have  pronounced  opinions  upon  mercantile  law,  which 
to  a  certain  extent  is  common  to  ourselves.  But  I  do  not 
think  that  the  American  cases  cited  before  us  assist  the  case 
for  the  prosecution.  It  seems  to  have  been  assumed  in  the 
Queen's  Bench  Division  that  The  CommonweaUh  v.  Holmes {^) 
showed  that  generally  an  obscene  libel  need  not  be  set  forth 
in  terms ;  but  the  plaintiff  in  error,  Bradlaugh,  has  pro- 
duced before  us  The  CommonweaUh  v.  Tarbox{^\  which  was 
not  cited  in  the  court  below.  In  that  case  the  indictment 
was  held  to  be  good  without  setting  forth  the  obscene  words, 
because  there  was  an  allegation  that  the  libel  was  so  ob- 
scene that  it  could  not  be,  with  decency  and  propriety,  put 
upon  the  record.  The  rule  in  the  American  courts  appears 
to  be  that  when  there  is  no  allegation  excusing  the  state- 
ment of  the  words  on  the  record,  on  the  ground  of  what 
may  be  called  their  infamy,  they  must  be  set  out.  In  The 
People  V.  Oirardini^)  a  vigorous  and  forcible  judgment  was 
pronounced  in  favor  of  the  view  now  put  forward  on  behalf 
of  the  Crown ;  but  even  in  that  case  some  description  of 
the  nature  of  the  obscenity  complained  of  was  inserted  in 
the  indictment.  Here  the  indictment  does  not  allege  that 
the  words  are  too  obscene  to  be  inserted ;  and  therefore  in 
any  point  of  view  the  American  cases  assist  the-argument 
for  tbe  plaintiffs  in  error.  It  was  suggested  that  the  inser- 
tion of  the  words  complained  of  is  sufficiently  excused,  be- 
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cause  it  ia  averred  that  the  plaintiffs  in  error  pnblished  ^'a 
certain  indecent,  lewd,  filthy,  and  obscene  libel."  That  was 
very  well  met  with  this  argament :  Would  not  those  words 
be  the  proper  prefatory  description  of  every  obscene  libel  ? 
and  that  in  order  to  bring  this  indictment  within  the  au- 
thority of  the  American  cases  it  would  have  been  necessary 
to  aver  that  the  libel  was  so  utterly  indecent,  filthy,  lewd, 
and  obscene  that  it  ought  not  to  appear  on  the  records  of 
the  court.  For  the  prosecution  reliance  was  placed  also  on 
622]  DugdcUe  v.  The  *Queen  (*),  but  the  decision  in  that 
case  does  not  affect  the  rule  of  law  laid  down  in  previous 
authorities. 

We  are  not  asked  to  say  that  the  law  is  altered,  because 
no  power  can  alter  it  but  the  Legislature ;  and  it  is  not  pre- 
tended that  the  Legislature  has  altered  it.  What  in  euect 
we  are  called  upon  to  do  is,  to  say  that  the  law  has  been 
mistaken  and  misunderstood,  and  that  it  is  not  necessary  to 
set  forth  words  when  they  constitute  a  crime.  Reliance 
has  been  placed  upon  certain  cases  as  to  the  law  relating  to 
false  pretences,  in  which  it  has  been  held  that  after  verdict 
judgment  could  be  arrested,  although  the  false  pretence  had 
not  been  stated.  Now  I  do  not  think  it  necessary  to  go 
critically  into  those  cases.  I  do  not  suggest  for  a  moment 
that  they  were  not  rightly  decided,  but  1  wish  to  make  this 
observation  about  them,  namely,  that  they  are  cases  in 
which  the  courts  have  held,  rightly  or  wrongly,  that  the  de- 
fect was  not  a  failure  to  state  the  ingredients  of  the  offence, 
but  they  were  cases  in  which  those  ingredients  had  been 
imperfectly  stated.  This  distinction  is  explained  in  the 
juogment  of  Blackburn,  J.,  in  Heymann  v.  The  Queen  (•), 
where  he  says:  "The  objection  to  the  count  therefore  is 
that  it  does  not  state  that  the  agreement  or  confederacy  was 
in  contemplation  or  expectation  of  an  adjudication  ;  and  if 
the  question  had  arisen  upon  demurrer,  I  am  not  quite  pre- 

Sared  to  say  that  that  might  not  have  been  a  good  objection, 
iut  it  is  a  general  rule  of  pleading  at  common  law — and  I 
think  it  necessary  to  say  where  there  is  a  question  of  plead- 
ing at  common  law  there  is  no  distinction  between  the  plead- 
ings in  civil  cases  and  criminal  cases — where  an  averment, 
which  is  necessary  for  the  support  of  the  pleading,  is  im- 
perfectly stated,  and  the  verdict  on  an  issue  involving  that 
averment  is  found,  if  it  appears  to  the  court  after  verdict 
that  the  verdict  could  not  have  been  found  on  this  issue 
without  proof  of  this  averment,  there,  after  verdict,  the  de- 

(0  1  E.  <k  B.,  486 ;  22  L.  J.  (M.C.),  60;        (•)  Law  Rep.,  8  <J.  B.,  102,  at  p.  105 ; 
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fective  averment,  which  might  have  been  bad  on  demurrer, 
is  cured  by  the  verdict."  That  rule  vs^as  held  to  apply  in 
Reg.  V.  Ooldsmith  (*).  The  prisoner  was  indicted  for  receiv- 
ing goods,  knowing  them  to  have  been  obtained  by  means 
of  false  and  fraudulent  pretences,  which  were  not  set  out ; 
she  was  convicted,  and  tne  Court  *for  Crown  Cases  [623 
Reserved  held  the  conviction  must  be  affirmed.  I  concurred 
in  thinking  that  the  judgment  ought  not  to  be  arrested,  and 
my  reason  for  so  thinking  was,  that  it  was  impossible  that 
if  the  false  pretence  used  by  the  principal  offender  had  been 
proved  at  the  trial  to  be  a  future  promise,  or  a  matter  of 
opinion,  the  judge  would  have  let  that  case  go  to  the  jury. 
A  false  pretence  prima  facie  imports  not  a  promise,  but  a 
misrepresentation  as  to  something  existing.  These  are  the 
only  observations  which  I  shall  make  about  this  case ;  but 
whether  it  was  rightly  or  wrongly  decided,  it  is  impossible 
that  the  judges  who  decided  that  case  could  have  intended 
to  lay  down  a  different  law  from  that,  which  had  been  es- 
tablished by  previous  authorities.  It  is  the  duty  of  judges 
to  administer  the  law  as  they  find  it,  .and  to  leave  the  Legisla- 
ture to  amend  whatever  defects  there  may  be.  Therefore, 
even  if  this  case  may  appear  to  be  difficult  to  reconcile  in 
principle  with  previous  cases,  it  does  not  overrule  the  cur- 
rent of  authorities,  which  show  that  the  offence,  and  the 
facts  constituting  the  offence,  must  be  stated ;  that  where 
those  facts  consist  in  words,  the  words  must  be  set  forth ; 
and  that  if  they  be  not,  the  indictment  is  bad,  either  on  de- 
murrer, or  in  arrest  of  judgment,  or  upon  a  writ  of  error. 

Before  concluding  I  ought  to  consider  the  reasons  given 
by  the  judges  of  the  Queen's  Bench  Division  for  the  opin- 
ion they  expressed,  and  I  need  scarcely  say  that  I  en- 
tertain the  greatest  respect  for  their  decision.  I  think  the 
Lord  Chief  Justice  gives  three  reasons.  First,  he  thinks 
it  would  be  inconvenient  to  set  out  in  an  indictment  the 
whole  of  a  book  alleged  to  be  obscene,  if  in  its  entirety  it  is 
made  the  subject  of  a  prosecution,  and  he  alludes  to  the 
inconvenience  of  setting  out  in  extenso  the  whole  of  a  publi- 
cation which  may  consist  of  two  or  three  volumes  (").  With 
great  submission  to  the  Lord  Chief  Justice,  I  think  it  very 
nnlikely  that  a  work  contained  in  many  volumes  will  ever 
be  published,  the  obscenity  of  which  cannot  be  made  appa- 
rent without  the  whole  being  set  out  in  the  indictment.  But 
if  the  question  of  convenience  were  to  determine  whether 
the  libel  is  to  be  set  out,  it  would  be  necessary  to  adopt 
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some  rule,  and  that  rule  would  probably  be  that  the  words 
of  a  libel  need  not  be  set  out  when  it  is  very  long.  But 
624]  then  it  would  be  very  difficult  to  ^determine  what 
length  would  render  it  unnecessary  to  set  out  the  libel ;  would 
two  volumes  be  too  many,  would  one  volume,  100  pages,  or 
what  other  amount  ?  It  may  be  a  great  inconvenience  that 
a  long  libel  should  be  put  upon  tne  record;  but  whatever 
the  inconvenience  may  be,  it  seems  to  me  that  upon  an  in- 
dictment for  private  defamation,  blasphemy,  obscenity,  or 
sedition,  where  the  objection  is  to  the  whole,  and  not  to  a 
part,  the  whole  must  be  set  out. 

The  next  reason  assigned  by  the  Lord  Chief  Justice  was 
that  the  objectioij  ought  to  have  been  taken  by  demurrer  ('). 
It  might  be  more  convenient  for  the  administration  of  jus- 
tice to  enact  that  if  a  man  will  not  take  an  objection  to  an 
indictment  by  demurrer,  he  shall  not  be  at  liberty  to  take  it 
by  motion  in  arrest  of  judgment,  or  by  error.  I  think  that 
many  reasons  can  be  urged  in  favor  of  limiting  the  power  to 
take  advantage  of  technical  defects,  but  that  is  a  matter  to 
be  considered  by  the  Legislature,  and  the  answer  which  I 
have  to  give  to  the  second  reason  assigned  by  the  Lord  Chief 
Justice  is  that  the  law  of  the  land,  as  it  at  present  stands, 
allows  technical  objections  to  an  indictment  to  be  .taken 
upon  arrest  of  judgment  or  by  writ  of  error. 

Then  the  Lord  Chief  Justice  proceeds  to  mention  the  third 
objection,  namely  (•),  that  ''although  the  subject-matter  of 
this  indictment  falls  within  the  law  of  libel,  it  to  a  certain 
extent  arises  out  of  the  general  law  as  being  commune  noc- 
umentum^  a  matter  of  complaint  as  to  whicn  arises  from  its 
being  subversive  of  public  morals,  and  therefore  a  public 
nuisance."  It  may  be  admitted  that  an  offence  of  the  kind 
alleged  in  the  indictment  before  us  is  commune  nocum^entuTn^ 
and  that  it  may  still  be  so  described  ;  but  the  answer  to  the 
third  reason  assigned  by  the  Lord  Chief  Justice  is,  that 
whether  the  offence  is  commune  nocumentum  or  not,  the 
plaintiffs  in  error  are  charged  with  having  committed  it, 
and  therefore  the  law  requires  that  it  should  be  fully  stated 
in  the  indictment.  I  find  no  exception  to  the  general  rule, 
that  where  the  offence  is  alleged  to  be  commune  noowraen- 
tum^  the  ingredients  of  it,  the  facts  which  constitute  it,  need 
not  be  stated  in  the  indictment.  I  cannot  feel  the  force  ol 
the  difficulties  propounded  by  the  Lord  Chief  Justice. 

Then  my  Brother  Mellor  bases  his  decision  upon  the 
625]    ground  *that  an  objection  of  this  kind  could  be  taken 
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by  demarrer  to  the  iDdictment,  and  says  that  the  point  may 
still  be  taken  upon  error  (').  The  Lord  Chief  Justice  also 
says(')'  "We  shall,  however,  shelter  ourselves  under  the 
decisions  of  the  American  courts,  leaving  the  ultimate  de- 
cision of  this  matter — ^an  important  one,  no  doubt — to  the 
Court  of  Error."  I  am  glad  to  find  those  two  statements  of 
opinion,  because  when  one  has  the  misfortune  to  differ  from 
the  views  of  learned  judges,  it  is  a  very  great  comfort  to 
know  that  those  views  were  not  entertained  strongly.  I 
cannot  help  thinking  that  the  opinions  expressed  by  the 
Lord  Chief  Justice  and  my  Brother  Mellor  show  that  they 
thought  this  was  a  matter  which  was  fairly  open  to  argu- 
ment, and  which  might  be  reviewed  in  the  Court  of  Error.  It 
results,  therefore,  to  my  mind,  that  the  authorities  to  which 
I  have  referred  are  unimpeached  and  are  binding  upon  us, 
and  no  sufficient  reason  nas  been  given  why  we  should  not 
act  upon  them. 

Now  this  indictment  is  not  merely  doubtful,  but  wholly 
defective ;  not  onljr  are  the  words  not  set  forth,  but  no  de- 
scription of  any  kind  is  given.  The  offence  alleged  is  that 
the  plaintiffs  in  error  '^did  print,  publish,  sell,  and  utter  a 
certain  indecent,  lewd,  filthy,  and  obscene  libel,  to  wit,  a 
certain  indecent,  lewd,  bawdy,  and  obscene  book  called  the 
*  Fruits  of  Philosophy.'  "  The  words  following  "to  wit" 
serve  only  as  a  mere  identification  of  the  alleged  libel,  and 
therefore  the  indictment  may  be  read  as  though  it  had  merely 
charged  that  the  plaintiffs  in  error  had  uttered  a  certain  in- 
decent, lewd,  filthy,  bawdy,  and  obscene  libel.  Under  these 
circumstances  certainly  I  am  of  opinion  that  the  judgment 
ought  to  have  been  arrested,  and  we  ought  now  to  pronounce 
judgment  to  that  effect,  and  reverse  the  judgment  of  the 
Queen's  Bench  Division.  I  repeat  that  I  wish  it  to  be  un- 
derstood that  we  express  no  opinion  whether  this  is  a  filthy 
and  obscene,  or  an  innocent  book.  We  have  not  the  mate- 
rials before  us  for  coming  to  a  decision  upon  that  point. 
We  are  deciding  a  dry  point  of  law,  which  has  nothing  to 
do  with  the  actual  merits  of  the  case. 

Brett,  L.  J.:  It  seems  to  me  that  we  are  not  called  upon 
to  differ  from  any  strongly  formed  opinion  of  the  Lord 
Chief  Justice  *and  Mr.  Justice  Mellor ;  I  think  that  [626 
their  judgments  show  that  thev  did  not  form  a  strong  opin- 
ion as  to  the  point  which  we  shall  have  to  determine  .in  this 
case.  Some  of  the  authorities  which  we  have  had  to  consider 
were  not  brought  before  the  Queen's  Bench  Division  ;  and 
with  regard  to  the  argument  for  the  Crown  there,  it  must  be 
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observed  thfet,  except  Reg,  v.  Dugdale  (*),  the  only  decisions 
cited  as  to  indictments  were  American  cases,  and  I  think  it 
will  appear  that  Reg,  v.  Dugdale  (*)  is  not  in  point  for  the 
present  proceedings.  It  is  evident  from  the  terms  of  his 
judgment  that  Mr.  Justice  Mellor  came  to  the  conclasioa 
that  the  words  complained  of  ought  to  be  set  out,  and  that 
their  omission  would  have  made  this  indictment  bad  on  de- 
murrer ;  and  one  ground  of  the  judgment  of  the  Lord  Chief 
Justice  was  likewise  that  the  objection  ought  to  have  been 
taken  by  demurrer.  The  only  real  point,  therefore,  upon 
which  we  differ  from  the  learned  judges,  is,  that  the  omis- 
sion in  this  case  was  so  great  a  defect  that  it  is  not  cured  by 
the  verdict. 

It  seems  to  me  that  the  questions  raised  in  this  case  are, 
first,  what  is  it  necessary  to  set  out  in  such  an  indictment  as 
this;  secondly,  what  kind  of  omissions  can  or  cannot  be 
cured  by  verdict ;  and  thirdly,  whether  in  this  indictment 
the  omission  was  so  great  a  defect  that  it  could  not  be  cured 
by  the  verdict. 

The  first  question  really  comes  to  this,  whether  in  an  in- 
dictment of  this  kind  it  is  necessary  to  set  out  the  words 
relied  upon  as  constituting  the  offence.  I  cannot  express 
what  I  oelieve  to  be  the  rule  with  regard  to  indictments 
more  accurately  in  my  view  than  was  done  in  Reg.  v.  Aspi- 
nail  (*).  In  that  case  almost  every  sentence  of  the  judgment 
delivered  by  me  on  behalf  of  Lord  Justice  Mellish  and  myself 
was,  I  may  venture  to  say,  the  result  of  many  cases ;  as  to 
each  sentence  a  laborious  examination  of  cases  was  made,  and 
it  was  intended  to  express  what  we  considered  to  be  the  result 
of  those  cases,  and  I  cannot  find  better  words  now  in  which 
to  express  the  result.  With  regard  to  indictments,  it  is 
there  said  (*)  that  ''every  pleading,  civil  or  criminal,  must 
contain  allegations  of  the  existence  of  all  the  facts  necessary 
to  support  the  charge  or  defence  set  up  by  such  pleading, 
627]  An  indictment  *mu8t,  therefore,  contain  allegations 
of  every  fact  necessary  to  constitute  the  criminal  charge  pre- 
ferred bv  it.  As  in  order  to  make  acts  criminal,  they  must 
always  be  done  with  a  criminal  mind,  the  existence  of  that 
criminality  of  mind  must  always  be  alleged.  If,  in  order 
to  support  the  charge,  it  is  necessary  to  show  that  certain 
acts  have  been  committed,  it  is  necessary  to  allege  that  those 
acts  were  in  fact  committed.  If  it  is  necessary  to  show  that 
those  acts,  when  they  were  committed,  were  done  with  a 
particular  intent,  it  is  necessary  to  aver  that  intention.    If 

0)  1  E.  &  B.,  436;  22  L.  J.(M.C.),  60;        O  2  Q.  B.  D.,  48;  19  Edc.  R,  198. 
Dears.,  64,  (>)  2  Q.  B.  D,,  at  p.  66 ;  19  Eng.  R.,  198. 
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it  is  necessary,  in  order  to  support  the  charge,  that  the  ex- 
istence of  a  certain  fact  should  be  negatived,  that  negative 
inust  be  alleged."  Where  the  crime  alleged  in  an  indict- 
ment consists  of  words  written  or  spoken,  it  seems  to  me 
that  the  words  are  the  facts  which  constitute  the  crime,  and 
that  for  this  reason  the  words  must  be  set  out. 

Now,  the  word  '-'libel,"  as  popularly  used,  seems  to  mean 
only  defamatory  words ;  but  words  written,  if  obscene,  blas- 
phemous, or  seditious,  are  technically  called  libels,  and  the 
publication  of  them  is  by  the  law  of  England  an  indictable 
offence.     The  publication  of  obscene  words  comes  also  under 
another  class  of  offences,  namely,  the  class  of  offences  against 
morality.     I  am  aware  that  in  a  valuable  book  lately  pub- 
lished, Stephen's  Digest  of  the  Criminal  Law,  ch.  xviii,  art. 
172,  p.  104,  obscene  words  written  are  not  put  under  the 
class  of  libels,  but  they  are  put  under  the  class  of  offences 
against  morality.     But  they  have  long  been  treated  as  fall- 
ing within  the  lecal  meaning  of  the  term  "libel."     There- 
fore libels  may  be  divided  into  seditious,    blasphemous, 
obscene,  and  defamatory.    There  are  other  offences  which 
consist  in  words,  either  written  or  spoken,  such  as  perjury, 
false    pretences,   forgery,   letters  demanding  money  with 
threats,  and  the  administration  of  unlawful  oaths,  and  I 
think  it  will  be  found  that  indictments  for  committing  any 
of  these  offences  are  all  within  the  principle  which  I  have 
stated,  namely,  that  inasmuch  as  the  crime  consists  in  the 
words,  the  words  must  be  stated ;  and  I  think  I  shall  show 
that  in  every  one  of  those  cases  there  is  authority  for  saying 
that  the  words  must  be  set  out,  unless  the  necessity  for  setting 
out  the  words  is  excused  by  statute ;  and  it  seems  to  me 
that  each  of  the  statutes  which  have  been  passed  to  excuse 
the  necessity  of  setting  out  the  words,  is  *an  authority    [628 
that  without  the  statute,  by  the  common  law,  the  words 
must  have  been  set  out,  and  of  course  wherever  it  has  been 
decided  that  the  omission  to  set  out  the  words  is  a  fatal  ob- 
jection, even  after  verdict,  the  decision  shows  still  more 
strongly  than  the  statutes  which  I  have  mentioned,  the  ne- 
cessity for  setting  out  the  words,   and  that  the  objection 
iDtist  be  fatal  on  demurrer.    As  we  have  to  deal  with  a  de- 
cision of  such  high  authority  as  that  of  the  Queen's  Bench 
Division  I  thougnt  it  right  to  look  carefully  into  the  au- 
thorities, and  those  authorities  I  feel  bound  to  cite,  in  order 
to  iustify  the  conclusion  at  which  I  arrived. 

One  of  the  earliest  cases  relates  to  the  offence  of  cursing 
and  swearing  and  uttering  of  profane  oaths,  which  of  course 
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consists  in  words :  it  is  Rex  v.  Sparling  (').  This  conviction 
was  for  profane  cnrsing  and  swearing  under  6  &  7  Wm.  3, 
c.  11,  and  it  set  forth  that  the  defendant  did  "profanely  swear 
64  oaths,  and  did  profanely  curse  160  curses,"  but  none  of 
them  were  set  out.  There  having  been  a  conviction  there 
must  have  been  a  trial,  and  a  decision  of  the  court  of  petty 
sessions,  but  it  was  held  that  the  conviction  was  nought,  be- 
cause the  oaths  and  curses  were  not  set  forth.  The  Court  of 
King's  Bench,  including  Lord  Holt,  gave  as  a  reason — "For 
what  is  a  profane  oath  or  curse  is  a  matter  of  law,  and  ought 
not  to  be  left  to  the  judgment  of  the  witness  ;  he  may  think 
false  evidence  is  so  ;  suppose  it  was  for  seditious  or  blasphe- 
mous words,  must  not  the  words  themselves  be  set  out,  be 
they  ever  so  bad,  that  the  court  may  judge  whether  they  are 
seditious  or  blasphemous."  Hex  v.  PoppleweU  (")  and  Rex  v. 
Chaveney  (*)  are  cases  of  a  similar  kind,  and  relate  to  the 
same  subject-matter.  They  are  all  after  conviction,  and 
they  seem  to  me  to  be  authorities  for  saying  that  whenever 
words  are  complained  of  they  must  be  set  out,  and  that  the 
omission  of  the  words  is  fatal  after  verdict  or  decision. 

I  will  now  refer  to  the  law  as  to  letters  demanding  money. 
In  Lloyd^s  Case{*\  an  indictment  following  the  words  of 
the  Black  Act,  9  Geo.  1,  c.  22,  charged  the  prisoner  with 
feloniously  sending  a  letter,  without  any  name  subscribed 
629]  and  signed  thereto,  demanding  *money.  After  con- 
viction it  was  moved  in  arrest  of  judgment  that  the  indictment 
was  bad  on  two  grounds,  one  oi  which  was  that  neither  the 
letter  nor  even  the  substance  of  it  was  set  forth  in  the  indict- 
ment. It  was  held  bad  in  arrest  of  judgment,  and  the  rea- 
son was  that  in  every  indictment  a  complete  offence  must  be 
shown,  and  the  report  states  that  the  precedents  which  had 
been  looked  through  generally  set  forth  the  letter. 

With  regard  to  false  pretences,  it  is  only  necessary  to  re- 
fer to  Rex  V.  Mason  (*).  That  case  is  always  quoted.  I 
know  it  was  said  by  Mr.  Justice  Mellor,  in  Heymann  v. 
Req,  (•),  that  it  had  been  virtually  overruled,  and  in  Reg.  v. 
Ooldsmith  C),  Lord  Justice  Bramwell  expressed  his  concur- 
rence with'the  remark  of  Mr.  Justice  Mellor.  But  I  have 
failed  to  find  any  case  before  Heymann  v.  Reg,  ('),  which 
treats  Rex  v.  Mason  (*)  as  overruled ;  on  the  contrary  it  has 
been  again  and  again  approved  of  and  cited  as  a  binding  au- 

Q)  1  Str.,  497.  (*)  Law  Rep.,  8  Q.  B.,  102,  at  p.  lOS*; 

(*)  2  Sir.,  686.  4  Eng.  Rep.,  241. 

(»)  2  LA  Raym.,  1868.  D  Law  Rep.,  2  C.  C,  74,  at  p.  79 ;  5 

{*)  2  East's  Pleas  of  the  Crown,  ch.  28,  £n^.  Rep.,  487. 

par.  5,  p.  1122.  (")  Law  Rep.,  8  Q.  B.,  102;  4  Eng.  R., 

(')  2  T.  R.,  681.  241. 
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thority.  The  indictment  was  that  the  defendant  had  ob- 
tained from  ''  one  Robert  Scofield  divers  sums  of  money, 
that  is  to  say,  the  sum  of  two  guineas,  of  the  value  of  two 
pounds  and  two  shillings  of  lawful  money  of  Great  Britain, 
of  the  proper  moneys  of  the  said  Robert  Scofield,  by  false 
pretences,  with  an  intent  then  and  there  to  cheat  and  de- 
fraud the  said  Robert  Scofield  of  the  same."  The  defend- 
ant pleaded  not  guilty,  and  on  his  trial  at  the  quarter 
sessions  at  Worcester  he  was  convicted,  and  sentenced  to 
transportation  ;  but  the  judgment  was  reversed  by  the  Court 
of  King's  Bench  upon  a  writ  of  error.  The  first  objection 
was  that  the  offence  imputed  was  not  specified  with  suffi- 
cient particularity.  "  Several  objections,"  said  Mr.  Justice 
BuUer  (at  p.  586),  ''  have  been  made  on  the  part  of  the  de- 
fendant, but  the  material  one  on  which  I  found  my  judg- 
ment is,  that  the  indictment  does  not  state  what  the  false 
pretences  were.  ...  I  am  of  opinion  the  first  objection  is 
fatal,  and  that  the  judgment  must  be  reversed:"  and  Mr. 
Justice  Grose  says  he  is  of  opinion,  "  that  the  objection  that 
the  pretences  are  not  specified  is  decisive,  and  for  the  rea- 
sons mentioned  by  the  defendant's  counsel;  that  the  de- 
fendant may  know  what  he  is  to  defend,  and  the  court  may 
see  what  punishment  they  are  to  inflict."  I  think  that  those 
are  reasons  why  the  words  should  be  *set  out,  but  to  [630 
my  mind  the  fundamental  reason  is,  that  the  words  are  the 

f  round  of  complaint.  Bex  v.  Perrott  (*)  is  to  the  same  effect, 
t  was  an  indictment  for  obtaining  money  by  false  pretences, 
and  the  judgment  was  arrested  for  the  reason  that,  although 
the  false  pretences  were  set  out,  there  was  not  an  averment 
stating  that  they  were  false ;  but  Lord  EUenborough  says 
(p.  386) :  "  Every  indictment  ought  to  be  so  framed  as  to 
convey  to  the  party  charged  a  certain  knowledge  of  the 
crime  imputed  to  him.  The  Legislature  have  so  held,  and 
have  recorded  their  opinion  to  that  effect  in  the  cases  of  per- 
jury." And  then  he  mentions  the  statute  as  to  perjury, 
23  Geo.  2,  c.  11,  which  allows  the  substance  of  the  charge 
to  be  set  forth.    He  also  cites  Rex  v.  Mason  (*),  and  approves 


The  cases  with  regard  to  perjury  I  do  not  propose  to  cite, 
because  23  Geo.  2,  c.  11  (*)  is  a  strong  authority  pronounced 
by  the  Legislature  itself,  that  by  the  common  law,  upon  an 
indictment  for  perjury,  the  words  must  be  set  out. 

As  to  the  law  of  forgery  I  will  mention  Hunter*  s  Case  (*). 

(')  2  M.  <fc  S.,  879.  having  been  practically  superseded  by  14 

(»)  2  T.  R.,  681.  &  15  Vict.,  c.  KX),  s.  20. 

(»)  Repealed  by  80  A  81  Vict  c.  69,         (*)  2  Leach,  C.  C,  621. 
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The  prisoner  was  charged  with  the  forgery  of  a  navy  bill, 
and  tne  objection  taken  was  that,  although  the  indictment 
alleged  the  forgery  of  a  receipt  for  money,  there  was  not 
a  sufficient  averment  to  show  how  the  fabricated  words 
amounted  to  a  receipt.  I  quote  the  case  for  the  opinion  of 
the  judges,  delivered  by  (Jrose,  J.  C).  "The  material  ob- 
jection to  this  indictment  was,  that  it  did  not  contain  any 
averment  amounting  to  a  capital  oifence,  for  although  it 
avers  that  the  prisoner  forced  a  certain  receipt  for  money, 
yet  there  is  nothing  stated  in  any  of  the  counts  to  show  that 
the  instrument  set  out,  which  does  not  on  the  face  of  it 
import  to  be  a  receipt,  is  in  fact  a  receipt.'^  Ilex  v.  Ma- 
sonQ  is  then  cited,  and  the  learned  judge  afterwards  adds, 
"  In  indictments  for  forging  a  bill,  bond,  note,  will,  or  other 
instrument,  an  exact  copy  of  the  instrument  respectively 
charged  to  have  been  forged  must  be  stated  "  (*). 

Now  the  next  head  which  I  will  mention  is  the  adminis- 
631]  tering  ^unlawful  oaths.  This  offence  clearly  consists 
in  using  the  forbidden  words.  There  are  two  statutes  with 
regard  to  it,  the  37  Geo.  3,  c.  123,  which  in  s.  4  excuses  the 
setting  out  of  the  words,  and  provides  that  it  shall  be  suffi- 
cient to  set  out  only  the  substance  and  effect,  and  the  62 
Geo.  3,  c.  104,  which  in  s.  6  contains  a  similar  provision. 
The  Legislature  excuses  the  setting  out  of  the  words,  and, 
therefore,  as  it  seems  to  me,  admits  that  the  words  must 
have  been  set  out  if  it  had  not  been  for  the  provisions  in 
these  statutes. 

The  next  case  which  I  shall  cite  is  a  decision  with  regard 
to  a  seditious  libel,  and  it  is  Hex  v.  Horne  (*).  There  the 
words  relied  upon  were  set  out,  and  the  information  was 
held  good.     It  was  in  many  respects  a  remarkable  case. 

I  will  now  go  to  cases  as  to  defamatory  words,  and  the 
first  which  I  will  cite  is  Newton  v.  SLvbhs  (*).  It  was  an  ac- 
tion for  words  spoken  of  the  plaintiff,  and  it  was  alleged 
that  on  one  occasion  the  defendant  spoke  the  words  *'  ad 
effectum  sequentem?^  It  was  objected  that  this  was  uncer- 
tain, and  the  court  held  that  this  mode  of  pleading  was 
wrong. 

I  will  next  refer  to  Zenohio  v.  Axtell  (*),  which  was  cited 
in  the  course  of  the  argument.  It  was  an  action  for  pub- 
lishing a  defamatory  libel  in  the  French  language,  in  a  news- 
paper called  the  Courrier  de  Londres,    The  declaration  al- 

0)  Pa^eeSl.  {<)  2  Cowp.,  672. 

(*)  2  T.  R.,  681.  (»)  2  Show.,  486. 

(»)  See  as  to  the  now  existing  law,  14        («)  6  T.  R.,  162. 
A.  16  Vict.  c.  100,  8S.  6,  6,  7,  and  24  <fe  26 
Vict  c.  98,  98.  42,  48. 
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leged  that  the  libel  was  "  according  to  the  purport  and  effect 
following  in  the  English  language,"  and  then  it  set  out  the 
translation.  It  stated  that  what  had  been  said  was  in  the 
French  language,  and  then  assumed  to  state  its  purport  and 
effect  in  English,  and  it  did  not  say,  ^^  which  being  trans- 
lated into  English  has  the  following  meaning."  Upon  that 
ground  Lord  Kenyon,  C.J.,  said:  "That  this  objection 
must  prevail,  is  evident  from  the  uniform  current  of  prece- 
dents, in  all  of  which  the  original  is  set  forth.  The  plaintiff 
should  have  set  out  the  original  words,  and  then  have  trans- 
lated them." 

Now  in  WrigM  v.  Clements  (')  the  declaration  stated  that 
the  defendants  did  publish  a  certain  libel,  "containing 
amongst  other  things,  certain  false,  scandalous,  malicious, 
defamatory,  and  libellous  matters,  of  and  concerning  the 
plaintiff,  m  substance  as  follows,  *that  is  to  say,"  [632 
and  then  it  set  out  the  words  with  innuendoes.  The  words 
were  introduced  by  the  allegation  "  in  substance  as  follows." 
There  was  a  motion  in  arrest  of  judgment,  and  it  was  argued, 
that  although  the  words  were  not  set  out  according  to  their 
tenor,  yet,  inasmuch  as  they  were  alleged  to  be  set  out  ac- 
cording to  their  substance,  it  was  sufficient  after  verdict. 
Lord  Tenterden  said,  p.  606,  "Judgment  must  be  arrested. 
In  actions  for  libel,  the  law  requires  the  very  words  of  the 
libel  to  be  set  out  in  the  declaration,  in  order  that  the  court 
may  judge  whether  they  constitute  a  ground  of  action ;  and 
unless  a  plaintiff  professes  so  to  set  them  out,  he  does  not 
comply  with  the  rules  of  pleading.  The  ordinary  mode  of 
doing  this  is  to  state  that  the  defendant  published  of  and 
concerning  the  plaintiff  the  libellous  matters  to  the  tenor  and 
effect  following." 

Then  Holroyd,  J.,  says,  p.  608,  "Now  where  a  charge 
eitherHjivil  or  criminal  is  brought  against  a  defendant  arising 
out  of  the  publication  of  a  written  instrument,  as  is  the  case 
in  forgery  or  libel,  the  invariable  rule  is,  that  the  instru- 
ment itself  must  be  set  out  in  the  declaration  or  indictment, 
and  the  reason  of  that  is  that  the  defendant  may  have  an 
opportunity,  if  he  pleases,  of  admitting  all  the  facts  charged 
and  of  having  the  judgment  of  the  court,  whether  the  facts 
stated  amounted  to  a  cause  of  action,  or  a  crime." 

Lord  Justice  Bramwell  has  cited  the  case  of  Cook  v.  Cox  (•), 
and  that  case  lays  down  the  same  principle.  Now,  these 
decisions  were  pronounced  in  1814  and  1820,  after  Pox's 
Act,  32  Geo.  3,  c.  60,  passed  in  1792.  Therefore  any  argu- 
ment based  upon  Fox  s  Act  cannot  prevail.     It  is  true  that 

(■)  8  B.  <fc  Aid.,  503.  (<)  9  M.  <k  S.,  110. 

28  Eng.  Rep*  64 
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before  that  statute  the  judges  held  that  upon  the  trial  of  an 
indictment  or  information  for  libel,  all  that  the  jury  bad  to 
find  was,  whether  the  defendant  had  published  the  writing, 
and  whether  the  innuendoes  were  true,  and  that  it  was  for 
the  court  to  say  whether  the  writing  was  a  libel  or  not.  Fox's 
Act  declared  that  view  of  the  law  to  be  wrong.  Whether 
the  Legislature  were  right  in  principle,  or  whether  the  judges 
were  right,  is  not  for  us  to  discuss ;  and  we  must  accept  the 
declaration  of  the  Legislature  as  an  authoritative  statement 
of  the  law.  But  it  seems  to  me  that  Fox' s  Act  leaves  untouched 
the  validity  of  an  objection  to  the  omission  of  words  from 
633]  an  indictment  *or  information  when  they  form  the 
substance  of  the  offence  charged.  In  principle  the  only 
difierence  made  by  that  statute  is,  that  if  the  written  instru- 
ment can  be  a  libel,  then  it  is  for  the  jury  to  say  whether  it 
is  a  libel  (') ;  but  there  remains  a  preliminary  question  which 
it  is  for  the  court  or  iudge  to  decide,  namely,  whether  the 
writing  can  be  a  libel,  whether  in  truth  there  is  any  evi- 
dence upon  which  a  jur^can  say  it  is  a  libel,  and  that  ques- 
tion is  still  open,  and  is  a  question  for  the  court  (");  and 
therefore  the  reason  which  is  given  by  Holroyd,  J.,  in 

Wright  V.  Clements  (")  still  prevails,  that  the  words  ought 
to  be  set  out,  in  order  that  the  defendants  may  demur  and 
may  raise  the  objection  that  the  words  cannot  by  any  rea- 
sonable construction  amount  to  a  libel.  Moreover,  by  the 
4th  section  of  Fox's  Act,  32  Geo.  3,  c.  60,  the  power  to  move 
in  arrest  of  judgment  is  expressly  preserved  lor  the  benefit 
of  a  defendant  who  is  found  guilty,  and  1  think  that  the 
Legislature  intended  to  allow  a  defendant,  either  before  ver- 
dict by  demurrer,  or  after  verdict  by  motion  in  arrest  of 
judgment,  to  object  that  the  words  complained  of  either  do 
not  amount  to  a  libel  or  are  wholly  omitted  from  the  iAfor- 
mation  or  indictment,  as  the  circumstances  of  the  case  may 
allow. 

Now  I  come  to  what  seems  to  me  to  be  a  remarkable  case. 
It  is  not  a  decision  of  a  court  upon  the  present  question,  but 
it  seems  to  me  to  be  a  great  authority;   I  mean  Rex  y. 

Wilkes  {^),  In  that  case  an  information  was  exhibited  in 
the  Court  of  King's  Bench  for  the  publication  of  an  ob- 
scene and  impious  libel.  That  obscene  and  impious  libel 
was  in  the  book  styled  an  'Essay  on  Woman.'  The  facts 
now  material  are  (p.  2528)  that  Mr.  Wilkes  having  pleaded 
not  guilty,  and  the  records  having  been  made  up  and  sealed, 

(»)  Reo  Frav  v.  /Vav,  84  L.  J.  (C.P.),  46.         (»)  8  B.  A  Aid.,  60S,  at  p.  609. 
(*)  S*'e  Mntlhan  v.*  d*/*".  Uw  Rep.,  10        (*)  4  Burr.,  2527. 
Q.  B.,  549;  II  kng.  Rep.,  852. 
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''  the  coansel  for  the  Crown  thought  it  expedient  to  amend 
them  by  striking  out  the  word  'purport'  and  in  its  place 
inserting  the  word  *  tenor.'  The  proposed  amendments  were 
in  all  those  parts  of  the  information  where  the  charge  was 
that  the  libel  printed  and  published  by  Mr.  Wilkes  con- 
tained matters  'to  the  purport  and  effect  following,  to  wit :' 
which  the  counsel  for  the  Crown  thought  it  advisable  to 
alter  into  words  importing  that  such  libel  contained  matters 
'to  the  tenor  and  effect  following,  to  *wit.'  "  It  is  [634 
clear  that  the  words  were  set  out ;  yet,  because  they  were 
introduced  by  the  words  "to  the  purport  and  effect  follow- 
ing" instead  of  "to  the  tenor  and  effect  following,"  the  At- 
torney-General, Sir  Fletcher  Norton,  considered  it  unsafe  to 
go  on  even  after  plea  pleaded  and  issue  joined,  and  thought 
it  advisable  to  amend  the  record.  That  seems  to  me  a  very 
important  authority. 

The  second  question  which  I  have  proposed  is  what  kind 
of  omissions  can  or  cannot  be  cured  by  verdict,  and  all  the 
cases  which  I  have  cited  seem  to  me  to  form  a  strong  cur- 
rent of  authorities  to  show  that  in  everv  kind  of  crime  which 
consists  in  words,  if  the  words  complained  of  are  not  set 
out  in  the  indictment  or  information,  the  objection  is  fatal 
in  arrest  of  judgment. 

Now  we  come  to  the  cases  which  are  said  to  be  to  the  con- 
trary, and  I  will  deal  very  shortly  with  them.  The  first  is 
a  case  upon  which  the  Crown  has  relied :  Dugdoie  v. 
R^Q'  (*)•  The  only  counts  of  the  indictment  in  that  case 
material  to  be  now  mentioned  are  the  first  and  second  ;  the 
first  count  charged  the  defendant  with  obtaining  and  pro- 
curing obscene  prints,  with  intent  to  publish  them,  and  the 
second  count  charged  him  with  preserving  and  keeping 
them  with  the  like  intent.  The  second  was  held  not  to  dis- 
close an  offence  for  another  reason,  that  is,  that  the  mere 
having  them  in  his  possession  was  not  indictable.  The  first 
count  was  held  to  be  good,  because  it  alleged  a  step  to- 
wards committing  a  misdemeanor.  In  my  opinion,  if  a 
man,  knowing  prints  to  be  obscene,  procures  them  for  the 
purpose  of  publishing  them,  his  offence  is  complete,  al- 
though he  has  never  looked  at  them,  and  therefore  the  ac- 
tual nature  of  the  prints  was  not  a  part  of  the  chaise,  and 
it  was  unnecessary  to  describe  them.  But  further,  1  would 
strike  out  of  the  category  of  the  cases  which  we  are  consid- 
ering all  cases  with  regard  to  obscene  prints  and  obscene 
pictures.  The  publication  of  obscene  prints  and  obscene 
pictures  may  be  in  one  sense  libellous,  but  they  are  not 

(»)  1  E.  <k  B.,  435 ;  Dears.,  64. 
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words,  and  therefore  they  do  not  seem  to  me  to  fall  within 
the  rales  as  to  criminal  pleadings  which  we  are  considering 
here  today;  the  publication  of  them  is  an  offence  like  that 
committed  by  Sir  Charles  Sedley(*),  who  was  convicted,  not 
of  libel,  but  of  indecent  exposure. 

635]  *Now  I  come  to  Reg.  v.  Goldsmith  {*) :  I  see  but 
little  difficulty  in  dealing  with  that' case,  if  it  were  not  for 
the  expressions  used  by  some  of  the  judges.  The  prisoner 
was  indicted,  not  for  obtaining  money  by  false  pretences, 
but  for  unlawfully  receiving  goods  knowing  them  to  have 
been  obtained  by  false  pretences.  The  objection  was  that 
the  false  pretences  were  not  set  out.  It  seems  to  me  that 
the  crime  charged  in  that  case  is  complete,  although  the 
prisoner  does  not  know  what  the  false  pretences  were,  and 
in  this  view  the  words  actually  used  in  making  the  false 
pretences  formed  no  material  part  of  the  charge.  If  a  man 
receives  goods,  being  told  and  believing  that  they  have  been 
obtained  by  false  pretences,  he  is  just  as  guilty  of  the  crime 
as  if  he  knew  what  the  false  pretences  were  ;  upon  a  simi- 
lar principle  if  a  man  receives  goods,  knowing  them  to  be 
stolen,  he  may  not  know  from  whom  they  were  stolen,  where 
they  were  stolen,  or  when  they  were  stolen  ;  but  all  that  is 
wanted,  in  order  to  constitute  the  offence,  is  that  he  should 
know  the  fact  that  they  have  been  stolen.  In  Heg,  v.  Chid- 
smith  {*)  it  was  sufficient  to  allege  and  to  prove  that  the 
prisoner  knew  that  the  goods  had  been  obtained  by  false 
pretences.  It  seems,  therefore,  to  me  that  it  was  not  neces- 
sary for  the  decision  of  that  case  to  rely  upon  Serjeant  Wil- 
liams' note  to  Stennel  v.  Sogg  ('),  where  it  is  laid  down  that 
a  defect,  imperfection,  or  omission  in  pleading  is  cured  by 
the  verdict  of  the  common  law. 

Now  comes  the  case  of  Heymann  v.  Reg.  (*).  That  was  a 
case  of  conspiracy  to  defraud,  and  in  order  to  constitute 
that  crime  it  is  only  necessary  to  show  that  persons  have 
agreed  together  to  defraud ;  and  as  was  pointed  out  in  Hey- 
mann  v.  Meg.  (*),  and  also  Reg.  v.  AspinaU  (*),  the  crime  of 
conspiracy  is  complete  so  soon  as  the  agreement  to  commit 
the  unlawful  act  is  come  to ;  and  the  conspiracy  may  be 
complete,  although  the  guilty  parties  have  not  yet  agreed 
upon  what  means  they  should  use ;  in  a  case  like  Reg.  v. 

(>)  17  How.  St.  Tr.,  156.  (*)  Law  Rep.,  8   Q.  B.,  102;   4  Kng^. 

(«)  Law  Rep.,  2  C.  C,  74;  6  Eng.  Rep.,    Rep.,  241. 
437.  (»)  Law  Rep.,  8  Q.  B.,  102,  at  p.  106; 

(<)  1  Notes  to  Saund.  by  WiUiams,  at    4  Eng.  Rep.,  244. 
p.  261.  O  2  Q.  B.  D.,  48,  at  p.  68;  19  Eng. 

Rep.,  198. 
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Aspinall  (*),  where  the  agreement  was  to  defraud  such  per- 
sons, as  might  buy  shares,  by  false  pretences  with  regard 
to  those  shares,  the  conspiracy  is  complete  the  moment  the 
parties  *  thereto  agree  to  deceive  such  purchasers,  [636 
although  they  have  not  as  yet  agreed  on  the  false  pretences. 
The  crime  of  conspiracy  does  not  consist  in  words,  but  in 
the  agreement ;  and  it  follows  that  the  crime  is  complete, 
although  the  false  pretences  never  were  used,  and  although 
the  false  pretences  might  never  have  been  agreed  upon.  In 
the  case  of  JReg,  v.  Aspinall{^\  amongst  the  objections  put 
forward  it  was  urged  that  the  false  pretences  were  not  set 
out ;  this  objection  was  overruled  upon  the  authority  of  the 
decided  cases  (*),  but  there  were  other  matters  which  were 
not  perfectly  stated,  and  the  imperfection  in  the  statement 
of  the  indictment  was  much  relied  on,  and  it  was  necessary 
for  this  court  to  consider  whether  the  defect  was  capable  of 
being  cured  by  verdict.  The  rule  as  to  what  can  be  cured 
is  pointed  out  in  Reg,  v.  Aspinall(*) :  " It  (the  rule)  is  thus 
stated  in  Heymann  v.  Reg.  (*) :  '  Wnere  an  averment  which 
is  necessary  for  the  support  of  the  pleadings  is  imperfectly 
stated,  and  the  verdict  on  an  issue  involving  that  averment 
is  found,  if  it  appears  to  the  court  after  verdict  that  the 
verdict  could  not  have  been  found  on  this  issue  without 
proof  of  this  averment,  then,  after  verdict,  the  defective 
averment  which  might  have  been  bad  on  demurrer  is  cured 
by  the  verdict.'  Upon  this  it  should  be  observed  that  the 
averment  spoken  of  is  'an  averment  imperfectly  stated,' 
i.e.,  an  averment  which  is  stated,  but  which  is  imperfectly 
stated.  The  rule  is  not  applicable  to  the  case  of  the  total 
omission  of  an  essential  averment.  If  there  be  such  a  total 
omission,  the  verdict  is  no  cure.  And  when  it  is  said  that 
the  verdict  could  not  have  been  found  without  proof  of  the 
averment,  the  meaning  is,  the  verdict  could  not  have  been 
found  without  finding  this  imperfect  averment  to  have  been 
proved  in  a  sense  adverse  to  the  accused."  And  it  seems  to 
me  obvious  that  must  be  the  rule,  upon  referring  to  Serjeant 
Williams'  note  to  Stennel  v.  Hogg{^\  where  it  is  said  that 
the  defect  is  cured  by  the  verdict,  if  the  issue  joined  be  such 
as  necessarily  required  on  the  trial  proof  of  the  facts  "de- 
fectively stated."  What  are  the  issues  in  a  criminal  case? 
The  plea  of  not  guilty  is  general,  and  denies  every  averment 
necessary  to  *constitute  the  offence,  in  other  words,     [637 

(1)  2  Q.  Bw  D.,  48 ;   19  Eng.  Rep.,  198.        («)  Law  Rep.,  8  Q.  B.,  102,  at  p.  100; 

(•)  At  p.  60.  4  Eng.  Rep.,  241. 

(>)  2  Q.  B.  D.,  48,  at  p.  56;  19  Ed^.        (^)  1  Notes  to  Saund.  by  Williams,  at 

Rep.,  198.  p.  261. 
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every  averment  which  is  a  necessary  part  of  the  indictment, 
and  does  not  deny  what  is  totally  omitted  therefrom.  That 
which  is  totally  omitted  from,  the  indictment  is  no  part  of 
the  dispute  when  issue  is  taken  upon  the  plea  of  not  guilty, 
and  the  jury  must  find  for  the  Crown,  if  everything  stated 
on  the  face  of  the  indictment  is  proved  to  be  true.  There- 
fore, it  is  true  to  say  that  every  averment  contained  in  an 
indictment,  althougn  inaccurately  stated,  is  involved  in  the 
issue,  and  that  the  inaccurate  statement  of  it  is  cured  by 
the  verdict,  because  after  a  conviction  that  inaccurate  aver- 
ment must  be  taken  to  have  been  proved  adversely  to  the 
prisoner ;  and  it  is  immaterial  that  the  indictment  would  be 
bad  before  verdict  by  reason  of  that  inaccurate  statement. 
Therefore,  I  take  the  rule  to  be  that  an  inaccurate  avern^ent 
is  cured  by  verdict,  but  that  an  averment  which  is  totally 
absent  cannot  be  supplied  even  after  verdict. 

Now  the  third  and  remaining  question  is  whether  there  is 
such  a  total  absence  in  the  present  case  of  material  words, 
that  the  defect  has  not  been  cured  by  the  verdict.  The  in- 
troductory part  of  each  count  alleges  that  the  book  com- 
plained of  falls  under  the  category  of  an  obscene  libel ;  but 
that  introductory  part  does  not  justify  the  total  omission  of 
the  words,  which  are  relied  upon  as  constituting  the  crime. 
Now,  what  is  charged  as  to  those  words  ?  It  is  said  the  de- 
fendants did  "print,  publish,  sell,  and  utter,  a  certain  in- 
decent, lewd,  filthy,  and  obscene  libel,  to  wit,  a  certain 
indecent,  lewd,  filthy,  bawdy,  and  obscene  book  called  the 
*  Fruits  of  Philosophy.'  It  is  obvious  that  the  title  of  the 
book,  'Fruits  of  Philosophy,'  was  not  enough  to  be  relied 
on.  Words  cannot  be  more  innocent — they  never  were  or 
could  be  relied  upon  as  the  obscene  libel  charged.  That 
which  was  to  be  relied  upon  was  something  written  in  the 
book  which  was  so  called,  and  there  is  no  description  of 
anything  contained  in  that  book.  What  is  contained  in 
that  booK,  is  not  even  attempted  to  be  described  according 
to  its  tenor  and  effect.  There  is  a  total  omission  of  the  con- 
tents, and  yet  it  was  the  contents,  or  some  part  of  the  con- 
tents, which  was  to  be  relied  on  by  the  Crown.  The  words 
complained  of  are  necessary  to  the  averment  in  the  indict- 
ment, and  the  total  omission  of  them  cannot  be  cured  by 
the  verdict. 

With  regard  to  the  American  cases,  I  must  say  that,  to 
638]  nay  *mind,  they  are  either  contrary  to  the  law  of 
England  or  in  favor  of  the  plaintiffs  in  error.  A  rule  of 
practice  seems  to  exist  in  the  United  States  of  America,  that 
when  an  indictment  contains  an  averment  that  the  words 
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are  so  obscene  that  if  set  out  they  would  pollute  the  records 
of  the  court,  it  is  unnecessary  to  set  them  forth ;  but  that 
where  there  is  not  this  averment,  the  words  must  be  set  out, 
and  if  there  is  an  omission  both  of  the  words  and  of  the 
averment,  the  indictment  is  bad  in  arrest  of  judgment. 
Therefore  the  American  cases,  if  thejr  are  to  be  regarded  as 
authorities,  are  a^nst  the  prosecution,  and  in  favor  of  the 
plaintiffs  in  error  in  this  case ;  because,  besides  the  omission 
of  the  words,  there  is  also  the  omission  of  that  averment 
which  is  a  necessary  substitute  for  them.  I  confess,  how- 
ever, that  I  know  of  no  authority  saying  that  any  similar 
rule  exists  in  English  law.  I  have  read  Lord  Holt's  view, 
as  expressed  in  Hex  v.  Sparling  (^\  that  the  words  of  a 
blasphemous  libel  must  be  set  out,  however  shocking  they 
may  be,  and  it  seems  to  me,  to  say  the  least  of  it,  a  more 
robust  rule  to  set  out  the  obscene  words  upon  the  face  .of 
the  indictment  than  to  attempt  to  preserve  tne  purity  of  the . 
records,  when  the  ears  of  every  one  in  court  must  be  polluted 
by  the  words  being  read  put  before  the  judge  and  jury.  I' 
cannot  follow  the  reasoning  as  to  the  advisability  of  the 
records  of  the  court  being  kept  pure.  It  seems  to  me  that  it 
is  a  reason  which  does  not  bear  examination,  at  all  events, 
the  principle  that  obscene  words  may  be  omitted  if  they  are 
so  obscene  that  they  would  pollute  the  records  of  the  court,  is  , 
not  the  law  of  England,  and  if  it  were  it  does  not  apply  to  this 
case,  as  the  indictment  does  not  contain  an  averment  that 
the  words  are  too  obscene  to  be  inserted.  Therefore,  to  my 
mind,  this  indictment  is  bad,  and  the  plaintiffs  in  error  are 
entitled  to  judgment.  They  are  entitled  to  judgment,  as 
all  persons  charged  with  crime  in  England  are,  for  want  of 
Bufncient  accuracy  in  the  instrument  by  which  they  are 
charged. 

This  decision  leaves  the  verdict  really  untouched.  I  con- 
fess I  have  felt  humiliation  in  having  to  discuss  such  a  ques- 
tion as  this  in  the  presence  of  one  of  the  plaintiffs  in  error. 
We  know  not  the  particular  ground  on  which  the  verdict 

Eassed ;  but  it  does  seem  to  me  sad  that  such  a  charge  should 
ave  been  brought  against  a  *woman.  Although  [639 
on  a  point  of  law  the  iudgment  in  this  case  must  be  reversed, 
yet  if  the  book  complained  of  is  published  again,  and  the 
plaintiffs  in  error  are  convicted  upon  a  properly  framed  in- 
dictment, the  reiteration  of  the  offence  must  be  met  by 
greater  punishment. 

Cotton,  L.J.:  The  question  which  we  have  to  consider 
is,  whether,  on  the  indictment  as  framed,  there  is  sufficient 

C)  1  Str.,  497. 
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to  support  the  judgment  against  the  plaintiffs  in  error.  Al- 
though it  is  a  mere  question  of  criminal  pleading,  it  is  never- 
theless of  considerable  importance,  because  especially  in 
criminal  matters  no  departure  should  be  allowed  from  tnose 
rules,  which  have  been  laid  down  for  the  purpose  of  guiding 
the  courts  in  the  administration  of  justice.  In  the  present 
case  the  offence  charged  is  that  of  publishing  an  obscene 
libel.  That  offence  consists  of  publishing  obscene  written 
words.  Has  any  rule  been  laid  down  for  framing  an  indict- 
ment for  it  t  I  cannot  do  better  than  take  the  rule  q  noted 
with  approval  by  Lord  EUenborough  in  Cook  v.  doxi^). 
That  rule,  which  was  stated  by  ten  judges,  is  as  follows : 
^'  By  the  law  of  England,  and  constant  practice,  in  all  prose- 
cutions by  indictment  or  information  for  crimes  or  misde- 
meanors by  writing  or  speaking,  the  particular  words  sup- 
posed to  bie  criminal  ouglbt  to  be  expressly  specified  in  the 
indictment  or  information"  (*). 

This  rule  established  so  long  ago  as  the  reign  of  Queen 
Anne,  has  been  ever  since  recognized,  and  to  show  how  uni- 
form the  practice  has  been,  it  is  only  necessary  to  refer  to 
the  numerous  authorities  and  cases  alluded  to  by  Lord 
Justice  Brett,  amongst  which  I  may  especially  mention 
Wright  V.  Clements  {\  Is  there  any  authority  to  counter- 
vail this  rule  on  behalf  of  the  prosecution  ?  Practically  no 
decision  has  been  quoted  which  enables  it  to  be  argued  that 
this  rule  does  not  now  prevail.  The  only  English  case 
which  was  referred  to  as  not  following  the  rule  was  Dug- 
dale  V.  Heg.  {*) ;  but  I  wish  to  remark  that  in  that  case  there 
was  no  decision  that  the  actual  words  need  not  be  set  out ; 
the  point  was  not  raised,  and  that  case  cannot  in  any  way 
be  looked  upon  as  a  decision  meeting  the  long  current  of 
640]  authority  establishing  and  *following  the  rule. 
When  a  rule  is  so  well  established  as  this,  it  is  almost  un- 
necessary to  consider  what  the  reason  of  it  is ;  but  here 
certainly  one  reason  is  apparent,  namely,  that  when  words 
constitute  the  alleged  crime,  if  the  words  complained  of  are 
not  set  out,  the  defendant  is  precluded  from  raising,  either 
by  demurrer  or  by  proceedings  in  the  Court  of  Error,  the 
qaestion  whether  or  not  the  circumstances  charged  are  in 
fact,  according  to  the  law  of  England,  criminal ;  and  it  is  of 
the  utmost  importance  in  dealing  with  cases  of  this  kind, 
that  it  should  not  be  considered  whether  or  not  in  the  par- 
ticular case  any  injustice  has  been  done  to  the  accused  per- 
sons, or  whether  or  not  they  have  suffered  any  substantial 

(»)  8  M.  &  S.,  110.  at  p.  1 16.  (*)  8  B.  &  Aid.,  508. 

(«)  6  Har.  St.  Tr.,  828.  (*)  1  E.  &  B.,  485  j  Dears.,  64. 
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disadvantage.  In  my  opinion  we  ought  to  adhere  strictly 
to  the  principles  and  the  rules  which  nave  been  laid  down, 
without  nicely  speculating  as  to  whether  any  advantage  or 
disadvantage  exists  in  the  particular  case. 

On  what  ground  is  it  contended  that  this  indictment  is 
sufficient  i  I  will  first  take  the  point  which  was  principally 
relied  upon  in  the  Queen's  Bench  Division.  I  do  not  under- 
stand that  either  of  the  learned  judges  who  decided  the  case 
in  the  court  below  thought  that,  according  to  the  English 
decisions,  there  was  an  exception  to  the  general  rule  in  this 
kind  of  libel.  It  is  true  the  Lord  Chief  Justice  does  refer 
to  the  inconvenience  of  setting  out  libels  of  this  sort,  or 
books  of  this  sort,  on  the  indictment ;  but  he  does  refer  to, 
and  expressly  says,  that  he  relies  upon  the  decisions  of  the 
American  courts,  and  I  must  therefore  consider  whether  or 
not  those  decisions  do  justify  the  judgment  in  the  Queen's 
Bench  Division  upon  this  indictment.  We  are  in  no  way 
bound  by  the  American  decisions,  their  effect  is  simply  that 
they  may  enable  us  to  see  how  principles  recognized  by  the 
law  of  England  ought  to  be  applied,  by  showing  us  how 
learned  iudges  in  otner  countries  have  acted  on  those  prin- 
ciples ;  but  if  in  fact  the  judgments  of  the  Amerian  courts 
are  founded  upon  principles  which  we  do  not  recognize, 
then  of  course  those  decisions  are  perfectly  useless,  and  can 
be  neither  guides  nor  authorities.  In  the  American  cases 
referred  to  the  judges  certainly  recognized  the  rule  to  which 
I  have  referred,  and  which  1  have  quoted  from  Cook  v. 
Cox  {') ;  they  recognized  it  as  a  general  rule ;  but  as  against 
that  general  *rule  they  rely  upon  another,  namely,  [641 
that  it  is  necessary  to  keep  the  records  of  the  court  pure ; 
but  it  was  only  upon  an  allegation  that  the  book  or  libel  in 
question  was  so  gross  that  no  records  ought  to  be  defiled  by 
it,  that  they  held  the  indictment  to  be  sufficient  without 
setting  out  tne  actual  words  relied  upon.  It  might  be  suffi- 
cient to  say  that  these  cases  have  no  oearing  on  the  present, 
because  there  is  no  such  allegation  in  the  present  case,  and 
if  the  present  indictment  is  held  to  be  sufficient,  every  in- 
dictment for  any  offence  in  the  nature  of  an  obscene  libel 
must  also  be  sufficient,  although  it  does  not  follow  that 
general  rule  to  which  I  have  referred.  But  the  matter  does 
not  rest  here.  Does  the  law  of  England  recognize,  so  as  to 
make  it  available  for  the  prosecution,  that  rule  upon  which 
the  judges  in  American  courts  rely?  It  is  periectly  true 
that  the  English  courts  do  require  their  records  to  be  kept 
pure  in  this  sense,  that  they  will  not  allow  their  records  to 

0)  8  M.  A  s.,  no. 
28  Eng.  Rep.  65 
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be  the  means  of  propagating  defamation  or  obscenity  ander 
the  pretence  of  its  being  part  of  a  judicial  proceeding.  They 
will  require  anything  impure  or  scandalous  to  be  removed 
from  their  records  when  it  is  irrelevant  to  the  matter  to  be 
tried,  but  if  the  matters  on  the  records  of  the  court  or  in  an 
affidavit  are  really  relevant  to  the  matter  to  be  tried,  they 
are  not  scandalous,  and  no  principle  recognized  by  the  Eng- 
lish courts  requires  any  statement  to  be  removed  from  their 
records,  if  relevant  to  the  issue  to  be  tried,  simply  because 
it  is  impure.  Does  the  principle  that  the  records  must  be 
kept  pure  justify  the  absence  of  what  would  otherwise  be  a 
necessary  averment  in  the  indictment,  on  the  ground  that  it 
is  gross  and  impure)  In  my  opinion  it  does  not,  and  for 
this  reason,  the  duty  of  the  court  is  to  administer  justice, 
either  as  between  party  and  party,  or  as  between  the  Crown 
and  those  who  are  accused ;  and  for  the  purpose  of  doing 
so  it  ought  not  to  consider  its  records  as  defiled  by  the  in- 
troduction upon  them  of  any  matter,  which  is  necessary  in 
order  to  enable  the  court  to  do  justice  according  to  the  rules 
laid  down  for  its  guidance ;  a  defendant  has  a  right  to  say 
that  he  shall  have  fair  notice,  in  order  that  he  may  not  tie 
prejudiced  in  defending  himself  against  proceedings,  whether 
civil  or  criminal,  and  therefore,  in  my  opinion,  the  principle 
upon  which  those  American  cases  are  decided  does  not  avail 
642]  in  this  case.  Those  cases  can  be  *no  guide  or  assist- 
ance to  us.  If  it  is  desirable  that  in  cases  of  this  sort  there 
should  be  an  exception  to  the  rule  as  to  the  statement  of 
words,  it  is  not  the  duty  of  the  court  to  make  an  exception ; 
it  must  be  for  Parliament  to  interfere,  as  it  has  done  in  other 
cases  mentioned  by  Lord  Justice  Brett. 

I  think  that  disposes  of  the  ground  principally  relied  on 
in  the  Queen's  Bench  Division,  but  there  is  another  ground 
to  which  I  must  refer,  that  is,  that  the  defect  has  been  cured 
by  the  verdict.  The  rule  is  very  simple,  and  it  applies 
equally  to  civil  and. criminal  cases;  it  is,  that  the  verdict 
only  cures  defective  statements.  In  the  present  case  the 
objection  is  not  that  there  is  a  defective  statement,  but  an 
absolute  and  total  want  in  stating  that  which  constitutes  the 
criminal  act,  namely,  the  words  complained  of,  and  the 
judgment  of  Lord  Ellenborough  in  Cook  v.  Cox  (')  shows  that 
the  omission  of  words,  when  they  form  the  substance  of  the 
oflfence,  cannot  be  cured  by  verdict,  when  he  says,  '*It  is  of 
the  substance  of  a  charge  for  slander  by  words  that  the 
words  themselves  should  be  set  out."  Here  we  have  not 
the  substance  set  out,  we  have  not  a  mere  defective  aver- 

0)  S  M.  <fc  S,,  110. 
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ment ;  we  have  an  absolute  omission  to  aver  that  which  was 
relied  upon  as  lewd  and  indecent.  Mjr  opinion  is  that  the 
defect  is  not  a  matter  cured  by  the  verdict,  and  it  is  perfectly- 
open  to  the  plaintiffs  in  error  to  rely  on  this  as  a  fatal  defect 
in  the  indictment  even  after  verdict. 

In  my  view,  therefore,  this  indictment  is  not  framed  in 
accordance  with  settled  rules,  and  neither  on  authority  or 
principle  can  the  omission  of  the  words  complained  oi  be 
excused,  and  this  judgment  cannot  stand. 

Judgment  reversed. 

Solicitor  for  the  prosecution  :  T.  J.  Nelson. 

See  21  Eng.  R.,  274  note ;  see  ante,  nished  with  a  copy  of  the  publication 

p.  428.  or  with  a  copy  of  the  alleged  otMBoene 

Ab  to  yaliditj  of  an  order  for  destroy-  parts  of  it,  by  applyiBg  to  the  court, 

ing  alleged  obscene  books,  see  Reg.  d.  before  the  triid,  for  particulars. 

Trnelove,  5  Q.  B.  Div. ,  886,  14  (>)x's  The  question  whether,  on  the  matter 

Cr.  Gas.,  408,  to  appear  in  succeeding  alleged  to  be  obscene,  a  verdict  that  it 

volume.  is  obscene  would  be  set  aside  as  clearly 

The  provision  of  g  8894  of  the  U.  S.  against  evidence  and  reason,  can  be 

Revised  Statutes,  as  amended  by  §  2  fully  raised  before  the  trial  by  a  mo- 

of  the  act  of  July  12,  1876  (19  U.  S.  tion  to  be  made  on  the  indictment  and 

Stat,  at  Large,  90),  prohibit  the  carry-  a  bill  of  particulars ;   and,  under  all 

ing  in  the  mail  of  letters  or  circulars  other  circumstances,  it  is  for  the  jury 

concerning  lotteries,  and  punish  as  a  to  say  whether  the  matter  is  obscene 

crime  the  offence  of  knowingly  deposit-  or  not. 

ing  or  sending  anything  to  be  conveyed  A  pamphlet  of  24  pages,  consisting 
by  mail  in  violation  of  said  section  8894  of  a  sheet  and  a  half  secured  together 
and  apply  to  sealed  letters,  and  are  not  by  stiching,  and  with  a  cover  of  four 
unconstitutional  or  invalid  :  Matter  of  pages,  and  having  a  title-page,  is  prop- 
Jackson,  14  Blatchf.,  245.  erly  described  as  a  book  in  an  indict- 

See  Matter  of  Jackson,  96  U.  S.  R.,  ment  under   said   statute.      Whether 

727.  a  count   in  respect  to   a  publication 

The  statute  which  forbids  the  de-  merely,  without  averring  what  kind  of 

positing  in  the  mail  of  any  obscene  or  publication,  is    bad   for    uncertainty, 

indecent  publication,  are  not  repugnant  qruere. 

to  any  provision  of  the  constitution  of  It  is  sufficient  if  the  indictment  al- 

the  United  States:  U.  S.  9.  Bennett,  leges   that   the   defendant  knowingly 

16  Blatchf. ,  838,  8  Reporter,  38.  deposited  the  obscene  book,  without 

It  is  not  necessary  that  an  indictment  alle^ng  that  he  knew  it  to  be  non- 
nnder  that  statute  in  respect  to  a  book  mailable  matter  under  the  statute  : 
should  set  forth  in  haec  fi&rba  the  al-  United  States  «.  Bennett,  16  Blatchf., 
leged  obscene  book,  or  the  alleged  888,  8  Reporter,  88. 
ol»cene  passages  in  it,  if  the  indict-  There  should  be  some  general  de- 
ment states  that  such  book  is  so  in-  scription  of  the  writing.  It  is  not 
decent  that  it  would  be  offensive  to  the  necessary  to  copy  the  paper  or  mi- 
court  and  improper  to  be  placed  on  its  nutely  describe  the  print,  but  it  is 
records  ;  and  that  therefore  the  jurors  necessary  to  give  a  general  description 
do>not  set  forth  the  same  in  the  indict-  thereof  and  to  aver  their  evil  tendency; 
ment,  and  if  the  book  is  sufficiently  sufficient  information  should  be  given 
Identified  in  the  indictment  for  the  to  fairly  inform  the  defendant  as  to 
defendant  to  know  what  book  is  in-  what  is  charged  against  him,  and  the 
tended.  subject    of  the    obscenity  should    be 

The  defendant  can  always  procure  stated  :  People  v.  Hallenbeck,  52  How. 

information  of  the  charge  which  he  is  Pr.,  502,  2  Abb.  N.  C,  66;  Com.  «. 

to  meet,  so  far  as  regards  being  fur-  Holmes,  17  Mass.,  836 ;  but  see  Ck)m. 
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V.  Tarboz,  1  Cosh.,  66 ;  Com. «.  Wright,  cannot    be    considered    as    evidence : 

Id. ,  46.  Shinger  v.  State,  58  Ind. ,  251 ;  Stephen- 

An  indictment  framed  nnder  section  son  «.  State,  28  id.,  272. 

223  of  the  criminal  code,  for  printing.  So  a  mere  naked  opinion  as  to  the 

having  in  possession,  and  giving  awaj,  age  of  a  party  from  his  appearance 

an  o&cene   and    indecent   pamphlet,  was  rejected,  though  the  court  thought 

must  set  out   the    supposea   obscene  that  if  the  witness  had  stated  the  facts 

matter,  unless  the  publication  is  in  the  indicative  of  age,  and  then  followed 

hands  of  the  defendant,  or  out  of  the  with  an  opinion,  that  would  have  been 

power  of  the  prosecution,  or  the  matter  admissible:    Morse  v.  State  6  Conn., 

is  too  gross  and  obscene  to  be  spread  9 ;  see  also  Porter  v.  Pequonoc,  etc, 

on  the  records  of  the  court;  either  of  17  id.,  267,  Abbott's  Trial  Evidence, 

which  facts,   if    existing,  should    be  pp.  87, 91. 

averred  as  an  excuse  for  failing  to  set  An  opinion  formed  from  the  physical 
out  the  obscene  matter.  Whether  mat-  appearance  of  another  as  to  his  prob- 
ter  published  is  obscene  or  not,  is  a  able  age,  whether  he  was  over  or  under 
question  of  law  and  not  of  fact,  and  twenty-one  years  of  age,  is  admissible 
that  question  is  for  the  court,  and  not  if  he  state  the  facts  upon  which  he 
for  the  jury,  to  determine :  McNair  «.  bases  such  opinion  :  McFadden  v.  Ben- 
People,  89  lUs.,  441 ;  Com,  v.  Tarbox,  son,  1  Wilson's  Super  Ct  R.  (Ind.),  527, 
1  Cush.,  66;  Com.  v.  Wright,  Id.,  46.  affirmed  50  Ind.,  431 ;  State  «.  Kalb, 

Under  chapter  777  of  1878,  prohibit-  14  id.,  404  ;   ELansas,  etc.,  v.   Miller, 

ing  the  publication  of  obscene  litera-  2  Col.,  444;  Whart.  Crim.  Ev.,8thed., 

ture,  and  providing  that  any  person  §  811. 

convicted  thereof  shall,  if  twenty-one  Though,  in  Missouri,  it  is  held  that 

years  of  age  or  upwards,  be  punished  testimony  as  to  the  sise,  appearance 

as  therein  provided,  and  prescribing  and  general  development  of  a  person 

a  different  punishment  if  he  be  under  will  not  be  received  for  the  purpose  of 

twenty-one  years  of  age,  it  is  not  neoes-  proving  her  age,  if  that  is  susceptible  of 

sary  to  state  the  age  of  the  prisoner  direct  proof :  State  «.  Griffith,  67  Mo., 

in  the  indictment  for  a  violation  of  the  287. 

statute.  The  entry  of  a  physician ,  in  his  regis- 

It  is  not  obligatory  upon  the  court  to  ter  of  births,  of  the  time  of  birth  of  a 
call  witnesses  to  determine  the  age  of  person,  is  admissible  if  the  ph3r8ician 
the  prisoner,  but  the  court  itself  may  be  dead :  Arms  v.  Middleton,  28  Bar- 
determine  his  age  from  its  own  observa-  hour,  571. 
tion.  But  see  Matter  of  Paige,  62  Barb., 

Quere,  whether  the  court  may,  under  476. 

the  Constitution,  examine  the  prisoner  So  of   a  lawyer,   in   his   raster : 

as  to  his  age  for  this  purpose  :  People  Fisher -9.  Mayor,  67  N.  Y.,  78,  77. 

«.  Justices,  etc.,  10  Hun,  224.  A  party's  age   may  be   proved  by 

See  People  v.  Keeper,  87  How.  Pr.,  family  reputation  :   Whart.  Crim.  Ev., 

494.  8th  ed.,|286;  Hill  «.  Eldredge,  126 

In  Indiana  it  is  held,  and  we  think  Mass.,  234  ;  Cheever  o.   Congdon,  84 

with  much  the  better  reason,  that  the  Mich.,  296;    Watson  «.   Brewster,  1 

appearance  of  a  person  in  respect  to  Penn.  St.  R.,  881,  888 ;  State  «.  Cain, 

ms  age,  as  seen  by  the  court  or  jury,  9  W.  Ya.,  559,  56^70l 
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[S  Queen's  Bench  Diyision,  648.] 

Feb.  1.  1878. 

[IN  THE  COUKT  OF  APPEAL.] 

*HoGARTH  V.  Latham  &  Co.  [643 

BiU  ofJSxehange — Blank  Acceptance — Authority  of  Partner  to  accept  a  Bill  m 

Partnerehip  Name. 
» 

The  plaintiff  and  0.  were  partners,  and  the  defendants,  L.  and  F.,  carried  on,  in 
partnership,  the  business  of  shipbrokers.  C.  being  in  debt  to  the  plaintiff  and  being 
pressed  by  him  for  payment,  delivered  to  him  two  bills  purporting  to  be  accepted  in 
the  partnership  name  of  the  defendants ;  at  the  time  of  nandins  over  the  bills  to  the 
plaintiff,  no  drawer's  name  had  been  filled  in,  but  C.  stated  to  him  that  the  considera- 
tion consisted  of  coals  supplied.  The  plaintiff  received  the  bills,  believing  that  they 
had  been  lawfhlly  accepted ;  but  he  afterwards  began  to  suspect  that  there  was 
something  wrong.  After  his  suspicions  had  been  aroused,  he  filled  in  the  names  of 
his  firm  as  drawers.  It  afterwards  appeared  that  F.  had  accepted  the  bills  without 
the  authority  of  L. : 

Held,  that  the  plaintiff  could  not  recover  upon  the  bills  against  L. 

Action  on  two  bills  of  exchange  by  indorsee  against  ac- 
ceptors. 

At  the  trial  before  Hawkins,  J.,  the  following  facts  were 
proved.  The  plaintiff  carried  on  the  business  of  provision 
merchant  in  London  in  partnership  with  Cotton,  under  the 
name  of  Hogarth  &  Cotton.  The  defendants  were  ship- 
brokers  at  Dover,  the  members  of  the  firm  being  Forster  & 
Latham.     Before  February,  1876,  Cotton  borrowed  of  the 

Elaintifl  on  his  private  account  sums  amounting  to  £3,000. 
►efore  the  15th  of  February  the  plaintiff  pressed  Cotton  for 
repayment  of  the  loan,  and  Cotton  thereupon  promised  to 
give  the  plaintiff  two  bills  of  exchange,  to  be  accepted  by 
the  defendants,  which  he  stated  he  snould  very  shortly  re- 
ceive, and  further  stated,  in  answer  to  the  plaintiff,  that 
the  consideration  for  the  bills  was  for  coals  supplied  for  the 
use  of  the  steamship  Castalia;  the  plaintiff.  Knowing  that 
Cotton  was  connected  with  the  steamship  company  that 
owned  the  Castalia,  accepted  this  explanation.  On  the  15th 
of  February  Cotton  sent  the  bills  sned  on  to  the  plaintiff; 
they  purported  to  be  accepted  by  Latham  &  Co.;  the  bills 
were  in  every  respect  perfect  except  that  the  drawer's  name 
was  blank.  The  body  of  the  bills  was  in  Cotton's  hand- 
writing, they  were  at  three  months'  date,  and  were  drawn 
"pay  to  our  order:"  the  acceptance  was  in  Forster's  hand- 
writing. It  was  admitted  that  he  had  no  actual  authority 
to  accept  bills  in  *the  name  of  the  firm.  Cotton  [644 
stated  to  the  plaintiff,  that  he  had  arranged  with  Latham  & 
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Go.  that  the  bills  might  be  drawn  in  the  name  of  Hogarth 
&  Cotton,  in  order  that  the  plaintiff  might  the  more  readily 
discoant  them  with  his  bankers.  In  May,  before  the  bills 
became  due,  the  plaintiff  filled  in  the  names  of  Hogarth  & 
Cotton  as  drawers  and  indorsees,  and  his  own  name  as  in- 
dorsee. The  bills  fell  due  on  the  18th  of  May,  but  were  not 
E resented  at  the  request  of  Cotton.  From  the  month  of 
[ay  to  July,  Cotton  paid  to  the  plaintiff  sums  of  money 
from  time  to  time  on  account  of  the  bills.  On  the  8d  of 
August  Cotton  absconded,  and  a  few  days  later  Forster  also 
disappeared.  It  was  admitted  that  the  plaintiff  had  given 
valpe  for  the  bills.  There  was  no  evidence  of  a  general  usage 
to  draw  bills  in  blank,  but  there  was  some  evidence  that  in 
mercantile  transactions  it  was  frequently  done,  and  that  it 
was  usual  not  to  fill  up  the  blank  until  the  bill  was  wanted 
to  be  discounted  or  presented. 

The  jury  found  tnat  the  plaintiff,  when  he  received  the 
bills  from  Cotton  took  them  banafide^  believing  them  to  be 
perfectly  good  bills,  but  afterwards,  and  at  the  time  he  filled 
m  the  names  of  Hogarth  &  Cotton,  suspected  that  there  was 
something  wrong. 

The  learned  judge  directed  judgment  to  be  entered  for  the 
defendant  Latham. 

The  plaintiff  appealed. 

Jan.  31 ;  Feb.  1.  Cohen^  Q.C.,  and  It.  M.  Bray^  for  the 
plaintiff. 

Mclniyre^  Q.C.,  and  Wheeler^  for  the  defendant  Latham. 

The  arguments  are  sufiiciently  stated  in  the  judgments 
hereinafter  set  forth ;  the  following  cases  were  cited : 
Snaith  V.  Mingay  (*) ;  Omchley  v.  darance  (*) ;  AUwood 
v.  Griffin  ('). 

Bbamwell,  L.J.:  I  think  that  the  judgment  must  be 
affirmed.  With  the  exception  of  Chemung  Canal  Bank  v. 
Bradner  (*)  and  a  case  which  I  tried  at  the  last  Chester  as- 
sizes, I  have  never  heard  of  an  action  such  as  this.  The 
facts  of  the  case  at  the  Chester  assizes  were  almost  identical 
645]  with  the  present ;  there,  however,  the  firm  *who  pur- 
ported to  accept  the  bill  were  really  indebted  to  the  person 
to  whom  it  was  sent,  and  if  the  bill  had  been  drawn  by  the 
creditor  upon  the  defendants  in  that  action  it  would  have 
bound  them  as  it  was  a  bill  for  value,  and  the  partner  who 
sent  it  would  have  had  authority  to  forward  it ;  but  as  it  was 
drawn  in  blank  and  sent  to  the  creditor  who  handed  it  to 

(»)  1  M.  A  a,  87.  (^  K.  A  M.,  426 ;  2  C.  &  P..  868. 

O  2  M.  «fe  S.,  90.  (<)  44  New  York  Rop.  (6  Hand),  680. 


Vol.  nL]  QUEEN'S  BENCH  DIVISION.  519 

Hogfjhi  y.  Latham.  1878 

the  plaintiff  in  the  action,  who  filled  it  up,  not  with  the  cred- 
itor's  name  but  with  his  own,  I  ruled  that  it  was  not  a  mer- 
cantile business  transaction  and  that  it  was  not  within  the 
authority  of  the  partner  to  bind  the  firm.  This  is  a  weaker 
case,  because,  as  it  must  be  assumed,  no  debt  was  due  from 
the  defendants  firm  to  Cotton,  and  I  am  of  opinion  that  it 
was  not  a  mercantile  business  transaction  and  was  not 
within  thtf  presumable  authority  of  the  partner  Forster. 
Anybody  who  takes  such  an  instrument  as  this,  knowing 
that  when  it  was  accepted  the  bill  had  not  the  name  of  any 
drawer  upon  it,  takes  it  at  his  peril  and  must  show  that  in 
fact  the  partner  who  did  not  write  the  acceptance  author- 
ized the  attaching  of  the  partnership  name  to  the  document 
with  intent  that  it  should  be  fiUea  up  by  any  person  who 
got  it.  Mr.  Bray  has  told  us  that  we  shall  put  a  restriction 
upon  the  circulation  of  bills  of  exchange,  if  we  decide  against 
the  plaintiff.  I  think,  on  the  contrary,  that  we  shall  he  lay- 
ing down  a  good  rule,  which  will  protect  honest  traders 
against  the  acts  of  their  fraudulent  partners.  Mr.  Bray  said 
that  if  one  member  of  a  firm  drew  a  check  on  a  bank  pay- 
able to  A.  in  respect  of  a  debt  due  to  B.,  he  would  be  ex- 
ceeding his  partnership  authority.  As  between  the  bank 
and  the  partners  he  would  not,  because  the  bank  could  not 
tell  that  it  was  so.  Then  Mr.  Bray  ingeniously  said,  sup- 
posing the  holder  of  the  check  brought  an  action,  could  not 
ne  maintain  it  although  the  partnership  authority  had  been 
exceeded  ?  As  to  that  I  should  like  to  take  time  to  consider 
the  point,  when  the  case  arises.  I  am  not  prepared  to  say 
that  if  A.  and  B.  owe  a  debt  to  C,  one  partner  without  the 
authority  of  the  other  has  any  right  to  make  the  check  pay- 
able to  IJ.,  at  all  events  without  something  to  show  that  it 
has  been  given  in  satisfaction  of  C.'s  debt.  I  should  not 
like  to  lay  down  a  rule  upon  this  point.  I  can  imagine 
cases,  where  it  would  be  monstrous  to  hold  that  the  firm 
were  not  liable,  if  it  really  turned  out  that  there  was  a  debt 
due  to  C,  and  that  C.'s  debt  would  be  satisfied  on  payment 
of  the  *check.  I  should  be  very  unwilling  to  hold  [646 
that  such  a  document  as  that  was  not  within  the  partnership 
authority,  and  I  should  be  very  unwilling  to  hold  that  if  the 
firm  of  A.  and  B.  owed  C.  a  sum  of  money,  and  a  bill  was 
accepted  in  blank  by  one  of  the  partners  and  sent  to  C,  and 
C.  put  his  name  in  as  the  drawer,  the  other  partner  was  not 
bound,  though  he  did  not  know  of  it  and  had  given  no  spe- 
cial authority  for  its  being  done.  But  it  would  be  a  per- 
fectly immaterial  question  if  the  bill  passed  into  the  hands 
of  a  bona  fide  holder ;  in  that  case  the  firm  would  be  liable. 
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If  it  remained  in  the  hands  of  the  drawer,  if  the  debt  was 
due  to  him,  it  would  matter  very  little  whether  he  could  re- 
cover on  the  bill  of  exchange,  because  the  debt  was  due  to 
him.  I  say  nothing  about  that,  but  in  this  case  in  point  of 
fact  no  debt  was  due  to  Cotton,  although  the  plaintiff  may 
have  supposed  otherwise  owing  to  Cotton's  statement.  A 
bill  of  exchange  supposes  value,  and  is  a  negotiable  instru- 
ment ;  but  I  am  not  at  all  sure  that  a  man  who  takes  what 
is  not  a  negotiable  instrument  has  a  right  to  presume  any 
value,  or  that  he  does  not  take  it  at  his  peril  ii  there  is  no 
value.  But  supposing  that  the  plaintiff  had  a  right  to  as- 
sume value  between  Cotton  and  the  defendant's  firm,  yet 
since  the  acceptance  was  in  the  handwriting  of  one  partner 
only,  I  am  of  opinion  that  he  had  not  as  against  the  other 
partner  and  as  matter  of  right  the  power  of  putting  in  his 
name  as  the  drawer,  he  not  being  the  creditor ;  and  that  as 
he  did  put  in  the  name  of  his  firm  as  drawers,  he  must  show 
that  the  partner  whose  writing  is  not  on  the  bill  authorized 
Lis  partner  to  put  that  document  into  circulation  and  gave 
authority  to  any  holder  to  put  in  his  name  as  drawer.  I  am 
of  opinion  that  there  was  no  evidence  of  partnership  author- 
ity here — certainly  none  in  point  of  law.  Evidence  was 
given  that  it  was  a  common  practice  for  persons  to  accept 
bills  of  exchange  in  blank  and  remit  them  to  their  creditors. 
I  dare  say  it  may  sometimes  happen  that  a  tradesman  may 
write  his  acceptance  across  a  piece  of  paper  and  send  it  to  a 
wholesale  dealer  for  the  amount  of  the  debt  that  is  due  to 
him,  but  with  the  intention  that  the  creditor  shall  put  his 
own  name  and  not  anybody's  else;  and  with  very  great 
respect  to  the  judges  who  decided  the  case  of  Harney  v. 
647]  Oane  ('),  I  snould  *doubt  very  much  whether  in  such 
a  case  as  that  anybody  else  who  puts  his  name  does  not  put 
it  at  the  peril  of  having  to  show  uiat  the  acceptor  of  the  oill 
gave  him  authority  to  do  it.  It  is  one  thing  to  authorize  a 
creditor  to  put  his  name  into  a  bill,  and  it  is  another  thing 
to  authorize  him  to  insert  the  name  of  a  third  person.  I 
cannot  help  referring  to  Awde  v.  Dwon  (').  Baron  Parke 
there  says  (p.  872) :  "  I  do  not  gainsay  the  position  that  a 
person  who  puts  his  name  to  a  blank  paper  impliedly  au- 
thorizes the  filling  of  it  up  to  the  amount  that  the  stamp  will 
cover.  Here  the  instrument  to  which  the  defendant's  name 
is  attached  is  delivered  to  his  brother  with  power  to  make 
it  a  complete  instrument  on  one  condition  only — that  is,  pro- 
vided  Robinson  would  be  a  joint  surety  with  him.  This, 
therefore,  is  an  instance  of  a  limited  authority  where,  in 

0)  84  L.  T.  (N.S.),  64.  O  6  Exch.,  869. 
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case  of  a  ref asal  by  Bobinson  to  join,  there  is  a  oonnter- 
mand.  BobiDson  refased  to  join,  and  consequently  the 
defendant's  brother  had  no  authority  to  make  use  of  the 
instrument.  A  party  who  takes  such  an  incomplete  instru- 
ment cannot  recover  upon  it,  unless  the  person  from  whom 
he  receives  it  had  a  real  authority  to  deal  with  it.  There 
was  no  such  authority  in  this  case,, and  unless  the  circum- 
stances show  that  the  defendant  conducted  himself  in  such 
a  way  as  to  lead  the  plaintiff  to  believe  that  the  defendant's 
brother  had  authority,  he  can  take  no  better  title  than  the 
defendant's  brother  could  give.  The  maxim  of  law  is 
^nemo  plus  juris  in  alium  trantferre  potest  quam  ipse 
habet.^  It  is  a  fallacv  to  say  that  the  plaintiff  is  a  hona 
fide  holder  of  value,  he  has  taken  a  piece  of  blank  paper, 
not  a  promissory  note.  He  could  only  take  it  as  a  note  un- 
der the  authority  of  the  defendant's  brother  and  he  had  no 
authority :  conseouently  the  instrument  is  void  as  against 
the  defendant."  This  reasoning  is  applicable  here,  and  to 
my  mind  there  is  no  reason  why  the  plaintiff  should  recover, 
and  there  are  reasons  why  he  should  not. 

It  was  said  by  Mr.  Cohen  that  this  was  a  negotiable  instru- 
ment even  before  the  holder's  name  was  put  into  it.  I  am 
of  opinion  that  it  was  not,  and  that  the  cases  do  not  show  that 
it  was.  Harvey  y.XJane(^)  has  been  relied  upon,  but  that  case 
wholly  differs  from  the  present,  for  there  was  only  one  ac- 
ceptor who  himself  accepted  in  blank.  There  are,  however, 
some  cases  that  show  that  an  incomplete  ^instrument  [648 
may  be  made  complete  by  a  person  to  whom  it  was  not  origi- 
nally handed,  not  on  the  ground  that  it  was  a  negotiable 
instrument,  but  on  the  ground  that  the  defendant,  when 
he  parted  with  it,  must  be  taken  to  have  given  authority  to 
an^  one  into  whose  hands  it  might  come  to  fill  up  the  blank. 
It  is  not,  therefore,  a  negotiable  instrument,  but  authority 
has  been  given  to  every  bona  fide  holder  into  whose  hands 
it  may  come  to  make  it  a  perfect  instrument. 

But  the  answer  to  that  argument  is  that,  before  the  plain- 
tiff purported  to  exercise  the  supposed  authority,  he  knew, 
not  indeed  that  it  was  revoked,  but  that  it  never  existed. 
A  presumable  authority  exists  in  a  partner  of  a  trading 
firm  to  bind  his  partner  by  an  acceptance.  If  I  go  to  a  man 
and  say,  "There  is  no  such  authority  between  me  and  my 

Eartner,"  he  may  draw  a  bill  of  exchange  upon  the  firm; 
ut  he  can  maintain  no  action  against  me  upon  it,  although 
accepted  by  my  partner.  The  result  follows  not  upon  the 
ground  of  the  authority  being  revoked,  but  upon  the  ground 

O  84  L.  T.  (N.S.),  64. 

38  Eng  Rep.  66 


522  QUEEN'S  BENCH  DIVISION.  [Vol.  HI. 

1878  Hogarth  v.  Latham. 

of  his  knowing  that  the  presumable  authority  does  not  exist. 
In  like  manner  the  plaintiff  before  he  filled  up  this  instru- 
ment knew  the  presumable  authority,  or  rather  presumable 
power  in  the  partner  to  give  him  the  authority,  did  not  ex- 
ist ;  and  therefore  he  knew  that  he  himself  had  no  authority. 

As  I  am  adverse  to  the  plaintiff  upon  the  point  which  I 
have  mentioned,  it  is  unnecessary  to  consider  whether,  if 
he  had  filled  the  instrument  up  at  the  time  of  receiving  it, 
he  might  have  made  it  a  binding  instrument,  and  he  would 
have  had  a  right  to  suppose  that  Porster  had  power  to  bind 
the  defendant,  his  partner,  and  that  he  had  himself  had  au- 
thority to  till  up  the  bill.  But  I  may  say  that  although  it 
may  seem  a  little  hard  upon  him  perhaps  that  he  should  be 
worse  off  because  he  did  at  a  later  period  that  which  he 
might  have  done  at  an  earlier  period,  yet  as  he  did  not  fill 
in  the  bill  at  the  time  when  he  might  possibly  have  supposed 
he  had  authority  to  do  it,  he  could  not  till  it  in  after  ne  had 
received  information  which  aroused  his  suspicions. 

It  has  been  said  that  if  this  bill  got  into  the  hands  of  a 
bona  fide  holder,  that  is,  if  Hogarth  had  indorsed  it  tovibona 
fide  holder,  the  bona  fide  holder  could  have  maintained  an 
action.  I  am  inclined  to  think  that  this  argument  is  right  for 
649]  this  reason — *A  partner  in  such  a  firm  as  this  has 
power  to  accept  a  bill  of  exchange ;  a  bona  fide  holder  would 
have  taken  what  upon  the  face  or  it  would  have  been  a  perfect 
bill  of  exchange,  and  the  defendant  could  not  say  to  him,  as 
he  says  here  to  the  plaintiff:  ''You  knew  as  a  fact  that  it 
was  a  question  whether  there  was  actual  authority  to  do  this, 
and  not  a  presumable  authority."  The  bona  fide  holder 
would  be  entitled  to  say,  "  I  have  given  credit  to  the  partner- 
ship signature  to  an  instrument  valid  upon  the  face  of  it, 
^nd  I  am  entitled  to  recover."  The  difference  between  that 
case  and  the  present  case  is  this,  that  there  the  holder  would 
not  have  had  the  notice  which  the  plaintiff  had  upon  this 
occasion. 

I  think  that  the  judgment  was  right,  and  I  think  so  with- 
out imputing  any  fraud  to  the  plaintiff  in  this  matter.  To 
some  extent  it  may  be  a  hard  case  upon  him.  If  he  had  not 
had  this  piece  of  paper  which  he  thought  he  might  fill  up, 
he  would  possibly  have  pressed  his  remedies  against  Cotton 
all  the  more  ;  but  in  my  judgment  our  decision  should  be  in 
favor  of  the  defendant. 

Brett,  L.J.:  In  this  case  the  plaintiff  brought  an  action 
against  the  two  defendants  Latham  and  Forster.  Forster 
allowed  judgment  to  go  by  default;  and  the  question  is 
whether  the  action  is  maintainable  against  Latham.     Apart 
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from  the  instrument  sued  on,  no  privity  existed  between  tbe 

Slaintiff  and  the  defendant,  and  therefore  the  plaintiff  is 
riven  to  rely  upon  the  instrument  itself.  That  instrument 
purports  to  be  a  bill  of  exchange  drawn  by  Hogarth  &  Cot- 
ton and  accepted  by  Latham  &  Co.  It  seems  to  me  that  as 
against  Latham  the  plaintiff  must  show  either  that  the  bill 
was  drawn  by  Hogarth  &  Cotton  or  by  their  authority,  and 
was  accepted  by,  or  by  the  authority  of,  Latham  &  Co.,  or 
he  must  show  that  he  had  a  right  to  believe  and  did  believe 
that  the  bill  was  drawn  by  Hogarth  &  Cdtton,  and  was  ac- 
cepted by  Latham  &  Co.  with  Latham's  authority.  In  my 
opinion  the  plaintiff  fails  to  show  that  he  had  a  right  to  be- 
lieve that  the  bill  was  drawn  by  Hogarth  &  Cotton,  and  he 
equally  fails  to  show  in  this  case  that  he  had  the  right  to 
believe  that  the  bill  was  accepted  by  Latham  &  Co.  with  the 
anthoritv  of  Latham.  With  respect  to  the  drawing  by 
*Hogarth  &  Cotton  the  bill  never  was  in  fact  drawn  [650 
by  Hogarth  &  Cotton.  The  person  who  signed  the  names 
of  the  drawers  was  the  plaintiff  himself,  and  the  alleged 
drawing  upon  which  he  has  to  rely  is  a  signature  of  the 
alleged  drawers,  made  by  himself.  He  cannot  therefore 
rely  upon  it  as  a  drawing  by  Hogarth  &  Cotton,  unless  he 
can  show  that  he  had  a  right  to  believe  that  he  had  the  au- 
thority of  the  firm,  of  Latham  &  Co.  to  put  the  names  of 
Hogarth  &  Cotten  as  drawers. 

In  ow  what  are  the  facts  in  the  case  i  The  acceptance  was 
given  to  the  plaintiff  by  Cotton  upon  what  was  in  fact  the 
representation  to  him  that  Cotton  was  the  person  who  had 
a  right  to  draw  the  bill.  Therefore  the  first  representation 
made  to  him  was  that  Cotton  was  in  fact  the  drawer,  but 
the  acceptance  was  offered  to  him  as  an  acceptance  in  blank. 
It  seems  to  me  that  the  utmost  which  at  that  time  he  had  a 
right  to  assume  was,  that  the  defendants  were  willing  to  ac- 
cept a  draft,  in  which  Hogarth  &  Cot*ton's  name  might  be 
Eut ;  but  it  does  not  seem  to  me  that  even  at  that  time  he 
ad  any  right  to  suppose  that  he  might  put  in  the  name  of 
anybody  else.  I  have  seen  no  case  which  goes  the  length 
of  saying  that  the  plaintiff  could  in  the  name  of  a  third  per- 
son. But  at  the  time  that  he  received  the  bill  if  he  supposed 
that  he  had  authority  he  did  not  exercise  the  authority, 
and  there  was  no  drawer  to  the  bill.  The  plaintiff  has  to 
show  that  he  had  the  right  to  suppose  that  Hogarth  &  Cot- 
ton could  lawfully  be  made  the  drawers  of  the  bill.  Even 
if  he  had  the  right  to  suppose  that  Cotton  might  give  him 
authority  to  put  in  Hogarth  &  Cotton's  name  ne  did  not  do 
it  at  first,  and  before  he  inserted  a  drawer  to  the  bill  he  in 
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effect  knew  that  Cotton  had  not  the  authority  of  Latham 
&  Co.  Therefore,  at  the  time  that  he  with  his  own  hand 
made  a  drawer  to  the  bill,  he  knew  in  effect  that  the  defend- 
ant had  given  no  authority  to  draw  the  bill.  Under  those 
circumstances  it  seems  to  me  impossible  to  say  that  he  had 
a  right  to  believe  that  Hogarth  &  Cotton  were  lawfully  the 
drawers  of  the  bill,  the  alleged  drawing  in  fact  being  done 
by  his  own  hand  at  a  moment  when  he  knew  that  Latham 
&  Co.  did  not  authorize  him  to  draw  the  bill. 

Even  if  we  assume  all  the  cases  to  have  been  correctly  de- 
cided and  to  bear  out  the  propositions  for  which  they  have 
651]  been  cited,  *none  of  them  go  the  length  necessary  to 
support  the  plaintiff^ s  intention,  for  even  if  I  have  to  agree 
entirely  with  the  case  of  Harvey  v.  Cane  (*)  it  does  not  go  that 
length.  That  is  all  that  it  is  necessary  to  say  now,  and  I  re- 
serve to  myself  the  power  of  considering  whether  or  not  that 
case  was  rightly  decided,  whenever  the  question  comes  before 
us.  Even  Chemung  Canal  Bank  v.  Bradner  (•)  does  not  go 
this  length,  because  there  at  the  time  the  blank  was  filled  in 
there  was  no  evidence  of  knowledge  that  there  was  no  author- 
ity to  fill  in  the  name.  It  seems  to  me  to  be  contrary  to  every 
rule  of  law  as  to  principal  and  agent  and  to  every  rule  of 
mercantile  law,  to  suppose  that  this  plaintiff  had  the  right 
to  assume  that  Hogarth  &  Cotton  could  be  lawfully  made 
the  drawers  of  the  bill.  They  were  not  the  drawers  of  the 
bill.  The  plaintiff  had  no  right  to  assume  that  they  were, 
and  therefore  he  cannot  rely  upon  the  drawing  of  the  bill. 

The  acceptance  of  the  bill  was  not  authorized  either  ex- 
pressly or  impliedly  by  Latham.  It  was  not  an  acceptance 
which  Forster  was  entitled  to  give  in  respect  of  a  partnership 
transaction,  for  there  was  none.  Therefore  neither  expressly 
nor  impliedly  did  Latham  authorize  Forster  to  write  this 
acceptance. 

Then  comes  the  qtiestion  whether  the  plaintiff,  even  sup- 
posing he  was  otherwise  entitled  to  succeed,  had  a  right  to 
assume,  contrary  to  the  fact,  that  this  acceptance  was  au- 
thorized by  Latham.  Now  until  a  custom  of  merchants  is 
proved,  and  proved  so  satisfactorilv  that  the  court  may  after- 
wards take  notice  of  it,  to  the  effect  that  it  is  an  ordinary 
transaction  for  one  partner  to  draft  an  acceptance  in  blank 
and  to  deliver  it,  so  that  any  person  who  takes  it  may  have 
a  right  to  fill  up  the  drawer  s  name,  I  shall  agree  with  Lord 
Justice  Bramwell  in  what  he  held  at  Chester,  that  an  instru- 
ment thus  drawn  is  invalid.  Was  such  a  custom  proved  in 
this  case)    I  think  it  was  not.     Mr.  Bray  has  made  a  strong 

(')  84  L.  T.  (N.S.),  64.  («)  44  New  York  Rep.  (6  Hand),  680. 
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observation  that  this  point  was  not  taken,  and  that  therefore 
we  ought  to  say  that  he  mi^ht  have  proved  it.  But  I  think 
the  utmost  that  we  are  entitled  to  assume  is  that  he  might 
have  had  other  witnesses  to  prove  the  same  thing  which  the 
one  witness  proved,  and  if  he  had  had  twenty  witnesses  to 
prove  the  same  thing  which  the  witness  who  was  called  did 
prove,  it  does  not  seem  to  me  that  he  *would  have  [652 
proved  a  custom  binding  to  the  extent  that  it  is  necessary 
for  him  to  go.  Therefore  I  come  to  the  conclusion  that. the 
person  who  takes  an  acceptance  with  the  drawer's  name  in 
blank  has  no  right  to  say  that  he  may  assume  that  that  ac- 
ceptance entitles  any  holder  to  put  in  any  name  which  he 
may  think  fit.  I  agree  with  the  ruling  of  Lord  Justice  Bram- 
well  at  Chester.  Of  course  if  such  a  custom  should  hereafter 
be  proved,  that  custom  will  overrule  the  present  principles 
of  law. 

I  therefore  in  the  result  think  that  here  the  plaintiff  had 
no  right  to  assume  that  the  drawing  was  by  those  who  pur- 
ported to  draw,  and  he  had  no  right  to  assume  that  the  ac- 
ceptance was  an  acceptance  by  the  persons  who  purported 
to  be  the  acceptors — that  is,  that  it  was  an  acceptance  by 
Latham  &  Co. — it  was  not  in  fact  drawn  by  those  who  pur- 
ported to  draw  it,  it  was  not  in  fact  accepted  with  the  au- 
thority of  Latham  ;  and  therefore  the  plaintiff  fails  on  both 
grounds,  and  the  judgment  was  right ;  and  I  think  that  the 
reasoning  in  Awde  v.  Dixon  ('),  though  the  facts  are  not  in 
point,  fortifies  us  entirely  in  the  conclusion  at  which  we  have 
arrived. 

I  wish  to  say  that  I  give  my  opinion  upon  the  draft  in  the 
form  in  which  it  is,  and  viewed  under  all  the  circumstances 
which  accompanied  it.  If  it  had  been  indorsed  on  to  another 
person,  and  held  for  value,  I  should  have  thought  that  that 
person  could  sue  Latham  upon  this  acceptance. 

Cotton,  L.  J.:    I  am  of  opinion  that  the  appeal  must  fail. 

The  action  is  brought  on  a  bill  of  exchange  alleged  to  have 
been  drawn  by  Hogarth  &  Cotton  on  the  defendant's  firm. 

The  only  question  is  whether  Latham  is  liable,  his  partner, 
who  was  the  actual  party  to  the  transaction,  having  suffered 
judgment  to  go  by  default. 

The  plaintiff  alleges  that  he  became  the  holder  of  a  nego- 
tiable instrument  for  value  without  notice  of  there  being 
anything  unlawful  about  it,  and  therefore  he  is  entitled  to 
succeed.  The  question  is  whether  the  plaintiff  had  notice  of 
any  illegality.  At  the  time  when  he  actually  received  this 
instrument  it  was  an  acceptance  and  not  a  bill,  that  is  to  say, 

.  0)  6  Exch,  869. 
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653]  it  was  a  piece  of  stamped  *paper  with  the  acceptance 
of  Latham  and  Forster,  the  defendant's  firm,  written  on  it,  but 
there  was  no  drawer's  name ;  that  was  left  in  blank.  It  was 
conceded  in  the  argument,  and  it  could  not  be  disputed,  that 
at  the  time  when  the  plaintiff  got  possession  of  the  docu- 
ment, it  was  one  on  which  he  could  not  sue  legally — this 
admission  is  fatal  to  the  contention  that  he  then  had  a  nego- 
tiable instrument.  As  I  understand  the  law,  a  negotiable  in- 
strument, either  by  mere  delivery  where  it  is  payable  to 
bearer,  or  by  indorsement  where  it  is  payable  to  a  particular 

Eerson,  enables  the  right  of  action  to  be  transferred.    But 
ere  no  right  of  action  was  created  by  the  possession  of  this 
document,  when  it  came  into  the  hands  of  the  plaintiff. 

How  did  he  acquire  any  right  to  suet  He  says  that  this 
was  an  acceptance  by  the  defendant's  firm  empowering  any 
one  who  liked  to  fill  it  up  and  make  it  a  draft  on  the  firm, 
that  is  to  say,  that  any  one  who  might  receive  this  document 
had  authority  from  the  defendant  to  fill  it  up  and  put  in  his 
own  name  as  drawer.  At  the  time  when  the  plaintiff  re- 
ceived the  acceptance,  could  he  think  that  he  had  th«  author- 
ity of  the  firm  to  fill  it  up  because  he  had  the  authority  of 
Forster?  I  am  of  opinion  that  he  did  not  and  could  not  so 
think.  In  the  present  case  I  do  not  think  it  necessary  to  dis- 
cuss what  is  the  result  of  a  single  individual  writing  his  ac- 
ceptance on  a  piece  of  paper  with  no  drawer's  name,  namely, 
whether  a  drawer's  name  can  afterwards  be  inserted.  An- 
other question  may  hereafter  arise,  namely,  whether  it  is 
within  the  partnership  contract  that  one  partner  should  bind 
the  firm  by  writing  the  name  of  the  firm  as  acceptor  on  a 
blank  draft.  In  my  opinion  it  is  not  within  the  partnership 
contract.  But,  in  reality,  those  two  questions  do  not  arise 
here,  because  the  allegation  of  the  plaintiff  is  that  he  had  the 
authority  of  the  defendants  to  fill  in  the  names  of  Hogarth 
&  Cotton  as  drawers,  and  the  question  is  whether  at  the 
time  when  he  so  affixed  their  name  to  the  instrument  he  could 
make  it  one  on  which  he  could  bring  his  action.  It  is  true 
that  when  he  got  the  piece  of  paper  he  knew  nothing  wrong 
about  it;  but  althougn  there  is  no  fraud  upon  his  part,  yet 
at  the  time  when  he  filled  in  the  names  of  Hogarth  &  Cotton 
as  the  drawers  he  did  know  that  there  was  something 
wrong — he  had  notice  that  in  fact  this  was  a  fraud  by  Forster 
654]  on  his  partner.  He  *knew  that  Forster  never  was  in 
a  position  to  give  the  authority  of  the  firm  to  him  to  fill  in 
Hogarth  &  Cotton's  name  to  the  blank  draft  which  Forster 
had  accepted  in  the  name  of  his  firm  ;  it  is  not  a  question  of 
Latham  revoking  any  authority  given  to  Forster  after  soma 
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person  had  acted  upon  the  authority  by  giving  value  or  put- 
ting himself  in  a  worse  position  by  acting  upon  it.  The 
position  of  partner  impliedly  gave  Forster  power  to  use  the 
name  of  the  firm  for  all  purposes  within  the  partnership  con- 
tract ;  but  at  the  time  when  the  plaintiff  filled  in  the  names 
of  the  drawers,  he  had  notice  that  the  authority  purporting 
to  be  given  did  not  exist,  that  is  to  say,  that  Forster  had  no 
ri^ht  to  give  the  authority  of  the  firm  to  the  plaintiff  to  draw 
this  bill  upon  them.  I  am  of  opinion,  therefore,  that  as  at 
the  time  when  he  made  this  an  apparently  perfect  instrument, 
he  had  notice  that  Forster  had  no  authority  to  bind  the  firm, 
he  cannot  sue  upon  the  instrument.  In  my  opinion  he  must 
fail,  and  the  judgment  is  right.  I  take  it  as  a  question  sim- 
ply between  two  innocent  persons.  It  is  simply  a  question 
whether  or  no  there  is  a  legal  right  on  the  part  of  the  plain- 
tiff as  against  the  defendant. 

Judgment  affi/rmed. 

Solicitors  for  plaintiff :  May^  SyJces  &  Batten. 
Solicitors  for  defendant  Latham :  Woodwards  &  Co. 


[8  Queon*B  Bench  DivisioD,  654.] 

Aug.  6,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

Allhusen  V.  Labouchere. 

Pradiee — Striking  mU  Interrogaioriea — PaWy — Witnetttt — Quesliofu  to  OredU  Antwers 

tending  to' Criminate — Order  xxzi,  JhUe  5. 

A  party  who  applies  to  strike  ont  interrogatories  mast,  unless  they  are  altogether 
an  abase  of  the  practice  of  the  coart,  specify  those  to  which  he  objects. 

Qaestions  which  go  merely  to  the  credit  of  the  witness,  and  might  be  pat  in  cross- 
examination,  cannot  be  pat  as  interrogatories  to  a  party,  and  are  as  such  irrelevant. 

Where  the  answer  to  an  interrogatory  might  tena  to  criminate  the  person  interro- 
gated, he  may  refuse  to  answer,  but  the  interrogatory  is  not  therefore  objectionable. 
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[8  Qaeen's  Bench  DlviMon,  667.] 

Dec.  11, 1877. 

[IN  THE  COURT  OF  APPEAL.] 

667]  *Lewis  V.  Brass. 

CofUrad — CandUUm  Precedent — Aeeeptanee  of  Tender  vtith  indmatum  thai  formal 

Contract  ehaU  be  eubeequenUy  prepared. 

An  intimation  in  the  written  acceptance  of  a  tender  that  a  contract  wiU  be  after- 
wards prepared,  does  not  prevent  the  parties  from  becoming  bound  to  perform  the 
terms  in  the  tender  and  acceptance  respectively  mentioned,  if  the  intention  of  the 
parties  was  thereby  to  enter  into  an  agreement,  and  if  the  preparation  of  the  con- 
tract was  contemplated  merely  for  the  purpose  of  expressing  the  agreement  already 
arrived  at  in  formal  language. 

Claim,  that  it  was  agreed  between  the  plaintiff  and  the 
defendant,  that  the  defendant  should  execate  complete  cer- 
tain works  for  the  plaintiff  in  such  manner  and  upon  sacb 
terms  and  within  such  time,  as  was  then  agreed  upon,  for 
the  sum  of  £4,193 ;  but  that  the  defendant  omitted  and  re- 
fused to  do  the  work,  whereby  the  plaintiff  suffered  damage. 

Defence,  after  denying  the  allegations  in  the  claim,  stated 
that  the  plaintiff  intending  to  have  certain  work  done  at  some 
houses  belonging  to  him,  through  A.  E.  Hughes  advertised 
for  tenders ;  a  contract  between  the  plaintiff  of  the  one  part, 
and  the  builder  selected  to  do  the  work  of  the  other  part, 
and  containing  the  terms  on  which  the  same  was  to  be  exe- 
cuted, was  to  be  prepared  by  the  plaintiff's  solicitors  and 
signed  by  the  plaintiff  and  such  builder.  A  tender  for  the 
execution  of  the  work  was  prepared  upon  the  defendant's 
behalf  and  sent  in,  but  afterwards,  and  before  any  contract 
had  been  entered  into,  the  defendant  discovered  that  a 
mistake  had  been  made  in  the  estimate  upon  which  the  tender 
was  framed,  and  thereupon  he  withdrew  the  tender  and  de- 
668]  clined  *to  enter  into  any  contract  upon  the  basis  of 
it  for  the  execution  of  the  work. 

Reply,  joining  issue. 

At  the  tried,  before  Hawkins,  J.,  the  following  facts  were 
proved :  the  plaintiff  being  desirous  of  making  certain  alter- 
ations in  his  premises  above  mentioned,  sent,  through  his 
architect,  A.  E.  Hughes,  bills  of  quantities  to  several  build- 
ers, inviting  them  to  make  tenders  stating  the  amount  at 
which  they  would  be  willing  to  execute  the  work.  The  de- 
fendant sent  in  a  tender  in  these  terms  : 

"  I  hereby  agree  to  execute  complete,  within  the  space  of 
twenty-six  weeks  from  the  day  of  receiving  instructions  to 
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commence,  the  whole  of  the  work  required  to  be  done  in 
alterations  and  additions  to  the  above  premises,  with  the 
best  materials,  in  strict  accordance  with  the  drawings  and 
specification,  and  to  your  entire  satisfaction,  for  the  sum  of 
£4,193." 

The  plaintiff's  architect  thereupon  wrote  to  the  defendant 
in  the  loilowing  terms : 

"  I  am  instructed  by  my  client,  Mr.  John  Lewis,  to  accept 
your  tender  of  £4,193  for  works  as  above  referred  to.  The 
contract  will  be  prepared  by  Messrs.  Underwood  &  Colman, 
Mr.  Lewis's  solicitors,  and  I  have  no  doubt  it  will  be  ready 
for  signature  in  the  course  of  a  few  days." 

The  defendant  afterwards  found  that  he  had  made  a  mis- 
take in  his  tender  and  thereupon  withdrew  it ;  the  plaintiff 
then  entered  into  a  contract  with  certain  other  builders  for 
the  execution  of  the  work,  and  was  obliged  to  pay  to  them 
a  sum  greatly  exceeding  the  amount  mentioned  in  the  de- 
fendant's tender. 

Hawkins,  J.,  asked  the  jury  whether  by  the  tender  and 
acceptance,  the  parties  intended  to  enter  into  a  contract ;  the 
jury  found  that  the  plaintiff  and  the  defendant  intended 
that  the  tender  and  acceptance  should  form  a  contract ;  the 
learned  judge  thereupon  ordered  the  judgment  to  be  entered 
for  the  plaintiff.  The  defendant  subsequently  moved  in  the 
Queen's  Bench  Division  for  a  new  trial ;  but  the  motion  was 
refused.  The  defendant  now  appealed  from  both  the  Judg- 
ment of  Hawkins,  J.,  and  the  refusal  of  the  new  trial  rule 
by  the  Queen's  Bench  Division. 

*Dec.  6,  7.  Arthur  Charles^  Q.C.,  and  Edvyyn  [669 
Jones,  for  the  defendant:  The  plaintiff's  architect  did  not 
accept  unconditionally  the  tender  of  the  defendant,  and  the 
parties  did  not  get  beyond  mere  negotiation.  The  formal 
contract  to  be  subsequently  prepared,  as  intimated  in  the 
letter  of  the  plaintiff's  architect,  must  necessarily  have  con- 
tained further  terms  and  conditions  not  agreed  upon  at  the 
time  of  the  correspondence ;  and  until  those  terms  and  con- 
ditions could  be  ascertained,  there  could  be  no  final  agree- 
ment, Crossley  v.  May  cock  (') ;  and  the  signing  of  a  formal 
contract  was  a  condition  precedent  to  the  parties  being 
bound:  JRossiter  v.  Miller {).  The  plaintiff's  counsel  may 
rely  upon  Ridgway  v.  Wharton  (") ;  but  that  case  really 

O  Law  Rep.,  18  £q.,  180;  9  Eng.  R.,        (<)  5  Gh.  D.,  648;  22  Bug.  Rep.,  882. 
727.  reversed  24  Eng.  Rep.,  684. 

(»)  6  H.  L.  C,  288. 

28  Eng.  Rep.  67 
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shows  that  an  agreement  to  execate  an  agreement  contain- 
ing new  and  additional  stipulations  is  a  contradiction  in 
terms,  and  that  the  circumstance  of  instructing  the  plain- 
tiff's solicitors  to  prepare  a  formal  agreement  affords  cogent 
evidence,  that  the  parties  did  not  intend  to  bind  themselves 
until  the  contract  should  be  reduced  into  form. 

JlerscheUy  Q.C.,  and  Horace  Smithy  for  the  plaintiff :  The 
nature  of  the  transaction  must  be  borne  in  mind,  and  the 
documents  must  be  construed  with  reference  to  the  subject- 
matter  with  which  the  parties  were  dealing.  If  an  offer  is 
made  and  is  accepted,  there  is  a  binding  contract ;  if  the 
acceptance  be  conditional  upon  something  being  done,  for 
instance  a  contract  being  drawn  up,  then  it  is  different.  But 
this  is  a  contract  to  do  certain  works  upon  certain  specifica- 
tions at  a  certain  price  and  within  a  certain  time ;  the  de- 
fendant agrees  that  he  will  fulfil  the  contract  with  the  usual 
stipulations.  Suppose  nothing  had  been  said  about  the 
formal  contract :  the  offer  and  acceptance  would  necessarily 
import  all  customary  stipulations. 

[Bbamwell,  L.  J. :  If  the  defendant  had  begun  the  work, 
would  he  be  paid  anything  until  it  was  completed  ?  By  the 
ordinary  rule  of  law  he  would  be  paid  when  the  contract 
was  completed ;  can  a  custom  to  pay  by  instalments  be  im- 
ported into  the  contract  ?] 

It  might  be  shown  that  in  that  trade  there  is  a  custom  to 
670]  psty  *by  instalments,  just  as  in  a  mercantile  contract 
it  might  be  shown  that  payment  was  to  be  cash  fourteen 
days  after  delivery.  The  law  imports  into  the  contract  all 
the  customs,  which  the  parties  can  be  supposed  to  have  had 
in  their  minds  when  they  entered  into  the  contract :  JSey- 
worth  V.  Knight  {').  In  the  present  case  the  acceptance 
does  not  contain  any  terms  such  as  '^  subject  to  signing  a 
contract,"  and  it  was  not  intended  that  the  agreement  was 
to  be  conditional  upon  signing  a  contract.  The  defendant 
never  complained  that  terms  were  imposed  on  him  which  the 
plaintiff  was  bound  not  to  put  on  him :  he  withdrew  his 
tender  because  he  found  out  that  his  prices  were  too  low. 
The  mere  mention  of  a  "contract"  does  not  import  in  itself 
a  condition.  The  words  merely  point  to  an  embodiment  of 
the  terms  agreed  upon  in  a  formal  instrument.  Here  what 
is  to  be  done  is  perfectly  well  ascertained  on  both  sides,  and 
the  word  "contract"  does  not  make  any  difference,  and  the 
jury  have  found  that  the  parties  intended  this  to  be  the  con- 
tract.   None  of  the  authorities  affect  the  principle  applica- 

0)  17  0.  B.  (N.S.),  298. 
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ble  to  this  case.  In  Rossiter  v.  MiUeri^)  the  oflfer  was  made 
on  conditions,  and  one  of  the  terms  was  that  a  contract  con- 
taining a  number  of  conditions  shoald  be  signed :  until  that 
was  done,  no  contract  was  arrived  at;  OovernoTy  <6c.,  of  the 
Poor  of  Kingston  upon- HvM  v.  Fetch  (•)  does  not  turn  upon 
the  question  whether  there  was  sufficient  evidence  to  ^o  to 
a  jury;  the  court  drew  the  inference  of  fact,  that  neither 
party  intended  the  agreement  to  be  a  contract.  The  ques- 
tion really  turns  upon  the  construction  of  the  documents : 
it  seems  a  strange  argument  that  there  was  no  contract,  but 
it  was  a  mere  negotiation,  the  jury  having  found  that  it  was 
the  intention  of  the  parties  to  make  the  contract.  The  de- 
fendant cannot  escape  from  liability  merely  because  the 
cost  of  the  work  was  miscalculated :  Scrivener  v.  PclsJc  ("). 

Charles^  Q.C.,  in  reply :  A  contract  may  be  absolute  upon 
the  face  of  it,  and  yet  be  really  conditional :  Pym  v.  Camp- 
hell  (*).  The  learned  judge  ought  not  to  have  left  any  ques- 
tion to  the  jury;  he  treats  the  answer  of  the  jury  as  if  they 
said  the  two  letters  ^should  operate  as  the  contract  [671 
between  the  parties.  The  jury  only  said  that  the  parties 
intended  the  tender  and  acceptance  to  be  a  contract,  not  the 
contract.  There  was  no  mutual  assent  to  any  definite  terms, 
and  hence  no  contract  was  arrived  at :  Chinnock  v.  Marchio- 
ness of  Ely  (•). 

Cur.  adv.  vtUt. 

Dec.  11.  The  following  judgments  were  delivered : 
Bramwell,  L.J.:  I  think  that  the  decisions  appealed 
from  must  be  affirmed.  There  was  sufficient  evidence  to  go 
to  the  jury  that  the  parties  were  doing  more  than  negoti- 
ating, and  the  entry  of  the  judgment  was  right ;  but  it  has 
been  argued  in  this  court  that  the  tender  was  not  accepted 
**pure  and  simple,"  but  with  an  additional  term  ;  and  this 
contention  was  founded  upon  the  circumstance  that  the  let- 
ter of  the  plaintiff's  architect,  after  stating  that  the  defend- 
ant's tender  was  accepted,  proceeded  to  say  that  the  contract 
would  be  prepared  by  the  plaintiff's  solicitors.  I  do  not 
take  thid  to  be  the  true  construction  of  the  documents ;  it 
was  merely  intended  that  a  formal  instrument  should  be 
drawn  up,  such  as  is  usually  prepared  when  works  of  mag- 
nitude are  undertaken,  and  in  support  of  this  construction 
I  may  observe  that  the  defendant  made  no  obiection  to  the 
letter  from  the  architect.    The  acceptance  therefore  was 

(»)  6  Ch.  D.,  648;  22  Eng.  Rep.,  882,        (»)  Law  Rep.,  1  C.  P.,  715. 
reversed  24  Eng.  R..  684.  {*)  6  E.  <&  B.,  870;  25  L.  J.  (Q.B.),  277. 

(*)  10  Ex.,  610 ;  24  L.  J.  (Ex.),  28.  (*)  4  De  G.  J.  A  S.,  688. 
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pure  and  simple,  and  did  not  impose  any  additional  terms. 
It  is  possible  that  the  formal  contract  would  have  contained 
terms  not  specially  mentioned  in  the  tender  by  the  defend- 
ant and  in  the  letter  from  the  plaintiffs^  architect,  for  in- 
instance,  as  to  the  payment  of  the  contract  price  by 
instalments,  or  as  to  what  part  of  the  work  was  to  be  first 
commenced;  but  the  defendant  might  have  successfully 
objected  to  the  introduction  of  such  terms,  and  the  work 
would  have  been  proceeded  with  upon  the  terms  contained 
in  the  tender  and  m  the  letter. 

Brett,  L.  J.:  I  am  of  the  same  opinion.  At  the  trial  the 
question  was  whether  at  the  time  when  the  documents  were 
signed  the  parties  had  a  contracting  mind ;  the  jury  found 
that  they  had,  and  thereupon  according  to  the  ordinary 
rule  of  law  the  true  construction  of  the  letters  became  a  mat- 
672J  ter  for  the  *determination  of  the  court.  I  think  that 
when  the  letter  of  the  plaintiff's  architect  had  been  written 
and  received,  a  contract  was  made  and  completed.  The 
contract  mentioned  in  the  letter  was  merely  formal.  I  think 
that  the  plaintiff  is  entitled  to  succeed. 

Cotton,  L.J.:  I  should  have  added  nothing,  if  it  were 
not  that  reference  has  been  made  to  Hossiter  v.  Miller  ('). 
In  the  case  before  us  there  are  two  appeals,  one  from  the 
judgment  at  the  trial  before  Mr.  Justice  Hawkins,  and  the 
other  from  the  refusal  of  the  Queen's  Bench  Division  to 
grant  a  new  trial.  The  jury  have  found  that  there  was  a 
contract  between  the  parties,  and  I  think  that  the  evidence 
justified  that  finding.  As  the  parties  did  intend  to  contract, 
we  have  to  consider  whether  the  tender  and  acceptance  did 
in  ]3oint  of  law  constitute  a  contract.  The  tender  is  drawn 
up  in  formal  terms,  and  it  was  followed  by  the  letter  of  ac- 
ceptance. When  the  existence  of  a  contract  is  to  be  gath- 
ered from  a  correspondence,  there  must  be  an  unqualified 
acceptance  of  the  offer,  and  no  term  must  be  introduced  ;  if 
a  new  term  is  introduced,  there  is  no  contract.  It  often  hap- 
pens that  the  language  used  is  ambiguous,  and  doubts  arise 
whether  the  parties  are  ad  idem.  If  the  plaintiff's  architect 
by  his  letter  introduced  new  terms,  the  acceptance  was  not 
unqualified  ;  but  I  do  not  think  that  he  did,  and  if  it  were 
not  for  the  reference  to  the  preparation  of  a  subsequent  con- 
tract, it  could  not  have  been  argued  that  the  contract  was 
incomplete  :  no  new  terms  as  to  the  execution  of  the  works 
or  payment  of  the  price  are  mentioned,  and  if  any  other 
terms  were  contemplated  at  the  time  of  the  negotiations,  it 
was  competent  to  the  plaintiff  not  to  insist  upon  them.    I 

Q)  ^  Ch.  D.,  648;  22  Eng.  Rep.,  882,  reversed  24  Eng.  Rep.,  684. 
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think  that  the  rule  of  construction  laid  down  in  Crossley  v. 
Maycock  (*)  is  correct,  and  that  the  acceptance  of  an  oflEer 
accompanied  by  the  expression  of  a  wish  for  a  more  formal 
instrument  is  sufficient  to  enable  a  court  of  justice  to  hold 
that  a  final  agreement  has  been  arrived  at.  The  defendant 
has  relied  upon  Hossiter  v.  Miller  (') :  I  do  not  think  that 
that  case  is  at  variance  with  our  decision :  there  the  court 
held  that  upon  the  construction  of  the  documents  no  final 
contract  had  been  arrived  at ;  and  it  is  to  be  observed  that 
by  the  conditions  the  purchaser  was  '^required  to  sign  a 
contract."  The  language  *used  was  different  from  [6/3 
that  in  the  present  case,  and  the  decision  is  no  authority 
against  the  conclusion  to  which  we  have  come. 

Appeals  dismissed  ("). 

Solicitors  for  plaintiff :    Underwood  &  Colman. 
Solicitors  for  defendant :  John  Mackrell  &  Co. 

0)  Law  Rep.,  18  £q.,  180,  at  p.  181 ;        (^  h  Ch.  'D.,  648 ;  22  Eog.  Rep.,  882, 
9  Eng.  Rep.,  727.  reversed  24  Eng.  Rep.,  682. 

(«)  See  Winn  v.  BuU,  7  Ch.  D.,  229. 

See  25  Eng  Rep.,  181  note.  fendant's  agent ;  that  the  other  insur- 

A  policy  of  insurance  contained  a  ances  were  effected   through  O.   and 

Erovision  avoiding  it  in  case  the  assured  were  known  to  him  to  be  in  existence 

ad,  at  the  time  of  insurance,  or  there-  when  the  insurance  in  question  was 

after,  made  other  insurance  without  the  made.     Held,  that,  under  the  circum- 

consent  of  the  company  written  there-  stances,  the  issuing  of  the  insurance  by 

on.     There  was,  at  the  time  the  insur-  O.,  without  noting  a  written  consent  to 

ance  in  question  was  effected,  other  the  other  insurance,  was  a  waiver  of  the 

insurance,  which  was  not  consented  to  provision  binding  upon  the  defendant : 

in  writing.     It  appeared  that  the  policy  Richmond  «.  Niagara  Fire  Ins.  Co.,  79 

in  question  was  issued  by  one  O.  as  de-  N.  Y.,  280,  revei^g  15  Hun,  248. 
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[14  Cox's  Crimina]  Cases,  86.] 

MIDLAND  CIRCUIT. 

Northamptan  Spring  Assizes.    March  18,  1878. 

(Before  Lord  Justice  Bramwell.) 

85]  *Reg  V.  Dbage  and  Others  ('). 

Recdinnff  ttolen  goods — GhtiUy  knowledge — Potaegnon  of  other  stolen  property — 
JPrevetUion  of  Crimes  Aa  (34  d  86  Vict.  c.  112,  s.  19). 

In  order  to  show  gnilty  knowledge,  under  84  &  86  Vict.  c.  112,  s.  19,  it  is  noi 
sufficient  merely  to  prove  that  "  other  property  stolen  within  the  preceding  period 
of  twelve  montns ''  had  at  some  time  previously  been  dealt  with  by  the  prisoner ; 
861  *It  must  be  proved  that  such  "  other  property "  was  found  in  the  possession 
of  the  prisoner  at  the  time  when  he  is  found  in  possession  of  the  property  which  is 
the  subject  of  the  indictment 

Prisoner  was  indicted  for  receiving  stolen  goods.  To  show  guilty  knowledge 
evidence  was  tendered,  under  84  A  35  Vict.  c.  112,  s.  19,  to  show  that  a  short  time 
previously  the  prisoner  had  sold  for  half  its  value  and  had  otherwise  disposed  of 
other  property  stolen  within  the  preceding  period  of  twelve  months. 

Held,  that  words  of  the  statute,  34  A  35  Vict  c.  112,  s.  19,  did  not  extend  to  such 
evidence,  which  was  therefore  inadmissible. 

The  prisoner  was  indicted,  with  others,  for  receiving 
goods  knowing  them  to  have  been  stolen.  The  prosecutor 
proved  that  on  the  night  of  the  27th  November,  1877,  the 
warehouse  of  Messrs.  Mann,  of  Cogenhoe,  was  broken  into, 
and  a  large  number  of  boots,  boot  tops,  and  skins  stolen 
therefrom ;  that  on  the  22d  day  of  December  the  prisoner, 
Oliver  Drage,  under  the  name  of  Alfred  Knight,  was  finish- 
ing a  boot,  the  top  of  which  was  one  of  the  tops  stolen  from 
Messrs.  Mann,  and  that  he  gave  no  account  oi  how  the  top 
came  into  his  possession. 

The  prosecution  then,  with  a  view  of  showing  guilty 
knowledge,  under  sect.  19  of  34  &  35  Vict.  c.  112  (*)  called 
witnesses  to  prove  that,  a  few  weeks  before  the  warehouse 
of  Messrs.  Mann  was  broken  into,  the  premises  of  Messrs. 
Evans*  and  NichoUs,  of  Desborough,  were  entered,  and 
reels  of  silk  and  thread  to  the  value  of  £80  stolen  there- 
from. That  in  December,  1877,  these  same  reels  were  sold 
by  Drage  in  great  quantities  at  about  half  their  value  to  the 

Q)  Reported  by  Gilbert  G.  Eennkdt,  that  there  was  found  in  the  possession  of 

Esq.,  Barrister-at-Law.  such  person  otlier  property  stolen  within 

{')  This  section  provides  that,  "  Where  the  preceding  period  of  twelve  months, 

proceedings  are  taken  against  any  per-  and  such   evidence  may  be  taken  into 

son  for  having  received  goods  knowing  consideration  for  the  purpose  of  proving 

them  to  be  stolen,  or  for  having  in  his  that  such  person  knew  Uie  property  to 

Eossession  stolen  property,  evidence  may  be  stolen,   which  forms  the  subject  of 

e  given  at  any  stage  of  the  proceedings  proceedings  taken  against  him. 
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witnesses,  and  that  he  handed  over  to  one  witness,  for  work 
and  labor  done,  a  namber  of  the  stolen  reels  instead  of  a 
money  payment. 

In  answer  to  his  Lordship,  the  police  stated  that  none  of 
the  reels  of  silk  or  thread  were  found  at  the  premises  of  the 
prisoner  at  the  time  when  he  was  found  finishing  the  boot, 
the  top  of  which  was  part  of  the  subject-matter  of  the  in- 
dictment. Upon  this  answer  being  given,  Harris^  on  be- 
half of  the  prisoner,  submitted  that  the  evidence  as  to  the 
reels  was  not  within  the  section  and  must  be  withdrawn 
from  the  jury. 

Bram WELL,  L.  J. :  The  evidence  is  clearly  not  within  the 
words,  whatever  may  have  been  the  intention  of  the  Legis- 
lature. 

A.  K.  Loyd  {W.  A.  Metcalfe  with  him),  for  the  prosecu- 
tion:  The  words,  "there  was  found  in  the  possession  of 
such  person,"  are  not  to  be  read  as  if  they  had  been  "there 
was  discovered  in  the  possession  of  such  person  at  the  time 
of  finding  the  stolen  *property  the  subject  of  the  in-  [87 
dictment."'  [Bramwell,  L.J.:  Who  can  be  said  here  to 
have  "found"  the  reels?]  Finding  the  reels  in  his  posses- 
sion is  an  equivalent  expression  to  finding  him  in  possession 
of  the  reels.  Here  the  witnesses  to  whom  the  prisoner  sold 
the  reels  found  him  in  possesion  of  the  reels,  in  other  words, 
found  the  reels  in  his  possession.  A  possession  of  other 
property  stolen  within  the  previous  twelve  months  is  what 
proves  the  guilty  knowledge,  not  the  "finding"  of  the  reels 
m  the  sense  of  their  being  discovered  upon  a  search  by  the 
police.  No  time  or  place  for  the  finding  is  specified  by  the 
section. 

Bramwell,  L.  J.:  If  counsel  had  not  pressed  the  admis- 
sion of  this  evidence  I  should  have  said  that  no  doubt  could 
exist  on  the  point.  The  words  of  the  section  do  not  extend 
to  the  evidence  tendered  here  to  prove  the  guilty  knowledge. 
I  am  asked  to  direct  the  jury  that  they  may  take  the  evi- 
dence into  consideration  and  to  reserve  the  point,  but  as  I 
entertain  no  doubt  I  shall  tell  the  jury  they  are  not  entitled 
to  consider  the  question  of  the  reels  upon  this  charge. 

Solicitor  for  the  prosecution:    C.  C.  Becke^   of  North- 
ampton. 
Solicitor  for  the  defence :  A.  J,  Jeffery^  of  Northampton. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  May  18, 1878. 

(Before  Lord  Coleridge,  C.J.,  Meilor,  J.,  Lush,  J.,  deasby,  B.,  and  Lopes,  J.) 

101]  *Reg.  V.  Morris  Roberts  ("). 

Perjury — Deputy  Covniy  Court  judge — Evidence  of  appoinimefU — ^9  db  10  VleL 

c,  96,  8.  111. 

An  indictment  for  perjury  alleged  the  offence  to  have  been  committed  before 
J.  n.,  then  being  and  sitting  as  we  duly  qualified  and  appointed  deputy  judge  of 
the  county  court  of  W.  Proof  was  given  that  the  perjury  took  place  in  the  pres- 
ence of  J.  U.  at  the  county  court,  and  a  certified  minute,  under  the  seal  m  the 
court,  of  the  proceedings,  was  put  in  evidence,  intituled  "  Minute  of  judgments, 
orders,  and  other  proceedings,  at  a  court  holden  at,  &a.,  before  J.  U.,  deputy  judge 
of  the  said  court." 

Heldj  that  there  was  sufficient  proof  of  J.  IT.  acting  as  deputy  judge,  and  there- 
fore onma/oae  evidence  of  his  appointment  as  such. 

Held,  also,  per  Lord  Coleridge,  U.J.,  that  by  the  County  Court  Act  (9  A  10  VicL 
o.  96,  &  111),  the  minute  of  the  proceedings,  being  made  evidence  of  the  proceed- 
ings and  of  their  regularity,  was  evidence  of  the  regularity  of  J.  U.'s  appointment 

Case  reserved  for  the  opinion  of  this  court  by  the  Re- 
corder of  London. 

The  prisoner  was  tried  before  me  at  the  Central  Criminal 
Court  on  the  10th  of  May  inst.  upon  an  indictment  for  per- 
jury. 

The  indictment  alleged  the  offence  to  have  been  committed 
before  "  Joseph  Underbill,  Esq.,  then  being  and  sitting  as 
the  duly  qualified  and  appointed  deputy  judge  of  the 
County  Court  of  Warwickshire." 

A  minute  of  the  proceedings  of  the  county  court  was  put 
in  as  evidence  on  the  part  of  the  prosecution,  which  was 
intituled  as  follows : 

102]  *"  Minute  of  judgments,  orders,  and  other  pro- 
ceedings at  a  court  holden  at  Birmingham,  in  the  county  of 
Warwick,  on  the  13th  day  of  November,  1877,  before  Joseph 
Underbill,  Esq.,  deputy  judge  of  the  said  court." 

A  certificate  was  written  on  the  minute  in  these  words : 

**  We  hereby^  certify  that  the  above  is  a  true  copy  of  an 
entry  in  the  minute  book  of  judgments,  orders,  and  other 
proceedings  of  the  County  Court  of  Warwickshire  holden 
at  Birmingham. 

"Dated  this  4th  day  of  December,  1877. 

"  John  Cole,        )  T>e^gf«apfl  » 
"Edwin  Parry,  f  ^^strars. 

Q)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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The  certificate  bore  the  seal  of  the  county  court. 

Proof  was  also  given  that  the  alleged  perjury  took  place 
in  the  presence  of  Mr.  Underhill,  at  the  county  court. 

An  objection  was  taken  by  the  counsel  for  the  prisoner 
that  proof  should  have  been  given  of  the  oppointment  of 
Mr.  underhill  as  deputy  judge. 

I  overruled  the  objection  and  left  the  case  to  the  jury, 
who  convicted  the  prisoner ;  but  upon  the  application  of  tne 
prisoner's  counsel  I  have  reserved  this  case  for  the  opinion  of 
the  court  for  the  consideration  of  Crown  Cases  Reserved. 

Whether  it  was  necessary  that  further  or  any  proof  of 
the  authority  of  the  presiding  judge  at  the  county  court  be- 
yond his  acting  in  that  capacity,  and  the  production  of  the 
minute  above  mentioned  should  have  been  given. 

(Signed)  Thomas  Chambers. 

Jelf  {ArcMhald  with  him),  for  the  prisoner :  The  convic- 
tion was  wrong.  There  was  no  prooi  of  the  material  fact 
that  the  person  before  whom  the  perjury  was  alleged  to  have 
been  committed  had  authority  to  administer  an  oath.  In 
other  words,  there  was  no  sufficient  proof  of  the  appoint- 
ment of  the  deputy  judge.  In  1  Hawk.  P.  C,  bk.  1,  c.  69, 
s.  4,  it  is  said,  ''It  seemeth  clear  that  no  oath  whatsoever 
taken  before  persons  acting  merely  in  a  private  capacity; 
or  before  those  who  have  taken  upon  them  to  administer 
oaths  of  a  public  nature  without  legal  authority  for  their  so 
doing ;  or  before  those  who  are  legally  authorized  to  admin- 
ister some  kind  of  oaths,  but  not  those  which  happen  to  be 
taken  before  them  ;  or  even  before  those  who  take  upon  them 
to  administer  justice  by  virtue  of  an  authority  seemingly  col- 
orable, but  in  truth  unwarranted  and  merely  void,  can  ever 
amount  to  perjuries  in  the  eye  of  the  law,  because  they  are 
of  no  manner  of  force,  but  are  altogether  idle."  The  onus 
of  proving  that  the  deputy  judge  was  duly  appointed  was 
upon  the  prosecutor,  and  the  minute  produced  was  not  suf- 
ficient evidence  thereof.  A  county  court  judge  has  the 
power  of  appointing  a  deputy  by  the  9  &  10  v  ict.  c.  95, 
8.  26,  which  enacts  ''that  in  case  of  illness  or  unavoidable 
absence,  the  cause  whereof  shall  be  entered  on  the  minutes 
of  the  court,  it  shall  be  lawful  for  the  judge,  &c.,  to  appoint 
some  other  person,"  &c.  [Lush,  J.:  If  an  appointment 
had  been  legally  proved  in  other  respects,  would  you  con- 
tend that  it  was  necessary  to  prove  the  "cause"  thereof?] 
*It  would  be  necessary  to  prove  some  fact  from  which  [103 
the  cause  might  be  presumed.  In  the  present  case  the 
prosecution  should  have  shown  such  an  acting  as  deputy 

28  Eno.  Eep.        '  63 
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judge  as  to  lead  to  the  reasonable  inference  that  the  deputy 
was  properly  appointed.  [Lord  Coleridge,  C.J.:  In  Ber- 
ry man  V.  Jvise  (4  T.  Rep.,  366),  Buller,  J.,  said  that  in  the 
case  of  all  peace  officers,  justices  of  the  peace,  constables, 
&c.,  it  was  sufficient  to  prove  that  they  acted  in  those  char- 
acters without  producing  their  appointments.]  All  the  cases 
go  to  show  that  there  must  be  evidence,  not  that  the  person 
acted  pro  hac  vice,  but  that  he  had  acted  in  the  capacity  on 
former  occasions.  [^Lord  Coleridge,  C.J.:  Would  you 
contend  that  if  perjury  were  committed  before  a  county 
court  judge  the  first  time  he  acted,  that  his  appointment 
should  be  formally  proved  ?  The  111th  section  of  9  &  10 
Vict.  c.  96,  provides  that  the  minutes,  or  a  copy  thereof, 
bearing  the  seal  of  the  court,  and  purporting  to  be  signed 
and  certified  as  a  true  copy,  shall  be  admitted  in  all  courts 
and  places  as  evidence  of  the  proceedings  and  of  the  regu- 
larity of  such  proceedings.]  The  mere  fact  that  a  person 
has  once  acted  in  a  public  capacity  is  not  sufficient  proof 
that  he  has  been  regularly  appointed.  In  Bex  v.  Verelst 
(3  Camp.,  433)  it  appeared  that  Dr.  Parson  had  acted  as 
surrogate  for  twenty  years,  and  that  was  held  to  be  prima 
facie  evidence  only  of  his  due  appointment.  [Lord  Cole- 
ridge, C.J.:  The  once  acting  in  a  public  capacity  is  suffi- 
cient to  maiie  SL  prima  facie  case  that  the  person  so  acting 
is  duly  appointed  ( WoUon  v.  Gavin,  16  Q.  B.,  48 ;  20  L.  J., 
73,  Q.  B.;  Beg.  v.  Essex,  Dears.  &  B.,  369,  7  Cox's  C.  C, 
384).]  The  evidence  in  the  present  case  is  consistent  with 
the  fact  that  the  barrister  acting  as  deputy  judge  had  been 
merely  asked  to  act  eo  instante  in  the  particular  case  with- 
out any  written  or  proper  appointment. 

Lord  Coleridge,  C.J.:  1  am  of  opinion  that  the  convic- 
tion should  be  affirmed.  One  of  the  best  recognized  prin- 
ciples of  law,  Omnia  prcesumuntur  esse  rite  et  solemniter 
acta  donee  probetur  in  contrarium  is  applicable  to  public 
officers  acting  in  discharge  of  public  duties.  The  mere  act- 
ing in  a  public  capacity  is  sufficient  prima  facie  proof  of 
their  proper  appointment ;  but  it  is  only  2k  prima  fade  pre- 
sumption, and  it  is  capable  of  being  rebutted,  and  in  the 
case  of  Bex  v.  Verelst  that  presumption  was  rebutted  in  fact, 
and  the  person  who  there  had  acted  as  surrogate  for  twenty 
years,  was  proved  to  have  been  improperly  appointed.  The 
case  of  Bex  v.  Verelst  is  exceedingly  like  this ;  there  the 
fact  of  Dr.  Parson  having  acted  as  surrogate  was  held  hj 
Lord  EUenborough,  C.J.,  to  be  sufficient  j^rma/ac/e  evi- 
dence that  he  was  duly  appointed,  and  had  competent  au- 
thority to  administer  an  oath,  and  for  that  proposition  Bex 
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V.  Verelst  was  referred  to  as  good  law  by  Lord  Campbell, 
C.J.,  in  WoUon  v.  Oamn,  But  it  was  further  shown  in^^o; 
V.  Verelst  that  Dr.  Parson  had  never  been  regularly  ap- 
pointed as  surrogate,  and  Lord  Ellenborough  then  held  that 
the  evidence  that  Dr.  Parson  was  not  duly  appointed  a  sur- 
rogate could  not  be  shut  out,  however  long  he  *might  [104 
have  acted  in  that  capacity,  and  that  the  presumption  aris- 
ing from  his  acting  only  stood  until  the  contrary  was  proved. 
That  is  an  instructive  case,  as  showing  the  true  rule  as  to 
the  prima  facie  presumption  in  such  cases.  It  is  laid  down 
in  all  the  text  books  as  a  recognized  principle  that  a  person 
acting  in  the  capacity  of  a  public  officer  is  prima  facie  to 
be  taken  to  be  so,  and  that  principle  was  adopted  by  Pat- 
teson,  J.,  in  Doe  dem.  Bowteyv,  Barnes  (8  Q-  B.,  1043). 
In  that  case  there  was  a  demise  by  the  churchwardens  and 
overseers  of  some  parish  property,  and  the  fact  that  they 
acted  as  churchwardens  and  overseers  at  the  time  of  the 
demise  was  held  to  be  sufficient  prima  fade  proof  for  the 
purpose  of  an  action  of  ejectment  without  proving  their 
appointment.  His  Lordship  then  referred  to  the  deci- 
sion of  Tindal,  C.  J.,  to  the  same  effect  in  Reg.  v.  Newton 
(Car.  &  Kir.,  469),  and  to  Reg.  v.  Jones  (2  Camp.,  131).  This 
objection,  if  it  were  good,  would  extend  very  widely,  for, 
suppose  perjury  committed  on  the  first  time  of  acting  in  his 
office  beiore  a  ]udge  or  a  recorder,  or  a  county  court  judge, 
or  any  person  who  fills  a  responsible  public  position,  would 
it  lie  on  the  prosecution  to  show  the  appointment  of  such  an 
officer  in  the  strictest  possible  way  1  Mr.  Jelf  has  not  satisfied 
me  that  it  would,  and  no  member  of  the  court  has  any  doubt 
that  there  is  no  ground  for  such  a  contention.  But  further, 
the  County  Court  Act  (9  &  10  Vict.  c.  95),  s.  Ill,  provides 
that  a  copy  of  the  minutes  of  the  court  bearing  the  seal  of 
the  court  shall  be  evidence  of  the  proceedings  of  the  court 
and  of  the  regularity  of  such  proceedings,  and  a  copy  of 
the  minutes  bearing  the  seal  of  the  court  was  proved  which 
showed  that  Mr.  Underbill  was  acting  as  deputy  judge  of 
the  courts.  The  statute  therefore  makes  this  evidence  of 
the  regularity  of  the  proceedings  before  him.  The  convic- 
tion will  therefore  be  affirmed. 
The  rest  of  the  court  concurred,     c^^i^tion  affirtrnd. 

See  8  West.  Jur.,  12.  addition  to  the  duties  of  an  old  one  : 

As  to  what  is  an  office  and  not  a  mere  Davenport  v.  Mayor,  67  N.  Y.,  456. 

employment,    see    Hall    n.    State,    89  When  a  person  acts  as  a  puhlic  officer 

Wise,  79  ;  Wilcox  «.  People,  90  Ills.,  he  is  presumed  to  be  authorized  to  do  so ; 

188.  2  Whart.  Ev..  g  1344. 

As  to  what  is  a  new  office  and  not  an  Even  in  his  own  favor  or  against  him : 
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Coltonv.  Beardslej,  88Barb.,  29  ;  Dean  Trans.  App.,  79,  8  Eeyes,  447  ;  Sbee- 

«.  Gridley,   10  Wend.,  254  ;  Briggs  v.  ban's  Case,  122  Mass.,  445  ;  Barlow  u. 

Taylor,  85  Verm.,  67.  Stanford,    82    Ills.,    298;    Matter    of 

A  special  deputy  of  a  sberiff  is  in  no  Strang,  21  Ohio  St.  R. ,  610 ;  State  v. 
sense  a  public  officer,  but  merely  tbe  Carroll,  88 Conn.,  449  ;  Wilson «.  Peter- 
private  agent  or  officer  of  tbe  sberiff,  son,  69  N.  C,  118  ;  Kelly  f>.  Story,  6 
and  neitber  bis  appointment  nor  bis  Helsk.  (Tenn.),  202  ;  Peirce  v.  Weare, 
relation  to  tbe  sberiff  can  be  presumed  41  Iowa,  878 ;  Trumbo  «.  People,  75 
from  bis  acts:  Myers  «.  Bisbop,  27  Ills.,  562 ;  Mechanics,  etc.,  «.  Burnet, 
N.  J.  Eq.,  141,  affirmed  28  id.,  239.  etc.,  32  N.  J.  Eq.,  236. 

Otherwise  as  to  a  general  deputy :  See  Van  Slyke  v.  Trempeleau,   39 

Briggs  V.  Taylor,  85  Verm.,  57.  Wise.,  890. 

A  commission  issued  by  tbe  Governor,  An  officer  de  facto  is  a  person  who  is 

appointing  one  to  a  vacancy  in  an  office,  such  by  color  of  election,  though  in 

is  prima  facie  evidence  of  its  own  re-  eligible,  or  though  the  office  was  not 

citals,  but  is  not  conclusive  :   Board  «.  vacant:    Gregg,   etc.,   v.   Jamison,   55 

Titus,  61  Ind.,  879,  387.  Penn.  St.  R.,  468;  Mechanics,  etc.,  «. 

A  judgment  of  ouster  in  an  action  in  Burnet,  etc.,  32  N.  J.  Eq.,  236. 

the  nature  of  a  quo  wa/rranto  does  not  To  support  the  acts  of  one,  on  the 

conclude  one  who  is  in  no  sense  a  party  ground  that  be  is  an  officer  de  facto, 

to  .the  action,  and  who  does  not  take  they  must  have  been  done  under  color 

office  from,  or  in  any  way  hold  under,  of  the  office  whose  duty  should  have 

the  defeated  party  ;  nor  is  it  competent  been  discharged  by  the  person  filling 

evidence  against  him  :  People  9.  Mur-  it :  Bayley  v.  Fisher,  38  Iowa,  229. 

ray,  73  N.  Y.,  535.  See  State  «.  Carroll,  38  Conn.,  449. 

The  proceedings  of  a  court  not  an-  To  constitute  an  officer  de  facto,  he 

thorized  by  tbe  constitution,  are  corwm  must  have  a  presumptive  or  an  appa- 

tion  judice  and  void  :  Matter  of  Snyder,  rent  right  to  exercise  the  office,  resulting 

64  Mo.,  58.  from  either  full  and  peaceable  posses- 

The  rule  as  to  the  validation  of  tbe  sion  of  tbe  powers  tliereof,  or  reason- 
acts  of  de  facto  officers  is  one  of  policy,  able  color  of  title  with  actual  use  of  the 
and  may  be  applied,  not  only  where  office  :  Ex  parte  Norris,  8  S.  C.  (N.S.), 
there  is  no  de  Jure  officer,  but  where  408  ;  Kimball  v.  Acorn,  45  Miss.,  151. 
tbe  legal  office  itself  no  longer  exists.  See  Adams  o.  Lindell,  5  Mo.  App. 
Where  the  person  claiming  to  hold  the  R.,  197. 

office  is  not  a  mere  usurper,  but,  owing  Where  the  alleged  appointing  power 
to  a  mistake  of  fact,  held  under  a  per-  has  no  authority  to  make  the  appoint- 
fect  color  of  rif  ht,  which  justified  men  ment,  he  cannot  bestow  upon  bis  alleged 
in  concluding  that  he  was  a  leg^  officer  appointee  the  outward  signs  and  symbols 
holding  a  legal  office,  and  where  the  fact  of  the  office,  and  his  appointee  cannot 
that  the  office  was  abolished  remained  therefore  be  said  to  be  in  by  color  of 
for  a  time  unknown,  owing  to  a  false  title,  so  as  to  make  his  acts  legal  and 
announcement  of  election  returns,  his  his  warrant  a  protection  to  persons  ex- 
acts as  such  officer,  done  after  the  aboli-  ecutuig  it :  People  v.  Carter,  29  Barb., 
tion  of  the  office  and  before  tbe  fact  was  208  ;  People  v.  Blake,  49  id. ,  12  ;  Cliris- 
known,  may  be  validated  for  the  pur-  tian  «.  Gibbs,  53  Miss.,  314;  People  «. 
pose  of  supporting  contracts  made  with  Murray,  77  N.  T.,  535;  Kimball  v. 
him,  where  money  and  labor  have  been  Acorn,  45  Miss.  151  ;  Van  Slyke  t). 
expended  on  the  faith  of  his  authority  Trempeleau,  39  Wise.,  390. 
to  act  and  contract  as  such  officer:  Ad-  See  State  v.  Carroll,  88  Conn.,  449  ; 
ams  V.  Lindell,  5  Mo.  App.  Rep.,  197,  Lane  «.  McGlachin,  28  Wise.,  364; 
72  Mo.,  197.  Kelly  v.  Story,  6  Heisk.  (Tenn.).  203  ; 

Where  one   is   an    officer   de   facto  Adams  «.  Lindell,  5  Mo.  App.  Rep., 

witb   color  of  legal  title,  his  right  to  197. 

exercise  the  office  cannot  be  attacked  To  constitute  an  officer  de  faeto  of  a 

collaterally:    People    v.     White,     24  legally  existing  office,  it  is  not  necessary 

Wend.,  525  ;  Nelson 9.  People,  23  N.  T.,  that  he  should  derive  his  appointment 

296  ;  Hamlin  v.  Dingman,  5  Lans.,  61  ;  from  one  competent  to  invest  him  with 

Matter  of  Walker,  3  Barb. ,  162  ;  Read  a  good  title  to  tbe  office.     It  is  sufficient 

0.  Buffalo,   4  Abb.   App.  Dec,  22,  3  if  lie  derives  his  appointment  from  one 
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having  colorable  anthority  to  appoint ;  a  warrant  of  a  power  authorized  to  ap- 

and  an  act  of  the  legislature,  though  not  point,  is  not  a  sufficient  appointment 

warranted  by  the  constitution,  wifi  give  to  that  office :    Rex  «.  Radley,  Forrest 

such  authority  :  Matter  of  Strang,  21  (Exch.)  Rep.,  150. 

Ohio  St.  R.,  610  ;  State  v.  Garroll,  88  But  see  Hasdin  v.  Dingman,  41  How. 

Conn.,  449;    Lane   v.  McGlachin,  28  Pr.,  182.  186. 

Wise.,  864.  In  an  action  by  the  State,  on  the  re- 
See  Van  SWke  v.  Trempeleau,  89  lation  of  one  claiming  to  be  sheriff,  to 
Wise.,  890;  Kelly  «.  Story,  6  Heisk.  compel  the  board  of  county  commis- 
(Tenn.),  202  ;  People  v.  Beach,  77  Ills.,  sioners  by  mandate  to  approve  his  offl- 
52  ;  People  v.  McKinney ,  62  N.  Y. ,  874 ;  cial  bond,  the  defendant  made  a  return, 
State  «.  Leay,  64  Mo.,  89;  Adams  «.  alleging  that  a  third  person  had  been 
Lindell,  5  Mo.  Ap.,  197.  declared  by  the  board  of  canvassers 

Where  one  sets  up  title  to  property  elected  sheriff,  and  had  received  from 

by  virtue  of  an  office,  and  comes  intp  the  clerk  of  such  board  a  certificate 

court  to  recover  it,  or  is  sued  for  not  thereof,  and  had  entered  upon  and  was 

doing  an  official  act,  he  most  be  an  then  lawfully  discharging  the  duties  of 

officer  de  jure  as  well  as  de  facto :  Peo-  sheriff  ;  that  there  was  no  vacancy  in 

pie  V.  Nostrand,  46  N.  T. ,  875,  882-8 ;  the  office ;  that  the  relator  had  never 

People  V.  Hopson,  1  Den. ,  574 ;  Burditt  been  elected  or  appointed  sheriff ;  and 

V.  Barry,  6  Hun,  657 ;  Colton  v.  Beards-  that  he  had  procured  his  commission 

ley,  88  Barb.,  29  ;  Newman  v.  Tieman,  from  the6k>vemor  on  false  and  fraudu- 

87  id.,   159;   Hamlin  v.   Dingman,   5  lent    affidavits    and    representations, 

Lans.,  61  ;  Walker  «.  Moseley,  5  Den.,  varying  the  declarations  of  such  can- 

102;  Bentley«.  Phelps,  27  Barb.,  524;  vassers  and   the    certificate    of   their 

Green «.  Burke,  28  Wend. ,  490 ;  Copley  clerk:    Held  sufficient :  Board,  etc.,  o. 

t».  Rose,  2  N.  Y.,  115 ;  People  v.  Tier-  State,  61  Ind.,  879. 

nan,  8  Abb.,  859  ;  Smith  v.  Mayor,  37  Where  two  persons  are  each  in  po^ 

N.   Y. ,  518  ;  McVeany  v.  Mayor,   80  session  of  the  aSice  and  claiming  by  an 

id.,  185,  59  How.  Pr.,  106  ;  Halleck  o.  apparent  title,  and  the  question  as  to 

Mayor,  10  Abb.  Pr.,  439  ;   Roberts  v.  which  is  entitled  to  discharge  the  func- 

Bolmes,  54  N.   H.,  660;  Outhouse  «.  tions  of  the  office  arises  in  a  collateral 

Allen,  72  Ills. ,  529  ;  Christian  v.  Oibbs,  proceeding,  it  must  be  decided  by  de- 

63  Miss.,  314  ;  Kimball  «.    Acorn,   45  termining  which  has  the  best  apparent 

id..  151 ;  Olmsted  v,  Dennis.  77  N.  Y.,  right :  Ex  parte  Norris,  8  S.  C.  (N.S.), 

878  ;  Miller  «.  Callaway,  82  Ark.,  666  ;  408. 

People  V.  Weber,  89  Ills.,  847.  See  also  Mayor  «.  Flagg,  6  Abb.  Pr., 

See  Clearwater  v.  Brill,  63  N.  Y.,  803;  Conover  v.  Devlin,  15  How.  Pr., 

627  ;  State  o.  Goss,  69  Maine,  22.  471,  476-480,  6  Abb.  Pr.,  228. 

One  who  receives  an  appointment  to  Where  there  is  one  office  there  can- 
office  from  a  proper  authority  is  an  offl-  not  be  one  officer  de  jure^  and  another 
cer  defaeto^  though  his  appointment  is  officer  de  facto  in  possession  at  the 
informal :  Hamlin  v.  Din^an,  5  Lan-  same  time.  In  such  case  there  cannot 
sing,  61 ;  Matter  of  Walker,  8  Barb.,  be  an  officer  de  facto  who  can  do  any 
162  ;  Crouin  «.  Grundy,  16  Hun,  520  ;  valid  act  as  to  third  persons  :  Board- 
Sheehan's  Case,  122  Mass.,  445 ;  Kim-  man  «.  Halliday,  10  Paige,  223  ;  Cronin 
ball  V.  Acorn,  45  Miss.,  151.  «.  Gundy,  16  Hun,  524. 

See  Cummings  o.  Clark,  15  Verm.,  The  distinction  between  an  officer 
653  ;  Wilsons.  Peterson, 69 N.  C,  113  ;  de  jure  and  an  officer  de  facto,  ex- 
State  V.  Leay,  64  Mo.,  89.  plained  :    Mayor  v.  Flagg.  6  Abb.  Pr., 

Though  if  required  to  be  in  writing,  296,  302  ;  Conover  v.  Devlin,  15  How., 

an  oral  appointment  does  not  make  him  471,  476-480;  6  Abb.   Pr.,  228;  Mat- 

an  officer  de  jure :  Burditt  v.  Barry,  6  ter  of  Walker,  8  Barb.,  162  ;  Cronin  t>. 

Hun,   657  ;    Cummings     «.   Clark,  15  Gundy,  16  Hun,  520  ;  Kimball  v.  Acorn, 

Verm. ,  653.  45  Miss. ,  151 ;  State  v.  Carroll,  38  Conn. , 

See   Hoke  v.  Field,  10  Bush  (Ky.),  449;  Foot «.  Stiles,  57  N.  Y., 403  ;  State 

144  ;  People  v.  Fitz  Simmons.  68  N.  Y.,  «.  Leay,  64 Mo.,  89 ;  Adams  t}.  Lindell,  5 

514  :  People  «.  Murray,  70  N.  Y.,  521.  Mo.  App.  R.,  197  ;  Mechanics,  etc.,  o. 

The  insertion  of  the  name  of  a  per-  Burnet,  etc.,  32  N.  J.  Eq.,  236. 

son,  as  collector  of  the  assessed  taxes,  in  An    officer   deriving    his  authority 
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from  the   appointment  of    ofBLcers  de  office :    State  «.  Mathenj,  7  Kansas^ 

facto  \sBJi  officer  de  jure:    Roberts  t>.  827. 

Holmes,  54  N.  H. ,  560.  But  see,  in  New  York,  Cronin  v,  Gon- 

See  Matter  of  Strang,  21  Ohio  St.  R.,  dy,  16  Han,  520. 

610.  Accepting  one  office  not  inconsistent 

A  failure  to  take  an  oath  or  to  give  a  with  anotheir,  does  not  vacate  the  first : 

bond  required  of  an  officer,  if  otherwise  People  v.  Murray,  77  N.  Y.,  535  ;  Dav- 

an  officer  de  jure,  will  not  render  him  enport  v.  Mayor,  67  id. ,  456  ;  State  «. 

an  officer  ds  facto  so  as  to  render  his  DeGress,  53  Tex.,  387 ;  People  «.  Com. 

official  acts  void  in  such  a  sense  as  to  Council,  77  N.  Y.,  503 ;  State  v.  heAj, 

make  him  liable  as  a  trespasser  there-  64  Mo.,  89  ;  Sheehan's  Case,  l^Mass., 

for  :   Foot  v.  StUes,  57  N.  Y..  399.  402  ;  445 ;  State  v.  Buttz,  9  S.  C.  (N.S.),  156  ; 

Weeks  v.  Ellis,  2  Barb.,  320  ;  Board  «.  People   «.   Harifan,   96  Illinois,  420 ; 

Fonda,    77    N.    Y.,    350,    questioning  Woodside «.  Wagg,  71  Maine,  207. 

Rounds  «.  Mansfield,  38 Maine,  585,  and  If  a  judge  of  a  court  who  has  been 

distinguishing^ Hardmann  v.  Bowen,  38  elected  to,  and  has  taken  a  seat  in  the 

N.  Y.,  196  ;  People  «.  Benton,  29  id,  legislature,  continues  publicly  to  exer- 

534 ;  Cronin  «.  Gundy,  16  Hun,   520 ;  else    his  iudicial  office,   the  question 

Gregg  9.  Jamison,  55  Penn.  St.  R,  468  ;  whether  ne  is  disqualified  to  act  as 

Springbrook,  etc.,  «.  Thomas,  8  Luz.  judge  under  art.  8  of  the  constitution 

L^.  Keg.,  112.  cannot  be  determined  upon  a  writ  of  ha- 

But  see  Bentley  v.  Phelps,  27  Barb.,  beas corpus  sued  out  by  a  person  whom 

524;  Whitney  v.   Blanchard,  3  Gray,  he  has  tried  and  sentenced  to  imprison - 

208  ;  Courser  v.  Powers,  34  Verm.,  517,  ment :  Sheehan's  Case,  122  Mass.,  445  ; 

1  Am.  Law  Reg.  (N.S.),  268 ;  Rounds  Woodside  v.  Wagg,  71  Maine,  207. 

«.  Mansfield,  38  Maine,  586.  See  also  Gregg,  etc.,  v.  Jamison,  55 

See  People  v.  McKinney,  52  N.  Y.,  Penn.  St.  R.,  468. 

874.  The  presumption  that  public  officers 

In  E^ansas,  on  qtu>  vxirranto,  it  is  have  done  their  duty,  does  not  supply 

held,  that  the  failure  of  an  officer  elect  proof  of  independent  and  substantive 

to  file  his  official  oath  and  bond  within  facts  :    United  States  «.  Roes,  92  U.  S. 

the  time  fixed  by  statute,  vacates  his  R.,  281 ;  Hill  v.  Draper,  10  Barb.,  455. 


[14  Cox's  Criminal  Cases,  108.] 

CO0RT  OF  CRIMINAL  APPEAL. 

Monday,  May  18,  1878. 

(Before  Lord  Coleridge,  C.J.,  Mellor,  J.,  Lush,  J.,  Cleasby,  B.,  and  Lopes,  J.) 

108]  *Reg.  V.  Greathead  ('). 

J^alse  pretences — IndictmerU — Evidence — Check, 

By  means  of  a  false  wage-sheet  the  prisoner  obtained  from  his  master  a  check  for 
the  amount  stated  in  the  sheet  to  pay  the  men's  wages.  The  check  was  informally 
drawn,  and  payment  was  refused  by  the  bank,  'the  prisoner  returned  it  to  his 
master,  telling  him  of  the  cause  of  its  non-pa3rment,  and  the  master  tore  it  up  and 
gave  another,  which  the  prisoner  cashed  and  appropriated  the  difference  between 
what  was  really  due  for  wages  and  What  was  falsely  stated  to  be  due  in  the  wage- 
sheet. 

On  an  Indictment  char&:ing  prisoner  with  obtaining  8«.  d<i.,  the  actual  sum  appro- 
priated by  the  prisoner,  it  was  objected  that  the  above  evidence  did  not  prove  the 
charge,  for  that  he  had  by  it  only  obtained  the  first  check,  which  was  a  valueless 
piece  of  paper. 

ffeldf  wat  the  false  pretence  was  a  continuing  one,  that  the  second  valuable  check 
was  obtained  thereby  equally  with  the  first,  and  that  the  charge  was  proved. 

(')  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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Case  stated  for  the  opinion  of  this  court  by  the  chairman 
of  the  West  Riding  of  Yorkshire  Quarter  Sessions. 

The  defendant  William  Greathead  was  tried  at  the  ad- 
journed General  Quarter  Sessions  of  the  peace  for  the  West 
Riding  of  Yorkshire,  held  at  Wakefield,  on  the  12th  day  of 
April,  1878,  on  an  indictment  charging  him  with  obtaining 
certain  moneys  by  false  pretences  from  John  Charles  Collins, 
the  prosecutor  in  the  indictment  mentioned. 

The  first  count  in  the  indictment  alleged  that  the  defend- 
ant unlawfully  obtained  on  the  12th  day  of  January,  from 
the  said  John  Charles  Collins,  '8^.  6d.  in  money,  his  prop- 
erty, with  intent  to  defraud. 

The  second  count  alleged  that  the  defendant  unlawfully 
•obtained  on  the  2d  day  of  February,  from  the  said  [IQy 
John  Charles  Collins,  £1  in  money,  his  property,  with  in- 
tent to  defraud. 

On  the  trial  it  was  proved  that  the  prosecutor  engaged 
the  defendant  as  his  foreman  over  workmen  employed  by 
the  prosecutor,  and  it  was  his  duty  to  keep  an  account  of 
the  work  done  by  the  several  workmen  (wno  were  paid  by 
time)  and  of  the  wages  due  to  them,  and  on  the  Saturday  of 
each  week  to  lay  before  the  prosecutor  a  wage- sheet,  show- 
ing the  names  of  the  different  workmen  employed  and  the 
number  of  days  each  man  had  worked  during  the  week,  and 
the  amounts  due  to  them  respectively,  upon  the  production 
of  which  wage- sheet,  and  acting  upon  such  wage- sheet  as 
correct,  the  prosecutor  paid  the  amount  either  by  cash  or 
by  check  upon  his  bankers. 

On  the  Saturday  of  the  week  ending  the  12th  day  of  Jan- 
uary, the  defendant  made  out  the  usual  wage-sheet  and  pre- 
sented it  to  the  prosecutor,  in  which  sheet  a  workman  of  the 
name  of  Cookson  was  represented  to  have  worked  five  and 
a  half  days  and  to  be  entitled  to  the  sum  of  £1  3^.  9^.,  and 
another  workman  of  the  name  of  Wells  was  represented  to 
bave  worked  a  like  number  of  days  and  to  be  entitled  to  a 
like  amount. 

It  was  proved  by  the  prosecutor  that  Cookson  had  worked 
only  four  and  a  half  days  in  that  week,  and  not  five  and  a 
half  days,  and  was  entitled  for  work  done  in  that  week  to 
the  sum  of  19^.  6d,^  and  not  £1  3^.  9d.,  as  appeared  by  the 
wage- sheet,  and  that  Wells  had  also  only  worked  four  and  a 
half  days,  and  was  also  only  entitled  to  19^.  6rf.,  and  not 
JBI  3^.  dd.j  as  api)eared  by  the  wage-sheet,  and  that  the  total 
Bum  appearing  by  the  wage- sheet  for  the  week  as  £6 16^.  6<2., 
included  the  two  sums  of  4^.  Sd.  respectively,  being  the 
difference  between  the  before  mentioned  two  sums  of  19^.  6d. 
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and  £1  3s.  Qd.,  and  that  therefore  the  sum  of  88.  6d.  was  not 
dae  as  appeared  by  the  said  wage-sheet. 

The  prosecutor,  relying  on  the  accuracy  of  the  wage-sheet 
by  the  false  pretence  set  out  in  the  first  count  of  the  indict- 
ment, paid  tne  total  amount  appearing  due  on  the  wage- 
sheet  by  a  check  on  his  bankers,  but  on  presentation  for 
payment  at  the  bank  it  was  found  that  there  was  a  material 
omission  in  the  body  of  the  check,  and  the  same  was  sent 
back  to  the  prosecutor  by  the  defendant,  and  the  defendant 
informed  the  prosecutor  of  the  fact,  whereupon  the  prosecu- 
tor tore  up  the  check  and  ^ve  another  check  to  the  defend- 
ant for  the  same  amount  m  lieu  of  the  first,  which  second 
check  was  presented  by  the  defendant  to  the  bank  and  duly 
honored  and  cashed,  and  the  proceeds  paid  to  the  prisoner, 
who  applied  the  8^.  6d.  to  his  own  use,  but  properly  dis- 
posed 01  the  remainder. 

There  was  no  evidence  of  any  further  pretence  at  the  time 
the  defendant  received  the  last  mentioned  check.  Unless 
the  objection  raised  on  behalf  of  the  prisoner  hereinafter 
110]  set  forth  was  ^valid  there  was  ample  evidence  to  go 
to  the  jury  on  the  charge  mentioned  in  the  first  count  of  the 
indictment. 

Further  evidence  was  given  and  facts  proved  in  support 
of  the  second  count  of  the  indictment  charging  the  defend- 
ant with  obtaining  a  further  sum  by  false  pretences  on  the 
2d  day  of  February,  and  it  was  not  contended  on  behalf  of 
the  defendant  that  there  was  no  evidence  to  go  to  the  jury 
on  that  count. 

At  the  close  of  the  case  for  the  prosecution  it  was  objected 
by  defendant's  counsel  that  the  evidence  failed  to  support 
the  first  count  of  the  indictment,  on  the  ground  that  the 
whole  matter  was  determined  on  the  handing  over  the  first 
check,  and  that  instead  of  obtaining  the  sum  of  8s.  6d.  by 
false  pretences  the  defendant  had  only  obtained  a  piece  of 
paper  purporting  to  be  a  check  of  the  value  of  £6  16*.  6d., 
which  was  of  no  value.  And  it  was  further  contended  that 
there  was  no  evidence  at  the  time  of  the  defendant  receiving 
the  second  check  to  show  what  was  passing  in  the  prosecu- 
tor's mind,  as  it  might  have  been  given  to  remedy  the  first 
check,  and  sustain  tne  prosecutor's  credit. 

It  was  contended  on  behalf  of  the  prosecution  that  there 
was  a  continuing  pretence. 

J  overruled  the  objection  of  the  defendant's  counsel,  but 
leserved  the  point  and  left  the  case  to  the  jury. 

The  jury  found  a  general  verdict  of  guilty,  and  after  it 
was  objected  that  the  verdict  ought  to  have  been  entered 
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upon  the  coants  respectively,  I  sentenced  the  prisoner  to 
foar  months'  imprisonment  with  hard  labor.  1  agreed  to 
admit  him  to  bail,  bat  bail  was  not  forthcoming. 

The  question  for  the  consideration  of  the  Court  of  Crown 
Cases  Reserved  is  whether  on  the  above  facts  the  conviction 
should  be  quashed.  Henry  Leatham,  Chairman. 

No  counsel  appeared  to  argue  on  either  side. 

Lord  Coleridge,  C.J.:  The  circumstances  of  this  case 
are  shortly  these:  The  prisoner  presented  a  false  wage- 
sheet  to  his  master,  the  prosecutor,  and  thereby  got  from 
him  a  check  for  the  purpose  of  paying  the  men's  wages  as 
stated  in  the  wage-sheet.  He  presented  the  check  to  the 
bank,  and  could  not  get  it  cashed,  as  there  was  a  material 
omission  in  the  body  of  it  The  prisoner  returned  that  check 
to  the  prosecutor  and  told  him  of  the  omission,  and  the 
prosecutor  thereupon  tore  it  up  and  drew  another,  which  he 
gave  to  the  prisoner.  The  prisoner  cashed  the  second  check 
and  appropriated  to  his  own  use  the  difference  between  the 
actual  amount  of  the  wages  and  the  amount  falsely  stated 
in  the  wage-sheet.  Nothing  was  said  by  the  prosecutor, 
but  he  merely  substituted  the  good  check  for  the  informal 
one.  Now,  the  ^ood  dense  of  the  thin^  is,  that  the  false 
pretence  upon  which  the  first  check  was  given  was  continued 
m  force,  and  was  the  acting  motive  which  influenced  the 
prosecutor's  mind  in  giving  the  second  check.  The  con- 
viction will,  therefore,  oe  affirmed. 

*Lu8H,  J.:  I  am  of  the  same  opinion.  This  was  [111 
merely  the  substitution  of  a  second  check  for  the  first,  and 
it  was  given  and  obtained  on  the  same  false  pretences  as  the 
first. 

The  rest  of  the  court  concurred.      Conviction  affirmed. 


[14  Cox's  Criminal  Casas,  111.] 

COURT  OF  CRIMINAL  APPEAL. 

Saturday,  May  11,  1878. 

(Before  Lord  Coleridge,  C.J.,  Mellor,  J.,  Lush,  J.,  Cleaaby,  B.,  and  Grove,  J.) 

Reg.  V.  Jarman(*). 

FaUe  pretences — IndietmerU — Proof— JVois  of  a  non-exiiHng  bank. 

The  prisoner  was  convicted  of  attempting  to  obtain  a  sewing  machine  by  false 
pretences.  The  indictment  alleged  that  the  prisoner  did  falsely  pretend  that  a  paper 
partly  in  print  and  partly  in  writing,  produced  by  the  prisoner  to  the  prosecutor 
and  purporting  to  be  a  bank  note  for  the  payment  to  the  bearer  of  £5,  was  then  a 
good,  genuine,  and  available  order  for  the  payment  of  the  sum  of  £6,  and  was  then 

(*)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 

28  Eng.  Rep.  69 
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of  the  value  of  £5,  <bc. ;  by  means  of  which  false  pretence  the  prisoner  did  onlaw- 
fdlly  attempt  to  obtain  a  sewing  machine.  The  evidence  was  that  the  prisoner  bar- 
gained for  the  purchase  of  the  sewing  machine  for  S5«.,  and  said  that  a  friend  had 
told  her  to  ^et  one  and  had  sent  her  the  money  to  pay  for  it,  and  at  the  same  time 
gave  a  worthless  bank  note  for  £6,  payable  to  the  bearer,  of  the  Devonshire  Bank, 
which  had  stopped  payment  many  years  ago.  The  prisoner  knew  at  the  time  that 
the  bank  had  stopped  payment  and  that  the  note  was  of  no  value. 

Hdd^  that  the  indictment,  though  inartificially  framed,  sufficiently  alleged  that  the 
prisoner  falsely  represented  the  note  to  be  a  good  and  gennine  note  of  an  flyiaHng 
i>ank,  and  of  the  value  of  £6,  and  that  the  evidence  supported  the  conviction. 

Case  stated  for  the  opinion  of  this  court  by  the  Recorder 
of  the  city  of  Exeter. 

At  the  Quarter  Sessions  for  the  city  and  county  of  the  city 
112]  of  *Exeter,  holden  at  Exeter,  on  the  4th  day  of  April, 
1878,  Jane  Jarman  was  convicted  before  me  of  having  at- 
tempted to  obtain  goods  by  false  pretences. 

The  indictment  cnarged  that  the  said  Jane  Jarman  unlaw- 
fully, knowingly,  and  designedly  did  falsely  pretend  to 
James  Turner,  that  a  certain  paper,  partly  in  print  and 
partly  in  writing,  produced  by  the  said  Jane  Jarman  to  the 
said  James  Turner,  and  purporting  to  be  a  bank  note  for 
the  payment  to  the  bearer  of  the  sum  of  £5,  was  then  a  good, 
genuine,  and  available  order  for  the  payment  of  the  sum  of 
£5,  and  was  then  of  the  value  of  £5.  By  means  of  which 
said  false  pretence  the  said  Jane  Jarman  did  then  unlaw- 
fully attempt  to  obtain  from  the  said  James  Turner  one 
chainstitch  sewing  machine  of  the  goods  and  chattels  of 
Messieurs.  Taylor  and  others,  with  intent  thereby  to  defraud. 
Whereas  in  truth  and  in  fact  the  said  paper  partly  in  print 
and  partly  in  writing  was  not  then  a  good,  genuine,  and 
available  order  for  the  payment  of  the  sum  of  £6,  nor  was 
the  same  then  of  the  value  of  £5,  as  she,  the  said  Jane  Jar- 
man, then  well  knew  at  the  time  when  she  did  so  falsely 
pretend  as  aforesaid,  against,  &c. 

The  evidence  was  that  the  prisoner  went  to  the  shop  of 
Messieurs  Taylor  &  Co.,  and  bargained  with  their  manager, 
James  Turner,  for  the  purchase  of  one  of  their  chainstitch 
sewing  machines  for  the  sum  of  85^. ;  that  she  said  a  friend 
had  told  her  to  get  one  of  them,  and  had  sent  her  the  money 
to  pay  for  it,  and  at  the  same  time  gave  him  a  bank  note 
for  the  purpose  of  paying  for  it,  which  was  partly  in  print 
and  partly  m  writing,  and  of  which  the  following  is  a  copy : 

*'No,  A.  914,  Devonshire  Bank,  £Five. 

"I  prpmise  to  pay  the  bearer  on  demand  £6  value  received. 

a. 
*' Exeter,  5th  day  of  November,  1817.     914. 

*'For  Williams,  Cann,,  Searle  &  Co. 
**Five  pounds.  John  Sefirle." 
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That  the  said  James  Turner  told  her  that  the  note  was  worth- 
less, and  that  he  should  detain  it. 

That  the  bank  had  stopped  payment  many  years  ago,  and 
that  the  notes  of  the  bauK  were  of  no  value. 

There  was  ample  evidence  to  go  to  the  jury  that  the  pris- 
oner knew,  when  she  tendered  the  note  to  James  Turner, 
that  the  bank  had  stopped  payment,  and  that  the  note  was 
of  no  value,  and  that  she  tendered  the  note  with  intent  to 
defraud.  There  was  no  further  evidence  of  any  false  pre- 
tence by  words. 

I  was  of  opinion  that  the  said  note  was  not  an  order  for 
the  payment  of  money,  and  that  there  was  no  evidence  to 
support  the  allegation  in  the  indictment  that  the  prisoner 
falsely  pretended  that  the  said  paper  was  a  good,  genuine, 
and  available  order  for  the  payment  of  £5,  and  I  entertained 
some  doubt  whether  there  was  evidence  for  the  jury  to  sup- 
port the  indictment,  and  whether,  having  regard  to  the  want 
of  proof  of  the  alleged  false  pretence  *that  the  said  [113 
paper  was  an  order  for  the  payment  of  money,  the  indict- 
ment was  sufficient  to  sustain  a  conviction.  But  I  left  the 
case  to  the  jury,  directing  them  to  find  the  prisoner  guilty 
if  the  evidence  satisfied  them  that  she  knew,  when  she  ten- 
dered the  note  to  James  Turner,  that  the  bank  had  stopped 
payment,  and  that  the  note  was  of  no  value. 

The  jury  found  the  prisoner  guilty,  and  I  postponed  judg- 
ment, and  discharged  the  prisoner  on  recognizance  of  bail 
to  appear  at  the  next  quarter  sessions  for  the  said  city  and 
county^  and  receive  judgment,  and  I  have  stated  this  case 
for  the' consideration  of  the  Court  for  Crown  Cases  Reserved 
as  to  whether  there  was  evidence  for  the  jury  to  support  the 
indictment,  and  whether  the  indictment  was  sumcient  to 
sustain  the  conviction,  and  whether  the  conviction  ought  to 
be  affirmed  or  quashed. 

C.  G.  Prideaux,  Recorder  of  Exeter. 

No  counsel  appeared  on  either  side. 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  the  convic- 
tion should  be  affirmed.  The  case  states  that  the  prisoner 
was  convicted  of  having  attempted  to  obtain  goods  by  false 
pretences.  And  the  indictment  alleges  that  the  prisoner 
unlawfully,  knowingly,  and  designedly,  did  falsely  pretend 
to  the  prosecutor  that  a  certain  paper,  partly  in  print  and 
partly  in  writing,  produced  by  the  prisoner  to  the  prosecu- 
tor and  purporting  to  be  a  bank  note  for  the  payment  to  the 
bearer  of  £6,  was  then  a  good,  genuine,  and  available  order 
for  the  payment  of  the  sum  of  £5,  and  was  then  of  the  value 
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of  £5,  by  means  of  which  said  false  pretences  the  prisoner 
did  then  unlawfally  attempt  to  obtain  from  the  prosecutor 
a  sewing  machine  with  intent  to  defraud.  Without  saying 
that  the  words  of  the  indictment  describe  the  legal  effect  of 
this  document  (and  I  do  not  pause  to  inquire  whether  they 
give  a  strictly  accurate  description  of  it — it  may  be  they  do 
not),  yet  the  ingredients  of  the  offence  appear  to  me  to  be  set 
out  in  the  indictment  It  does,  I  think,  sufficiently  state 
that  the  prisoner  attempted  by  false  pretences  to  obtain 
the  property  of  the  prosecutor  with  intent  to  defraud,  and 
that  she  falsely  pretended  that  a  piece  of  paper,  which  she 
produced  to  the  prosecutor,  was  a  genuine  note  of  a  bank 
then  existing  and  having  power  to  issue  notes.  It  was 
proved  that  tnere  was  no  such  existing  bank  and  that  the 
prisoner  knew  this  and  that  the  note  was  of  no  value. 
The  rest  of  the  court  concurred. 

Conviction  affirmed. 


[14  Ooz'8  CriminAl  Cases,  114.] 

COURT  OP  CRIMINAL  APPEAL. 

Saturday,  May  18,"  1878. 

(Before  Lord  Coleridge,  C.J.,  Mellor,  J.,  Lush,  J.,  Cleasby,  B.,  and  Lopes,  J.) 

114]  *Reg  v.  Young  C). 

Rape — Married  Vfoman  asleep-^Bdief  that  the  prisoner  was  her  htuhand. 

While  a  married  woman  was  asleep  io  bed  with  her  hnsband,  the  prisoner  got  into 
the  bed  and  proceeded  to  have  connection  with  her,  she  being  then  asleep.  When 
she  awoke,  she  at  first  thought  he  was  her  hnsband,  but  on  hearing  him  speak,  and 
seeing  her  husband  at  her  side,  she  flung  the  prisoner  oflf,  and  called  out  to  her  hus- 
band, when  the  prisoner  ran  away : 

Hddf  the  prisoner  was  guilty  of  the  crime  of  rape. 

Case  stated  for  the  opinion  of  this  court  by  Huddles- 
ton,  B. 

The  prisoner,  John  Young,  was  indicted  for  a  rape  upon 
Johanna  Hurley. 

The  evidence  proved  that  the  prosecutrix,  a  married  wo- 
man, being  partially  under  the  influence  of  drink  on  the  2d 
day  of  February,  1878,  went  to  bed  in  her  lodgings  in  the 
Seven  Dials  with  heryoungest  child  about  nine  o^clock  ;  her 
husband  with  another  child  came  home  about  midnight. 

About  four  o'clock  in  the  morning,  when  all  four  were 
asleep,  the  prisoner  entered  the  room,  the  door  not  having 
been  locked,  got  into  the  bed,  in  which  were  the  prosecutrix, 
her  husband,  and  the  two  children,  and  proceeded  to  have 
connection  with  the  prosecutrix,  ''she  being  at  the  time 

(*)  Reported  by  John  iHoicpsoir,  Esq.,  Barrister-at-Law. 
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asleep.  When  she  awoke,"  (')  at  first  the  prosecutrix 
thought  that  it  was  her  husband,  but  on  hearing  the  prisoner 
speak  she  looked  round,  and  seeing  her  husband  by  her  side, 
she  immediately  flung  the  prisoner  off  her,  and  called  out 
to  her  husband. 

The  prisoner  ran  away,  but  before  he  could  make  his  es- 
cape he  was  secured  by  a  police  constable.  None  of  the 
parties  had  ever  seen  the  prisoner  before. 

*In  answer  to  questions  put  by  me  the  jury  found  [115 
that  the  prosecutrix  did  not  consent  before,  after,  or  at  the 
time  of  the  prisoner's  having  connection  with  her,  that  it  was 
against  her  will,  and  that  the  conduct  of  the  prosecutrix  did 
not  lead  the  prisoner  to  the  belief  that  she  did  consent. 

I  put  the  last  question  to  the  jury  in  consequence  of  what 
fell  from  Denman,  J.,  in  Beg.  v.  Ftatteryi^  Q.  B.  Div.,  410- 
414;  13  Cox's  C.  C,  88). 

Upon  these  findings  I  directed  a  verdict  of  guilty,  but 
reserved  the  question  as  to  whether  the  conviction  was  right, 
the  Court  of  Criminal  Appeal  in  Reg.  v.  Flattery  having 
expressed  a  desire  that  the  case  of  Reg.  v.  Barrow  (L. 
Eep.,1  C.  C.  R.,  156 ;  28  L.  J.,  20,  M.  C;  11  Cox's  C.  C.,191), 
should  be  reconsidered.  (See  Req.  v.  Clarice^  Den.  C.  C, 
397;  24  L.  J.,  25,  M.  C;  6  Cox's  G.  C,  412;  Reg.  v.  Jack- 
son^ R.  &  R.  487.)  J.  W.  HUDDLESTON. 

No  counsel  appeared  for  the  prisoner. 

LiUey^  for  the  prosecution  :  The  conviction  was  right.  In 
Reg.  V.  Camplin  (1  Den.  C.  C,  89  ;  1  Cox's  C.  C.,  220), 
where  the  prisoner  made  the  prosecutrix,  a  girl  aged  thirteen, 
drunk,  and  whilst  she  was  insensible  violated  her  person,  it 
was  held  that  a  rape  was  committed  without  the  consent  and 
against  the  will  of  the  prosecutrix,  although  the  jury  found 
that  the  liquor  was  given  to  her  for  the  purpose  of  exciting 
her  and  then  having  sexual  intercourse  with  her,  and  not  for 
the  purpose  of  rendering  her  insensible.  [Cleasby,  B.  :  In 
that  case  the  girl  was  insensible  and  incapable  of  consenting. 
This  case,  as  stated,  says,  '^The  prosecutrix  at  first  thought 
it  was  her  husband,"  and  leads  to  an  impression  that  she  at 
first  consented.  In  Reg.  v.  Clarke  (6  Cox's  C.  C,  412),  it 
was  held  that  if  a  married  woman  consents,  under  the  belief 
that  the  man  is  her  husband,  the  man  cannot  be  convicted  of 
rape.]  [Mellor,  J.:  The  jury  found  that  the  prosecutrix 
did  not  consent  before,  after,  or  at  the  time  of  the  prisoner's 
having  connection  with  her,  that  it  was  against  her  will,  and 

'  (')  The  words  between  the  inverted  tlie  argument,  to  clear  op  an  ambignity 
commas  were  added  by  IIiiddle8t<jn,  B.,  that  had  been  BUggesteci  by  the  case  as 
on  being  consulted  by  the  court  during    previously  stated. 
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that  the  conduct  of  the  prosecutrix  did  not  lead  the  prisoner 
to  the  belief  that  she  did  consent.  Lush,  J.:  I  will  go  and 
speak  to  Baron  Haddleston  as  to  this.]  In  Reg.  v.  May- 
ers (12  Cox's  C.  C,  311),  Lush,  J.,  held  that  if  a  man 
has  or  attempts  to  have  connection  with  a  woman  while  she 
is  asleep,  it  is  no  defence  that  she  did  not  resist. 

On  the  return  of  Lush,  J., 

Lord  Coleridge,  C.J.,  said:  We  are  all  of  opinion  that 
the  addition  made  by  the  learned  Baron  to  the  statement  of 
this  case  puts  an  end  to  any  doubt  as  to  the  case,  under  the 
circumstances,  being  clearly  one  of  rape. 

The  rest  of  the  court  concurred.      Conviction  affirmed. 

See  7  Eng.  Rep.,  828  note  ;  21  Eng.  To  sastain  a  conviction  for  an  inde- 

Rep.,  192  note ;  R^.  9.  Mayers,  4  Eng.  cent  assault  tod  battery  apon  young 

Rep.,  559.  girls  under  twelve  years  of  age,  it  is 

The  jury  must  be  satisfied  that  there  not  necessary  to  establish  positive  re- 
was  no  consent  during  any  part  of  the  sistance  on  their  part.  It  is  sufficient 
act,  and  that  there  was  such  resistance  if  their  persons  were  Indecently  inter- 
as  the  woman  was  capable  of  making  fered  with  without  their  actual  oon- 
under  the  circumstances:  State  v.  sent:  People  «.  Justices,  etc.,  18  Hun, 
Shields,  45  Conn.,  256.  830  ;  Singer  «.  People,  18  id.,  418,  75 

See  McNair  «.  State,  58  Ala.,  453.  N.  Y.,  608  ;  Givens  «.  Com.,  29  Gratt., 

In  order  to  constitute  the  crime  of  880  ;  Lawrence  v.  Com.,  29  Gratt.,  845. 

rape,  it  is  not  essential  that  the  female  See  Vasser  o.  State,  55  Ala. ,  264. 

shall  make  the  utmost  physical  resist-  Force  being  a  necessary  element  in 

ance  of  which  she  is  capable.     If  in  the  crime  of  rape,  where  the  inter> 

consequence  of  his  threats  and  display  course  is  had  with  a  very  weak  minded 

of  force  she  submit  through  fear  of  woman,  and  her  yielding  to  the  wish 

death    or  great    personal    injury,  the ,  of  the  party  was  obtained  by  gross 

crime  is  complete:   State  v.  Ruth,  21  fraud  (i.e.,  a  fictitious  marriage),  this 

Kans.,  583.  will  not  constitute  rape  :   Blood  worth 

In  a  prosecution  for  rape,  where  the  «.  State.  6  Baxter  (Tenn.),  614. 

evidence  did  not  show  such  personal  In  Alabama^  the  having  connection 

violence  and  threats  that  through  ter-  with  a  woman  by  deception,  under  the 

lor  the  power  of  volition  and  of  resist-  impression  that  the  party  doin^  so  is 

ance  was  wholly  lost,  the  court  charged  her  husband,  is  not  rape :    McN  air  t. 

the    jury  that   "  if   the  woman  ulti-  State,  58  Ala.,  453 ;  Lewis  «.  State,  90 

mately  consented  to  the  intercouse,  such  id. ,  54. 

consent  not  being  freely  or  voluntarily  So  in  ArkanmB :  Pleasant  «.  State, 

given,  but  being  obtained  through  fear,  13  Ark.,  360;  Charles  «.  State,  11  id. 

duress  and  fraud,  or  partly  by  fear  and  (6  Eng.),  889. 

partly  by  force,  then  the  offence  was  Texas :  See  Williams  v.  State,  1  Tex. 

rape,"  and  it  gave  other  instructions  App.  R.,  90. 

of  like  effect.     Held,  error.     Strictly  In  Iowa  it  is  held  that  one  may  be 

speaking,  while  ultimate  submission  of  convicted  of  rape,  if  the  jury  find  she 

a  woman  induced  by  fraud  or  fear,  or  failed  to  resist  because  she  was  of  im- 

by  incapacity  for  further  resistance,  becile    mind :    State    v.   Atherton,  50 

may  not  be  inconsistent  with  the  crime  Iowa,  189. 

of  rape,  her  consent  (which  properly  See  2  Bish.  Cr.  Law  (5th  ed.),  §1121. 

implies  a  positive  act  of  the  will)  is  In  Ohio,  see  Hombeck  v.  State,  85 

always  inconsistent  with  that  crime  :  Ohio  St.  R.,  277. 
Whittaker  «.  State,  50  Wise,  518. 
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[14  Cox's  Criminal  Cases,  116.] 

COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Jane  29,  1878. 

(Before  Cockbnrn,  O.J.,  Pollock,  B.,  Field,  J.,  Huddleston,  B.,  and  Lindley,  J.) 

*Reo.  V.  Fetch  C).  [116 

Lareentf — WUdrabhUn — Taking  and  earrying  avfay — Passeation, 

The  prisoner  was  employed  to  trap  wild  rabbits,  and  it  was  his  duty  to  take  them, 
when  trapped,  to  the  head  keeper.  Contrary  to  his  duty  he  trapped  from  time  to 
time  rabbits,  and  took  them  to  another  part  of  the  land  and  placed  them  in  a  bag 
with  intention  of  appropriating  them  to  his  own  use,  which  another  keeper  observing, 
went  and  took  some  of  the  rabbits  out  of  the  bag  daring  the  prisoner's  absence  and 
nicked  them  and  put  them  into  the  bag.  His  reason  for  nicking  them  was  that 
he  might  know  them  again.  The  prisoner  afterwards  took  away  the  bag  and  the 
rabbits : 

Heid,  that  the  act  of  the  keeper  in  nicking  the  rabbits  was  no  reduction  of  them  into 
the  possession  of  the  master,  so  as  to  make  the  prisoner  guilty  of  stealing  theoL 

This  was  a  case  reserved  for  the  opinion  of  this  court  by 
B.  B.  Hunter  Rodwell,  Esq.,  Q.C.,  M.P.,  the  chairman  of 
the  second  court  of  the  West  Suffolk  Quarter  Sessions. 

The  prisoner  was  indicted  under  the  statute  24  &  26  Vict. 
c.  96,  sect.  67,  for  larceny,  as  a  servant  to  the  Maharajah 
Dhuleep  Sing,  of  sixtv-one  dead  rabbits,  the  property  of  nis 
master.    There  was  also  a  count  for  receiving. 

The  prisoner  was  employed  by  the  Maharajah  to  trap 
rabbits  upon  a  part  of  his  estate,  and  it  was  the  duty  of  the 
prisoner  forthwith  to  take  daily  the  rabbits  so  trapped  to 
the  head  keeper. 

On  the  morning  of  the  9th  day  of  February,  about  half- 
past  eleven,  an  under-keeper  named  Howlett,  also  employed 
by  the  Maharajah,  was  out  on  his  beat  in  the  parish  of  North 
Stowe,  where  he  observed  the  prisoner  go  three  or  four  times 
from  the  places  where  his  rabbit  traps  were  set  to  a  spot 
near  a  furze  bush  on  his  beat.  On  examining  this  later  in 
the  day,  he  found  *sixty-one  dead  rabbits  in  a  bag  [117 
hidden  in  a  hole  in  the  earth  near  the  furze  bush.  Howlett 
took  twenty  of  the  rabbits  out  of  the  bag  and  marked  them  by 
cutting  a  small  slit  under  the  throat.  He  then  placed  them 
in  the  bag,  and  covered  it  up  in  the  hole  in  the  ground  as  be- 
fore. In  cross-examination  Howlett  said  that  his  reason  for 
marking  the  rabbits  was  that  he  might  know  them  again. 

Ekirly  on  the  following  Sunday  morning  the  prisoner  was 
seen  by  Howlett  and  a  police  constable,  who  had  been 
watching  the  spot,  to  take  the  rabbits  from  the  hole  in  the 

(^)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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groand  and  pat  them  in  his  cart,  and  he  was  driving  the 
cart  away  along  the  road  in  a  contrary  direction  to  the  head 
keeper's  hoase,  where  he  should  have  deposited  them,  when 
he  was  stopped  and  taken  into  custody  by  the  police, 

Connael  for  the  priaoner  contended  that  there  was  no  evi- 
dence to  go  to  the  jury  of  the  larceny  charged  in  the  indict- 
ment, and  referred  to  Reg.  V.  Towruey  (L.  Rep.,  1  C.  0.  B., 
316;  12  Cox's  C.  C,  59). 

The  court,  however,  held  that  there  was  evidence  to  go  to 
the  jury  of  larceny,  and  that  the  present  case  was  distin- 
gni^able  from  that  of  Reg.  v.  Townley,  in  conseqnenc©  of 
the  continoity  of  the  possession  having  been  broken  by 
Howlett,  the  servant  of  the  Maharajah,  he  having  taken 
twenty  of  the  rabbits  out  of  the  bag  and  marked  them  as 
described. 

The  court  agreed  with  the  contention  of  connael  for  the 
prisoner  that  there  waa  no  evidence  of  any  intention  on  the 
part  of  the  prisoner  to  abandon  possession  of  the  rabbits, 
and  this  point  was  not  left  to  the  inry. 

The  court  left  the  case  generally  to  the  jury,  who  found 
the  prisoner  guilty  of  the  larceny  charged,  and  the  prisoner 
was  sentenced  to  three  months'  imprisonment  with  hard 
labor ;  execution  of  the  judgment  was  respited  until  the  de- 
cision of  this  court. 

The  conrt  reserved  for  the  opinion  of  this  conrt  the  ques- 
tion whether,  upon  these  facta,  the  priaoner  was  properly 
convicted  of  the  larceny  charged. 

Kingsford   {Maiden  with   him):      The    conviction  was 
wrong.     There  was  no  larcpny  here.     "Theft  may  be  com- 
mitted by  taking  and  carrying  away  withont  the  consent  of 
the  owner  (even  it  he'knows  and  affords  facilities  for  the 
commission  of  the  offence)  of  anything  which  is  not  in  the 
possession  of  the  thief  at  the  time  when  the  offence  is  com- 
mitted, whether  it  is  in  the  possession  of  any  other  persons 
or  not  ....  If  the  thing  taken  and  carried  away  is  for  the 
"    '.  time  rendered  capable  ot  being  stolen  by  the  act  of 
ing  and  carrying  away,  and  if  the  taking  and  carrying 
y  are  one  continnous  act,  such  taking  and  carrying  away 
ot  theft,  except  in  the  cases  provided  for  in  arts.  326, 
It  seems  that  the  taking  and  carrying  away  are  deemed 
e  continuons,  if  the  intention  to  carry  away,  after  a  rea- 
ible  time,  exists  at  the  time  of  taking"  (Sir  J.  P.  Ste- 
i]    phen's  Dig.  Crim.  *Law,  art.  296).     In  this  case  the 
aita  were  always  in  the  prisoner'a  possession  and  never 
hat  of  the  master,  and  that  being  so,  Reg.  v.  Townley 
n  authority  that  the  prisoner  is  not  guilty  of  larceny. 
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This  continuity  of  possession  of  the  rabbits  was  not  broken 
by  the  act  of  Hewlett  going  and  nicking  the  rabbits.  This 
was  done  for  the  purpose  of  identifying  them,  not  for  re- 
ducing them  into  the  possession  of  the  master.  [Fiejld,  J. : 
And  with  the  intention  that  the  prisoner  should  have  pos- 
session of  them.]  The  distinction  taken  by  the  chairman  is 
not  consistent  with  the  facts.  The  judgment  of  Blackburn, 
J.,  in  ^eg.  v.  TownUy  was  referred  to,  and  also  the  case  of 
Reg.  V.  Read  (14  Cox's  C.  C,  17;  L.  Rep.,  3  Q.  B.  Div., 
131 ;  28  Eng.  R,  123). 

No  counsel  appeared  for  the  prosecution. 

CooKBURN,  C.  J . :  This  conviction  must  be  quashed.  The 
case  is  really  governed  by  that  of  Reg.  v.  Townley^  where 
the  law  on  the  subject  is  fully  stated  in  the  judgment  of 
Blackburn,  J.  At  common  law,  to  constitute  larceny  it  was 
necessary  that  there  should  be  a  taking  and  carrying  away 
of  the  chattel.  And  among  the  instances  put  in  tne  old 
books  are  those  of  growing  trees,  and  lead  fixed  to  a  build- 
ing, which  constitute  part  of  the  freehold,  where  a  sever- 
ance was  necessary  to  turn  them  into  chattels,  and  unless 
there  was  an  interval  between  the  one  act  of  turning  them 
into  chattels  and  the  other  act  of  taking  them  away  during 
which  there  was  a  change  in  the  possession  from  the  person 
who  severed  them  to  that  of  the  owner,  the  final  act  of  car- 
rying them  away  by  the  person  who  severed  them  did  not 
form  the  subject-matter  of  larceny.  So  in  the  present  case, 
although  property  in  wild  animals,  as  decided  in  Blades  v. 
Siggs  (11  H.  of  L.  Cas.,  621),  becomes  that  of  the  owner  by 
being  killed  on  his  land,  it  does  not  follow  that,  when  a  man 
without  right  goes  upon  the  land  and  kills  wild  animals  they 
become  so  reduced  into  the  possession  of  the  owner  of  the 
land  as  to  render  the  man  liaole  to  the  charge  of  larceny  for 
carrying  them  awaj^.  In  Reg.  v.  Read  the  principle  was 
the  same  as  that  which  governs  this  case.  It  is  true  that  in 
that  case  the  prisoner  was  employed  to  trap  rabbits,  and  had 
authority  to  kill  rabbits,  and  that  availing  himself  of  that 
authority,  he  trapped  and  killed  rabbits,  but  that  wab  not 
in  fulfilment  of  his  duty,  but  with  the  intention  of  taking 
the  rabbits  for  his  own  purposes  and  not  for  his  master.  He 
reduced  them  into  his  own  possession  and  not  that  of  his 
master.  In  no  sense  did  he  reduce  them  into  the  possession 
of  his  master,  for  he  took  them  direct  from  the  trap  to  where 
the  bag  was  concealed  and  put  them  into  his  bag.  The  only 
circumstance  that  appears  to  distinguish  this  case  is  the  fact 
that  the  keeper  Hewlett  marked  some  of  the  rabbits,  but 
that  was  done,  not  with  the  intention  of  altering  the  posses- 
28  Eng.  Rep.  70 
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sion  of  them,  but  for  the  purpose  of  identifying  them.  That 
fact  does  not  make  any  diJSference  in  the  case.  I  am  of  opin- 
ion that  the  conviction  should  be  quashed. 

Pollock,  B.  :  lam  of  the  same  opinion.  This  case  was 
reserved  that  it  might  be  determined  whether  there  was  any 
119]  distinction  *between  it  and  Reg,  v.  Tovm?^^  and 
whether  the  nicking  of  the  rabbits  by  the  keeper  could  be 
considered  as  a  reducing  of  them  into  the  possession  of  the 
master.  There  is  really  no  distinction.  It  is  impossible  to 
say  that  all  that  the  prisoner  did  was  not  in  his  conduct  as 
a  thief. 

Field,  J. :  I  am  of  the  same  opinion.  There  is  no  ques- 
tion raised  as  to  any  reduction  of  the  rabbits  into  the  pos- 
session of  the  master  by  the  act  of  trapping  them,  but  it  is 
said  that  the  continuity  of  possession  by  the  prisoner  was 
broken  by  the  act  of  the  keeper  in  going  to  tne  trap  and 
nicking  the  rabbits.  It  appears  to  me  that  there  is  no  foun- 
dation for  any  distinction  between  this  case  and  Meg.  v. 
Townley. 

HuDDLESTON,  B. :  I  am  of  the  same  opinion.  There  was 
no  intention  on  the  part  of  the  prisoner  to  abandon  his  pos- 
session of  the  rabbits.  I  agree  that  the  act  of  the  keeper  in 
nicking  the  rabbits  was  not  for  the  purpose  of  reducing  them 
into  the  possession  of  the  master,  but  for  identifying  them. 
I  do  not  agree  in  the  distinction  of  this  case  from  Reg.  v. 
Towrdey  drawn  by  the  chairman  of  the  court  of  quarter 
sessions.  There  was  no  evidence  from  which  it  might  have 
been  inferred  that  the  rabbits  had  been  reduced  into  the  pos- 
session of  the  master. 

LiNDLEYy  J. :    I  am  of  the  same  opinion. 

Conviction  quasTied. 

See  ante  J  p.  126  note. 


[14  Cox's  Criminal  Caaes,  119.] 

COURT  OF  CRIMINAL  APPEAL. 

Saturday,  {une  29,  1878. 

(Before  Cockborn,  C.J.,  Pollock,  B.,  Field,  J.,  Haddleston,  B.,  and  Lindley,  J.) 

Reg.  v.  Hancock  and  Baker  ('). 

Feloniotidy  receiving — Restoration  of  stolen  poods  to  owner — Subsequent  deUvery  to  the 

thief  for  detection  of  the  receiver, 

A  lad  was  detained  on  leaving  his  master's  premises,  and  a  policeman  sent  for, 
who  searched  him  and  took  a  stolen  cigar,  the  property  of  his  master,  from  him 
in  the  master's  presence.      In  consequence  of  the  lad's  statement,  the  cigar  was 

(')  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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then  returned  to  him  with  fiye  others,  which  the  lad  took  to  the  prisoner  and  gave 
to  him : 

*He1d,  that  the  prisoner  could  not  be  conyicted  of  feloniously  receiying  [120 
the  ci^rs  knowing  them  to  be  stolen,  for  that  they  were  not  stolen  property  at  the 
time  they  were  received,  the  master  and  the  policeman  having  acted  in  concert  in 
supplying  the  lad  with  the  six  cigars,  and  instructing  him  what  to  do  with  them. 

Case  reserved  for  the  opinion  of  this  court  by  W.  F.  Har- 
rison, Esq.,  chairman  of  the  second  court  at  the  General 
Quarter  Sessions  of  the  peace  for  the  county  of  Surrey,  held 
by  adjournment  at  St.  Sfary,  Newington,  on  the  3d  day  of 
June,  1878. 

William  Emmett  Hancock  and  Henry  Robert  Baker  were 
tried  upon  the  following  indictment : 

Surrey.  The  jurors  for  our  Lady  the  Queen,  on  their 
oath  present,  that  William  Emmett  Hancock,  on  the  23d 
day  or  May,  1878,  then  being  servant  to  James  Gabriel,  one 
cigar  of  the  property  of  the  said  James  Gabriel,  his  master, 
feloniously  did  steal,  take,  and  carry  away,  against  the  form 
of  the  statute  in  such  case  made  and  provid^. 

Second  count.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  Henry  Rooert  Baker  on 
the  same  day  and  in  tne  year  aforesaid,  one  cigar  (being  the 
same  property  as  the  said  William  Emmett  Hancock  in  the 
first  count  of  this  indictment  is  charged  with  stealing)  of 
the  property  of  the  said  James  Gabriel,  before  then  felo- 
niously stolen,  taken,  and  carried  away,  feloniously  did 
receive  and  have,  the  said  Henry  Robert  Baker  then  well 
knowing  the  same  to  have  been  feloniously  stolen,  taken, 
and  carried  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

The  prisoner  Hancock  having  pleaded  guilty,  the  follow- 
ing evidence  was  adduced  in  support  of  the  charge  against 
the  other  prisoner  Baker. 

James  Gabriel  proved  that  he  was  a  cigar  manufacturer, 
at  320  Walworth  road,  in  the  parish  of  St.  Mary,  Newing- 
ton, in  this  county,  and  that  the  prisoner  Hancock  entered 
his  service  as  shop  boy  on  the  day  named  in  the  indictment. 

That  about  seven  in  the  evening,  as  the  prisoner  was  about 
to  leave  work  for  the  day,  the  witness  saw  him  take  a  cigar 
(without  permission)  from  the  mantelshelf  of  the  shop,  and 
put  it  in  his  pocket. 

That  witness  having  already  missed  goods,  sent  for  a  de- 
tective, and  obtained  me  services  of  Edmund  Reid,  an  officer 
of  the  P  Division. 

That  witness  saw  Reid  take  the  cigar  from  Hancock  and 
mark  it,  and  then  give  it  back  to  the  prisoner  with  five  others 
and  certain  instructions. 
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This  witness  stated  in  cross-examination  that  he  occasion- 
ally had  in  his  possession  broken  cigars,  which  he  worked 
up  a^ain,  and  was  never  in  the  habit  of  giving  them  to  per- 
sons m  his  employ. 

121]  *Edmund  Reid  proved  that  he  was  a  detective  offi- 
cer of  the  P  Division,  and  that  between  seven  and  eight  in 
the  evening  of  the  day  in  question  he  was  called  to  the  pros- 
ecutor's, and  in  his  presence  searched  the  prisoner  Hancock, 
and  found  the  cigar  in  his  trousers  pocket.  That  he  ques- 
tioned this  prisoner,  and,  in  consequence  of  what  he  learnt 
from  him,  marked  the  cigar  and  returned  it  to  him,  at  the 
same  time  giving  him  five  other  cigars  and  instructions  bow 
to  act.  That  this  prisoner  thereupon  went,  followed  by 
Reid,  to  a  coal  store,  in  Smith  street,  Portland  street^  Wal- 
worth, where  Reid  saw  the  other  prisoner  Baker  standing ; 
that  Hancock  went  up  to  Baker  and  handed  something  to 
him.  That  Reid  then  accosted  Baker,  telling  him  who  he 
was,  and  inquired  what  Hancock  had  given  him,  to  which 
inquiry  Baker  replied  "Nothing,"  meaning  that  Hancock 
had  given  him  notning.  To  which  Reid  replied,  "  I  saw  him 
give  you  something."  That  Baker  then  said,  "I  know  you 
are  a  constable,  and  here  they  are,"  at  the  same  time  hand- 
ing Reid  six  cigars,  one  being  the  marked  one.  That  Reid 
thereupon  said  to  Baker,  '*  You've  incited  this  boy  to  rob 
his  master,  and  received  the  cigars  he  has  stolen."  That 
another  lad  named  Maunders  was  there  at  the  time.  That 
he  then  apprehended  Baker,  and  took  him  to  the  police 
station. 

The  prisoner  Hancock,  a  lad  thirteen  years  of  age,  was  then 
called  for  the  prosecution  and  gave  the  following  evidence : 

''On  the  23d  of  May  last  I  entered  the  employment  of  the 
prosecutor,  and  about  seven  p.m.,  on  leaving  work  for  the 
aay,  I  took  a  cigar  and  put  it  in  my  pocket.  Shortly  after 
I  gave  it  up  to  detective  Reid,  who  returned  it  to  me  with 
some  others.  I  took  it  because  prisoner  Baker,  whom  I  knew, 
had  told  me  to  get  him  as  many  as  I  could.  He  told  me 
that  day  at  dinner  time  that  if  I  did  he  would  give  me  some- 
thing on  the  following  Saturday.  I  took  all  the  six  cigars 
to  the  coal  store  in  Smith  street,  where  he  works,  and  gave 
them  to  him.  Detective  Reid  and  William  Maunders  then 
came  up,  and  Reid  spoke  to  Baker,  and  then  we  all  went 
to  the  police  station." 

In  cross-examination  this  witness  stated  that  before  com- 
ing to  prosecutor's  he  had  been  in  a  printing  office  in  the 
city,  which  was  his  first  place,  and  lost  it  through  being 
absent  from  work  part  of  a  day  to  get  fitted  with  some  new 
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clothes.  That  he  never  said  any tbins^  to  Baker  about  boys 
being  allowed  damaged  cigars,  nor  told  him  that  prosecutor 
had  offered  him  (Hancock)  damaged  cigars.  Tnat  Baker 
did  not  say  to  him,  ''Get  me  some  damaged  cigars,"  but 
*'  Get  me  as  many  as  you  can." 

William  Maunders,  another  lad  in  the  employ  of  the  pros- 
ecutor, proved  accompanying  Hancock  and  detective  Keid 
to  Smith  street,  and  seeing  Hancock  hand  some  cigars  to 
Baker,  who  said,  "Thank  you,  I'll  see  you  by-and-by, 
that'll  do,  won't  it?"  And  then  put  them  in  his  pocket; 
when  some  one  standing  near  said,  "  Look  out,"  and  Baker 
then  took  them  out  of  his  *pocket  and  held  them  in  his  [122 
band  under  his  coat,  and  after  something  more  was  said, 
banded  them  to  Reid. 

This  witness  stated  in  cross-examination  that  he  had  been 
two  years  in  the  prosecutor's  employment,  and  that  the 
latter  had  never  given  him  a  broken  cigar.  That  when  cigars 
were  damaged  they  were  made  up  afresh. 

The  statement  made  by  the  prisoner  Baker  before  the 
committing  magistrate  was  then' put  in  and  read  as  follows : 

*' Yesterday  at  dinner  time  Hancock  came  round  to  the 
coal  shed  and  said,  *I  have  started  work,  Harry.'  I  said, 
*  Where  at  V  He  said,  'At  Gabriel's  in  the  Walworth  road.' 
He  said,  *  Other  boys  have  damaged  cigars  given  them  what 
gets  chucked  into  the  damaged  bag,  and  Mr.  Gabriel  oJSfered 
me  two  at  dinner  time.'  He  said,  'I  wouldn't  have  them 
then,  but  Mr.  Gabriel  said  he  would  give  me  some  more  to- 
nigh  t  when  I  leave  off  work. '    I  said,  '  1'  11  buy  them  of  you. ' ' ' 

This  closed  the  case  for  the  prosecution. 

The  prisoner  Baker's  counsel  then  submitted  that  there 
was  no  case  to  go  to  the  jury,  on  the  ground  that  the  stolen 
cigar,  the  subject  of  the  indictment,  had  been  taken  out  of 
the  possession  of  the  thief  by  the  detective  officer  in  the 
presence  of  the  owner,  and  was  therefore  not  stolen  goods 
when  the  prisoner  Baker  received  it ;  and  the  case  of  £eg.  v. 
Dolan  (Dears.  C.  C,  436 ;  6  Cox's  C.  C,  449),  was  cited  and 
relied  on. 

I  refused,  however,  to  stop  the  case,  and  told  the  jury, 
after  the  usual  caution  as  to  the  prisoner's  (Hancock's)  evi- 
dence, that  if  they  believed  that  the  prisoner  Baker  received 
the  marked  cigar  from  Hancock  with  the  knowledge  and 
belief  that  the  latter  had  stolen  it,  they  ought  to  find  him 
(Baker)  guilty. 

The  pnsoner  having  been  convicted,  his  counsel  applied 
that  a  case  might  be  reserved  for  the  opinion  of  this  honor- 
able court,  which  the  court  assented  to,  the  judgment  on  the 
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prisoner  Baker  being  respited  in  the  meantime,  and  the 
prisoner  released  on  bail. 

If  the  court  should  be  of  opinion  that  the  conviction  was 
right,  it  is  to  stand ;  otherwise  it  is  to  be  quashed. 

Baggallay^  for  the  prisoner  Baker,  submitted,  on  the  au- 
thority of  Meg.  V.  Dolan  (Dears:  C.  C,  436 ;  6  Cox's  C.  C, 
449),  that  the  conviction  was  wrong.  At  the  time  Baker 
received  the  cigar  from  Hancock  it  had  ceased  to  be  a  stolen 
chattel,  it  having  been  previously  restored  to  its  owner  and 
given  back  to  Hancock  for  a  specified  object.  The  fact  that 
five  other  cigars  along  with  the  one  Hancock  had  taken 
were  given  to  him  to  take  to  Baker  showed  that  Hancock 
was  then  acting  under  the  owner's  instructions. 

CocKBUBN,  C.  J.:  At  the  time  the  cigar  was  received  by 
the  prisoner,  it  had  been  reduced  into  the  possession  of  the 
master,  or,  if  vou  please,  of  the  police,  and  Hancock  was 
then  employed  as  an  instrument  to  detect  Baker. 
123]  *HuDDLESTON,  B.:  The  cigar  was  taken  by  the 
policeman,  and  the  instructions  to  Hancock  what  to  do 
with  it  were  given  by  the  policeman,  but  then  the  master 
was  present  all  the  time.  In  Beg.  v.  Dolan^  Cresswell,  J., 
said:  '* If  it  were  necessary  to  hold  that  the  policeman  by 
taking  the  stolen  goods  out  of  the  pocket  of  Rogers  restored 
the  possession  of  them  to  the  owner,  I  should  dissent.     The 

floods  in  the  policeman's  hands  were  in  the  custody  of  the 
aw,  and  the  master  could  not  have  brought  trover  for  them ; 
but  when  they  were  given  back  to  Rogers,  and  the  master 
desired  him  to  go  and  sell  them,  the  master,  I  think,  may 
be  said  to  have  employed  Rogers  for  that  purpose."  That 
learned  judge  treated  the  thief  as  the  agent  of  the  master, 
for  the  purpose  of  detecting  the  receiver. 

CocKBURN,  C.J.:  In  Reg.  v.  Dolan^  Lord  Campbell  evi- 
dently assumed  that  what  was  done  in  that  case  by  the 
police  was  done  in  concert  with  the  master.  I  should  infer 
the  same  in  the  present  case. 

Lilley^  for  the  prosecution :  The  conviction  was  right. 
When  the  cigar  was  taken  from  the  prisoner  Hancock  by 
the  police,  it  was  in  the  custody  of  the  law,  and  the  police- 
man was  not  bound  to  restore  it  to  the  master.  Here  the 
master  gave  no  authority  to  the  policeman  to  act  as  he 
did.  rCocKBURN,  C.J.:  Who  gave  the  other  five  cigars  to 
the  policeman  to  give  to  him  ?] 

CocKBURN,  C.J.:  The  present  case  is  undistinf^uishable 
in  principle  from  Beg.  v.  Dolan^  and  the  conviction  must 
be  quashed. 

The  rest  of  the  court  concurred.        Conviction  qicashed. 
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See  13  Eng.  Rep. ,  688  note ;  20  Eng.  rest  may  be  more  certain,  and  such  false 

R. ,  373  note.  accomplice,  bj  direction  of  tbe  owner 

In  a  prosecation  for  receiving  stolen  of  tbe  goods,  deliver  tbe  goods  to  tbe 
postage  stamps,  tbe  proof  was  tbat  tbe  otber,  tbere  is  no  taking  wltbout  tbe 
tbief  deposited  tbem  in  an  express  consent  of  tbe  owner,  and  tbe  offence 
office,  directed  to  tbe  defendant,  and  of  larceny  is  not  committed.  Nor  is  it 
after  arrest  gave  a  written  order  for  larceny  by  tbe  accused  if  sucb  false  ac- 
tbe  property  to  a  postmaster,  wbo  took  complice,  not  being  expressly  directed 
tbem,  and  subsequently,  by  order  of  by  tbe  owner,  make  sucb  delivery  of 
tbe  postoffice  department,  re-deposited  bis  own  motion,  after  being  instructed 
tbem  in  tbe  express  office,  and  tbey  by  tbe  owner  to  tell  tbe  accused  to 
were  forwarded  to  tbe  defendant,  wbo  come  and  get  tbe  goods,  and  after  tbe 
received  tbem.  Held,  tbat  tbe  cbarac-  accused  Iuls  come  for  tbem  accordingly : 
ter  of  tbe  stamps  as  stolen  property  Williams  t>.  State,  55  Geo.,  891. 
ceased  in  tbe  bands  of  tbe  postmaster  Certain  bankers,  apprebending  an  at- 
and  tbat  tbere  could  be  no  conviction  :  tempt  by  one  S.  to  rob  tbeir  bank,  em- 
United  States  V.  De  Bare,  6  Biss. ,  858.  ployed  detectives,  wbo,  by  autbority  of 

Parnell  informed  tbe  sberiff  tbat  tbe  bankers,  decoyed  bim  into  tbe 
Collins  bad  requested  bim  to  enter  a  bank :  Held,  that  tbe  consent  of  tbe 
bouse  in  tbe  nigbt  time,  and  steal  detectives  to  tbe  entry  of  S.  was  tbe 
tberef  rom  a  sum  of  money  wbicb  be  consent  of  tbeir  employers,  and,  tbere- 
knew  to  be  concealed  tbere,  tbe  money  fore,  bowever  guilty  bis  intent  and 
to  be  divided  between  tbem.  By  ad-  purpose,  bis  conviction  for  burglary 
vice  of  tbe  sberiff,  Parnell  agreed  to  was  not  warranted  by  law  :  Spieden 
do  so.  for  tbe  purpose  of  entrapping  tj.  State,  8  Tex.  App.  R.,  156,  80  Am. 
Collins,  and  accordingly  entered  tbe  R.,  126,  129  note, 
bouse,  secured  tbe  money,  marked  it  Tbe  indictment  cbarged  tbat  defend- 
so  tbat  it  could  be  identified,  and  after  ant  knowingly  deposited  in  tbe  mail  a 
delivering  it  to  Collins  gave  a  signal,  letter  giving  information  wbere,  bow, 
wben  sberiff  arrested  Collins  witb  tbe  and  of  wbom,  tbe  inbibited  article 
money  in  bis  possession.  Held,  tbat  could  be  obtained.  Tbis  was  in  answer 
inasmuch  as  Parnell  alone  entered  tbe  to  a  fictitious  letter  of  inquiry.  Tbe 
building,  and  did  so  without  felonious  letter  written  and  mailed  by  defendant 
intent,  there  was  no  burglary  commit-  was  addressed  to  a  person  wbo  bad  no 
ted,  and  therefore  Collins  could  not  existence.  On  its  face  it  did  not  sbo^ 
bave  been  privy  to  a  burglary  :  People  that  it  was  within  tbe  prohibition  of 
«.  Collins,  53  Cal.,  185.  tbe  statute.     If  it  bad  been  suffered  to 

If  one  pretending  by  way  of  artifice  go  tbrough  tbe  mail  to  tbe  place  to 

to  be  an  accomplice,  but  believed  by  wbicb  it  was  addressed,  it  would  not 

tbe  accused  to  be  a  real  accomplice,  bave  been  called  for  but  bave  been  sent 

perform  acts  at  tbe  instance  of    tbe  to  tbe  dead  letter  office,  and  could  not 

owner   of    the    goods,    amounting  to  bave  given  any  person  tbe  prohibited 

tbe  physical  constituents  of  larceny,  tbe  information.     Held,  tbat  tbis  was  not 

pretended   accomplice    represents  tbe  the   ''giving  of  information"  within 

owner  as  to  sucb  acts,  and  not  tbe  ac-  the  meaning  of  tbe  statute :     United 

cused,  although  tbe  accused  may  bave  States   d.    Wbittier,     10    Chic.    Leg. 

concurred  in  tbe  acts,  and  though  be  News,   229,   citing  many  authorities, 

prompted  tbem.     Sucb  acts  of  tbe  sup-  Dist.  Ct.  Missouri ;  Dillon  and  Treat, 

posed  accomplice  cannot  be  imputed  to  JJ. 

tbe  accused  as  leg^ly  criminal,  inas-  Decoying  or  conniving  witb  persons 
mucb  as  tbey  really  proceed  from  tbe  suspected  of  criminal  designs,  for  tbe 
joint  will  of  the  otim&r  and  tbe  accom-  purpose  of  arresting  tbem  in  tbe  com- 
plice, and  not  from  tbe  joint  will  of  tbe  mission  of  the  offence,  is  denounced  by 
aectised  and  tbe  accomplice.  tbe  Supreme  Court. 

If  one  deemed  an  accomplice  by  an-  A  lawyer  was  arrested  for  feloniously 

otber  wbo  intends  to  commit  larceny  is  entering  a  court  building  and  removing 

not  really  so,  but  has  only  assumed  tbe  public  records.    A  policeman  testified 

character  in  order  to  pass  with  tbe  tbat  tbe  prisoner  bad  asked  bim  to 

otber  through  tbe  forms  of  tbe  intend-  leave  tbe  court  room  door  unlocked  so 

ed  larceny  so  tbat  detection  and  ar-  tbat  be  could  get  tbe  papers,  and  tbat 
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after  consulting  with  his  superior  offi-  suggested  the  offence,  or  originated  the 
cer  he  had  consented,  and  afterwards  criminal  intent  or  agreement :  Johnson 
lay  in  wait  for  him.  Held,  proper  to  «.  State,  8  Tex.  App.,  590,  distinguish- 
subject  this  witness  to  very  searching  ing  Spieden  v.  State,  8  Tex.  App.,  156, 
cross-examination,  and  to  ask  him  and  Pigg  «.  State,  43  Tex.,  108»  in  that 
whether  he  had  not  previously  had  im-  in  both  of  those  cases  the  detective,  as 
proper  dealings  with  the  prisoner,  and  the  owners'  agent,  suggested  and  in- 
put in  false  swearing  for  him.  The  duced  the  original  intent  to  commit 
jury  was  entitled  to  all  the  light  that  the  crime,  and  having  done  so,  acted  as 
would  have  been  furnished  by  former  one  of  the  party  throughout, 
transactions  between  them,  and  such  a  By  direction  of  the  prosecutor, 
question  might  have  tested  the  wit-  thieves  were  informed  that  on  a  given 
ness'  credibility  :  Saunders  «.  The  night  he  would  be  away  from  home; 
People,  88  Mich. ,  218.  the  thieves  came  and  were  taken  in  the 

Where  one,  to  ascertain  whether  A.,  act ;  held,  that  the  prosecutor  did  not 

who  was  under  injunction,  was  viola-  consent  to  the  taking,  and  the  thieves 

ting  his  patent,  requested  another  to  were  properly  convicted  :    Suaders  v. 

procure  a  set  of  teeth  made  upon  his  State,  8  Tenn.  Leg.  Reporter,  296,  cit- 

patent,  which  he  did  :    Held,  that  the  ing  Dodge  v.  Brittain,  Meigs,  86-7,  and 

patentee  had  a  right  to  resort  to  that  Kemp  v.  State,  11  Humph.,  820,  821-2. 

mode  of  ascertaining  whether  A.  was  The  detective   having  disclosed  to 

violatingthe  injunction,  and  that  it  did  the  police  the  place  of  an  intended 

not  constitute  a  license  to  A.  to  make  burglary,  the  proprietor  of  the  build- 

them:     Knowles  v.   Peck,  42  Conn.,  ing,  a  saloon,  upon  the  direction  of  the 

886.  police,  left  the  rear  door,  which  was 

Where  one  has  been  notified  of  a  de-  ordinarily  fastened  with  a  lock  and 
sign  to  steal  his  goods,  which  he  neither  bar,  unlocked  and  unbarred,  but  closed, 
onginated  nor  suggested,  he  may,  in  and  at  two  o'clock  at  night  the  def end- 
order  to  detect  the  thief,  direct  a  ser-  ant,  with  the  detective,  entered  through 
vant  or  agent  to  encourage  the  design,  that  door,  the  defendant  lifting  the 
and  afford  facilities  for  the  completion  latch  and  opening  the  door,  and  were 
of  the  crime  ;  and  such  facilities  will  arrested  by  the  police  and  the  proprie- 
not  affect  the  criminality  of  the  thief  :  tor.  who  were  lyinff  in  wait. 
State  V.  Duncan,  8  Rob.  (La.),  562.  Upon  the  trial  tne  court  refused  to 

It  is  not  consent  to  the  taking  for  the  instruct  that  the  lifting  of  the  latch 

owner  to  obtain  the  aid  of  a  detective,  and  opening  of  the  door  were,  under 

who,  for  the  purpose  of  detection,  joins  the  circumstances,  a  burglarious  break- 

the  defendant  in  a  criminal  act  de-  ing,  and  left  to  the  jury  to  say  whether 

signed  by  the  defendant  and  carried  the  proprietor  consented  to  the  entry 

into  execution  by  actual  theft :  Pigg  v.  by  defendant. 

State,  43  Tex.,  108,  109-110,  112.  Held,  no  error  :  State  v.  Jansen,  22 

Certain  merchants  had  employed  a  Kansas,  498. 

detective  to  discover  who  had  entered  Where  one  woman  went  with  an- 

and  robbed  their  store,  and  at  their  in-  other  to  a  physician's  office,  where  the 

stance  he  consorted  with  the  defendant  latter  woman  submitted,  but   not  in 

and  one  H.,  whom  the  merchants  sus-  presence  of  her  companion,  to  an  opera- 

pected  to  be  the  guilty  parties,  and  tion  for  abortion  ;  held,  the  companion 

who  agreed  with  each  other  and  with  was  not  accomplice :   Com.  v.  Drake, 

the  detective  to  rob  the  store.     The  124  Mass.,  21. 

merchants  supplied  the  detective  with  On  an  indictment  charging  the  de- 

a  key  to  facilitate  the  entry,  and  were  fendants  with  conspiring  with  A.   to 

prepared  to  arrest  the  culprits  when  it  commit  a  felony,  the  defendants  admit- 

was    effected.      Held,    that    the   con-  ted  certain  conversations  had  by  them 

spiracy  was  complete  when  the  appel-  with  A.,  and  put  in  evidence  by  the 

lant  and  H.  entered  into  the  agreement,  government,  tending  to  prove  the  crime 

and,  therefore,  their  amenability  was  charged  ;  but  testified  that  they  had, 

not  affected  by  the  subsequent  consent  while  employed  by  the  chief  of  the 

of  the  merchants  and  co-operation  of  detective  force  of  the  Commonwealth, 

the  detective  in  the  entry  of  the  store,  been  instructed  to  associate  with  per- 

unless  the  merchants  or  the  detective  sons  suspected  to  be  criminals,  and  to 


Vol.  XIV.]                          COrS  CRIMINAL  CASES.  561 

Reg  Y.  Woodman.  1879 

lead  them  along  by  pretending  to  con-  Mo.,  29  ;   Reynolds's  Case,  33  Gratt. 

cur  with  them,  and,  when  the  neces-  (Va.),  884. 

sary  proofs  had  been  obtained,  to  arrest  If  B.  and  C.  have  had  a  qaarrd  with 

them,    and   that   their   conversations  A.,  and  A.  approaches  B.  and  C,  when 

with  A.  were  for  this  purpose;   that  B.  commands  him  to  halt  or  he  will 

although  this  officer  had  ceased  to  hold  shoot  him,  and  C.  shoots  A. ,  the  circum- 

office  for  a  year,  they  had  been  em-  stances  do   not    necessarily  import  a 

ployed  by  him  more  or  less  since,  and  common  criminal  intent  between  B.  and 

had  pursued  the  same  methods  ;  and  C.  to  kill  A.,  so  as  to  make  B.  guilty: 

that  they  had  no  criminal  intent.  There  People  v.  Leith,   62  Cal.,  251;   Key- 

was  no  evidence  that  the  defendants  nolds's  Case,  82  Qratt.  (V<b.),  834 

had  been  informed  that  A.  wajs  a  sus-  See  also  Lamb  v.  State,  96  Ills.,  73, 

picious  character,  or  requested  to  ob-  2  Crim.  Law  Mag.,  472,  486  note,  as  to 

tain  evidence  against  him.     Held,  that  one  who  goes  out  with  another  to  com- 

evidence  of  the  officer,  who  formerly  mit  one  crime  and  such  other  commits 

had  employed  them,  was  inadmissible  murder. 

to  corroborate  their  testimony  :  Com-  See  also  Reg.  v.  Caton,  10  Eng.  Rep., 

mon wealth  v.  Cohn,  127  Mass.,  282.  507. 

One  is  not  responsible  for  a  beating  One  who  did  not  know  of  a  larceny 

inflicted  by  another,  however  wrong-  until  after  it  was  committed,  but  who 

f  ul  it  may  be,  simply  because  he  thinks  purchased  the  stolen  property  under 

the  punishment  deserved,  or  is  pleased  the  directions  of  an  officer,  with  money 

at  it  or  thinks  well  of  it.    He  must  do  furnished  by  the  officer,  is  not  an  ac- 

some  €tet,  though  never  so  slight,  to  complice:  People «.  Barrie,  49  Cal.,  342. 

encourage  the  iSdating  before  he  is  re-  The  fact  that  one  has  received  stolen 

sponsible  for  it.     He  is  not  legally  re-  property,  knowing  the  same  to  have 

sponsible  for  the  opinions  he  entertains,  been    feloniously  obtained,    does    not 

however    unjust  and  perverted    they  constitute  him  an  accomplice  in  the 

may  be,  but  is  responsible  for  all  his  burglary  by  which  possession  of  the 

acts:   Blue  v.  Christ,  4  Bradw.,  351 ;  goods  was  acquired:  State «. Hayden, 

Reynolds's  Case,  33  Oratt.,  834.  45  Iowa,  11. 

The  mere  mental  approval  by  a  by-  An  accessory  in  felony  cannot  be  con- 

stander  of  a  murder  committed  in  his  victed  on  an  indictment  charging  him 

presence,  does  not  make  him  an  accom-  as  the  principal  felon  :  State  d.  Wyck- 

plice  in  the  murder :   State  v.  Cox,  65  off,  31  N.  J.  L.,  65. 


[14  Cox's  Criminal  Cases,  179.] 

WESTERN  CIRCUIT. 

Winter  Assizes,  1879.    Devizes.    Monday,  January  13. 

(Before  Mr.  Justice  Mellor.) 

*Reo.  V.  Woodman  C).  .   [179' 

JFalte  prdmeet — PnmUuory  foUse  pretence — Ingnffident  to  tuitain  indidmeiU — Bemais 

fake  pretence. 

An  indictment  charged  one  Qr^ry  with  having  obtained  £80  from  prosecutor. 
Woodman,  on  the  false  pretence  that  he,  the  said  Gregory,  then  wanted  tlie  loan  of 
£80  to  enable  him  to  take  a  public  house  at  Melksham ;  by  means  of  which  said 
false  pretence  the  said  Gregory  did  then  unlawfully  and  fraudulently  obtain  the 
said  sum  from  the  sidd  Samuel  Woodman  with  intent  to  defraud.  Whereas  the  said 
Gregory  was  not  then  going  to  take  a  public  house  at  Melksham  ....  as  he  the 
said  Gregory  well  knew.  And  whereas  the  said  Gregory  did  not  then  want  a  loan 
of  £S0  or  any  money  to  enable  him  to  take  the  said  house : 

Held,  not  a  false  pretence  as  to  an  existing  fact. 

(')  Reported  by  H.  T.  TAMPLm,  Esq.,  Barrister-at-Law. 

28  Eng.  Rep,  7I 
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At  the  close  of  the  prosecutor's  evidence, 

Mellor,  J.:  It  seems  to  me  that  the  real  motive  and 
inducement  was  this :  the  prisoner  says,  ^'  I  am  going  to  take 
a  public  house ;  if  you  will  let  me  have  £30  I  will  do  so." 
The  inducement  for  all  was,  "I  shall  be  able  to  return  you 
the  £30  while  I  carry  on  business  at  Melksham."  •  It  was, 
therefore,  the  expectation  of  being  paid  out  of  the  profits  of 
the  business  at  Melksham.  The  old  rule  is,  there  must  be 
a  false  representation  of  that  being  alleged  to  be  a  fact  which 
is  not  a  fact. 

Mavenhill^  for  prosecution,  suggested  that  here  the  exist- 
ing fact  was  the  intention  of  prisoner. 

Mellor,  J.:  How  can  you  define  a  man's  mind ?  It  is  a 
mere  promissory  false  pretence. 

Havenhill  proposed  to  show  that  prisoner  was  not  able, 
at  the  time  of  making  the  pretence,  to  take  a  public  house. 

Mellor,  J.:  That  is  too  far  afield.  In  criminal  matters 
we  must  take  the  immediate  result.  This  is  one  of  those 
180]  cases  in  *  which  the  prosecutor  was  too  credulous. 
[After  having  conferred  with  JDen man,  J.,  the  learned  judge 
continued :]  My  brother  Den  man  is  clear  that  there  is  not 
enough  evidence  to  leave  to  the  jury  of  any  existing  false 
pretence.  We  both  think  that,  had  the  whole  circumstances 
been  known  earlier,  something  might  have  been  .made  of  a 
statement  by  the  prisoner  that  he  had  £30  at  home  and  that 
he  could  then  take  the  house. 


[14  Cox's  Criminal  Cases,  180.] 

WESTERN  CIRCUIT. 

Winter  Assizes,  1879.    Deyixea.    Monday,  January  18. 

(Before  Mr.  Justice  Denman.) 

Reg  v.  Saunders  ('). 

Offeneea  agavMt  Oie  Person  Ad — Dangeraiu  thinff^^IntefU — Qunliont  for  jury. 

Where  one  throws  away  an  explosive  machine  with  intent  that  another  shidl 
pick  it  up  and  be  injured  by  its  explosion,  he  is  guilty  of  casting  or  throwing  a 
dangerous  thing  under  the  English  statute. 

Prisoner  was  indicted  under  24  &  25  Vict.  c.  100,  ss.  28 
and  29.  The  former  section  renders  any  person  guilty  of  a 
misdemeanor  who  *' shall  unlawfully  and  maliciously,  by 
the  explosion  of  gunpowder  or  other  explosive  substance, 
burn,  maim,  disfigure,  disable,  or  do  any  grievous  bodily 
harm."    The  latter  section  making  it  a  felony  to  '*  unlawfully 

(^)  Reported  by  H.  T.  Tamplin,  Esq.,  Barrister-at-Law. 
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and  maliciously  cause  any  gunpowder  or  other  explosive 
substance  to  explode,  or  send  or  deliver  to,  or  cause  to  be 
taken  or  received  by,  any  person  any  explosive  substance 
or  any  other  dangerous  or  noxious  thing,  or  put  or  lay  in 
any  place,  or  cast  or  throw  at,  or  upon,  or  otherwise  apply 
to  any*  person,  any  corrosive  fluid,  or  any  destructive  or 
explosive  substance  with  intent  ....  to  maim,"  &c. 

It  was  proved  in  evidence  that  on  the  7th  of  September, 
1878,  prisoner  Saunders,  a  sailor,  travelled  in  company  with 
thirty  others,  all  in  uniform,  by  a  train  on  the  South  West- 
ern Kailway.  The  prosecutor,  Hunt,  swore  that  while  at 
work  near  Tisbury  *Mill  he  saw  the  prisoner,  who  [181 
was  leaning  out  of  a  compartment,  throw  something  from 
the  train.  This  afterwards  turned  out  to  be  an  ''electric 
fuse  detonator,"  i.e.,  the  cap  of  a  torpedo,  and  contains 
fulminate  mercury,  gun  cotton,  and  meal  powder.  The 
prosecutor,  not  knowing  the  nature  of  the  article  thrown, 
went  to  it  and  either  kicked  it  or  pulled  a  wire,  with  the 
result  that  it  exploded,  inflicting  thirty-five  wounds  on  his 
arm,  neck,  and  face.  One  of  the  witnesses  stated  that  prob- 
ably the  detonator  had  already  been  partially  exploded,  or 
otherwise  more  severe  injuries  must  have  been  inflicted  on 
the  prosecutor. 

At  the  close  of  the  case  for  the  prosecution, 

Murch  asked  his  Lordship's  opinion  whether  this  was  a 
dangerous  thing  within  the  meaning  of  the  statute. 

Denman,  J.:  Whether  this  is  a  dangerous  thing  or  not 
does  not  alter  the  case. 

Murch :    Is  there  here  any  evidence  of  any  wounding  % 

Denman,  J.:  If  the  jury  think  there  is  evidence  that  he 
threw  it  at  this  man  they  would  convict. 

Murch :  The  question  is,  is  it  not  too  remote  ?  The  evi- 
dence is  that  this  thing  was  thrown  down,  and  then  the 
man  picked  it  up  and  was  injured. 

Denman,  J.:  The  evidence  is  that  probably  these  things 
would  not  go  off  of  themselves.  I  doubt  whether  there  is 
any  evidence  of  a  wounding.  I  think  a  wounding  should 
be  a  direct,  not  an  indirect,  wounding.  If  one  laid  a  tor- 
I)edo  in  a  road  and  a  cart  wheel  exploded  it,  there  would  be 
a  question  for  the  jury. 

Murch :    Is  there  any  evidence  of  intent  1 

Denman,  J.:  That  is  for  the  jury.  There  is  evidence 
that  the  man  really  intended  that  the  prosecutor  should  take 
it  up  and  explode  it  so  as  to  bring  it  about  his  person,  which 
is  for  the  jury. 
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Murch:     What  evidence  is  there  that  this  man  could 
possibly  know  what  the  prosecutor  would  do  with  it  1 
Denman,  J. :    That  also  is  a  question  for  the  jury. 

Kinglate  for  the  prosecution. 
Murch  for  the  defence. 


[U  Cox's  Criminal  Caaes,  214.] 

NORTHERN  CIRCUIT. 

Liverpool  Winter  Assizes,  1879.    Thursday,  February  18, 1879. 

(Before  Mr.  Juatdoe  Lindley.) 

214]  *Reg.  V.  Hugh  Carey  ('). 

Apprehetuhn  by  a  police  oonttiable  wUhotU  having  varrnni  in,  kut  poviemon — Murder 
reduced  to  MmuUauffhter—Ganiaid  v.  Laxton  (2  B.  dk  S.,  363);  Cod  v.  Cabe  (45 
L.  /.,  Jf,  a,  101);  Reey  v.  Cox  (12  Cosft  C.  C,  4)  re/erred  to. 

One  who  murders  a  police  officer,  who  is  attempting  to  arrest  him  without  war- 
rant, may  be  convicted  of  manslaughter. 

The  prisoner  was  indicted  for  the  murder  of  Sewell,  a 

Solice  Serjeant  at  St.  Helen's.  It  appeared  that  on  the  Slst 
ay  of  October,  1878,  one  Pickavance,  the  foreman  at  the 
manufactory  at  which  the  prisoner  had  worked,  obtained  a 
warrant  from  the  justices  n>r  the  apprehension  of  the  pris- 
oner on  a  charge  of  threatening  to  shoot  him.  This  war- 
rant lay  upon  the  desk  at  the  police  station  at  St.  Helen's, 
and  a  man  who  was  not  the  prisoner  had  been  apprehended, 
and  subsequently  discharged,  owing  to  a  mistake  in  his 
identity. 
Early  in  the  morning  of  the  1st  day  of  November,  the 

Srisoner,  while  passing  along  a  street  with  something  evi- 
ently  buttoned  up  in  his  coat,  was  stopped  by  the  deceased, 
at  that  time  in  uniform  and  on  duty,  who  seized  him  by  the 
collar  and  demanded  to  know  what  he  had  in  his  coat,  some 
angry  conversation  and  scu£Eling  ensued,  whereupon  the 
prisoner  drew  a  revolver  from  his  trousers  pocket  and  shot 
Sewell,  the  police  constable,  dead. 

By  the  St.  Helen's  Improvement  Act,  1869,  sect.  257,  power 
is  given  to  constables  to  stop,  search,  and  detain  persons 
reasonably  suspected  of  knowingly  having  or  conveying 
anything  stolen  or  unlawfully  obtained. 

jSiggin^  Q.C.,  and  Shandy  for  the  prosecution. 

Commins  and  Imrrib^  for  the  prisoner. 

At  the  close  of  the  case  for  the  prosecution,  Commins,  for 

(1)  Reported  by  R.  T.  Tidswkll,  Esq.,  Bariister-at-Law. 
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the  defence,  submitted  that  there  was  no  case  of  murder  to 
go  to  the  jury. 

LiNDLEY,  J.:  The  arrest  by  Sewell  was  illegal.  Cases 
may  be  imagined  where  the  aosence  of  a  warrant  might  be 
no  defence,  as  *where  the  murder  was  premeditated.  [215 
It  is  abundantly  clear  that  if  the  deceased  was  arresting  the 
prisoner  on  PicKavance's  charge,  he  was  exceeding  his  duty 
oy  acting  without  a  warrant ;  if  he  was  arresting  nim  under 
the  powers  ^ven  by  the  local  act,  there  is  no  evidence  from 
which  the  lury  could  infer  that  the  deceased  reasonably 
suspected  the  prisoner  of  the  possession  of  stolen  goods,  and 
it  lay  on  the  prosecution  to  give  such  evidence. 

Prisoner  convicted  of  manBlaugTiter^  and  sentenced  to 
twenty  five  years  penal  servitude. 


[14  Cox's  Criminal  Cases,  216.] 

NORTHERN  CIRCITIT. 

Manchester  Winter  Assizes,  1878. 

(Before  Mr.  Justice  Manisty.) 

Liverpool  Spring  Assizes,  I8Y9. 

(Before  Mr.  Justice  lindley.) 

Reg.  V.  Adams  ('). 


Indictment  framed  in  two  counts ;  in  the  second  count  one  assignment  was  thai 
the  prisoner  swore  that  she  had  not  had  connection  with  a  "  man.^  ffeldy  bv  Man- 
isty, J.,  thi^  the  evidence  of  only  one  man  could  be  received;  by  Lindley,  J.,  after 
consulting  with  Lord  Justice  Thesiger,  that  the  evidence  of  several  men,  alleg^ing 
that  they  had  had  connection  with  prisoner,  was  admissible 

The  prisoner  was  indicted  for  perjury  arising  out  of  the 
evidence  she  gave  at  the  May  Salford  Sessions,  1878,  before 
W.  H.  Higgin,  Q.C.,  chairman,  in  a  charge  of  indecent  as- 
sault against  a  fellow  railway  passenger. 

Leresche  and  Nash^  for  prosecution. 

Addison^  for  prisoner. 

The  prisoner,  Annie  Adams,  had  given  evidence  at  the 
May  Salford  Sessions,  1878,  to  the  effect  that  she  had  been 
indecently  assaulted  in  a  railway  carriage  between  Reddish 
and  Manchester,  *by  a  man  who  was  convicted  and  [216 
sentenced  to  two  years'  hard  labor. 

At  the  trial  for  perjury  at  Manchester  Winter  Assizes, 
1878,  befote  Manisty,  J.,  it  was  objected,  and  the  objection 
held  good,  that  under  the  indictment  the  evidence  of  only 

(1)  Reported  by  R.  T.  Tmswiix,  Esq.,  Barrister-at-Law. 
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one  man  that  he  had  had  criminal  connection  with  the  pris- 
oner previous  to  May  last  could  be  received. 

After  two  days'  trial  the  jury  did  not  agree  and  the  pris- 
oner was  discharged  on  bail. 

At  the  second  trial,  at  Liverpool  Spring  Assizes,  1879,  the 
same  objection  was  taken  but  overruled,  Mr.  Justice  Lind- 
ley,  after  consulting  Lord  Justice  Thesiger,  states  that,  with- 
out an  amendment,  he  would  receive  tlie  evidence  of  more 
than  one  man,  but  would  grant  a  case  for  the  Court  of  Crim- 
inal Appeal  if  necessary. 

After  a  second  two  days'  trial,  and  the  jury  had  been 
locked  up  for  several  hours,  they  were  discharged  and  the 
prisoner  again  admitted  to  bail. 


[14  Coz'8  Criminal  Cases,  216.) 

COURT  OF  CRIMINAL  APPEAL. 

Friday,  Dec  6,  18Y8. 

(Before  Kelly,  C.B.,  Mellor,  J.,  Denman,  J.,  Lindley,  J.,  and  Hawkins,  J.) 

Reg.  V.  Walter  Brownlow  C). 

l0arceny  Act  (24  dh  26  Vict.  e.  96),  «.  76 — Agent  receiving tnaneyn — DireeUon  in  wriHnff 

to  appfy  the  same — EmbetdaMnU 

The  prisoner  was  an  agent  employed  to  sell  goods  on  commission,  and  as  soon  as 
he  received  moneys  from  customers  he  was  to  remit  them  to  his  employers.  Dar- 
ine  the  employment,  the  prosecutor  wrote  to  the  prisoner,  '*  We  will  send  H.,  B., 
and  P.  their  biUs  at  the  end  of  the  month,  and  the  same  day  that  yoa  receive  the 
money  from  the  customers  yon  must  remit  it  to  ns.  We  will  attena  to  your  order, 
aa  our  arrangements  were  to  remit  as  soon  as  you  received  it,  as  you  said  they  would 
not  pay  much  before  the  20th  of  each  month." 

21 /J  *Heldf  that  this  letter  was  not  a  direction  in  writing  as  to  the  application 
or  disposition  of  moneys  received  by  the  prisoner  w^ithin  the  meaning  of  sect  76  of 
24  &  26  Vict  c.  96. 

Case  reserved  for  the  opinion  of  this  court  by  Fry,  J. 

The  indictment  contained  three  coants : 

The  first  charged  the  prisoner  with  having  received  £12 
125.  on  the  7th  day  of  February,  1878,  from  one  Edward 
Wood,  and  with  having  converted  the  same  to  his  own  use. 

The  second  count  charged  the  prisoner  with  having  re- 
ceived a  sura  of  £8  14*.  9d.  on  the  2d  day  of  March,  1878, 
from  one  Birkhamshaw,  and  having  in  like  manner  con- 
verted the  same  to  his  own  use. 

The  third  count  charged  the  prisoner  with  the  receipt  of 
a  sum  of  £11  on  the  18th  day  of  February,  1878,  from  one 
Hilton,  and  having  converted  the  same  to  his  own  use. 

(*)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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The  questions  for  decision  arise  under  the  75th  section  of 
the  24  and  25  Vict.  c.  96. 

It  appeared  from  the  evidence  that  Edward  Thorneycrof t 
carried  on  business  in  partnership  with  his  brother  at  Chester- 
ton in  Staffordshire,  as  a  brickmaker.  That  he  engaged  the 
prisoner  to  act  as  an  agent  in  Derby  in  October,  18T7.  That 
the  duties  of  the  prisoner  were  to  sell  goods  on  commission 
at  5  per  cent.  That  as  he  received  the  moneys  from  the  cus- 
tomers, he  was  to  remit  them  to  his  principals. 

It  appeared  further,  that  in  the  course  oi  business  he  sent 
orders  to  his  principals,  who  accordingly  supplied  the  goods 
to  the  customers. 

It  was  proved  that  the  three  sums  mentioned  in  the  indict- 
ment had  been  received  by  the  prisoner  in  respect  of  goods 
supplied  by  his  principals,  and  that  the  same  had  not  been 
paid,  or  accounted  for  to  his  principals,  but  had  been  con- 
verted by  him  to  his  own  use. 

On  the  26th  day  of  November,  1877,  Thorneycrof t  wrote 
to  the  prisoner  a  letter,  the  material  parts  of  which  are  as 
follows  ; 

*'  We  will  send  Mr.  Hand,  Mr.  Blood,  and  Mr.  Pember- 
ton,  their  bills  at  the  end  of  the  month,  and  the  same  day 
that  you  receive  the  money  from  the  customers  you  must 
remit  it  to  us.  We  will  attend  to  your  order,  as  our  ar- 
rangements were  to  remit  as  soon  as  you  received  it,  as  you 
said  they  would  not  pay  much  before  the  20th  of  each 
month." 

Upon  this  state  of  facts  two  questions  arose  :  First, 
whether  the  prisoner  had  been  intrusted  with  the  three  sums 
of  money  mentioned  in  the  indictment  or  any  of  them  within 
the  meaning  of  the  75th  section  of  the  24  &  25  Vict.  c.  96 ; 
secondly,  whether  the  letter  of  the  26th  day  of  November, 
1877,  was,  within. the  meaning  of  the  same  section,  a  direc- 
tion in  writing  to  apply,  pay,  or  deliver  the  said  three  sums 
or  any  of  them. 

The  prisoner  was  found  guilty  subject  to  this  case. 

I  submit  the  questions  for  the  decision  of  the  Court  for 
Crown  Cases  Reserved. 

*Pry,  J.,  appended  to  the  case  the  following  memo-  [218 
randum : 

'*The  questions  turn  upon  the  construction  of  the  75th 
section  of  the  24  &  25  Vict.  c.  96.  It  seems  to  me  open  to 
question  whether  the  prisoner  can  be  considered  to  have 
been  intrusted  with  the  money. 

"  1.  The  general  drift  of  the  75th  section  seems  to  shaw 
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that  it  is  intended  to  apply  rather  to  agents  to  pay  than 
to  agents  to  receive  money. 

"2.  The  direction  in  the  present  case  to  pay  to  the  prin- 
cipal shows  that  the  principal  did  not  treat  himself  as  hav- 
ing received  the  money.  Can  a  man  who  has  not  been  in 
possession  of  money  trust  another  with  iti 

"3.  If  the  direction  had  been  to  receive  from  *  A.'  and  to 
pay  to  '  B.'  the  case  might  have  been  different ;  because 
there  the  transaction  may  be  deemed  to  be  of  a  twofold 
character,  viz.,  first,  a  constructive  receipt  of  the  money  by 
the  principal ;  secondly,  an  intrusting  of  the  same  money 
to  the  agent  to  pa^.  But  here  the  direction  being  simply  to 
•pay  to  the  principal,  the  second  part  of  the  transaction 
which  would  have  brought  it  within  the  scope  of  the  section 
is  wanting. 

^'4.  The  language  of  this  section  with  regard  to  the  agent 
being  intrusted  must  be  contrasted. with  the  language  of  the 
68th  section,  where  money  in  the  position  of  that  now  in 
question  is  described  as  having  been  delivered  to,  or  re- 
ceived, or  taken  into  possession  by  the  person  receiving  it. 

^'5.  It  appears  to  me  doubtful  whether  the  Legislature 
were  minded  to  make  the  misapplication  of  all  moneys  re- 
ceived by  one  person  to  the  use  of  another,  in  respect  of 
which  a  written  direction  had  been  given,  criminal. 

*'See  Reg.  v.  Tatlock  (2  Q.  B.  Div.,  157;  13  Cox's  C.  C, 
328),  particularly  the  judgment  of  Amphlett,  B." 

Horace  Smithy  for  the  prisoner :  The  conviction  cannot  be 
sustained.  The  indictment  against  the  prisoner  was  not  for 
embezzlem'ent,  but  for  converting  moneys  which  had  been 
intrusted  to  him  with  a  direction  in  writing  to  apply  the 
same,  under  the  24  &  25  Vict.  c.  96,  s.  76.  The  learned 
counsel,  having  read  Pry,  J.'s  observations  on  the  memoran- 
dum to  the  case,  was  stopped  by  the  court 

Vesey  Fitzgerald^  for  the  prosecution :  The  conviction 
was  rignt.  The  case  finds  that  the  prisoner  was  an  agent  to 
the  prosecutors,  and  the  letter  of  the  26th  day  of  Novem- 
ber, 1877,  from  the  prosecutors  was  a  written  direction  to 
him  as  to  the  application  of  all  moneys  he  might  receive  for 
them.  Sect.  76  says :  "  Whosoever  having  b^n  intrusted," 
it  does  not  say  *'by  the  employer,"  but  leaves  it  generally, 
"an  agent  having  been  intrusted  ;"  and  here  the  prisoner 
was  intrusted  with  the  money  by  the  prosecutor's  custom- 
ers. Then  the  letter  supplies  the  direction  what  he  was  to 
do  with  it,  viz.,  to  remit  the  money  the  same  day  that  he 
received  it  to  his  employers.  [Denman,  J.:  The  letter 
amounts  to  no  more  than  an  intimation  that  as  soon  as  he 
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*ha8  received  any  moneys  he  is  to  remit  them  on  the  [21 9 
same  day.]  The  direction  in  this  letter  is  quite  as  specific 
as  that  in  Heg.  v.  Christian  (L.  Rep.,  2  C.  C.  R.,  94 ;  12 
Cox's  C.  C,  602).  [Mellor,  J.:  ]So;  there  the  prisoner 
received  a  specific  sum  of  £336,  to  apply  in  payment  of  cer- 
tain shares.  This  was  embezzlement  if  a  criminal  offence 
at  all.] 

Kellt,  C.B.:  I  am  of  opinion  that  this  conviction  must 
be  quashed.  In  the  cases  cited  the  prisoners  were  intrusted 
by  the  prosecutors  with  moneys,  with  specific  directions  how 
to  apply  them  ;  but  in  the  present  case  there  was  no  written 
direction  at  all  which  specifically  applies  to  the  moneys 
mentioned  in  this  indictment. 

Mellor,  J.:  I  am  of  the  same  opinion.  This  is  not  a 
case  within  the  24  &  25  Vict.  c.  96,  s.  75.  The  reasons  given 
by  Fry,  J.,  show  very  satisfactorily  that  the  prisoner  ought 
to  have  been  acquitted. 

Denman,  J.:  I  am  of  the  same  opinion.  The  only  (j[ues- 
tion  is  whether  the  letter  was  a  direction  in  writing  within 
the  meaning  of  sect.  75  of  the  24  &  25  Vict.  c.  96  ?  I  think 
it  is  very  doubtful  whether  the  letter  was  ever  intended  to 
apply  to  any  other  than  the  three  named  persons'  accounts. 
At  all  events  it  is  ambiguous,  and,  in  the  absence  of  any 
finding  by  the  jury  to  that  effect,  I  do  not  feel  justified  in 
holding  that  it  did  so  apply.  The  arrangements  referred  to 
in  the  latter  part  of  the  letter  may  have  been  by  parol  for 
all  we  know. 

LiNDLEY,  J. :  I  am  of  the  same  opinion.  Two  questions 
are  reserved  for  us :  (1)  Whether  the  prisoner  had  been  in- 
trusted with  an^  of  the  sums  of  money  mentioned  in  the 
indictment  within  the  meaning  of  the  75th  section.  Upon 
that  question  I  am  of  opinion  that  he  was  not.  (2)  Whether 
the  letter  was  a  direction  in  writing  to  apply,  pay,  or  de- 
liver any  of  them  within  sect.  75.  I  think  it  was  not ;  it  is 
too  ambiguous,  and  I  am  disposed  to  think  that  it  referred 
to  the  three  customers  previously  mentioned  in  the  letter. 

Hawkins,  J.:  I  am  of  the  same  opinion.  The  letter  is 
ambiguous  in  its  terms,  but,  assuming  that  it  does  apply  to 
all  sums  of  money  received  by  the  prisoner  on  the  prosecu- 
tor's account,  the  case  is  not  within  sect.  75,  which  only 
applies  in  my  judgment  where  the  agent  has  been  intrusted 
by  his  employer  with  money  accompanied  by  a  direction  in 
writing  how  to  apply  it,  and  not  where  the  agent  receives 
the  money  from  a  third  person  on  behalf  of  his  master  as 
in  this  case. 

Conviction  quashed. 
28  Bng.  Rep.  73 


570  COX'S  CRIMINAL  CASES.  [Vol.  XIV. 

1878  Reg.  V.  Treadgold. 


[14  Cox's  Criminal  Cases,  220.] 

COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Nov.  16,  1878. 

(Before  Kelly,  C.B.,  Denman,  J.,  Lindley,  J.,  Manisty,  J.,  and  Hawkins,  J.) 

220]  *Reg.  V.  Treadgold  C). 

JurfMUcihn —  Venue — BmbezdemenL 

It  was  the  duty  of  the  prisoner,  a  commercial  traveller,  to  remit  daily  to  his  em- 
ployers, who  resided  in  London,  the  moneys  wbich  he  collected,  without  reduction. 
The  prisoner,  on  the  1st  and  2d  of  March,  1878,  collected  at  Newark  two  sums  of 
money  which  he  did  not  remit  or  account  for  till  the  first  week  in  April,  when  one 
of  his  employers  went  to  Grantham,  where  the  prisoner  resided,  saw  him,  and  taxed 
him  with  receiving  moneys  and  not  accounting  for  them.  The  prisoner  then  and 
there  handed  to  his  employer  a  list  of  moneys  he  had  collected  and  not  accounted 
for,  including  the  above  two  sums.  There  was'  no  evidence  that  the  prisoner 
returned  from  Newark  (which  is  within  easy  access  of  Grantham)  to  Grantham  on 
either  of  the  days  or  at  what  times  of  the  days  he  received  the  two  sums  of  money. 
He  was  indicted  and  convicted  at  the  borough  of  Grantham  Quarter  Seeaions  for 
embezzliug  the  above  two  sums  of  money : 

Held,  tlmt  the  conviction  was  bad,  as  there  was  no  evidence  of  any  embezdement 
within  the  borough  of  Grantham. 

Case  reserved  for  the  opinion  of  this  court  by  the  Re- 
corder of  the  borough  of  Grantham,  Notts. 

The  prisoner  was  tried  before  me  at  the  sessions  held  for 
the  borough  of  Grantham,  on  the  23d  day  of  July,  1878,  on 
an  indictment  charging  him  with  having  in  the  borough  of 
Grantham  embezzled  the  several  sums  of  £2  Bs.  and  £6  11^. 
6d.  respectively,  the  property  of  Nathan  Defries  and  an- 
other, his  masters. 

The  prisoner  was  employed  by  the  prosecutors  as  a  com- 
mercial traveller,  under  a  written  agreement,  by  which  he 
was  bound  to  remit  daily,  without  any  reduction  whatso- 
ever, any  moneys  collected  by  him  on  their  account. 
221]  *0n  the  1st  and  2d  day  of  March,  1878,  the  pris- 
oner being  then  at  Newark,  in  the  course  of  his  occupation 
as  commercial  traveller,  received  on  account  of  his  masters 
the  sum  of  £2  6^.  from  one  H.  Slater,  and  the  sum  of  £6 
11^.  Qd.  from  Thomas  Edwards  respectively.  He  never  ac- 
counted to  them  for  the  money,  or  informed  them  that  he 
had  received  it  except  as  hereafter  stated. 

It  was  proved  that  the  prisoner  resided  at  Grantham,  but 
there  was  no  evidence  to  show  that  he  returned  to  Gran- 
tham on  either  of  the  days,  or  at  what  time  on  the  respective 
days  he  received  the  said  several  sums  of  money. 

It  was  within  the  knowledge  of  the  jury  that  Newark  was 
fourteen  and  three-quarter  miles  from  Grantham,  and  witbin 

(*)  Reported  by  Johx  Thompson,  Esq.,  Barrister-atLaw. 
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easy  access  of  it  by  train,  although  no  formal  proof  was 
given  of  the  fact. 

In  the  first  week,  in  April,  1878,  Nathan  Defries,  one  of 
the  prisoner's  employers,  proceeded  to  Grrantham  and  had 
an  interview  with  the  prisoner  there ;  and,  on  taxing  him 
with  receiving  money  on  account  of  his  employers  which  he 
had  not  accounted  for  to  them,  the  prisoner  handed  to  the 
said  Nathan  Defries  a  list  of  amounts  he  had  received  and 
not  accounted  for,  in  which  list  the  two  items  of  £2  6^.  and 
JE6  11^.  6d.  appeared. 

Upon  the  above  facts  it  was  contended,  on  behalf  of  the 
prisoner,  that  the  indictment  failed  of  proof,  the  embezzle- 
ment, if  embezzlement  there  was,  having  been  committed  at 
Newark  in  the  county  of  Nottingham,  where  the  money  was 
received  and  appropriated  by  him,  and  not  at  Grantham  in 
the  county  of  Lincoln.  , 

On  the  part  of  the  prosecution  it  was  contended  that  the 
venue  was  well  laid  at  Grantham,  the  offence  having  been 
commenced  at  Newark  and  completed  at  Grantham ;  and 
that,  by  virtue  of  the  statute?  &  8  Geo.  4,  c.  64,  s.  12,  a  perr 
son  may  be  tried  either  in  the  county  in  which  he  began,  or 
that  in  which  he  completed  the  offence. 

I  overruled  the  objection,  holding  that,  as  the  prisoner 
lived  at  Grantham,  but  a  short  distance  from  Newarik,  there 
was  evidence  from  which  the  jxxry  might  infer  that  the  pris- 
oner would  return  home  from  Newark  on  the  day  he  re- 
ceived the  monev ;  and  that,  as  it  was  his  duty  to  remit 
daily  the  money  he  collected,  the  failure  to  do  so  was  suffi- 
cient evidence  of  embezzlement,  and  I  declined  to  withdraw 
the  case  from  the  jury. 

The  prisoner  was  found  guilty,  and  I  passed  sentence  upon 
him,  reserving  the  point  as  to  the  venue,  and  admitting  him 
to  bail  pending  the  decision  of  it  by  the  court. 

The  question  reserved  is  whether,  under  the  circumstances 
above  disclosed,  the  venue  was  well  laid  in  Grantham. 
If  the  court  should  be  of  opinion  that  it  was,  the  conviction 
to  stand ;  or,  if  of  the  contrary  opinion,  to  be  quashed. 

Wm.  John  Ewins  Bennett. 

W.  J.  Smithy  for  the  prisoner :  There  was  no  evidence 
that  the  *prisoner  returned  to  Grantham  before  the  [222 
first  week  in  April,  and  the  receipt  of  the  moneys  was  a 
month  previous^  at  Newark.  The  alleged  embezzlement 
consisted  in  the  fact  of  non-accounting,  but  at  Grantham  he 
did  account  for  the  receipt  of  the  moneys.  It  is  true  that  it 
was  his  duty  to  have  remitted  daily  the  moneys  he  had  col- 
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lected  without  any  redaction,  and  it  does  not  appear  that 
he  was  ever  at  Grantham  between  the  time  of  receiving  the 
money  and  the  first  week  in  April.  [Hawkins,  J. :  The 
only  statement  in  the  case  bearing  on  this  is,  that  the  pris- 
oner lived  at  Grantham.  Denman,  J.:  Where  did  the 
prisoner  feloniously  appropriate  the  moneys  to  his  own  use  1] 
From  the  case  it  is  impossible  to  say,  but  it  does  not  appear 
that  he  did  so  appropriate  them  at  Grantham.  [Kelly, 
C.B.:  It  lies  on  the  prosecution  to  show  that  the  embezzle- 
ment took  place  at  Grantham.]  The  cases  of  Heg.  v.  Ro- 
gers (14  Cox's  C.  C,  22 ;  47  L.  J.,  11,  M.  C),  and  JReg.  v. 
Murdoch  (2  Den.  C.  C,  298  ;  5  Cox's  C.  C,  360),  were  then 
cited.  In  the  present  case  the  evidence  pointed  to  an  em- 
bezzlement at  iNewark,  if  there  was  any  embezzlement  at  all, 
but  there  was  no  evidence  of  any  embezzlement  at  Grantham. 

No  counsel  appeared  to  argue  for  the  prosecution. 

Kelly,  C.B.:  This  conviction  must  be  quashed.  There 
was  no  evidence  at  all  which  showed  the  completion  of  the 
offence  of  embezzlement  at  Grantham.  It  is  quite  consistent 
with  the  facts  stated  in  the  case  that  there  was  probably  an 
act  of  embezzlement  at  Newark,  but  even  that  is  not  clear. 
The  case  states  that  the  prisoner  resided  at  Grantham,  and 
that  there  was  no  evidence  to  show  that  he  returned  to 
Grantham  on  either  of  the  days  he  received  the  several  sums 
of  money.  It  further  states  that  in  the  first  week  of  April 
one  of  the  prisoner's  emploj'^ers  proceeded  to  Grantham  and 
had  an  interview  with  the  prisoner,  and  taxed  him  with  re- 
ceiving moneys  which  he  nad  not  accounted  for  to  them, 
and  that  the  prisoner  handed  to  him  a  list  of  amounts  he 
had  received  and  not  accounted  for,  in  which  list  the  two 
items  charged  in  the  indictment  appeared,  and  there  the  evi- 
dence stops.  It  is  impossible  to  say  upon  these  facts  that 
there  was  any  evidence  of  embezzlement  at  Grantham,  s^d 
therefore  under  the  circumstances  the  conviction  must  be 
quashed. 

Denman,  Lindley,  Manisty,  and  Hawkins,  JJ.,  con- 

^^^^®^-  Conviction  quashed. 

Soe  note,  ante,  p.  28. 
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[U  Cox's  CrimiDal  Cases,  223.] 

COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Noy.  Id,  1878. 

(Before  Eellji  C.B.,  Denmao,  J.,  Lindley,  J.,  Manisty,  J.,  and  Hawkins,  J.) 

*Reg.  V.  Thomas  Hughes  (*).  [223 

Larcmtf — Recent  pouemon — Emdenee  for  the  jury, 

A  bag  was  left  by  the  owner  on  a  Saturday  ni^t  near  to  a  place  where  the  pris- 
oner and  two  other  persons  were  at  the  time.  The  prisoner  passed  by  the  place 
on  his  way  home,  and  shortly  afterwards  one  of  the  other  two  persons  followed  in 
the  same  direction.  That  person  and  the  prosecutor  then  met  tine  prisoner  comine 
back  to  his  home  from  the  opposite  direction,  and  being  questioned  he  denied  aU 
knowledge  of  the  bag,  and  said  that  he  had  been  in  the  neighboring  wood  for  fire- 
wood. The  wood,  the  prisoner's  cottage,  and  some  disused  farm  buildings  near  it 
were  then  searched,  without  success.  On  the  Monday  momine,  the  bag  was  found 
in  a  haylofl  in  one  of  the  disused  farm  buildings  near  to  the  highway.  There  was 
no  door  to  it  and  passers-by  had  easy  access  to  it.  The  prisoner  was  then  taken  into 
custody  for  stealing  the  bag,  and  said  to  the  constable,  after  preYiously  denying  he 
bad  taken  the  bag,  "  I  suppose  I  shall  get  a  month  for  this,"  and  made  use  of  some 
other  words  of  no  more  definite  meaning. 

The  chairman  left  all  the  facts  to  the  jury  as  CYldence  from  which  they  might  in- 
fer that  the  prisoner  had  had  possession  of  the  bag,  and  directed  them,  if  they  found 
so,  to  treat  the  case  as  one  of  recent  possession: 

Hdd,  that  the  chairman's  ruling  was  wrong,  and  that  he  ought  to  haYe  directed  an 
acquittal 

At  the  General  Quarter  Sessions  of  the  peace  for  the 
county  of  Denbigh,  bolden  at  Denbigh  on  the  11th  day  of 
April,  1878,  the  prisoner  was  indicted  for  stealing  a  bag  con- 
taining a  number  of  articles,  the  property  of  one  David 
Yaughan. 

It  was  proved  at  *the  trial  that  a  few  minutes  before  the 
bag  *was  missed,  which  was  about  10  p.m.,  on  Sat-  [224 
nrday,  the  12th  day  of  January,  1878,  the  prisoner  and  two 
other  men,  named  Thomas  Bagnall  and  William  Bagnall, 
were  near  a  wall  bv  the  roadside  on  which  it  had  been  placed 
by  the  prosecutor's  wife  while  she  went  into  a  shop  close  by, 
but  none  of  the  three  men  were  seen  in  possession  of  the  bag 
at  that  or  any  other  time. 

The  prisoner  passed  the  wall,  where  the  bag  was  placed, 
on  his  way  home,  and  shortly  afterwards  William  Isagnall 
followed  nim  in  the  same  direction. 

After  passing  the  prisoner's  cottage,  William  Bagnall, 
and  the  prosecutor,  David  Yaughan,  met  the  prisoner  com- 
ing back  to  his  cottage  from  the  opposite  direction.  When 
questioned,  the  prisoner  denied  ail  knowledge  of  the  bag, 

Q)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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and  stated  that  he  had  been  into  a  neighboring  wood  to  fetch 
firewood. 

It  was  proved  on  cross-examination  that  the  owner  of  this 
wood  allowed  his  work  people  to  collect  firewood  for  their 
own  use  there,  and  also  tnat  the  prisoner  had  formerly 
worked  for  him,  but  was  not  doing  so  at  the  time  in  question. 

William  Bagnall  and  the  prosecutor,  David  Yaughan,  in 
company  with  the  prisoner,  searched  the  wood,  the  prison- 
er's  cottage,  and  some  disused  farm  buildings  at  the  back  of 
his  cottage  for  the  bag,  which  could  not  be  lound. 

On  the  Monday  following  the  bag  was,  however,  found 
by  the  police  constable  iii  an  old  hayloft,  in  one  of  the  dis- 
used farm  buildings  mentioned  above. 

These  disused  buildings,  including  the  hayloft,  belonged 
to  an  adjoining  farm  in  the  occupation  of  a  person  of  the 
name  of  Griffith,  and  were  not  connected  with  the  prisoner's 
cottage  or  garden  otherwise  than  that  he,  as  well  as  others, 
had  access  to  them.  The  hayloft  had  no  door,  and  was  near 
the  high  road. 

The  prisoner  was  a  farm  laborer,  and  had  worked  in  the 
neighborhood  all  his  life,  but  there  was  no  evidence  of  his 
having  worked  for  the  aforesaid  Griffith  or  on  his  farm. 

When  the  bag  was  found,  the  constable  took  the  prisoner 
to  the  police  station  at  Ruabon,  a  distance  of  between  four 
and  five  miles.  On  their  way  there  the  prisoner,  having  pre- 
viously denied  to  the  constable  that  he  had  committed  the 
robbery,  said,  "Well,  it's  no  use,  I  suppose.  I  suppose  I 
shall  get  a  month  for  this.  What  do  you  think T^  He 
added,  "  Some  people  get  more  than  others,"  and  afterwards 
said,  "It's  very  odd ;  people  get  transported,  and  when  they 
come  back  they  begin  the  same  things  again." 

I  told  the  jury  that  in  a  case  of  larceny,  after  proving  that 
the  goods- were  stolen,  proof  that  they  were  found  in  the 
possession,  or  under  the  control  of  the  prisoner  shortly  after- 
wards, and  that  he  did  not  give  a  satisfactory  account  of  the 
manner  in  which  he  came  by  them,  is  good  presumptive  evi- 
dence of  the  prisoner  having  stolen  them.  I  directed  the 
jury  to  apply  this  rule  to  the  present  case,  and  to  take  the 
evidence  and  the  whole  of  the  circumstances,  together  with 
225]  the  prisoner's  statements  *into  their  consideration, 
and  say  whether  he  was  guilty  or  not  guilty  of  the  offence 
charged  against  him. 

The  counsel  for  the  prisoner  took  exception  to  this  direc- 
tion on  the  ground  that  there  was  no  evidence  to  go  to  the 
jury  to  show  that  the  bag  was  ever  in  the  possession  or  un- 
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der  the  control  of  the  prisoner,  so  as  to  raise  a  presumption 
of  his  guilt  from  his  not  giving  any  account  of  it. 

I  declined  to  alter  my  direction  to  the  jury,  being  of  opin- 
ion that,  under  all  the  circumstances,  there  was  evidence 
sufficient  to  justify  my  direction,  and  the  application  of  the 
above  rule  so  as  to  raise  a  presumption  of  the  prisoner's 
guilt. 

The  jury  found  him  guilty,  and  he  was  admitted  to  bail 
to  appear  to  receive  judgment  at  the  quarter  sessions  of  the 
peace  to  be  holden  for  the  county  of  l)enbigh  when  called 
upon. 

The  opinion  of  the  Court  for  the  Consideration  of  Crown 
Cases  Reserved  is  requested  whether  there  was  any  evidence 
which  ought  to  have  been  left  to  the  jury  that  the  bag  had 
been  in  the  possession  or  under  the  control  of  the  prisoner, 
so  as  to  make  the  aforesaid  rule  applicable  to  this  case. 

If  the  court  should  be  of  opinion  that  there  was  any  such 
evidence  for  the  jury,  the  conviction  to  stand ;  if  of  a  con- 
trary opinion,  to  be  quashed. 

Thomas  Hughes,  Chairman. 

No  counsel  appeared  to  argue  on  either  side. 

Kelly,  C.B.:  The  question  reserved  for  our  decision  is 
whether  there  was  anv  evidence  which  ought  to  have  been 
left  to  the  jury  that  the  bag  had  been  in  the  possession  of 
the  prisoner,  or  under  the  control  of  the  prisoner,  so  as  to 
make  the  rule  alluded  to  applicable  to  this  case.  We  can 
find  no  evidence  tbat  the  bag  had  been  in  the  possession  of 
the  prisoner  or  under  his  control ;  and  therefore  the  convic- 
tion must  be  quashed. 

Denman,  J.:  I  am  of  the  same  opinion.  If  the  case  had 
been  left  in  a  different  way  to  the  jury  there  might  have 
been  something  for  them  to  consider,  viz.,  the  statements 
made  by  the  prisoner  to  the  police  constable.  But  with  re- 
spect to  the  direction  of  the  chairman,  that  the  jury  might 
proceed  to  consider  the  case  on  the  basis  of  the  doctrine  of 
recent  possession,  there  was  no  evidence  at  all  of  any  posses- 
sion by  the  prisoner.  The  jury  must,  therefore,  have  been 
misled,  and  the  conviction  cannot  be  sustained. 

Manisty,  Lindley,  and  Hawkins,  JJ.,  concurred. 

Conviction  quashed. 
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[14  Cox's  Criminal  Cases,  226.] 

COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Nov.  16,  1878. 

(Before  Kelly,  C.B.,  Denman,  J.,  Lindley,  J.,  Manisty,  J.,  and  HawkLos,  J.) 

226]  *Rb».  v.  Orton  and  Others  C). 

Prize  fight — CombatatUM  with  fflovet  on — Sparring  maUh, 

Divers  persons  assembled  in  a  room,  entrance  money  being  paid,  to  witness  a 
fight  between  two  persons.  The  combatants  fought  in  a  ring  with  gloves,  each 
being  attended  by  a  second,  who  acted  in  the  same  way  as  a  second  at  prize  fights. 
The  combatants  fought  for  about  forty  minutes  with  great  ferodty,  and  severely 
punished  each  other.  The  police  interfered  and  arrested  the  defendants,  who  were 
among  the  spectators. 

Upon  the  trial  of  an  indictment  against  them  for  unlawfully  assembling  together 
for  the  purpose  of  a  prize  fight,  the  chairman  directed  the  jury  that,  if  it  was  a 
mere  exhibition  of  skill  in  sparring,  it  was  not  ille^l ;  but,  if  the  parties  met  in- 
tending to  fight  till  one  gave  in  from  exhaustion  or  injury  received,  it  was  a  breach 
of  the  law  and  a  prize  fight,  whether  the  combatants  fought  in  gloves  or  not^  and 
left  it  to  the  jury  to  say  whether  it  was  a  prize  fight  or  not : 

Hdd,  that  the  jury  were  properly  directed. 

The  following  case  was  reserved  by  Sir  Frederick  Thomas 
Fowke,  Bart.,  chairman  of  the  general  quarter  sessions  of 
the  peace  for  the  county  of  Leicester : 

John  Orton,  William  Burrows,  Alfred  Greenfield,  Henry 
Wilkinson,  Charles  Orton,  George  Orton,  James  Westerman, 
Edward  Bodycott,  William  Cave,  Thomas  Hall,  George 
Hardy,  Henry  Stokes,  Joseph  Collins  {alias  Tug  Wilson), 
and  William  Henry  Neale  were  tried  before  me  at  the  general 
quarter  sessions  of  the  peace  for  the  county  of  Leicester, 
held  on  the  15th  day  of  October,  1878,  for  assembling  to- 
gether for  the  purpose  of  a  prize  fight. 

The  indictment  contained  six  other  counts,  three  of  them 
227]  for  *as8aulting  police  constables  in  the  execution  of 
their  duty,  and  three  other  counts  for  common  assaults  on 
the  same  constables. 

It  was  given  in  evidence  that  the  defendants  had  assem- 
bled, together  with  others  to  the  number  of  a  hundred  and 
upwards,  in  a  room  in  a  vacant  building  which  they  had 
taken  possession  of  without  the  consent  of  the  owner ;  that 
one  shilling  entrance  was  charged  to  each  person  ;  that  then 
the  door  was  barricaded  to  prevent  access  by  the  police  or 
any  other  person  ;  that  the  two  defendants  Orton  and  Bur- 
rows were  the  combatants.  Each  was  stripped  to  the  waist, 
a  space  roped  in  for  a  ring,  and  each  combatant  was  at- 
tended by  his  second,  on  whose  knee  he  sat  in  the  intervals 

(*)  Reported  by  John  Thompson,  Esq.,  BarrUter-at-Law. 
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during  the  fight,  and  was  sponged  and  fanned  by  him  after 
the  usual  custom  in  prize  fights. 

It  was  proved  bv  an  eyewitness  that  the  men  fought  with 
great  ferocity,  in  the  words  of  this  witness,  ''  like  bulldogs  ;'' 
^  that  each  was  severely  punished,  and  that  the  fight  had 
lasted  for  nearly  forty  mmutes  when  the  police  came  up, 
brought  there  by  information  of  what  was  going  on,  and  by 
a  large  and  disorderly  crowd  who  had  assembled  on  the  road 
outside  the  building  attracted  by  what  was  going  forward. 

The  police,  aftergreat  resistance,  during  which  the  assaults 
before  mentioned  were  committed,  forced  an  entrance  into 
the  room  through  the  windows,  when  those  present  at- 
tempted to  escape  in  any  way  they  could,  by  door  or  win- 
dow. The  two  combatants  and  the  other  twelve  defendants, 
were,  however,  arrested. 

It  was  found  that  each  combatant  was  severly  punished, 
and  one  of  them  had  his  ear  bitten  through.  They  were 
highly  exasperated  with  each  other,  each  calling  the  other 
a  coward,  and  taunting  each  other  with  unfair  fighting  so 
much  that,  even  after  they  were  arrested  and  in  the  custody 
of  the  police,  they  were  with  difl[iculty  prevented  from  clos- 
ing witn  each  other  and  renewing  the  fight. 

The  fight  was  for  money,  and  one  of  the  defendants  told 
the  policeman  who  had  him  in  charge,  "You  have  done  me 
out  of  £7." 

The  learned  counsel  for  the  defence  contended  that  this 
was  a  sparring  match  fought  in  gloves,  according  to  well- 
known  rules,  and,  on  the  authonty  of  the  case  of  Reg.  v. 
Young  (10  Cox's  C.  C,  371)  (*^,  was  no  offence  at  law. 

I  directed  the  jury  that  this  was  a  correct  definition  of 
the  law,  if  it  were  a  mere  exhibition  of  skill  in  sparring ; 
but  that,  if  the  parties  met  intending  to  fight  till  one  gave 
in  from  exhaustion  or  injury  received,  it  was  a  breach  of 
the  law,  and  a  prize  fight,  whether  the  combatants  fought  in 
gloves  or  not,  and  I  left  this  *question  to  the  jury:  [228 
"  Was  this  a  sparring  match  or  a  prize  fight?" 

The  jury  had  the  gloves  used  in  the  fight  before  them, 
and  retired  to  consider  their  verdict,  and  on  their  return 
they  found  that  it  was  a  prize  fight,  and  that  the  prisoners 
were  guilty. 

They  also  found  the  defendants,  Collins,  Westerman,  and 

Q)  Reg,  ▼.  Young  was  tried  before  fall  is  likelj  to  be  the  result  of  the  oon- 
Bramwell,  B.,  at  the  Central  Criminal  tinaance  of  the  game.  Therefore,  ex- 
Court,  and  the  marginal  note  is  this  :  cept  in  the  latter  case,  death  caused  by 
'*  There  is  nothing  unlawful  in  a  spar-  an  injury  received  during  a  sparring 
ring  exhibition  unless  the  men  fight  on  match  does  not  amount  to  manslaugh- 
until  they  are  so  weak  that  a  dangerous  ter." 

28  Eng.  Rep.  73 
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Bodycott  guilty  of  assanlting  the  police  in  the  execution  of 
their  duty. 

The  learned  counsel  contended  that  I  was  wrong  in  leav- 
ing the  question  to  the  jury  whether  or  not  it  was  a  prize 
fi^t ;  that,  as  the  men  fought  in  gloves,  I  ought  to  nave 
directed  the  jury  that  it  was  therefore  a  mere  sparring  match, 
and  no  indictable  offence. 

I  respited  the  sentence,  releasing  the  defendants  on  bail  for 
their  appearance  to  receive  and  abide  by  the  sentence  of  the 
court  at  the  next  Epiphany  Sessions  if  the  court  be  of  opinion 
that  I  was  right  in  thus  leaving  the  case  to  the  jury. 

The  case  is,  whether  the  question  "  Was  this  a  prize  fight 
or  not?"  was  rightly  left  to  the  jury;  or  was  the  fact  that 
the  fight  was  with  gloves  sufl[icient  to  prevent  the  same  being 
an  indictable  offence  ?    Fredk.  Thos.  Fowke,  Chairman. 

No  counsel  appeared  to  argue  on  either  side. 

Kelly,  C.B.:  The  question  in  this  case  is,  whether  the 
prisoners  were  guilty  of  the  offence  of  unlawfully  assembling 
together  for  the  purpose  of  prize  fighting.  The  jury  found 
that  this  was  a  prize  fight,  r^o  doubt  the  combatants  wore 
gloves ;  but  that  did  not  prevent  them  from  severely  pun- 
ishing each  other.  There  can  be  no  doubt  that,  upon  the 
facts,  the  conviction  ought  to  be  affirmed. 

Denman,  J. :  I  am  of  the  same  opinion.  The  jury  ex- 
amined the  gloves  in  their  private  room,  and,  having  the 
fact  proved  that  the  combatants  severely  mauled  each  other, 
they  found  rightly  that  this  was  a  prize  fight.  The  question 
was  entirely  one  for  the  jury. 

LiNDLEY,  J.,  Manisty,  J.,  and  Hawkins,  J.,  concurred. 

Conviction  affirmed. 


[U  Cox's  Criminal  Cases,  326.] 

NORTHERN  CIRCUIT. 

Carlisle  Summer  Assizes.    Monday,  July  1, 1879. 

(Before  Mr.  Justice  Bowen.) 

326]  *Reg.  V.  Goodfellow  (*). 

JEvidence — DepotiHoM — Illness  of  mtness. 
Pregnancy  alone  may  be  ground  for  the  admission  of  a  deposition. 

The  prisoner  was  indicted  for  the  wilful  murder  of  her 
illegitimate  female  child,  at  Wetherall,  on  or  about  the  13th 
day  of  April,  1879. 

(*)  Reported  by  E.  T.  Baldwin,  Esq.,  Barrister-at-Law. 
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Hon.  A.  D.  Elliot^  for  the  prosecution. 

Shee^  for  prisoner. 

Hon.  A.  I).  EUiot  applied  to  the  court  for  permission  to 
read  the  deposition  of  a  witness,  who  was  pregnant,  before 
the  grand  jury,  quoting  Reg.  v.  Wettings  (L.  Kep.,  3  Q.  B. 
Div.,  426),  in  support  of  his  application. 

A  medical  man  gave  evidence  to  the  effect  that  he  had 
examined  the  witness  that  morning ;  she  was  very  near  her 
confinement,  and  it  would  have  been  dangerous  to  expose 
her  to  the  excitement  of  attending  a  criminal  trial.  That 
two  days  previously  there  were  symptoms  of  approaching 
labor  and  her  confinement  might  take  place  at  any  moment. 
At  the  same  time  he  could  not  say  that  her  case  differed  in 
any  way  from  any  ordinary  case  of  confinement. 

Bo  WEN,  J.  (after  consulting  with  Lush,  J.),  admitted  the 
deposition. 

The  prisoner  was  acquitted  of  the  graver  charge,  but  was 
found  guilty  of  concealment  of  birth. 

See  ante,  856,  868  note. 


[14  Cox's  Criminal  Cases,  827.] 

WESTERN  CIRCUIT. 

Exeter.    Saturday,  Jaly  19,  1879. 

(Before  Mr.  Justice  Lopes.) 

*Reg.  V.  TWOSE  (•).  [327 

CriminalUy — Men»  rea. 

The  belief,  although  erroneous,  of  prisoner  in  the  existence  of  a  right  to  do  the  act 
complained  of  excludes  criminality. 

Prison^er  was  indicted  for  having  set  fire  to  some  furze 
growing  on  a  common  at  Culmstock. 

C.  W.  Matthews  prosecuted. 

BuUen  defended. 

It  appeared  from  the  evidence  that  persons  living  near  the 
common  had  occasionally  burnt  the  furze  to  improve  the 
growth  of  the  grass,  although  the  existence  of  any  right  to 
do  this  was  denied. 

But  the  prisoner  in  this  case  denied  having  s^t  the  furze 
on  fire  at  all. 

BuUen,  for  the  defence,  contended  that,  even  if  it  were 
proved  that  the  prisoner  set  the  furze  on  fire,  she  could  not 
be  found  guilty  if  it  appeared  that  she  bona  fide  believed  she 
had  ^  right  to  do  so,  whether  the  right  were  a  good  one  or  not. 

(*)  Reported  by  ^.  T.  Taiifun,  Esq.,  Banister-at-Law. 
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Lopes,  J.:     If  she  set  fire  to  the  furze  thinking  she  had  a 

right  to  do  so,  that  would  not  be  a  criminal  offence.  I  shall 
leave  two  questions  to  the  jury — 1.  Did  she  set  fire  to  the 
furze?    2.  If  yes,  did  she  do  it  wilfully  and  maliciously? 

Where  one  takes  property  under  an  qualification,  that  defendant  was  not 

honest  belief  that  he  has  a  right  to  do  gailtj  if  the  jury  were  satisfied  that 

so  under  claim  of  title  thereto,  or  inter-  defendant  took  the  money  under  an 

est  therein,  he  is  not  guilty  of  larceny:  honest  belief  that  she  had  a  legal  right 

Alabama :    Moringstar  v.   State,   55  to  take  the  specific  money  in  the  way, 

Ala.,  148  ;  Handle  «.  State,  49  id.,  14.  and  under  the  circumstances  that  she 

Arkansas:  Brown  d.  State,  2^  Ark.,  did  take  it,  although  in  fact  she  may 

126.  have  had  no  such  legal  right :  Com.  9. 

Oanada,  Uppar :   Regina  v,  David-  Stebbins,  8  Gray,  492. 

son,  45  U.  C.  Q!.  B.,  91.  In  Iowa  it  is  held  not  to  be  robbery 

Bnglish:  Reg.  v.  Wade,  11  Coil's  Cr.  to  compel  the  payment  of  a  debt  by 

Cas.,  549.  threats  of  violence  ;    that  the  taking 

Florida :  Baker  9.  State,  17  Fla. ,  406.  must  be  animo  furandi :  State  v,  Holly- 

niinoiB:  Phelps  v.  People,  55  Ills.,  way,  41  Iowa,  200. 

884.  Upon  an  indictment  for  larceny,  it 

Iowa ;  State  «.  Barrackmore,  47  Iowa,  appeared  that  the  prisoner  had  been  in- 

684  ;  State  v.  Waltz,  52  Iowa,  227.  trusted  by  the  wife  of  the  prosecutor 

MasBachusetts :  Commonwealth  c.  to  repair  an  umbrella.  After  the  re- 
Weld,  Thacher'sCrim.  Cas.,  157  ;  Com.  pairs  were  finished  and  it  had  been 
«.  Robinson,  Id.,  230  ;  Com.  v,  Stebbins,  returned  to  the  prosecutor's  wife,  a  dis- 
8  Gray,  492.  pute  arose  as  to  the  bargain  made.    The 

llflissouri:  State  o.  Homes,  17  Mo.,  prisoner  thereupon  carried  away  the 

879  ;  State  v.  Matthews,  20  id.,  55.  umbrella  as  a  security  for  the  amount 

See  State  v.  Gresser,  19  Mo.,  247.  alleged  by  him  to  be  due  for  repairing 

New  Hampshire:  Severances.  Carr,  it.     Held,  that  if  the  jury  were  of  the 

43  N.  H. .  65.  opinion  that  the  taking  by  the  prisoner 

New  York :  People  v.  Hall,  6  Park.,  was  an  honest  assertion  of  his  right, 

642.  they  were  to  find  him  not  guilty;   but 

Rhode  Isl^Uids  State  «.   Luther,  8  if  it  was  only  a  colorable  pretence  to 

R.  I.,  151.  obtain  possession,  then  to  convict  him  : 

Texas :    Kay  «.  State,  40  Tex.,   29  ;  Rej^.  v.  Wade,  11  Cox's  Crim.  Cas.,  549. 

Bray  v.   State,  41  id.,   203  ;  Varas  «.  By  the  24  &  25  Vict.  c.  97,  s.  11,  it  is 

State,  Id.,  527  ;  Johnson  9.  State.  Id.,  enacted  that  if  any  persons  riotously 

608;    Darnell  9.    State,   48    id.,   147;  and  tumultuously  assembled  shall  un- 

Smith  V.  State,  42  id.,  444;  Miles  «.  lawfully  and  with  force  demolish  or 

State,  1  Tex.  App.,  510.  pull  down  any  house,  every  such  of- 

See  Dunham  v.  State,  3  Tex.  App.  fender  shall  be  guilty  of  felony :  the 
R. ,  465.  prisoners  were  convicted  upon  an  indict- 
To  constitute  larceny,  there  must  be  meut  which  averred  that  they  "  unlaw- 
an  intention  to  convert  the  property  to  fully,  riotously,  and  routously  did 
the  use  of  the  felon.  Where  property  assemble,  and  unlawfully,  riotously, 
to  an  inconsiderable  value  was  taken,  and  with  force,  demolish  and  pull  down 
either  for  the  purpose  of  retaliating  for  the  house  of  W.  W.,  and  pull  down 
a  real  or  supposed  injury,  or  through  and  scatter  a  rick  of  hay  of  W.  W., 
wanton  mischief,  held,  not  to  be  larceny :  contra  pac&m  :  Held  (Fitzgerald,  B. , 
Eemble's  Case,  1  City  Hall  Rec.,177.  diss.  ;  Barry,  J.,  dub.),  that  upon  the 

In  Massachusetts  it  has  been  held  that  hypothesis  that  the  prisoners  had  de- 

where  one  takes  property,  or  money,  niolished    the  house,  not  feloniously 

with  intent  to  appropriate  it  to  the  pay-  but  in  the  assertion  of  a  supposed  right, 

ment  of  a  debt  due  to  the  taker  from  the  indictment  could  be  sustained  as 

the  party  from  whom  it  is  taken,  such  for  a  misdemeanor  at  common   law  ; 

taking  is  sutficieDt  evidence  of  a  con-  that  is  (per  Lawson,  J.),  for  a  riot  with 

version  to  the  taker's  own  use,  to  con-  a  statement  of  the  demolition  of  the 

stitute  larceny ;  the  court  adding  the  house  as  uiatter  of  aggravation :    The 
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Qaeen  o.  Caaey,  8  Irish  Rep.,C.  L.,  408;  therefore  the  misappropriation  of    it 

Regina  v,  Ljugford,  C.  &  Mar.,  602,  was  larceny:   Regina  v.  Cooke,  L.  R., 

considered.  1  Crown  Cas.  Re^.,  895,  12  Cox's  Cr. 

'    Merely  taking  a  horse  to  ride  and  Cas.,  10. 

turning  him  loose,  with  the  expecta-  Larceny  may  he  committed  thoagh 
tion  that  he  would  return  to  his  owner,  the  owner  be  present  if  he  dissent,  pro- 
is  not  larceny  :  Umfrey  v.  State,  63  vided  the  property  be  taken  with  an 
Ind.,  223  ;  9  Carr.  &  P.,  552  ;  2  Whart.  latent  to  deprive  the  owner  of  his  prop- 
Cr.  L.  (7th  ed.).  §g  1789, 1841;  1  Whart.  erty  :  Com.  v.  Dimond,  3  Cash.,  236  ; 
Cr.  L.  (8th  ed.),  gg  883  et  seq.;  2  Bish.  State  «.  Deal,  64  N.  C,  270. 
Cr.  L.  (6th  ed.).  gg  796,  841^.  Where  the  evidence  against  a  defend- 
So  prisoner  may  prove  an  arrange-  ant,  indicted  for  the  larceny  of  a  horse, 
ment,  before  the  takine^,  with  a  third  shows  that  what  he  did  was  done  open- 
person  to  return  the  horse :  State  v,  ly,  in  the  presence  of  other  persons 
Shermer,  55  Mo.,  83.  known  to  the  party  having  the  horse 
The  defence  to  a  charge  of  stealing,  in  his  possession,  but  not  under  cir- 
that  tlie  prisoner  pledged  the  property,  cumstances  that  would  warrant  the  be- 
intending  to  redeem  and  restore  it,  is  a  lief  it  was  larceny,  such  evidence  tends 
defence  not  to  be  generally  encouraged  ;  to  prove  that  the  offence  was  nothing 
though  if  clearly  made  out  in  proof,  it  graver  than  an  aggravated  trespass : 
may  be  allowed  to  prevail.  The  rule  Stuart  v.  People,  73  Ills.,  20  ;  McMul- 
for  the  jury's  guidance  in  such  a  case  len  d.  State,  53  Ala.,  631 ;  Umfrey  «. 
seems  to  be  that,  if  it  clearly  appear  State,  63  Ind.,  223. 
that  the  prisoner  only  intended  to  raise  Where  a  special  intent,  beyond  the 
money  upon  the  property  for  a  tempo-  natural  consequences  of  the  thing  done, 
rary  purpose,  and  at  the  time  of  pledg-  is  essential  to  the  crime  charged,  such 
ing  the  article  had  a  reasonable  and  special  intent  must  be  pleaded,  proved 
fair  expectation  of  being  enabled  short-  and  found :  State  v.  Bloedow,  46  Wise, 
ly,  by  the  receipt  of  money,  to  take  it  279. 

out  and  restore  it,  he  ought  to  be  ac-  Where  it  is  doubtful  whether  or  not 
quitted;  but  otherwise  not:  Reg.  «.  acertain  transaction  amounts  to  a  crime, 
Phetheon,  9  C.  &  P. ,  552.  it  is  possible  the  advice  of  counsel  that 
Otherwise,  if  instead  of  pledging,  the  it  was  not,  would  be  a  defence  if  the 
wrongdoer  sell  the  property  absolutely :  party  honestly  believed  and  acted  upon 
Kegina  v.  Hall,  1  Denison's  Cr.  Cas.,  such  advice.  The  general  rule  how- 
381 ;  Reg.  v.  Manning,  Dearsley's  Cr.  ever  is,  that  every  man  is  bound  to 
Cas.,  21.  know  the  law,  and  ignorance  thereof 
See  cases  cited  arguendo :  Phelps  v.  is  no  defence,  and  that  on  the  trial  of 
People,  72  N.  Y.,  347,  6  Hun,  420.  an  indictment  the  accused  cannot  be 
A  servant,  whose  duty  it  is  to  pay  allowed  to  show,  in  his  defence,  an  ab- 
his  master's  workmen,  and  for  this  pur-  sence  of  intent  to  commit  the  offence 
pose,  to  obtain  the  nec^sary  money  charged,  by  proving  that  he  acted  under 
from  his  master's  cashier,  fraudulently  the  advice  of  counsel  and  others  :  Ham- 
represented  to  the  cashier  that  the  ilton  v.  People,  57  Barb. ,  625  ;  U.  S.  v, 
wages  due  to  one  of  the  workmen  were  Anthony,  11  Blatchf.,  200  ;  Whart.  on 
larger  than  they  really  were,  and  so  Crim.  Ev.  (8th  ed.).  §723;  1  Whart. 
obtained  from  him  a  larger  sum  than  Cr.  L.  (8th  ed.),  g  84  ;  State  ^.  Goode- 
was  in  fact  necessary  to  pay  the  work-  now,  65  Maine,  80  ;  Com.  v.  Emmons, 
men.  He  did  this,  intending  at  the  08  Mass.,  6  ;  Com.  9.  Bagley,  7  Met., 
time  to  appropriate  the  balance  to  his  279,  281  ;  Halsted  v.  State,  41  N.  J. 
own  use.  Out  of  the  sum  so  received  Law,  552  ;  Dobson  v.  State,  62  Ala., 
he  paid  the  workmen  the  wages  really  141 ;  Grant  v.  State,  Id.,  233. 
due  to  them,  and  appropriated  the  bal-  See  Hamilton  v.  Smith,  89  Mich., 
ance  to  his  own  use.  222,  232-3  ;  Moak's  Underbill  on  Torts, 
Held,  that  whether  the  obtaining  the  169-170,  228  ;  People  v.  Powell,  63  N. 
money  in  the  first  instance  was  larceny  Y.,  88;  20  Eng.  Rep.,  392  note;  19 
or  obtaining  money  by  false  pretences,  Alb.  L.  J.,  84,  2  Southern  L.  J.,  175. 
the  money  while  it  remained  in  the  pris-  A  sale  and  delivery  of  intoxicating 
oner's  custody  was  the  property  of  and  liquor  to  a  minor,  who  has  authority 
in  the  possession  of  the  master,  and  from  his  parent  to  buy  for  him,  and 
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who  states  at  the  time  that  he  is  so  had  been  lawfully  discontinued :  State 
bujing,  bat  in  fact  buys  it  for  his  own  v.  Castle,  44  Wise. ,  670,  distingaishing 
use,  will  support  a  complaint  under  the  State  v.  Preston,  84  id.,  675. 
statute  of  1875,  chap.  99,  g  6,  clause  4,  Though  upon  the  trial  of  one  indicted 
although  the  seller  believes  and  relies  for  perjury,  in  falsely  swearing  respect- 
on  the  statement  of  the  minor:  Com.  ing  the  existence  of  a  partnership, 
V.  Finnegan,  124  Mass.,  824.  where  the  existence  of  the  partnership 
One  wlio  obstructs  a  highway  in  de-  was  a  mixed  question  of  law  and  of 
fiance  of  the  order  of  the  proper  officers  fact,  it  was  held  that  the  attorney  whom 
in  charge  thereof,  is  liable  to  the  pen-  he  had  consulted  respecting  the  part- 
alty  of  a  wilful  obstruction,  although  nership  might  be  asked  what  advice  he 
he  may  honestly  believe  the  loeus  not  gave  the  defendant  in  the  matter  about 
to  be  a  public  highway,  and  although  which  he  was  charged  to  have  sworn 
he  may  have  been  permitted,  by  previ-  falsely  :  State  v.  McKinney,  ^  Iowa, 
ous  officers  of  the  same  kind,  to  close  205. 
the  highway,  upon  their  belief  that  it 


[14  Cox's  Criminal  Cases,  828.] 

WESTERN  CIRCUIT. 

Exeter.    Saturday,  July  19,  1879. 

(Before  Mr.  Justice  Lopes.) 

328]  *Reg.  v.  French  C). 

Murder — Manslaughter. 

On  an  Indictment  for  murder,  the  power  of  the  jury  to  return  a  verdict  of  manslaugh- 
ter for  criminal  negligence  by  the  accused  depends  upon  the  drcnmstances  of  the 
particular  case. 

Prisoner  was  indicted  for  the  wilful  murder  ot  her  ille- 
gitimate child. 

Pitt-Lewis  prosecuted. 

Henry  Clark  defended. 

The  prisoner  had  delivered  herself  of  the  child,  the  subject 
of  the  charge,  which  was  in  such  a  condition  from  injuries 
received  during,  or  immediately  after,  its  birth  that  it  only 
survived  an  hour  or  two. 

Pitt-Lewis^  in  opening  the  case  to  the  jury,  observed  that 
they  might  find  the  prisoner  guilty  of  murder  ;  or,  if  they 
negatived  the  charge  of  murder,  of  manslaughter,  as  the  pris- 
oner had  neglected  to  provide  medical  assistance  in  her  con- 
finement and  had  thus  caused  the  death  of  the  child.  Some 
learned  judges  had  held  such  neglect  to  be  manslaughter, 
while  others  had  been  of  a  different  opinion. 

Lopes,  J.:  There  can  be  no  general  ruling  as  to  criminal 
negligence.  In  one  case  there  might  be  a  question  for  the 
jury  of  criminal  negligence;  each  case  must  depend  upon 
its  own  circumstances. 

(')  Reported  by  H.  T.  Tamplin,  Eik].,  Barrister-at-Law. 
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At  the  close  of  the  case  for  the  prosecution  the  learned 
judge  ruled  that  the  evidence  disclosed  nothing  on  which  a 
verdict  of  manslaughter  could  be  returned.  The  prisoner 
must  be  found  guilty  of  murder  or  nothing. 


[14  Cox's  Crimioal  Cases,  887.] 

Xent  Lent  Assizes,  1876. 

Maidstone.    March  11. 

(Before  Mr.  Jostice  Denman.) 

,   *Reg.  v.  Morgan  (').  [337 

Murder — Vying  declaration  made  tD?ien  actually  dyinff-^Admisaiiiti^  of^  from  nature 
of  the  wound,  in  abeence  of  express  evidence  as  to  cause  of  death. 

On  a  trial  for  murder,  the  death  having  been  caused  by  cutting  the  throat,  all  the 
vessels  and  arteries  having  been  severed,  and  death  therefore  certain  to  ensue,  and 
in  ftict  ensuing  almost  immediately  afterwards,  a  declaration  having  been  made  by 
deceased  in  writing  (he  having  no  power  to  speak),  about  five  minutes  before  death, 
when  he  was  actually  dying,  it  was  held  by  Denman,  J.,  after  consulting  Cockburn. 
C.J.,  that  the  declaration  might  be  admissible,  and  that  they  were  not  prepared  to 
hold  tliat  it  was  not  so;  but  that  with  reference  to  some  decisions,  ana  especially 
JReg,  V.  Cleary  (2  F.  <b  F..  860),  it  would  be  proper,  if  it  was  admitted,  to  grant  a  case 
for  the  Court  for  Crown  Cases  Reserved. 

The  prisoner  was  indicted  for  the  murder  of  one  Joseph 
Foulstoue,  at  Shorncliflfe  ('). 

Biron  and  Bering^  for  the  prosecution. 

Nm'man  and  Orubbe^  for  the  prisoner. 

The  prisoner  and  the  deceased  were  soldiers,  in  the  same 
hut.  About  nine  o'clock  at  night,  there  being  no  one  else 
in  the  hut  but  another  soldier,  dead  drunk  in  bed,  and  two 
boys,  both  of  whom  the  prisoner  sent  away  on  different  pre- 
texts, so  that  he  *was  virtually  alone  with  the  de-  [338 
ceased,  who  almost  immediately  afterwards  was  seen  coming 
out  with  his  throat  cut  quite  to  the  back  of  the  neck,  so  that 
he  could  not  speak  while  in  that  state.  He  only  a  few  min- 
utes before  death,  and  while  he  was  dying,  wrote  a  statement 
as  to  who  had  done  the  act. 

Biron,  in  stating  the  case  for  the  prosecution,  referred  to 
this  statement,  but  being  aware  that  its  admissibility  would 
be  disputed,  he  did  not  state  what  it  was. 

The  first  witness,  the  man  who  saw  the  deceased  coming 

(')  Reported  by  W.   F.   Pinlason,  reason  of  its  reference  to  Reg.  v.  Cleary 

Esq.,  Barrister-at-Law.  (2  F.  &  F.,  850),  which  in  both  cases 

(*)  This  case  is  now  reported,  in  con-  appears  to  have  been  quite  misunder- 

sequence  of   its  bearing  on  the  case  stood,  and  is  here  stated  correctly  ;  and 

of  Rvg.  V.  Bedingfield,  which  excited  a  lastly,   because  it  shows    the  correct 

great  deal  of  di&cussiou  ;  and  also  by  coarse  to  be  taken  in  such  cases. 
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staggering  oat  of  the  hat  with  his  throat  cut,  stated  that 
while  sitting  down  he  wrote  a  paper — produced. 

The  learned  judge  said,  before  it  was  offered  in  evidence 
it  would  be  proper  to  receive  all  the  evidence  as  to  the  cir- 
cumstances of  the  case,  for,  in  determining  whether  it  was 
admissible,  he  should  have  to  consider  all  the  circumstances, 
one  of  which  would  be  the  time  when  the  man  died  ('). 

The  witness  stated  that  the  deceased  had  to  be  held  up, 
that  he  could  not  speak,  nor  even  hold  his  hand  up  steadily, 
and  that  though,  when  the  prisoner  was  brought  m,  the  de- 
ceased pointed  with  his  hand  to  him,  and  held  up  his  arm 
as  well  as  he  could,  '^it  shook  so  that  he  could  not  hold  it 
steadily,  and  had  to  let  it  fall."  He  was  ''very  much  ex- 
hausted," and  "was  bleeding  fearfully  from  the  throat." 
A  man  had  to  hold  his  arm  "  round  him  to  keep  him  up." 
"  He  motioned  for  paper,  and  wrote  on  it."  Almost  imme- 
diately afterwards,  in  three  or  four  minutes,  the  doctor 
came,  and  the  deceased  died  about  five  or  six  minutes  after 
he  came ;  so  that,  according  to  the  evidence,  the  deceased 
died  within  ten  minutes  after  he  wrote  the  paper. 

The  surgeon  stated  that  he  was  called  to  the  hut  "  a  few 
minutes  after  nine  o'clock,"  and  found  the  deceased  sitting, 
supported  by  two  men,  bleeding  profusely  from  the  throat, 
his  whole  dress  covered  with  blood.  He  found  it,  he  said, 
impossible  to  stop  the  flow  of  blood,  the  wound  was  so  ex- 
tensive, severing  all  the  chief  blood  vessels  of  the  neck  on 
the  right  side.  "Nothing,"  he  said,  "could  save  him  ;  he 
was  dying — indeed,  when  I  saw  him,  his  eyes  were  already 
assuming  a  glassy  stare,  and  he  was  becoming  unconscious 
— the  immediate  precursors  of  death."  He  lived  only  a  few 
minutes — from  five  to  six  minutes — after  the  doctor  came, 
and  he  came  "almost  immediately"  after  the  paper  was 
written.  "  The  windpipe  was  quite  severed  ;  the  bones  of 
the  neck  were  exposed."  In  short,  it  appeared  that  the 
man's  head  was  all  but  oflf,  and  was  held  on  chiefly  by  the 
vertebrae  of  the  neck. 

On  this  evidence, 

Biron^  tendered  the  paper  in  evidence. 
339]    *Norman^  for  tne  prisoner,  objected  that  it  did  not 
appear  that  the  deceased  knew  that  he  was  dying.     He  cited 
Reg.  V.  Jenkins  (1  C.  C.  K,  187;  11  Cox's  C.  C,  250),  in 

(1)  It  is  conceived  that  tliis,  which  ceased  knew  he  was  dying,  the  surgi- 

was  the  course  taken  by  Erie,  C.J.,  in  cal  evidence  as  to  the   nature  of  the 

Reg.  V.  Cleary  (2  F.  &  F.,  850),  was  the  wound,  and  what  must  have  been  his 

proper  course  to  be  taken  in  such  cases  ;  state  and  feelings  at  the  time,  ought 

and  further,  that,  in  the  absence  of  ex-  to  be  (as  it  was  here)  taken  into  consid- 

press  evidence  as  to  whether  the  de-  eration. 
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which  (in  a  case  of  drowning)  the  statement  was  made  some 
hoars  before  death,  and  in  which  the  deceased  said  she  had 
^^  no  hope  of  life  at  present,"  and  it  was  held  that  her  state- 
ment was  inadmissible,  bat 

Denman,  J.,  said  that  there  the  decision  tnrned  on  the 
effect  of  the  woman's  statement  as  to  expectation  of  death  (*), 
and  that  the  court  thoaght  it  was  materially  qualified. 

Norman  then  cited  Reg.  v.  Cleary  (2  F.  &  F.,  853),  as 
showing  that  the  nature  of  the  wound  was  not  in  itself  suffi- 
cient to  show  that  the  party  must  have  known  he  was  dy- 
ing n.  He  urged  that  m  the  present  case  there  was  nothing 
but  the  nature  of  the  wound  from  which  to  draw  the  infer- 
ence that  the  deceased  must  have  felt  that  he  was  dying, 
and  that  it  was  not  sufficient. 

Denman,  J.,  said  that  he  himself  had  not  any  doubt,  but 
that  he  should,  as  the  point  was  important,  consult  Oock- 
burn,  C.J.,  bis  colleague  in  the  commission,  which  he  ac- 
cordingly proceeded  to  do,  and  on  his  return  said  that 
neither  Cockburn,  O.J.,  nor  himself  was  prepared  to  say 
that  the  statement  might  not  be  admissible  ;  but  that,  after 
consulting  Cockburn,  C.J.,  he  could  not  admit  it  without 
reserving  a  case  for  the  Court  for  Crown  Cases  Reserved ; 
for  there  was  no  case(')  in  which  the  judge  had  admitted 

Q)  So  in  almost  all  the  cases  in  which  was  then  pressed  that  the  nature  of  the 

the  Court  for  Crown  Cases  has  held  a  wound  itself  was  such  as  to  show  that 

declaration  not  admissible — ^the  deci-  the  deceased    must  have  been  under 

sions  have  turned  on  the  terms  of  the  the  expectation  of  impending  death  ; 

statement  with  reference  to  the  expec-  but  Erie,  C.J.,  said  "he  could  not  in 

tation  of  death  ;  and  on  their  insuffi-  the  absence  of  evidence  presume  that 

ciency  to  exclude  the  idea  of  hope  of  a  man  who  had  been  shot  through  the 

recovery.    There  is  no  case  in  which  it  body  must  necessarily  feel  that  he  was 

has  been  held  that,  in  the  absence  of  about  to  die."    That  is,  that  he  could 

such  express  evidence,  the  nature  of  not,  without  any  surgical  evidence  on 

the  wound  may  not  show  that  the  per-  the  point,  and  against  positive  evidence 

son  must  have  felt  he  was  dying.  the  other  way — ^the  man  onlv  •  l)eing 

(*)  This  case   was  much  misunder-  shot    through    the    body — a   kind   of 

stood,  and  not  only  does  not  show  this,  wound  from  which  myriads  have  recov- 

but  shows  clearly  the  contrary.     There  ered — presume,  contrary  to  the  express 

the  man  was  shot  in  the  chest,  and  lay  evidence,  that  the  man  must  have  felt 

for  some  time,  and  when  found  was  re-  that  he  was  dying.     This  plainly  iin- 

moved  to  a  house  and  there  was  tended,  plies  that  in  a  different  Icind  of  case, 

and  died   soon  afterwards.      He  had  one  of  such  a  class  as  the  present, 

said  something,  and  not  only  said  noth-  where,  according  to  the  surgical  evi- 

ing  to  show  that  he  thought  he  was  dy-  dence^  the  man  was  dying,  and  could 

ing,  but,  according  to  the  evidence,  did  not  be  saved,  and  must  have  felt  that 

not  appear  to  thmk  so.     The  report  he  was  dying,  it  might  be  presumed,  in 

states  that  Erie,  C.J.,  asked  the  police-  the  absence  of  any  express  evidence, 

man,  "At  the  time  did  it  appear  to  that  the  party  must  have  felt  he  was 

you  that  he  was  under  the  expectation  dying. 

of  immediate  death  V    The  policeman  (')  That  is,  none  reported  ,*  probably 

said  he  did  not.     Erie,  C.J.,  upon  that  because  it  was  never  doubted, 
held  the  statement  inadmissible.      It 

28  Eng.  Rep.  74 
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the  statement  entirely  upon  an  inference  drawn  from  the 
nature  of  the  wound  itself,  and  from  giving  the  deceased 
credit  for  ordinary  intelligence  as  to  its  natural  results.  On 
the  contrary  there  was  a  case  (')  in  which  an  eminent  judge 
had  held  that  the  nature  of  the  wound  itself  was  not  suffi- 
340]  cient  ground  on  *which  to  draw  such  an  inference  as 
to  the  party  having  known  himself  to  be  in  a  dying  state  (*). 
In  the  face  of  that  decision  the  evidence,  therefore,  could  not 
be  admitted  without  reserving  a  case,  and  under  those  cir- 
cumstances it  was  for  the  counsel  for  the  prosecution  to  con- 
sider whether  he  would  press  the  admissibility  of  the  state- 
ment, or  proceed  with  the  case  without  it("). 

The  latter  course  was  pursued  ;  and  the  case  was  carried 
through  without  the  statement.  There  was,  indeed,  a  diffi- 
culty ;  the  defence  set  up  being  suicide,  and  there  being  no 
direct  evidence  to  rebut  it ;  but  in  the  result,  the  learned 
judge  carefully  pointing  out  the  circumstances  under  which 
the  deceased  had  run  out  and  pointed  to  the  prisoner — the 
jury,  though  not  without  hesitation,  then  delivered  a  ver- 
dict of 

Ouilty.    Sentenced  to  death  (*). 

Q)  It  is  presamed  that  this  was  Reg.  and  as  the    act   is   not   immediatelj 

V.  Cleary,  cited  ante,  effective,  it  is  inchoate  and  incomplete 

(*)  That  is,  in  tliat  particular  case  until  consummated    by  death.      This 

(vide  supra),  but  it  is  conceived  that  th^  probably  was  the  ground  on  which, 

decision  plainly  implied  that  the  infer-  after  the  revolution,  such  statements 

ence  might  be  drawn  where  from  the  by  the  wounded  persons  at  any  time 

nature  of  the  wound  the  party  could  before  death,   and  without  requiring 

not  doubt  that  he  was  dying.  any  evidence  that  they  were  made  au- 

(')  It  appears,  therefore,  that  if  it  der  the  sense  of  immediately  impend- 

had  been  pressed  it  would  have  been  ing  death,  were  admitted  without  hesi- 

admitted.  tation  {Reg.  v.  Reason  and  Tranter,  1 

(*)  The  prisoner  was  executed,  and  Strange's  Reports,  499).     The  notion 

there  could  be  no  doubt  as  to  his  guilt ;  that  such  statements  were  only  admis- 

l)ut  the  hesitation  shown  by  the  jury  sible  if  made  under  the  sense  of  imme- 

indicated  the  risk  which  is  run  in  such  diately  impending  death  was  of  later 

cases  by  the  exclusion  of  the  state-  origin,  and  may  have  arisen  from  mis- 

ments  of  the  deceased,  while  those  of  conception  as  to  the  effect  of  that  de- 

the  prisoner  are  necessarily  admitted —  cision,  in  which  there  was  no  allusion 

not,  indeed,  as  evidence,  but  as  enti-  as  to  that  as  a  necessary  and  precedent 

tied  to  consideration  and  credence  in  condition.     Even  when  that  notion  had 

the  absence  of  evidence  to  the  contrary,  begun   to  be  Introduced,  it  was  still 

It  is  remarkable  how  recent  in  its  ori-  recognized  as  law  that  it  was  sufficient 

gin  is  the  notion  that  such  declarations  to  show  apprehension  of  danger,  and 

by  the  deceased  are  only  admissible  as  that  this  might  be  inferred  either  from 

dying  declarations,  and  upon  proof  that  the  express  declaration  of  the  deceased 

they  were  made  under  the  sense  of  im-  or  from  the  nature  of  the  wound,  and 

pending  and  imminent  death.     They  other  circumstances  {Reg.  v.  John,  1 

would  clearly  be  admissible  as  part  of  Elajst's  Pleas  of  the  Crown,  857) ;  and  it 

the  matter  in  hand,  for  whether  the  act  was  only  by  degrees  it  was  held  to  be 

be  suicide  or  murder,  it  is  clearly  hom-  necessary  to  show  that  the  party  be- 

icide  ;  as  the  person  who  inflicted  such  lieved  he  would  not  recover  {Reg.  v. 

a  wound  must  have  intended  death,  Tinkler,  1  East's  P.  C,  354).    It  was 
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only  in  the  present  centarj  it  was  held  Bat  in  the  older  books  and  oases,  as  in 
that  it  was  necessary  to  exclude  all  East's  Pleas  of  the  Crown,  such  cases 
hope  of  recovery,  and  this  was  held  are  spoken  of  only  as  instances  and 
only  by  single  judges  on  circuit,  who  illustrations  of  a  great  general  princi- 
had  no  power  to  overrule  previous  de-  pie,  that  in  any  case  the  best  evidence 
cisions,  or  to  alter  the  old  law.  Even  which  in  the  nature  of  the  case  is  ob- 
then,  too,  it  is  to  be  observed  that  the  tainable  is  admissible,  when  the  fact 
old  doctrine  still  was  so  far  adhered  to  proved,  as  a  statement  of  a  party  to  the 
that  it  was  held  that  statements  by  the  matter  in  hand  is  in  the  nature  of  origi- 
deceased  after  a  mortal  wound  may  be  nal  evidence,  and  that  these  statements 
received,  though  he  did  not  express  are  admissible  on  the  ground  of  neces- 
any  apprehension  as  to  approaching  sity.  And  that  evidence  shoud  be  re- 
death  {Beg,  V.  Wo&dcoek,  1  Leach's  quired  that  the  statement,  even  when 
C.  C,  500).  It  is  obvious  that  such  made  by  a  person  in  the  very  article  of 
statements  are  regarded  as  exceptions  death,  and  unable  to  speak,  was  made 
to  the  general  rule,  for  it  was  said  they  under  the  sense  of  impending  death,  is 
are  not  admissible  except  on  trials  for  a  requirement  only  introduced  into  our 
murder,  and  when  relating  to  the  criminal  trials  within  the  lives  of  Uv- 
death  (Beg,  v.  Mead,  2  B.  &  C,  605).  ing  judges. 

See  next  case  and  note. 


[14  Cox's  Criminal  Cases,  341.] 

CROWN  COURT. 

Norwich  Winter  Assizes,  1879. 

(Before  Cockburn,  C.J.) 

*Reg.  V.  Bedingfield  (*).  [341 

Murder  or  suicide— Evidence — Statement  of  deceased — Dying  declaration — Ree  ge^ke. 

On  an  indictment  for  murder,  it  appearing^  that  the  deceased,  with  her  throat  cut 
through,  came  suddenly  out  of  a  room,  in  which  she  left  the  prisoner,  who  also  had 
his  throat  cut,  and  was  speechless,  and  that  she  said  something  immediately  after 
coming  out  of  the  room,  and  a  few  minutes  before  she  died — the  question  being, 
murder  or  suicide. 

Held,  that  her  statement  was  not  admissible,  either  as  a  dying  declaration  or  as 
part  of  the  ree  ge^ce.  Sed  aucerey  whether  in  such  a  case  the  act  is  complete  until 
death  takes  place,  and  whether,  as  to  a  dying  declaration,  it  is  not  a  question  of 
fact,  upon  the  surreal  evidence,  whether,  from  the  nature  of  the  wound,  the  person 
must  not  have  been  conscious  of  almost  immediate  death. 

The  prisoner,  Henry  Bedingfield,  was  indicted  for  the 
murder  of  a  woman  at  Ipswich. 

Carlos  Cooper  and  Blofeld^  for  the  prosecution. 

Simins  Heeve^  for  the  prisoner. 

It  appeared  that  the  prisoner  had  relations  with  the  de- 
ceased woman,  and  had  conceived  a  violent  resentment 
2igainst  her  on  account  of  her  refusing  him  something  he 
very  much  desired,  and  also  as  appearing  to  wish  to  put  an 
end  to  these  relations ;  he  had  uttered  violent  threats  against 
lier,  and  had  distinctly  threatened  to  kill  her  by  cutting  her 
throat.  She  carried  on  the  business  of  a  laundress,  with 
two  women  as  assistants,  the  prisoner  living  a  little  distance 

Q)  Reported  by  W.  A.  Finlason,  Esq.,  Barrister-at-Law. 
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from  her.  On  the  night  before  the  day  on  which  the  act  in 
question  occurred,  the  deceased,  from  something  that  had 
o42]  been  said,  entertained  apprehensions  about  *him,  and 
desired  a  policeman  to  keep  his  eye  on  her  house,  and  he 
being  near  at  ten  at  night  heard  the  voice  of  a  man  in  great 
anger.  Early  next  morning,  earlier  than  he  had  ever  been 
there  before,  he  came  to  her  house,  and  they  were  together 
in  a  room  some  time.  He  went  out,  and  she  was  found  by 
one  of  the  assistants  lying  senseless  on  the  floor,  her  head 
resting  on  a  footstool.  He  went  to  a  spirit  shop  and  bought 
some  spirits,  which  he  took  to  the  house,  and  went  again 
into  the  room  where  she  was,  both  the  assistants  being  at 
that  time  in  the  yard.  In  a  minute  or  two  the  deceased  came 
suddenly  out  of  the  house  towards  the  women  with  her 
throat  cut,  and  on  meeting  one  of  them  she  said  something, 
pointing  backwards  to  the  house.  In  a  few  minutes  she  was 
aead.  In  the  course  of  the  opening  speech  on  the  part  of 
the  prosecution  it  was  proposed  to  state  what  she  said.  It 
was  objected  on  the  part  of  the  prisoner  that  it  was  not  ad- 
missible, and 

CocKBURN,  C.J.,  said  he  had  carefully  considered  the 
question  and  was  clear  that  it  could  not  be  admitted  (*),  and 
tnerefore  ought  not  to  be  stated,  as  it  might  have  a  fatal 
effect.  I  regret,  he  said,  that  according  to  the  law  of  Eng- 
land, any  statement  made  by  the  deceased  should  not  be 
admissible.  Then  could  it  be  admissible  (')  having  been 
made  in  the  absence  of  the  prisoner,  as  part  of  the  res 
gestcBy  but  it  is  not  so  admissible,  for  it  was  not  part  of  any- 
thing done,  or  something  said  while  something  was  being 
done,  but  something  said  after  something  done.  It  was  not 
as  if,  while  being  in  the  room,  and  while  the  act  was  being 
done,  she  had  said  something  which  was  heard. 

Counsel  for  the  prosecution  consequently  did  not  state 
what  the  deceased  said,  but  said  they  should  tender  it  in 
evidence,  and  accordingly,  when  the  witness  was  called — 
one  of  the  assistants  who  heard  the  statement — she  was  first 
asked  as  to  the  circumstances,  and  stated  that  'Uhe  d(5- 
ceased  came  out  of  the  house  bleeding  very  much  at  the 

Q)  Qtujsre,  whether  it  could  be  prop-  tice  had  not  in  his  mind  the  possible 

erly  admitted,   except  upon  the  evi-  admissibilitj  of  tlie  statement  as  a  dj- 

dence  especially  as  to  the  nature  of  the  ing  declaration,  which  would  depend 

wound,  the  time  of  death,  and  other  (in  the  absence  of  express  evidence)  on 

circumstances    showing   whether    she  the  evidence  of  the  surgeon  as  to  the 

must    not    have     been    conscious   of  nature  of  the  wound  and  the  probable 

death^Hsircumstances  probably  not  ap-  state  of  the  deceased  (See  Meg.  v.  Mor- 

pearing  on  the  depositions.  gan,  ante). 

(')  Apparently  the  Lord  Chief  Jus- 
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throat,  and  seeming  very  mach  frightened,"  and  then  said 
something,  and  died  in  ten  minutes  ('). 

It  was  then  proposed  to  prove  what  she  said,  but 

CocKBURN,  C.J.,  said  it  was  not  admissible.  Anything, 
he  said,  uttered  by  the  deceased  at  the  time  the  act  was  be- 
ing done  would  be  admissible,  as,  for  instance,  if  she  had 
been  heard  to  say  something,  as  "Don't,  Harry!"  But 
here  it  was  something  stated  by  *her  after  it  was  all  [343 
over,  whatever  it  was,  and  after  the  act  was  completed. 

It  was  submitted,  on  the  part  of  the  prosecution,  that  the 
statement  was  admissible  as  a  dying  declaration,  the  case  to 
be  proved  being  that  the  woman's  throat  was  cut  completely 
and  the  artery  severed,  so  that  she  was  dying,  and  was  ac- 
tually dead  in  a  few  minutes  ;  but 

CocKBURN,  C.  J.,  said  the  statement  was  not  admissible  as 
a  dying  declaration,  because  it  did  not  appear  that  the 
woman  was  aware  that  she  was  dying  (*). 

Q)  The  question  whether  these  cir-  baroasly  mardered   him   (1    Strange, 

camstances  were  not  safflcient,  at  all  448),  subsequently,  however,  admitting 

events  coupled  with  the  evidence  sub-  that  he  had  struck  one  of  them  with  a 

sequentlj  given  by  the  surgeon  as  to  small  cane,  which,  of  course,   would 

tlie  nature  of  the  wound  and  its  prob-  be  too  slight  a  provocation  to  excuse 

ableeffecton  the  system,  and  her  actual  not  merely  a   single   wound    with  a 

death  in  a  few  minutes,  to  show  that  she  deadly  weapon,   but  repeated,   barba- 

must  have  been  under  the  sense  of  im-  rous,  and  murderous  wounds,  repeated 

pendingdeatii — was  not  much  argued —  not  less  than  nine  times,  running  him 

the  Lord  Chief  Justice  having  already  through  the  body  over  and  over  again. 

Intimated  that  his  mind  was  made  up.  evidently  with  murderous  intent.     The 

(*)  At  the  era  of  the  Revolution  it  mere  fact  that  the  party  said  he  was 
was  not  doubted  that  the  declarations  dying  or  described  iiimself  as  dying, 
of  the  deceased,  made  after  the  fatal  would,  of  course,  be  immaterial  if,  in 
stroke,  were  admissible  in  evidence,  fact,  he  was  not  dying  and  did  not  die 
apparently  without  requiring  any  other  for  some  time  ;  and  on  tlie  other  hand 
evidence  that  the  person  must  have  if  from  the  event  it  appears  that  he 
known  he  was  dying  beyond  the  fact  was  dying,  and  from  the  nature  of  the 
that  he  was  dying  and  was  speedily  wounds  it  was  manifest  that  he  must 
dead.  Thus  on  a  trial  for  murder,  have  felt  himself  dying,  the  statement 
where  the  deceased  had  received  nine  is  to  be  regarded  rightly  as  a  dying 
wounds  with  a  sword,  and  was  dying,  declaration,  whether  or  not  the  person 
the  counsel  for  the  prosecution  offer^  described  himself  as  dying  ;  and  there 
to  give  in  evidence  several  declarations  are  probably  no  modes  of  violent  death 
mi^e  by  the  deceased  on  his  death  bed,  in  which  a  few  minutes  before  deatli 
whereby  he  charged  the  prisoners  with  the  party  does  not  feel  that  he  lis  dying, 
having  barbarously  murdered  him  ;  and  certainly  it  is  difficult  to  conceive 
and  the  court,  without  hesitation,  let  a  person  dying  a  violent  death  from 
in  the  evidence ;  upon  which  they  some  mode  of  murder  who  must  not 
called  the  clergyman  who  attended  the  so  feel  within  a  few  minutes  of  death, 
deceased,  and  who  swore  that  being  Hence  the  doctrine  on  the  subject,  set- 
desired  by  some  friends  to  press  the  tied  in  the  middle  of  the  last  cen- 
deceased  to  say  what  provocation  he  tury,  was,  that  it  may  depend  on  the 
had  given  them  to  use  him  in  that  nature  of  the  wound  or  cause  of  death, 
manner  (with  repeatedly  stabbing  him),  and  that  from  this  alone  it  may  be  in- 
he  declared,  as  a  dying  man,  that  he  f erred,  without  further  or  express  evi- 
gave  no  provocation,  but  that  they  bar-  dence,  that  the  party  making  the  dec- 
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344]    *It  was  urged  that  the  woman  must  have  known  it, 
as  she  was  actually  dying  at  the  time,  but 

CocKBURN,  C.  J.,  said  that  though  she  might  have  known 
it  if  she  had  had  time  for  reflection,  here  that  was  not  so, 
for  at  the  time  she  made  the  statement  she  had  no  time  to 
consider  and  reflect  that  she  was  dying;  there  is  no  evi- 
dence to  show  that  she  knew  it,  and  I  cannot  presume  it  ('). 
There  is  nothing  to  show  that  she  was  under  the  sense  ot 
impending  death,  so  the  statement  is  not  admissible  as  a  dy- 
ing declaration. 

The  surgeon  being  called  stated  that  the  wound  was  from 
three  to  four  inches  in  length,  completely  severing  the  tra- 
chea or  windpipe,  severing  the  jugular  vein  and  the  thyroid 
arteries.  It  could  not  be  said  to  have  been  suicide,  for  the 
strength  would  wholly  fail  after  the  trachea  was  severed, 
which  was  about  the  centre  of  the  wound,  and  the  wound 
deepened  from  the  trachea  towards  the  right,  the  deepest 
part  of  it  being  beyond  the  trachea,  so  that  the  woman's 
throat  must  have  been  cut  right  through. 

The  statement  of  the  deceased,  however,  having  been  twice 
rejected,  though  it  was  offered  and  rejected  before  the  sur- 
geon was  examined,  who  thus  described  the  nature  of  the 
wound,  necessarily  mortal  in  a  few  minutes,  and  the  woman 
in  fact  dying  in  about  ten  minutes,  not  speaking  again ; 
the  statement  was  not  tendered  again  upon  this  evidence  as 

laration  must  have  known  that  he  was  dying  or  had  a  hope  of  recovery.     Bat 

dying  (East's  Pleas  of  the  Crown,  vol.  the  old  doctrine  that  the  natare  of  the 

1,  p.  857).     The  apprehension  of  dan-  wound  may  be  sufficient  without  any 

ger  may  appear  either  from  the  express  express  evidence    was   laid  down  by 

declaration    of    the    deceased    at    the  Erie,  C.  J.,  in  a  case  of  a  mortal  wound 

time,  or  may  be  inferred  from  the  natare  by  shooting   {R.  v.  Cleary,  2  Fos.  & 

of  the  wound,  the  state  of  the  deceased,  Fin.,  858).     In  a  case  exactly  like  the 

or  other  circumstances    indicating  it.  present,  tried  before  Denman,  J.,  at 

(Ibid,)   And  though,  as  a  learned  judge  Maidstone   Lent    Assizes,    1875   {arUe, 

once  said,  some  of  the  recent  decisions  p.  887),  the  case  of  a  soldier  whose 

on  the  question  have  gone  to  the  extent  throat  had  been  cut  by  a  comrade,  and 

not  only  of  over-scrupulousness  but  of  who  could  not  speak,   and  had  just 

superstition,  their  general  scope  and  strength  to  write  his  name  before  be 

effect  Is  .in  accordance  with  the  old  died,  the  learned  jud^e  after  consulting 

doctrine.     Thus,  per  Patteson,  J. :  "It  Cockburn,   C.J.,    did    not    doubt   the 

is  not  necessary  to  prove  by  expres-  statement    was    admissible,    though, 

sions  of  the  deceased  that  he  was  in  from  a  misconception  of  the  effect  of 

apprehension    of    almost     Immediate  the  ruling  of  Erie,  C.J.,  in  lUg,  v. 

death ;    but  the  judge  will    consider  Cleary,  he  said  he  should,  if  the  evi- 

from  all  the  circumstances  whether  the  dence  was  given,  reserve  the  point, 

deceased  had  or  had  not  any  hope  of  and,  as  there  was  abundant  evidence 

recovery  {R,   v.  Bonner,  6  C.  &  P.,  without  it,  it  was  not  pressed,  and  the 

886).     Any  decisions  apparently  con-  prisoner  was  convicted  and  executed, 
trary  are  in  cases  in  which  statements        {})  The  question   whether  on  such 

of   the    deceased    themselves    raised  evidence  the  woman  must  not  have 

doubts    from    their   ambiguity  as    to  known  she  was  dying  was  not  discossM 

whether  the  deceased  thought  he  was  and  considered. 
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a  dying  declaration,  nor  was  the  surgeon  asked,  as  a  matter 
of  skill  and  science,  whether  from  the  nature  of  the  wound 
and  the  sense  of  approaching  death',  the  woman  must  not 
have  felt  and  known  that  she  was  dying  p. 

The  defence  set  up  by  the  prisoner  being  that  the  woman 
had  first  cut  his  throat  and  then  her  own  with  a  razor  she 
had  borrowed  from  him  professedly  for  another  purpose,  a 
curious  question  of  circumstantial  evidence  arose  as  to 
whether  this  was  the  truth  of  the  case,  or  the  converse  view 
set  up  by  the  prosecution  that  the  prisoner  had  first  cut  the 
woman's  throat  and  then  his  own.  The  statement  made  by 
him  would,  therefore,  have  been  very  material,  and  its  re- 
jection, as  it  turned  out,  nearly  caused  a  miscarriage  of 
justice.  The  doubt  of  the  prisoner's  guilt  was  indeed  re- 
moved by  the  fact  that  the  deceased  ran  out  to  make  com- 
plaint or  outcry,  and  the  fact  that  the  razor  was  found 
under  his  body,  and  under  his  hand, — almost  in  his  hand — 
for  the  marks  of  his  fingers  were  upon  it,  and  it  was  evi- 
dent that  he  had  *held  it  in  his  hand,  and  that  his  [345 
hand  had  only  just  relaxed  its  grasp  with  the  weakness 
caused  by  loss  of  blood. 

CocKBURN,  C.J.,  in  summing  up  the  case  to  the  jury, 
pressed  both  these  facts  upon  their  attention,  especially  the 
first,  pointing  out  that  it  was  the  deceased  woman,  not  the 
prisoner,  who  ran  out,  as  though  to  make  outcry  or  com- 
plaint C). 

Verdict^  OuiUy ;  Sentence^  Death  {^). 

Q)  In  the  case  of  R,  v.  Clea/ry  (2  Foe.  thing,  pointing  to  the  house  where  the 

&  Fin.,  853)  Erie,  C.J.,  asked  as  to  what  prisoner  was,  and  no  one  coald  doubt 

the  deceased   said,   and    finding  that  that  she  came  out  to  make  complaint 

what  he  said  showed  that  he  did  not  or  outcry. 

think  he  should  die,  he  then  said  he  (*)  There  was  a  strong  movement  in 
could  not,  in  the  face  of  that  evidence,  favor  of  the  prisoner,  on  the  ground 
presume  from  the  nature  of  the  wound  that  the  woman's  statement  had  been 
(a  shot  wound  through  the  chest)  that  rejected,  and  that  it  might  have  been 
he  knew  he  was  dying.  But  here,  in  his  favor,  or  that  its  falsehood  might 
there  being  nothing  to  the  contrary,  have  been  shown  ;  and  if  the  circum- 
the  sense  of  impending  death  might  stances  had  been  less  conclusive  it  is 
be  inferred  from  the  nature  of  the  possible  the  movement  might  have 
wound  itself  as  showing  that  the  been  successful.  The  prisoner,  how- 
woman  must  have  felt  she  was  dyinf ;  ever,  was  executed  ;  but  there  was  con- 
at  all  events,  the  surgeon  might  have  siderable  discussion  on  account  of  the 
been  of  that  opinion,  and  it  is  a  ques-  rejection  of  the  evidence,  and  it  must 
tion  of  fact,  and  to  some  extent  one  for  not  be  presumed  that  the  question 
skill  and  experience.  should  be  discussed  upon  the  supposi- 

(*)  Thus,  curiously  enough,  making  tion  that  the  statement  is  inimical  to 

indirect  use  of  the  very  piece  of  evi-  the  accused,  for,  supposing  it  to  be  in 

dence  formally    rejected,    but    which  his  favor,  the  objection,  if  valid,  would 

could  not  virtually  be  excluded  ;  for  it  equally  apply.     In  the  present  case  the 

was  of  course  necessarily  in  evidence  words  sworn    to    on  the    depositions 

that  the  woman  ran  out  and  said  some-  were,  '"  See  what  Harry  has  done  1 " 
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which,  as  the  Lord  Chief  Justice  said,  missible  as  a  dying  declaration,  as  the 

would  probably  have  been  fatal  to  the  natural  and  irresistible  inference  was 

prisoner ;  but  suppose  they  had  been,  that  the  woman  must  have  felt  and 

"  See  what  he  has  driven  me  to  I "  they  known  she  was  dying.     Cockbum,  C.J. 

would  have  been  sufficient,  probably,  published  a  pamphlet  in  answer,  in 

to  secure  an  acquittal.     And  it  was  im-  which  he  contended  that  as  to  a  dying 

possible  to  say  what  on  cross-examina-  declaration  it  was  for  him  to  decide 

tion  the  words  might  have  appeared  to  whether  it  was  made  under  the  sense 

be.     Mr.  Pitt  Taylor,  the  author  of  the  of  impending  death,  and  that  as  to  r^s 

well  know  Treatise  on  the  Law  of  Evi-  gesUBihe  "  transaction  "  was  completed, 

dence,  publiclv  impugned  this  ruling,  Mr.  Pitt  Taylor  replied  in  a  pamphlet 

and  published  a  letter  in  the  TimeSt  upholding    his  original    opinion.     In 

pointing  out  that  it  was  contranr  to  the  fairness  to  the  LotcL  Chief  Justice,  it 

doctrine  laid  down  in  decided  cases,  should  be  stated  that  certainly  the  rul- 

and  that  what  was  said  by  a  person  on  ing  of  Erie,  C.J.,  in  Reg.  v.  Cleary, 

the   instant,   and  in    consequence    of  hid  been  understood,  or  misunderstood, 

something  first    done    to    her    might  as  adverse  to  the  reception  of  such  a 

partly  be  considered  as  part  of  the  res  statement,  and  he  was,  as  he  said,  ap- 

gestcB,  as  much  so  as  if  uttered  an  in-  prehensive  of  the  risk  of  a  failure  of 

stant  before,  while  it  was  being  done,  justice  if  the  evidence  was  admitted. 

And  a  barrister  present  at  the  trial  also  and  held  admissible.     But  that  was  a 

wrote,  pointing  out  that  according  to  very  different  case,  and  in  that  case 

the  doctrine  laid  down  nearly  a  century  Erie,  C.J.,  heard  the  evidence,  and  so 

ago,  and  not  at  all  impugned  in  ^^.  V.  did  Denman,  J.,  in  Reg.  v.  Morgan, 

Vlearjf,  the  statement  was  clearly  ad-  ante,  p.  887. 

See  last  case  ;  Reg.  v.  Steele,  2  Eng.  Alabama :  Johnson  «.  State,  47  Ala., 

Rep.,  221 ;  Reg.  «.  Thompson,  14  id.,  9  ;  Faire  v.  State,  58  id.,  74. 

685  ;  Arch.  Cr.  PI.  and  Pr.  (17th  Eng.  Oalifomia:    People  v.  Lee,  17  Cal., 

ed.),  221-3;   1  id.  (8th  Am.  ed.),  428  79;  People®.  Sow,  51  id.,  697. 

et  seq.;  Best  on  Ev.  (5th  Eng.  ed.),  687  Canada,  Upper :    Reg.  «.  Smith,  23 

et  seq.;  2  Burn's  Just.  (30th  ed.),   tit.  U.  C.  Com.  PI.,  312;  Reg.  v.  Sparham, 

Ev.,  p.  42;  1  East's  PI.  Cr.,  354;  1  Gabb.  25  id.,  148. 

Cr.  L..  508  ;  Rosooe's  Cr.  Ev.  (7th  Am.  Sngliah:    Reg.  «.  Forester,  10  Cox's 

ed.),  82  ;  Whart.  Cr.  Ev„  §  276  et  seq.;  Cr.  Cas.,  368, 4  Fost.  &  Finl..  857  ;  Reg. 

Whart.   on  Hom.   (2d  ed.).   §  742  et  t>.  Bemadotti,  11  Cox's  Cr.  Cas.,  316. 

seq.;  Forum,  vol.  1,  p.  xiv  ;  1  Greenl.  Georgia:    Jackson  9.  State,  56 Geo., 

Ev.,  §  156  et  seq.;   8  Russ.  Cr.  (9th  235. 

Am.  ed.),  250  et  seq.;  8  id.  (5th  Eng.  Illinois:    Bamett  v.  People,  54  His., 

ed.),  854  et  seq.;  1  Taylor  Ev.  (7th  ed.),  325. 

§  716  a  seq.;  1  Month.  West.  Jur.,  12  Indiana:    Watson  v.  State,  68  Ind., 

et  seq.;  2  Bennett  &  Heard's  Lead.  Cr.  548. 

Cas.  (2d  ed.),  397  et  seq.  Iowa  :  Sute  o.  Elliott,  45  Iowa,  486. 

The  dying  declarations  of  a  person  Ireland :  Rex.  v.  Campbell,  1  Crawf . 

who  when  he  makes  them  expects  to  &  Dix.,  150. 

die,  respecting  the  circumstances  under  Kansas :    State  «.  Wilson,  24  Kans., 

which  he  received  an  injury,  are  ad-  189. 

missible  in  prosecutions  for  killing  the  Louisiana  :    State    v.   Spencer,    80 

person  making  the  declarations,  in  mur-  L^  Ann.,  362  ;  State  o.  Hannah,  10  id., 

der  or  manslaughter,  under  the  follow-  iff. 

ing  conditions :  Massaohosetts  :     Com.    v.    Haney, 

1.  They  must  have  been  made  by  the  127  Mass.,  455. 

deceased  under  the  sense  of  impend-  Mississippi :    McDaniel  v.  State,  1 

ing  dissolution  ;  it  must  be  satisfacto-  Morris's  St.  Cas.,  836. 

rily  proved  that  the  deceased,  at  the  Bffissouxi:    State  «.  Draper,  65  Mo., 

time  of   making  them,  was  conscious  835  ;  State  v.  Kilgore,  70  id.,  546. 

of  the  danger,  and  had  given  up  all  Nebraska:  Rakes  v.  People,  2  Neb., 

hope  of  recovery.               .  157. 

In  the  following  cases  such  declara-  New  York :    Brotherton  v.  People, 

tions  were  held  to  be  admissible  :  75  N.  Y.,  159 ;  Hackett  v.  People,  54 
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Barb..  870 ;  People  v.  Green »  1  Park.,  The     declarations     are    admi^ible 

11 ;  Peoples.  (4riiDzie.  Id.. 290 ;  People  though  deceased  apparently  desired  to 

«.  Anderson,  2  Wheeler's  Or.  Cas.,  890;  say  more:    State   v.   Giroax,   26  La. 

Wilson  V.  Borein,  15  Johns.,  286.  Ann.,  582. 

North   Oaroliua :    State  o.   Black-  Dying  declarations  of  the  deceased 

burn,  80  N.  C,  474.  cannot  be  excluded  as  evidence  because 

Oregon:    State  v.  Garrand,  5  Ore-  deceased   refused   to   answer  further 

£;on,  216.  questions,  saying   he  was  "a  dying 

Pennsylvaiila :    Com.  v,  Britton,  1  man:''  Peoples.  Sow,  51  Cal.,  597. 

Leg.  Gaz.  Hep.,  518;   Small  v.  Com.,  At  common  law,  dying  declarations 

91  Penn.  St.,  804,  21  Alb.  L.  J.,  216.  are  not  admissible  in  an  indictment  for 

Tennessee;   Stewart  o.  State,  2  Lea,  abortion:   People  o.  Davis,  56  N.  Y., 

598.  95;   Reg.  v.  Hind,  8  Cox's  Cr.  Cas., 

Texas :    Roberts   o.   State,  5  Tex.  800,  Bell's  Cr.  Cases,  258. 

App.,  141.  See  Com.  v.  Grempert,  6  Luz.  Leg. 

Vermont;    State  *o.   Patterson,  45  Reg.,    187 ;    State   v.    Dickinson,    41 

Verm.,  808,  12  Am.  R.,  200,  212  note.  Wise.,  209  ;  Reg.  v.  Sparham,  25  U.  C. 

Virginia:  Swisher  v.  Com.,  26  Gratt,  Com.  PL,  148. 

968.  Otherwise,  by  statute  in  New  York, 

In  the  following  not  to  be  :  Laws  1875,  chap.  852,  p.  887. 

Alabama :    Walker  v.  State,  52  Ala. ,  Such  declarations  bv  the  person  whose 

192  ;  May  v.  State,  55  Ala.,  89  ;  Matter  name  is  claimed  to  nave  been  forged, 

of  Nettles,  58  Ala. ,  268.  have  been  held  to  be  admissible  in  be- 

Galifornia :    People  9.  Ah  Dat,  49  half  of  a  defendant  on  his  trial  for  for- 

Cal.,  652;  People  9.  Hogdon,  55  Cal.,  gery :  People  o.  Blakely,  4  Park.  Cr. 

72,  5  Pacific  Coast  L.  J.,  501.  R.,  176. 

Delaware  ;    State  o.  Buchanan,   1  On  an  indictment  against  a  prisoner 

Houst.  Cr.  Cas.,  79.  for  the  murder  of  A.  by  poison,  which 

Snglish :  Reg.  «.  Reany,  7  Cox's  Cr.  was  also  taken  by  B.,  who  died  in  con- 

Cas.,  209  ;  Reg.  v.  Smith,  10  id.,  82,  sequence,  it  has  been  held  in  England, 

Leigh  &  Qive,  607 ;  Reg.  «.  Jenkins,  11  Louisiana  and  in  South  Carolina  that 

Cox's C.  C,  250,  L.  R.,  1 C.  C.  Res.,  187 ;  B.'s    declarations    were    admissible  : 

Reg.  f^.Mackay,  11  Cox's  Cr.  Cas.,  148.  Rex  v.  Baker,  2  Moody  &  Rob.,  53; 

nilnoiai    Tracy  o.  People,  97  Ills.,  State  v.  Terrill,  12  Richardson  (S.C). 

102.  821  ;    State  9.  Wilson,  28  La.   Ann. , 

Indiana:    Morgan  o.  State,  81  Ind.,  558. 

194.  Contra,  and  we  think  the  better  doc- 

Eansas;    Statev.  Medlicott,  9Kan8.,  trine:  State  v,  Bohan,  15  Kans.,  407, 

257,  282e<M9.;  Stateo.  Bohan,  15id.,  417-9;   State   v.   Westfall,    49  Iowa, 

407.  828. 

Kentnoky:    Lieberv.  Com.,9Bush,  So  when   husband   and  wife  were 

11.  killed  by  beating,  held  that  on  a  trial 

Massaohnsetts  i    Com.  v.   Roberts,  for  murdering  the  husband,  declara- 

108  Mass.,  296;  Com.  v.  Dunan,  128  tions  of  the  wife  were  inadmissible: 

id.,  422.  Brown  v.  Com.,  78 Penn.  St.  Rep.,  821, 

BCiBsonri:    State  v,  McCannon,  51  828. 

Mo.,  160.  See  Brown  «.  Com.,  76  Penn.  St.  R., 

New  Vork ;    People  v.  Williams,  8  819,  837. 

Abb.  Dec,  596;    People  v.   Perry,  8  The  state  of  the  deceased's  mind  may 

Abb.  (N.S.),  S^.  be  judged  from  the  circumstances  : 

SeeMcFarland'sCase,  8Abb.  (N.S.),  Alabama:     Johnson    v.   State,    47 

68.  Ala.,  9  ;  May  v.  State,  55  id.,  89. 

Texas:   Edmonson  o.  State, 41  Tex.,  English:    Rex  9.  Spilsbury,  7  Car. 

496.  &  P.,  187. 

If  dying  declarations  are  made  at  a  Oeorgia  ;    Jackson  «.  State,  56  Geo., 

time  when  deceased  was  conscious  of  235. 

Impending  death,  and  had  no  hopes  of  Indiana  :    Morgan  «.  State,  81  Ind., 

recovery,  a  hope  subsequently  enter-  194. 

tained  will  not  affect  their  admissibil-  Kansas  :    State  v,  Wilson,  24  Kans., 

ity:   State  v.  Kilfore,  70  Mo.,  546.  189. 

28  Enq.  Rep.  70 
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MiaalMippi  :  McDaniel  o.  State,  1 
Morris's  St.  Gas.,  886. 

Nebraska :  Rakes  v.  People,  2  Neb., 
157. 

Pennsylvania  :  Com.  v.  Britton,  1 
Leg.  Gaz.  R.,  518. 

The  length  of  time  which  elapses 
between  the  declaration  and  death  fur- 
nishes no  rule  for  the  rejection  or  the 
admission  of  the  testimony: 

English :  Reg.  v,  Bernadotti,  11 
Cox's  Cr.  Cas.,  816. 

Qeorgia  i  Jackson  «.  State,  56  Ga., 
285. 

Indiana  :    Jones  9.  State,  71  Ind.,  66. 

Nebraska :  Rakes  v.  People,  2 
Neb.,  157. 

Declarations,  in  order  to  be  admis- 
sible, must  be  of  facts,  and  not  of 
conclusions  or  opinions  of  the  party 
making  them  : 

Qeorgia ;  Rattree  9.  State,  68  Geo., 
670. 

Kentucky:  Collins  «.  Com.,  12 
Bush,  271. 

Blissourl:  State  v.  Draper,  65  Mo., 
835. 

New  York:  Shaw  «.  People,  8 
Hun.  272,  5T.  &C.,439. 

North  Carolina :  State  9.  Williams, 
77  N  C    12 

Ohio:'  Moe  v.  State,  20  Ohio  St. 
R..  460. 

Texas:  Roberts  9.  State,  6  Tex. 
App.  R.,  141, 

It  seems  that,  upon  the  trial  of  an 
indictment  for  murder,  declarations  of 
the  deceased  made  while  in  extremis, 
which  are  not  statements  of  fact  which 
a  living  witness  would  not  have  been 
permitted  to  testify  to,  but  are  merely 
expressions  of  belief  and  suspicions, 
are  not  competent  evidence  :  People  v. 
Shaw,  63  N.  Y.,  87,  40  (But  see  S.  C, 
below,  8  Hun,  272,  5  T.  &  C,  439) ; 
State  V.  Draper,  65  Mo.,  835 ;  Roberts 
«.  State,  5  Tex.  App.,  141 ;  State  9. 
Williams,  77  N.  C,  12. 

See  also  Field  «.  State,  57  Miss.,  474 ; 
Brotherton  v.  People,  75  N.  Y. ,  159. 

Declarations  as  to  past  events  are 
not  admissible.  They  must  relate  to 
the  immediate  transactions  which  led 
to  the  death : 

Illinois:  Weyrich  «.  People,  89 
His.,  90. 

Indiana :  Jones  «.  State,  71  Ind. ,  66. 

Kentucky:   Lieber  v-  Com.,  9  Bush, 


New  York :  Hackett  «.  People,  54 
Barb.,  370. 

The  circumstances  of  the  death  must 
be  the  subject  of  the  declarations,  and 
are  restricted  to  the  circumstances  im- 
mediately attending  the  act  and  forming 
a  part  of  the  res  gestm:  Johnson  v. 
State,  47  Ala.,  9;  Walker  v.  State,  52  id., 
192;  Rattree  9.  State,  58  Geo.,  570; 
Luby  t>.  Com.,  12  Bush  (Ky.),  1 ;  Col- 
lins «.  Com.,  Id.,  271 ;  State  v.  Dra- 
per, 65  Mo.,  335 ;  Weyrich  «.  People, 
89  Ills.,  90;  Jones  v.  State,  71  Ind., 
66 ;  Faire  f>.  State,  58  Ala.,  74;  West 
«.  State,  7  Tex.  App.,  150. 

It  is  hard  to  die  by  the  hand  of 
another,  not  admissible  :  Crookham  v. 
State,  5  West.  Va..  510. 

Nor  as  to  who  fired  shot  when  ques- 
tion is  which  of  two  persons  did  it : 
Wright  V.  State,  41  Tex.,  246. 

Nor  as  to  the  state  of  feeling  between 
defendant  and  deceased  :  Ben  v.  State, 
87  Ala.,  103,  Shepherd's  Sel.  Cas.,  9. 

So,  **  Oh,  Aleck,  what  have  we  done ; 
I  shall  die":  People  «.  Olmsted,  30 
Mich.,431. 

So  that  defendant  was  not  to  blame, 
and  the  injuries  were  the  result  of  an 
accident:  Com.  9.  Dunan,  128  Mass., 
422. 

So  it  was  E.  W.  who  shot  me,  though 

1  did  not  see  him :  State  v.  Williams, 
77N.  C.,12. 

*'L.  R.  killed  me  for  nothing,"  has 
been  held  to  be  the  statement  of  a  fact 
beyond  opinion,  and  to  be  admissible  : 
Roberts  v.  State,  5  Tex.  App.,  141. 

Dying  declarations  are  only  admitted 
on  the  ground  of  necessity,  and  to  pre- 
vent the  effect  of  a  party  destroying,  by 
an  act  of  violence,  the  only  one  who 
could  testify  against  him  and  thus 
escape  punishment ;  but  in  this  class 
of  cases  it  must  appear  that  the  de- 
ceased was  the  only  witness  of  the 
transaction.  Where  disinterested  and 
unsuspected  witnesses  are  present,  the 
rule  does  not  apply  :  Stewart  v.  State, 

2  Lea,  598. 

Though  dying  declarations  are  ad- 
missible an  ante  mortem  statement 
written  down  by  another  person  and 
not  read  over  to  the  deceased,  is  not, 
per  se,  admissible  as  a  dying  declara- 
tion, though  it  may  be  used  by  the 
writer  to  refresh  his  recollection  as  a 
witness  :  State  v,  Fraunburg,  40  Iowa, 
555. 
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Where  deceased  makes  dying  decla-  Dying   declarations   of   a   deceased 

rations  by  signs  and  writing,  they  are  person  cannot  be  rejected  as  evidence 

admissible.  on    account  of   his    religions    belief : 

Where  dying  declarations  are  com-  People  «.  Sow,  51  Cal.,  597  ;  State  9. 
municated  by  signs  to  one  and  reduced  Elliott,  45  Iowa,  486. 
to  writing  by  another,  but  afterwards  Evidence  of  the  prevailing  religious 
read  over  to  and  signed  by  the  de-  belief  of  the  district  where  deceased 
ceased,  who  said  they  were  correct,  was  bom,  is  inadmissible:  People  o. 
such  written  statement  is  competent  Sow,  51  Cal.,  597. 
evidence  to  go  to  a  jury :  Jones  v.  Proof  that  deceased  was  a  material- 
State,  71  Ind.,  66.  ist,  is  admissible  for  the  purpose  of 

At  the  trial  of  an  indictment  for  mur-  assailing  the  credibility  of  the  state- 

der,    certain   declarations  of  the  de-  ment  of  deceased  and  lessening  the 

ccsased,  which  were  reduced  to  writing  weierht  of  his  dying  declarations  :  State 

by  a  trial  justice,  and  signed  and  sworn  v.  Sliott,  45  Iowa,  486. 

to  by  the  deceased  about  one  hour  after  Defendjint  may  show  that  the  de- 

the  fatal  wound  was  given,  and  which,  ceased,  in  making  the  statements,  was 

the  next  day,  within  about  an  hour  of  in  a  reckless,  irreverent  state  of  mind, 

death  when  he  was  conscious  of  his  and  entertained  feelings  of  malice  and 

hopeless  condition,  in  speaking  to  his  hostility  towards  the  accused,  and  proof 

physician,  said  that  he  intended  these  of  indulgence  in  profane  language  at 

to  be  considered  as  his  dying  declara-  or  about  the  time  of  making  the  state- 

tions,  were  properly  received  in  evi-  ment  is  clearly  competent  for  that  pur- 

dence  :  State  «.  McEvoy,  9  S.  C.  (N.S.),  pose  :  Tracy  «.  People,  97  Ills.,  102. 

206.  It  has  been  held  in  North  Carolina, 

The  decree  of  weight  which  shall  be  but  we   doubt  the  soundness  of  the 

given  to  dyinfi;  declarations  is  solely  for  case,   that    where    there    is    evidence 

the  jury :   Walker  «.  State,  87  Tex.,  tending  to  destroy  the  effect  of  such 

866;  Walker  «.  State,  42  id. ,  860.  declarations,  it  is  competent  for  the 

Where  dying  declarations  are    ad-  state  to  corroborate  them  by  showing 

mitted,  a  statement  of   the  deceased  that  deceased  made  similar  declarations 

made  at  another  time,  which  is  neither  a  few  minutes  after  the  fight,  though 

a  dying  declaration  nor  a  part  of  the  it  did  not  appear  that  he  was  then  un- 

res  gesta,  is  not  admissible  to  impeach  der   the   apprehension  of   immediate 

such  declarations:    Moe  v.  State,   20  death  :  State  D.  Blackburn,  80  N.  C, 

Ohio  St.  Rep.,  460 ;  Weyrich  «.  People,  474. 
89  Ills.,  90. 
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CROWN  COURT. 

Maidstone  Winter  Assizes,  1879. 

(Before  Cockbum,  C.J.) 

*Reg.  V.  We8ton(").  [346 

Murder  or  marultntgfUer — Death  eauaed  by  that  from  firearm — Evidence  of  edf -defence 
— Admieailnliij/  ^prUoner'e  gtaiemeat  by  eouneel — Juetificaiion — Danger  of  vitienee, 
or  reeonable  appreheneion  of  it. 

On  an  indictment  for  murder,  the  death  havini?  been  caused  by  shot  from  a  gun 
in  the  hands  of  the  prisoner,  evidence  of  former  threats  by  deceased  of  deadly  vio- 
lence, vrith  words  and  circumstances  on  the  occasion  in  question  likely  to  provoke 
similar  threats,  received  as  evidence  of  danger  to  life,  or  serious  violence  or  reason- 
able apprehension  of  it,  on  the  occasion,  such  as  might  excuse  or  justify  recourse  to 
a  loaded  firearm  in  self-defence. 

(')  Reported  by  W.  F.  Finlason,  Esq.,  Barrister-at-Law. 
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Prisoner's  counsel  allowed  to  make  a  statement  on  the  part  of  the  prisoner  to  show 
that  the  trigger  of  the  gun  was  pulled  without  the  intention  of  firing  it. 

The  use  of  such  a  weapon,  even  against  an  unarmed  man,  may  be  excused  or 
justified  not  only  by  necessity  for  defence  against  death  or  serious  injury,  but  the 
resonable  apprehension  of  it. 

But  in  the  absence  of  such  necessity,  if  it  is  resorted  to,  and  is  fired  even  accident- 
ally, it  is  manslaughter;  and  the  jury  having  found  that  there  was  no  such  neces- 
sity, but  that  the  gun,  being  levelled  at  the  deceased  with  no  intention  of  discharging 
it,  went  off  by  accident : 

Heldf  that  the  prisoner  was  quilty  of  manslaughter. 

The  prisoner  was  indicted  for  the  murder  of  one  Drewry, 
at  Maidstone,  on  the  2d  day  of  September  last. 

Prentice^  Q.C.,  and  Grojty  for  the  prosecution. 

King^ord  and  Slade  Bviler^  for  tne  prisoner. 

The  prisoner,  who  was  a  volunteer,  had,  five  years  before 
the  occasion  in  question,  lodged  with  the  deceased,  who  was 
married,  and  had  several  children.  Four  years  before,  the 
347]  deceased  had  *to  be  removed  to  an  asylum,  being 
affected  by  a  form  of  melancholy  monomania  called  "  syph- 
ilitic mania,"  arising,  as  the  medical  man  stated,  from  a 
delusion  that  he  was  suffering  from  syphilis,  and  not  lead- 
ing to  violence,  but  producing  an  impression  that  he  was 
not  fit  to  cohabit  with  his  wife.  On  his  liberation  from  the 
asylum,  after  the  lapse  of  four  months,  he  resumed  cohabi- 
tation ;  but  his  delusion  returned,  and  he  was  confined  again 
for  eleven  months.  During  this  period  the  prisoner  nad 
become  criminally  intimate  with  the  wife,  who  had  a  child 
by  him ;  and  when  her  husband  was  released  he  did  not 
cohabit  with  her,  and  expressed  great  anger  about  the  child, 
and  uttered  threats  against  them.  He  again  relapsed  into 
his  monomania,  and  was  again  sent  to  the  asylum,  where 
he  remained  eight  months,  coming  out  in  August.  At  this 
time  his  wife  was  living  in  a  house  in  WooUett  street,  Maid- 
stone, which  had  been  taken  during  his  confinement  in  the 
name  of  Weston,  the  prisoner,  who  contributed  to  her  sup- 
port, he  himself,  however,  ostensibly  living  at  another  place 
in  Maidstone,  and  the  deceased  having  his  meals  at  the 
house  where  his  wife  lived,  though  he  slept  elsewhere,  not 
far  off.  It  appeared  that  there  had  been  an  agreement  or 
understanding  between  the  two  men  that  neither  of  them 
should  cohabit  with  the  wife  of  deceased  ;  for  the  prisoner 
had  insisted  on  his  observing  an  agreement  not  to  molest 
her,  and  the  deceased  had  expressed  anger  on  finding  the 
prisoner  at  the  house.  The  prisoner  had  written  to  the  wife 
a  letter  dated  at  the  other  house,  where  he  was  supposed  to 
reside,  in  these  terms  : 

**It  appears  Pre  wry  keeps  paying  you  visits  at  WooUett 
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street,  the  premises  being  near.  You  must  know  that  I  can- 
not think  of  allowing  you  any  more  money  unless  they  are 
discontinued  altogether.  You  must  therefore  see  to  it. 
That  was  the  agreement ;  that  he  would  leave  you  without 
molesting  you  in  any  w^y  whatever.  You  will  please 
let  me  know  what  you  intend  doing  at  your  earliest  con- 
venience." 

It  appeared  that  this  letter  was  written  to  be  shown  to  the 
deceased,  as  the  wife  said  he  could  not  read,  and  she  did  in 
fact  show  it  to  him,  and  he  told  her  to  take  no  notice  of  it, 
and  continued  to  have  his  meals  at  her  house  as  before. 
Being  asked  if  there  was  any  agreement  that  she  should  live 
with  Weston,  she  said  she  was  not  aware  of  any,  and  it  will 
be  noticed  that  the  prisoner  wrote  from  another  house.  On 
the  Friday  before  the  occasion  in  question  (she  stated)  her 
husband,  the  deceased,  coming  to  her  house,  found  Weston, 
the  prisoner,  sitting  there,  and  was  angry,  and  uttered 
threats  against  him,  and  against  them  both,  threatening  to 
take  their  lives ;  and  on  a  previous  occasion  he  had,  finding 
Weston  there,  used,  she  said,  similar  language,  threatening 
to  lie  in  wait  for  him  and  kill  him,  and  there  had  been  other 
similar  threats  on  such  occasions,  but  no  actual  violence 
was  used.  It  appeared  that  on  one  occasion  she  had  warned 
the  prisoner,  in  consequence  of  something,  not  to  use  his 
weapon,  for  it  was  stated,  it  will  be  seen,  by  one  of  the 
witnesses  that,  on  finding  her  husband  shot,  she  said  to  the 
♦prisoner,  "I  told  you  not  to  do  it  I"  and,  though  [348 
she  did  not,  she  said,  recollect  this,  she  did  not  deny  it,  and 
she  said  the  prisoner  had  said,  "I  will  not  be  the  first  to 
lift  my  hand,  but  if  Drewry  should  strike  me,  I  must  take 
my  own  part."  It  appeared  that  on  the  day  in  question  the 
prisoner's  rifle  was  in  the  front  room  of  the  house  where  the 
wife  of  deceased,  Mrs.  Drewry,  lived,  and  that  it  was  loaded ; 
and  she  stated  it  was  kept  there,  and  it  appeared  that  the 
box  of  service  cartridges  was  upstairs  locked.  She  stated 
that  she  did  not  know  whether  he  was  in  the  habit  of  keep- 
ing the  rifle  loaded,  and  she  also  stated  that  she  had  seen 
him  practising  loading  and  unloading  with  a  cartridge.  She 
did  not  state  that  she  had  seen  him  doing  so  that  day,  nor 
when  she  saw  him  doing  so  last,  nor  was  there  any  evidence 
beyond  the  prisoner's  statement  that  he  had  been  practis- 
ing at  the  butts  that  day,  but  he  so  stated.  She,  however, 
stated  that  she  had  seen  the  rifle  in  the  front  room  when 
she  went  out  in  the  afternoon  on  the  day  in  question.  She 
stated  her  husband  had  been  at  the  house  as  usualhaving 
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his  meals,  and  sbe  had  gone  ont  and  returned ;  and  about 
eight  o'clock  in  the  evening  of  the  2d  day  of  September  she 
was  standing  at  her  door,  the  prisoner  having  just  left  her 
to  go  to  the  public  house  a  few  doors  higher  up  in  the  street, 
when  her  husband,  the  deceased,  came  up  to  her  and  spoke 
to  her,  asking  her  where  she  had  been,  &c.  She  at  once 
moved  to  the  door  of  her  next-door  neighbor,  and,  saying 
she  wanted  to  speak  to  her,  went  in  there,  her  husband  say- 
ing angrily,  "Oh,  yes,  you  have  some  plan!"  While  she 
was  talking  with  her  neighbor,  she  heard,  she  said,  some 
one  in  her  house,  who  prooably  was  the  prisoner,  returning 
with  the  beer ;  and  it  appeared  that  he  must  have  locked  the 
street  door,  for  a  minute  later  she  said  she  found  it  locked, 
and  it  was  opened  to  her  by  him  from  the  inside.     It  ap- 

S eared  that  he  went  through  the  house  and  out  of  the  back 
oor,  probably — not  finding  Mrs.  Drewry — in  search  of  her ; 
and  it  also  appeared  that  the  deceased  had  gone  round  by 
the  side  passage,  by  the  side  of  the  neighbor's  house,  and 
was  round  at  the  back  door,  by  which  way  his  wife  could 
have  got  back  into  her  house,  for  a  few  moments  later  the 
neighbor  heard  her  back  doorlatch  raised,  and  heard  the 
loud  voices  of  two  men  in  anger,  and  the  neighbor,  going  to 
her  back  door,  saw  Weston,  the  prisoner,  and  Drewry,  the 
deceased,  standing  there,  close  to  each  other,  in  the  passage 
at  the  backs  of  the  houses.  She  heard  Drewry  say  to 
Weston,  holding  up  his  finger,  ''Continue  to  live  with  my 
wife,"  which  may  have  been,  "I  find  you  continue  to  live 
with  my  wife,"  or,  as  the  prisoner's  counsel  suggested,  may 
have  been  a  threat  of  violence,  "If  you  continue  to  live  with 
my  wife,"  in  which  latter  view,  however,  the  threat  would 
be  future  and  conditional.  The  precise  words,  however, 
she  did  not  hear,  but  it  will  be  seen  that  the  prisoner  did 
not  at  the  time  suggest  any  violence,  or  threat  of  violence ; 
and  it  was  consistent  with  the  evidence,  as  the  voices  of 
both  were  heard  raised,  that  he  might  have  said  to  Drewry, 
349]  *in  accordance  with  the  terms  of  his  letter,  that 
Drewry  had  no  business  there,  and  that  Drewry  might  have 
answered,  "I  have  a  right  to  come  if,  or  as,  you  continue 
to  live  with  my  wife,"  but  the  prisoner's  counsel  suggested 
that  some  threat  of  violence  preceded  the  words,  "continue 
to  live  with  my  wife."  The  witness  stated  that  Weston  ran 
quickly  into  Mrs.  Drewry's  house;  he  went  so  quickly, 
however,  she  said,  that  she  did  not  actually  see  him  enter 
the  house,  and  the  deceased  followed  her.  She  went  back 
into  her  own  house,  and  went  through  to  her  front  door, 
and  as  she  got  to  it,  in  a  few  seconds,  she  heard  the  report 
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of  a  gnn,  and,  looking  out,  saw  Mrs.  Drewry,  who  had  run 
out,  trying  to  get  in  at  her  front  door,  which,  however,  was 
fastened  from  the  inside  ;  but  being  opened  by  the  prisoner 
she  went  in  and  found  in  the  back  room  her  husband  lying 
dead,  his  feet  towards  the  front  room,  where  the  rifle  was 
kept,  his  head  backwards  towards  the  cellar,  the  rifle  lean- 
ing against  the  door  between  the  two  rooms.  A  witness 
stated  that  she  said  to  the  prisoner,  "  What  have  you  done  ? 
I  told  you  not  to  do  it,"  and  this  she  did  not  deny,  although 
she  said  she  ''did  not  recollect  it."  When  the  police  came 
they  found  the  clothes  of  the  deceased  burning,  showing 
that  the  weapon  had  been  held  close  to  his  person,  and  the 
surgeon  stated  that,  from  the  wound,  he  must  have  died  on 
the  instant.  The  prisoner  said,  ''I  did  it;  I  had  had  some 
drink."  He  did  not  say  anything  of  threat  or  violence,  and 
the  police  saw  no  trace  of  a  struggle ;  and  as  already  stated, 
only  a  few  seconds  elapsed  between  the  moment  when  the 
two  men  entered  the  house  together,  and  the  sound  of  the 
report,  and  the  deceased  appeared  to  have  been  shot  in 
the  back  room,  the  rifle  being  kept  in  the  front.  The  police 
stated  that  when  the  prisoner  said  he  did  it,  she  said  to  him, 
"  Why  did  you  do  it  ?  I  know  he  had  threatened  you,  but 
you  had  better  have  let  him  knock  your  head  oflf  than  do 
it."  The  cartridge  case  found  in  the  rifle  was  not  one  which 
could  have  been  served  out  during  the  last  year.  When  the 
prisoner  was  charged  with  shooting  at  and  killing  the  de- 
ceased he  made  no  answer  at  first ;  but  then — according  to 
the  evidence  of  the  police — said  he  had  been  at  the  rifle  butts 
that  day,  and  had  expended  all  his  service  ammunition, 
and  was  allowed  to  purchase  private  ammunition ;  that  he 
had  the  rifle  in  his  hand  and  put  a  cap  upon  it,  and  the 
gun  went  off;  but  this,  it  was  suggested  by  his  counsel 
could  not  have  meant  a  percussion  cap,  as  it  was  not  a  per- 
cussion rifle,  and  that  what  he  must  have  said  was  that  as 
there  was  a  snap-cap  on  he  thought  it  would  not  go  off, 
even  when  the  trigger  was  pulled,  and  pulled  the  trigger  un- 
der that  notion,  which  was  the  defence  now  set  up. 

Evidence  was  given  for  the  prosecution  that  though  the 
prisoner,  being  a  volunteer,  was  allowed  to  take  his  rifle 
home,  he  had  no  right  to  have  ball  cartridge  there,  and  it 
did  not  appear  that  he  was  at  drill  that  day.  The  gunsmith 
proved  that  the  rifle  seemed  to  have  been  used  more  than 
once  since  last  cleaned. 

Prentice^  for  the  prosecution,  pointed  out  that  there  was 
no  ^evidence  of  any  struggle  or  violence,  or  even  of  [350 
any  menace  of  violence  on  the  occasion ;  and  that  on  the 
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contrary  all  the  evidence  tended  to  disprove  it,  for  the  police 
saw  no  signs  of  a  struggle,  and  the  prisoner  did  not  suggest 
it  at  the  time,  and  indeed  there  was  no  time  for  it,  as  the 
witness  stated  that  only  a  few  seconds  intervened  between 
her  seeing  the  two  men  go  into  the  house  and  her  hearing 
the  report  of  the  gun  ;  and  he  suggested  that  the  prisoner, 
angry  at  seeing  the  deceased  there,  had  gone  quickly  into 
his  house^nto  the  front  room,  where  his  loaded  rifle  was,  in 
order  to  use  it  against  the  deceased,  and  had  met  him  in  the 
back  room  and  shot  him  dead  with  it. 

CocKBURN,  C.J.,  said  he  saw  no  evidence  of  it. 

Prentice  suggested  that  the  fact  that  only  a  few  seconds 
intervened  between  the  men  going  into  the  house  and  the  re- 
port of  the  gun,  and  the  fact  that  the  gun  was  kept  in  the 
front  room,  and  that  the  deceased  was  shot  in  the  back  room, 
and  that  the  gun  was  held  so  close  to  him  as  to  set  his  clothes 
on  fire,  and  that  he  must  have  fallen  dead  instantly  on  the 
spot,  went  to  prove  that  the  prisoner  must  have  gone  at  once 
to  the  rifle,  brought  it  into  the  back  room,  and  there  met  the 
deceased  and  shot  him  dead  without  any  struggle  or  vio- 
lence ;  and  even  had  there  been  any  threat  of  violence,  of 
which  he  said  there  was  no  evidence,  and  which  therefore 
was  never  suggested,  still,  as  the  deceased  was  unarmed 
there  was  nothing  to  excuse  the  use  of  a  deadly  weapon,  or 
to  reduce  the  crime  to  manslaughter. 

King^ord^  for  the  defence,  regretted  that  he  could  not 
give  the  prisoner's  account  of  the  matter,  upon  which 

CocKBURN,  C.J.,  said  he  might  do  so,  as  the  prisoner's 
counsel  were  in  place  of  the  prisoner,  and  entitled  to  say 
anything  which  he  might  say,  for  which  he  would  be  entitled 
to  consideration  and  credence  if  consistent  with  the  rest  of 
the  evidence.     Upon  this 

Kingsford  stated  to  the  jury  that  the  prisoner  had  been 
in  the  habit  of  practising  loading  and  unloading  his  rifle 
with  a  cartridge,  and  had  left  the  cartridge  in  it ;  that  on 
this  occasion  the  deceased  had  threatened  him,  that  he  had 
fled  from  apprehended  violence,  and  that,  forgetting  that 
the  rifle  was  loaded,  he  raised  it  against  him,  not  intending 
to  fire,  but  only  to  frighten  him — the  snap-cap  being  on — by 
the  noise  of  uncocking  the  gun ;  that  the  deceased  laid  hold 
of  the  end  of  the  frame,  that  in  the  struggle  the  *' snap- 
cap"  fell  off,  and  that,  pulling  the  trigger  to  snap  the 
hammer  again,  the  weapon  went  off. 

CocKBURN,  C.J.,  in  summing  up  the  case  to  the  jury, 
adopted  the  view  of  the  evidence  which  the  prisoner's  coun- 
sel bad  suggested,  and  enforced  it  strongly  upon  the  jury. 
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reminding  them  of  the  previoas  threats  of  the  deceased  to 
kill  the  prisoner,  and  to  lie  in  wait  for  him  in  order  to  do  it, 
and  telling  them  that  he  had  no  doubt  the  deceased  had,  on 
the  occasion  in  question,  entertained  very  violent  feelings 
against  the  prisoner,  who  might  naturally  dread  his  vio- 
lence, and  he  represented  the  prisoner  as  "  nying  from  a  man 
*enraged,  infuriated,  and  mad,"  who  had  previously  [351 
threatened  his  life,  and  in  all  probability  had  done  so 
on  this  occasion ;  and  he  told  the  jury  that  if,  under  such 
circumstances,  the  prisoner  resorted  to  the  gun  in  order  to 
defend  himself  from  serious  violence,  or  under  a  reasonable 
apprehension  of  it,  and  so  used  it  in  necessary  self-defence 
he  would  be  justified.  If,  he  said,  the  prisoner  fired  the  gun 
at  the  deceased  really  in  anger,  or  intending  to  take  the  op- 

Eortunity  to  be  rid  of  him  on  account  of  his  wife,  it  would 
e  murder  ;  but  if  the  prisoner  resorted  to  the  gun  in  self- 
defence,  against  serious  violence  or  in  the  reasonable  dread 
of  it,  it  would  be  justifiable,  and  that  even  if  there  was  not 
such  violence,  or  ground  for  the  reasonable  apprehension  of 
it,  yet  that  if  the  conduct  of  the  deceased  naturally  led  him 
to  apprehend  it  and  deprived  him  of  his  self-control,  or  if 
an  assault,  though  short  of  serious  injury,  was  committed 
on  the  prisoner,  then  it  would  be  manslaughter  ;  and  in  con- 
clusion he  left  to  the  jury  these  questions  in  writing: — 
1.  Was  the  discharge  of  the  gun  intentional  or  accidental! 
(a).  If  intentional,  was  it  from  ill-feeling  to  Drewry,  or  de- 
sire to  get  rid  of  iiim  on  account  of  his  wife  t  in  which  case 
it  would  be  murder,  {b).  If  it  was  not  so  done,  was  it  done 
by  the  prisoner  in  self-defence,  and  to  protect  himself  from 
death  or  serious  bodily  injury  intended  towards  him  by  the 
deceased  ;  or  (c),  from  the  reasonable  apprehension  of  it  in- 
duced by  the  words  and  conduct  of  the  deceased,  though 
the  latter  may  not,  in  fact,  have  intended  death  or  serious 
injury?  (d).  If  not  so,  was  it  done  after  an  assault  made 
by  the  deceased  on  the  prisoner,  though  short  of  an  assault 
calculated  to  kill  or  cause  serious  bodily  injury?  or 
(e),  Was  it  done  under  such  a  degree  of  alarm  and  bewild- 
erment of  mind,  caused  by  the  conduct  of  the  deceased,  as 
to  deprive  the  prisoner  for  the  time  of  his  reason  and  power 
of  self-control?  or  (/),  Was  the  effect  of  the  language  and 
candnct  of  the  deceased  such  as  to  provoke  the  angry  pas- 
sions of  the  prisoner  so  as  to  deprive  him  of  his  reason  and 
power  of  self-control?  2.  If  the  discharge  of  the  gun  was 
accidental — in  which  case  the  prisoner  cannot  be  convicted 
of  murder,  but  may  be  of  manslaughter— (a),  was  the  gun 
levelled  by  the  prisoner  at  the  deceased  in  self-defence 
28  Eng.  Rep.  76 


602  COrS  CRIMINAL  CASES.  [Vol  XIV. 

1879  Reg.  V.  Weston. 

against  an  attack  of  the  deceased,  endangering  life  or  limb, 
or  reasonably  apprehended  by  the  prisoner  as  likely  to  do 
so,  in  either  of  which  cases  tne  prisoner  would  be  entitled 
to  acquittal?  or  (J),  was  the  gun  levelled  by  the  prisoner 
at  the  deceased  unnecessarily  under  the  circumstances,  but 
without  the  intention  of  discharging  it,  in  which  case  it 
would  be  manslaughter. 

The  jury  found  the  prisoner  guilty  of  manslaughter  ;  and 
being  asked  on  what  view  of  the  case  they  found  the  verdict, 
they  said,  on  account  of  the  deceased  following  the  prisoner 
to  his  house,  and  the  gun  being  fired  so  shortly  afterwards 
that  it  might  have  been  done  in  self-defence,  or  might  have 
gone  off  acciden  tally. 

CocKBCTRN,  C.  J.,  explained  to  them  that  this  was  indeter- 
352]  minate,  *for  that  if  it  was  fired  in  self-defence  against 
serious  violence  intended  by  the  deceased  (*),  he  would  be 
entitled  to  an  absolute  acquittal ;  and,  repeating  his  direc- 
tion, he  desired  them  to  reconsider  their  verdict,  which  they 
did. 

The  jury  eventually  returned  this  written  finding :  That 
the  gun  was  levelled  at  the  deceased  unnecessarily  under 
the  circumstances,  but  without  any  intention  of  discharging 
it,  and  that  it  went  oflf  accidentally. 

CocKBCTRN,  C.J.:  That  would  amount  to  a  verdict  of 
manslaughter.    Do  you  intend  that? 

The  jury :    Yes. 

CooKBURN,  C.J.:  On  the  ground  that  though  the  prisoner 
had  no  intention  of  discharging  the  gun,  yet  that  his  level- 
ling it  at  the  deceased  was,  under  the  circumstances,  un- 
necessary ? 

The  jury  :   Yes.  . 

Verdict — Ouilty  of  manslaugJiier.    Sentence — Six 
months^  imprisonment  with  hard  labor. 

(')  Tlie  direction  was  in  writing,  and,  intended  to  lay  down  anything  contrary 
as  here  given,  was  copied  from  the'  to  the  law  laid  down  in  many  cases — 
writing.  It  was,  therefore,  carefully  that  even  a  blow  in  self-defence  will 
considered,  and,  on  account  of  the  ex-  not  excuse  or  even  redace  to  man- 
peri  ence  of  the  Lord  Chief  Justice,  is  slaughter  the  instant  recourse  to  dead- 
of  importance.  It  must,  however,  be  ly  murderous  violence  causing  death, 
carefully  understood  as  to  the  latter  Thus  Parke,  B. :  "  If  a  person  receives 
part  of  it  with  reference  to  such  a  state  a  blow  and  immediately  revenges  it 
of  facts  as  he  supposed  to  exist,  only  a  with  any  instrument  that  he  may  hap- 
state  of  such  extreme  alarm  arising  pen  to  have  in  his  hand,  the  offence 
from  a  sense  of  imminent  danger  to  life,  will  only  be  manslaughter,  provided 
as  quite  deprived  the  prisoner  of  the  the  blow  is  to  be  attributed  to  the  pas- 
power  of  reflection,  and  irresistibly —  sion  of  anger  arising  from  that  provo- 
almost  unconsciously — ^impelled  him  cation.  But  the  Taw  requires  two 
to  pull  tlie  trigger.  It  must  not  be  things  :  that  there  should  be  that 
supposed  that  the  Lord  Chief  Justice  provocation,  and  that  the   fatal  blow 
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should  be  clearly  traced  to  the  influence  the  giving  such  a  wound  to  the  passion 

of  passion  arising  from  that  provoca-  of  anger  excited  by  the  blow,  and  no 

tion.     If  you  see  that  a  person  denotes  man  who  was  under  proper  feelings, 

by  the  manner  in  which  he  avenges  a  none  but  a  bad  man  of  a  wicked  and 

previous  blow  that  he  Is  not  excit^  by  cruel  disposition,  would  really  deter- 

a  sudden  transport  of  anger,  but  under  mine  beforehand  to  resent  a  blow  with 

the  influence  of  that  wicked  disposi-  such  an  instrument "  {Rex  v.  Thomas, 

tion,   that  bad  spirit  which  the  law  7  C.  &  P.,  818-19).     This,   no  doubt, 

terms  malice,  in  the  definition  of  wil-  was  intended  to  be  conveyed  and  im- 

ful  murder,  then  the  offence  would  not  plied  in  the  direction  with  the  present 

be  manslaughter.     And  so  if  you  find  case,  that  if  the  prisoner  intentionally 

that  before  the  stroke  is  given  there  is  fired  the  gun  not  from  such  alarm  as 

a  determination  to  punish  any  man  suggested,  but  on  account  of  ill-will, 

who  gives  a  blow  with  such  an  instru-  then  the  act  was  murder.     The  jury  in 

ment  as  the  one  which  the  prisoner  their  verdict    negatived  the  state  of 

used  ;  because,  if  you  are  satisned  that  alarm  suggested,  but  also  negatived 

before  the  blow  was  given  the  prisoner  intention,  and  found  that  the  gun  went 

meant  to  give  a  wound  with  such  an  off  by  accident, 
instrument,  it  is  impossible  to  attribute 


[14  Cox's  Criminal  Cases,  866.] 

NORTH  EASTERN  CIRCUIT. 

DjMrham  Autumn  Assizes,  1879.    Saturday,  Nov.  1,  1879. 

(Before  Mr.  Justice  Bowen.) 

*Reg.  V.  Miller  and  Others  (*).  [356 

UrdawfuUy  wmnding — Conviction  for  misdemeanor  on  trial  for  fdony — 14  <lt  16 

yid,  e.  19,  «.  6. 

The  statute  14  <fe  16  Vict  c.  19,  s.  6,  only  applies  where  the  indictment  alleges  a 
felonious  cutting,  stabbing,  or  wounding. 

Upon  an  indictment  charging  a  felonious  shooting  with  intent  to  do  CTievous  bodily 
harm,  and  doing  grievous  IxxlUy  harm  with  intent  to  do  grievous  boaily  harm,  it  is 
not  competent  for  the  jury  to  convict  of  unlawfully  wounding. 

John  Miller,  shooting  gallery  proprietor,  Thomas 
Fordjr,  Michael  Handley,  and  John  Kelly,  were  charged  with 
feloniously  shooting  at  William  Hogarth  with  intent  to  do 
him  grievous  bodily  harm.  The  indictment  further  charged 
them  with  doing  grievous  bodily  harm  to  the  said  William 
Hogarth  with  intent  to  do  grievous  bodily  harm. 

*T.  C.  Or  anger  prosecuted.  [357 

J.  L.  Walton  defended  Miller. 

According  to  the  case  for  the  prosecution,  late  on  Saturday 
night,  after  the  public  houses  had  been  closed,  a  large  crowd 
was  assembled  outside  Miller's  shooting  gallery.  The  police 
dispersed  the  crowd,  and  the  prosecutor  and  his  brother,  who 
were  in  company  with  a  man  called  Grraham,  went  away. 
Graham  remained  behind,  and  became  engaged  in  a  fight 
with  one  of  the  prisoners.  Miller  urged  him  to  go  away. 
Graham  still  refused,  and  one  of  the  prisoners  threatened  to 

(*)  Reported  by  Richard  Luck,  Esq.,  Barrister- at-Law. 
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shoot  him  if  he  did  not  go  away.  Grraham  dared  him  to  do 
so,  and  made  a  snatch  at  the  rifle  which  was  pointed  at  him. 
The  rifle  (which  apparently  was  not  loaded  with  ball)  was 
discharged,  and  the  powder  scorched  him  on  the  forehead. 
MiUer  then  closed  with  him,  and  he  was  thrown  to  the 
ground.  The  prosecutor  and  his  brother  returned  to  the 
rescue,  and  were  taking  him  away,  when  first  the  brother, 
and  then  the  prosecutor,  were  shot  down  in  quick  succes- 
sion at  a  distance  of  eight  or  nine  yards  from  the  van. 
They  were  carried  home,  and  their  wounds  dressed,  and  the 
prosecutor  was  found  to  be  suffering  from  two  bullet  wounds 
in  the  back,  neither  of  which,  however,  were  dangerous. 

The  prisoners  were  apprehended  next  morning,  and  upon 
being  charged.  Miller  said,  "We  were  bound  to  shoot  to 
frighten  the  men,  or  they  would  have  killed  us,  and  broken 
the  van  in  with  stones.  I  did  not  expect  that  there  was 
anything  but  powder  in  the  rifles." 

Fordy  said,  "I  shot  in  self-defence.  The  men  were  throw- 
ing stones  at  the  van," 

Handley  said,  "  I  fired,  but  I  did  not  expect  there  was  any- 
thing but  powder  in  the  rifles." 

Kelly  said,  "Yes,  sir,  I  fired  also." 

For  the  defence  a  witness  was  called,  who  stated  that  the 
crowd  attacked  Miller  and  his  van  with  stones  ;  that  Miller 
besought  them  to  go  away;  and  that  the  rifles  were  dis- 
charged in  the  air,  simply  to  frighten  away  the  crowd. 

BowEN,  J.,  directed  the  jury  that,  if  the  prisoners  knew 
the  rifles  were  loaded,  and  fired  with  the  intention  of  hitting, 
they  would  be  guilty  of  the  felony;  if  they  fired  recklessly, 
knowing  the  rifles  were  loaded,  but  without  the  intention  of 
hitting,  then  they  would  be  guilty  of  unlawfully  wounding ; 
and  if  they  fired  in  the  air,  not  knowing  the  rifles  were 
loaded,  simply  to  frighten  away  the  crowd,  then  they  must 
be  acquitted  altogether. 

The  jury  found  the  prisoners  guilty  of  unlawfully  wound- 
ing under  great  provocation. 

J.  L.  Walton  submitted  that  upon  the  indictment  pre- 
sented to  the  jury  it  was  not  competent  for  them  to  find  a 
verdict  of  unlawfully  wounding.  There  was  no  charge  of 
cutting,  stabbing,  or  wounding  alleged  in  the  indictment, 
and  the  statute  of  14  &  16  Vict.  c.  19,  s.  5,  which,  in  certain 
cases,  enabled  a  jury  to  convict  for  misdemeanor  on  a  trial 
358J  for  felony,  did  not  apply.  *The  words  of  the  statole 
were  as  follows:  "If,  upon  the  trial  of  any  indictment  for 
any  felony,  except  murder  or  manslaughter,  where  the  in- 
dictment shall  allege  that  the  defendant  did  cut,  stab,  or 
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wound  any  person,  the  jury  shall  be  satisfied  that  the  de- 
fendant is  guilty  of  the  cutting,  stabbing,  or  wounding 
charged  in  such  indictment,  but  are  not  satisfied  that  the 
defendant  is  guilty  of  the  felony  charged  in  such  indict- 
ment, then  and  in  every  such  case  the  jurjr  may  acquit  the 
defendant  of  such  felony,  and  find  him  guilty  of  unlawfully 
cutting,  stabbing,  or  wounding,  and  thereupon  such  defend- 
ant shall  be  liable  to  be  punished  in  the  same  manner  as  if 
he  had  been  convicted  upon  an  indictment  for  the  misde- 
meanor of  cutting,  stabbing,  or  wounding.'*  The  defend- 
ants were  simply  charged  with  the  felonious  shooting,  and 
with  doing  grievous  bodily  harm  with  intent  to  do  grievous 
bodily  harm,  and  nowhere  was  it  alleged  in  the  indictment 
that  they  had  cut,  stabbed,  or  wounded  any  person.  The 
jury  had  found  the  prisoners  not  guilty  of  the  felony  with 
which  they  were  charged  in  the  indictment,  and  they  must 
be  acquitted. 

Bo  WEN,  J.  (after  looking  at  the  indictment),  observed  that 
it  appeared  to  him  to  be  so  framed  as  to  omit  the  real  charge 
of  which,  in  his  opinion,  the  prisoners  were  guilty;  he  would 
take  time  to  consider. 

Nov.  3.  BowEN,  J.,  addressing  the  prisoners,  said  :  The 
jury  have  found  you  not  guilty  of  the  oflfence  with  which 
you  were  charged  in  the  indictment,  but  have  found  you 
guilty  of  unlawfully  wounding.  It  has  been  submitted  to 
me  by  your  counsel  that,  upon  this  indictment,  it  is  not  com- 
petent for  the  jury  to  find  you  guilty  of  unlawfully  wound- 
ing, since  it  is  not  alleged  in  the  indictment  preferred  against 
you,  that  you  did  cut,  stab,  or  wound  the  prosecutor.  I 
have  carefully  considered  the  point,  and  I  think  that  it  is 
so,  and  you  must  all  be  discharged. 

Discharged  accordingly. 


[14  Cox's  Criminal  Cases,  870.] 

CROWN  CASES  RESERVED. 

Saturday,  November  22,  1879. 

(Before  Cockburn,  C.J.,  Huddleston,  B.,  lindley,  Manistj,  and  Hawkins,  JJ.) 

*ReG.    V.   FULLAGAR  (*).  [370 

Larceny  Ad — FraudvUni  appropriation  of  truti  money  By  aolidtor — Direction  in 
writing  to  apply  money — Intruded  with  "property"  for  tafe  custody — 24  dB  26  Ftct 
€.  95,  tt.  76,  76. 

Trust  money  had  been  invested  on  mortgage.     The  mortgage  was  paid  off,  and  the 
money  left  in  the  hands  of  the  family  solicitor,  who  wrote  to  the  person  beneficially 
(')  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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interested  :  '*  R.*s  money  was  paid  on  Saturday,  the  dth  day  of  April — ^£2,500  and 
interest.  .  .  .  Let  me  know  how  you  would  like  to  have  the  £2,600  invested,  whether 
in  the  funds  or  on  mortgage.  I  can  get  you  4  per  cent,  on  a  good  security,  but  not 
371]     more.    More  than  4  per  *cent.  is  not  to  be  obtained  upon  such  securities  as 


trustees  would  be  justified  in  investing."    The  answer  was  dated  the  9th  day  of  April : 

ley,  and  let  you  know.     I  do  not  wish  it  pia< 
&  IS  paid  over,  and  hope  it  will  be  well  sec 
time."    At  or  very  near  the  date  of  these  letters  it  was  clear  that  the  money  had  been 


"Will  consult  0.  at  once  about  the  money,  and  let  you  know.     I  do  not  wish  it  pUced 
in  the  fimds.     I  am  very  glad  it  is  paid  over,  and  hope  it  will  be  weU  secured  this 


fraudulently  appropriated  to  his  own  use  by  the  solicitor. 

Held,  that  this  was  a  fraudulent  conversion  to  his  own  use  of  property  intrnsted  to 
the  solicitor  for  Safe  custody  within  sect.  76  of  24  A  25  Vict.  c.  96. 

Quart,  whether  the  above  letters  amoimted  to  a  direction  in  writing  to  apply  the 
money  within  sect.  76.        , 

Case  reserved  for  the  opinion  of  this  court  by  Cock- 
burn,  C.J. 

Lewis  Greene  FuUagar,  a  solicitor,  was  tried  before  me  at 
the  late  assizes  for  the  Winter  Assize  County  No.  10,  as  ap- 
pointed under  an  Order  in  Council  of  the  14th  day  of  August, 
1879,  on  an  indictment  framed  under  24  &  25  Vict.  c.  96,  ss. 
75  &  76,  which  charged,  in  a  variety  of  forms,  that,  being  the 
attorney  and  agent,  and,  having  been  by  her  intrusted  with 
a  sum  of  £2,500  to  be  invested  on  mortgage  and  for  safe  cus- 
tody for  the  benefit  of  the  persons  interested  in  the  same,  he 
had  fraudulently  convertea  the  money  to  his  own  use. 

It  is  unnecessary  to  set  out  the  indictment,  which  was  of 
great  length  and  prolixity.  It  may  be  taken  that  it  set  out 
the  offence  in  every  form.  The  only  counts  that  need  now 
be  referred  to  are  the  22d  and  23d  counts. 

22d  count :  And  the  jurors  aforesaid  upon  their  oath  afore- 
said do  further  present  that  the  said  Lewis  Greene  Pullagar 
heretofore,  to  wit,  on  the  6th  day  of  April,  1872,  being  an  at- 
torney and  agent  of  the  said  Mary  Mockett,  and  being  solely 
intrusted  by  her  with  certain  property,  to  wit,  the  sum  of 
£2,500  of  the  moneys  of  the  said  Mary  Mockett,  for  safe  cus- 
tody, did  afterwards,  to  wit,  on  the  said  6th  day  of  April,  a.d. 
1872,  at  the  parish  aforesaid,  in  the  county  and  winter  assize 
county  aforesaid,  unlawfully,  and  with  intent  to  defraud, 
convert,  and  appropriate  the  said  sum  of  money  to  his  own 
use  and  benefit,  then  being  money  of  the  said  Mary  Mockett, 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

23d  count :  And  the  jurors  aforesaid  upon  their  oath  afore- 
said do  further  present  that  the  said  Lewis  Greene  Pullagar 
heretofore,  to  wit,  on  the  6th  day  of  April,  1872,  being  an  at- 
torney and  agent  of  the  said  Mary  Mockett,  James  Walker 
Body,  and  Stephen  Goldsmith,  and  being  intrusted  by  them 
with  certain  of  their  property,  to  wit,  tne  sum  of  £2,500  of 
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the  moneys  of  the  said  Mary  Mockett,  James  Walker  Bod^, 
and  Stephen  Goldsmith,  for  safe  custody,  afterwards,  to  wit, 
on  the  said  6th  day  of  April,  in  the  year  aforesaid,  at  tl^e 
parish  aforesaid,  in  the  county  and  winter  assize  county 
♦aforesaid,  unlawfully,  and  with  intent  to  defraud,  [37^ 
did  convert  and  appropriate  to  his  own  use  and  benefit  the 
said  last  mentioned  sum  of  money,  then  being  the  property 
of  the  said  Mary  Mockett,  James  Walker  Body,  and  Stephen 
Goldsmith,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

The  only  question  to  be  considered  is  whether,  upon  the 
facts,  the  case  came  within  the  statute. 

That  the  defendant  had  been  intrusted  with  the  money, 
and  that  he  had  fraudulently  converted  it  to  his  own  use, 
having,  on  his  own  admission,  speculated  with  it,  and  lost  it, 
was  undoubted.  But  it  becomes  necessary  to  call  attention 
to  the  manner  in  which  the  money  first  came  into  the  hands 
of  the  defendant,  and  under  what  circumstances  he  dis- 
posed of  it. 

The  money  in  question  being  part  of  the  residuary  estate 
of  one  William  Martin,  the  father  of  the  prosecutrix,  had 
been  bequeathed  by  him  to  trustees,  and  had  been  invested 
on  mortgage ;  but  the  mortgage  having  been  paid  oflf  by  the 
mortgagor,  the  money  had  come  into  the  hands  of  the  defend- 
ant as  the  family  solicitor  and  solicitor  to  the  trust. 

On  receipt  of  the  money,  defendant  wrote  to  the  prosecu- 
trix as  follows : 

*' Lewes,  8th  April,  1872. 

*'Dear  Madam, — Mr.  Ridge's  money  was  paid  on  Satur- 
day last,  6th  April — £2,500  and  interest.  I  inclose  a  check 
for  £97  18.5.  4dZ.,  thus: 

*'  One  year's  interest  due  6th  April     .      £100   0   0 
less  income  tax     .       .       .  2 10   0 


9710    0 
"  Error  in  former  payments  ...  084 

£9718  4 
"Let  me  know  how  you  would  like  to  have  the  £2,500  in- 
vested. Whether  in  the  funds  or  on  mortgage.  I  can  get 
you  4  per  cent,  on  a  good  security,  but  not  more.  More  than 
4  per  cent,  is  not  to  be  obtained  upon  such  securities  as  trus- 
tees would  be  justified  in  investing. 

''Yours  faithfully,  Lewis  G.  Fullagar. 
"Mrs.  Mockett,  Arlington." 
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To  which  letter  Mrs.  Mockett  sent  the  following  reply : 

^'Grelhill's  Farm,  Arlington,  9th  April,  1872. 
**L.  G.  Fullagar,  Esq. 
*'Sir, — The  check  £97  18^.  4d.  came  safe  to  hand  this 
morning,  for  which  I  am  obliged.  Will  consult  Mr.  Gold- 
smith at  once  about  the  money,  and  let  you  know.  I  do  not 
wish  it  placed  in  the  funds.  I  am  very  glad  it  is  paid  over, 
and  hope  it  will  be  well  secured  this  time. 

''Yours  respectfully,  Mary  Mockett." 

The  Mr.  Goldsmith  here  referred  to  was  till  his  death  a 
trustee  under  the  will,  and  a  confidential  friend  of  the  pros- 
ecutrix, who  had  a  beneficial  interest,  that  is  to  say,  a  life 
estate,  in  the  fund. 

About  a  week  or  two  later  Mrs.  Mockett  saw  the  defendant 
at  his  office  at  Lewes,  when  he  told  her  that  he  had  placed 
the  money  on  mortgage  on  a  large  estate  at  Worth,  on  a  first 
mortgage  ;  representing,  in  answer  to  a  question  put  by  her, 
that  a  de^  which  was  lying  on  the  table,  but  which  she  did 
not  further  look  at,  was  the  mortgage  deed.  All  this  was 
373]  wholly  untrue ;  and  the  *money,  as  has  already  been 
stated,  was  applied  by  the  defendant  to  his  own  purposes. 

He  paid  the  interest  regularly  from  April,  1872,  when  the 
money  came  into  his  hands,  till  October,  1878,  making  from 
time  to  time  excuses  for  not  producing  the  mortgage  deed, 
which  was  repeatedly  asked  for,  till  at  last,  another  solici- 
tor having  been  employed,  and  an  order  of  a  court  of 
equity  obtained  for  the  deliverv  of  the  deeds,  the  defend- 
ant confessed  the  real  state  of  the  facts,  and  acknowledged 
that  he  had  made  away  with  the  money. 

Of  the  moral  guilt  of  the  defendant  there  could  be  no 
doubt ;  and  I  therefore  directed  a  verdict  of  guilty,  and  sen- 
tenced the  defendant  to  five  years'  penal  servitude ;  but,  as 
I  doubted  whether,  upon  these  facts,  the  case  came  within 
the  first  enactment  of  the  statute  (sect.  75)  by  reason  of  the 
absence  of  any  affirmative  written  direction  as  to  the  appli- 
cation of  the  money,  or  within  the  second  (sect.  76),  by  rea- 
son of  the  latter  being,  as  I  thought,  applicable  to  securities 
alone  and  not  to  money,  I  respited  execution  of  the  sen- 
tence in  order  to  take  the  opinion  of  this  court  as  to  whether 
the  defendant  could  be  held  guilty  under  the  statute  in 
question. 

A.  E.  CocKBURN,  Nov.  6,  1879. 

JB.  Clarke  {FuUon  with  him),  for  the  defendant :  The 
76th  section  of  the  24  &  26  Vict.  c.  76,  enacts  that :  **  Who- 
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soever  being  a  banker,  merchant,  broker,  attorney,  or  agent, 
and  being  instructed  either  solely  or  jointly  with  any  other 
person,  wi  th  the  property  of  any  other  person  for  safe  custody 
shall,  with  intent  to  defraud,  sell,  &c.,  or  in  any  manner 
convert  or  appropriate  the  same,  or  any  part  thereof,  to  or 
for  his  own  use  or  benefit,  &c.,  shall  be  guilty  of  a  misde- 
meanor." That  section  is  not  applicable  to  this  case,  for  the 
evidence  does  not  show  that  the  defendant  was  intrusted 
with  property  for  safe  custody.  It  rather  shows  that  he 
was  intrusted  with  it  for  investment. 

HuDDLESTON,  B.:  By  sect.  1  the  term  "  property  shall  in- 
clude every  description  of  real  and  personal  property, 
money,  debts,"  &c. 

Hawkins,  J.:  If  you  say  the  letters  show  that  the  de- 
fendant was  intrusted  with  the  money  to  invest  on  mortgage, 
then  they  amount  to  a  direction  in  writing  within  sect.  75, 
and  if  they  do  not,  then  the  money  was  intrusted  to  the  de- 
fendant for  safe  custody  within  sect.  76,  until  Mrs.  Mockett 
gave  further  instructions,  how  it  was  to  be  dealt  with. 

Clarke :  The  indictment  charges  the  defendant  with  hav- 
ing committed  the  offence  on  the  6th  day  of  April,  1872,  and 
Mrs.  Mockett' s  letter  is  on  the  9th  day  of  April.  The  de- 
fendant may  have  had  sufficient  money  to  satisfy  the  claim 
at  that  date. 

HuDDLESTON,  B.:  Does  it  make  any  difference  when  he 
committed  the  offence?  The  only  two  cjuestions  that  arise 
under  sect.  76  are,  was  the  defendant  intrusted  with  the 
money  as  an  *attomey  for  safe  custody,  and  did  he  [374 
convert  it  to  his  own  use,  and  the  jury  have  found  both 
questions  in  the  affirmative. 

Clarke :  No  doubt  the  jury  must  be  taken  to  have  found 
what  they  properly  could  find  upon  the  facts  to  support  the 
conviction,  but  the  facts  did  not  warrant  the  verdict.  The 
facts  were  not  sufficient  according  to  Reg,  v.  Tatlock  (2  Q. 
B.  Div.,  167 ;  13  Cox's  C.  C,  378).  In  his  judgment  in  that 
case  Cockburn,  C.  J.,  pointed  out  the  kind  of  evidence  neces- 
sary. He  said:  "Assuming  such  a  case  to  be  within  the 
statute,  it  would  be  a  question  for  the  Jury  whether  the  de- 
fendant at  the  time  the  money  was  received  intended  to  em- 
bezzle it.  Possibly  proof  that  a  party  receiving  money 
under  such  circumstances  was,  and  knew  himself  to  be, 
hopelessly  insolvent,  and  being  aware  that  his  account  at 
his  bankers'  was  heavily  overdrawn,  paid  the  money  into 
the  credit  of  his  account,  knowing  that  the  effect  of  his  so 
doing  would  be  that  it  would  be  totally  lost  to  the  party  en- 
titled to  it,  might  be  sufficient  evidence  of  an  intention  to 
28  Eng.  Rep.  77 
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convert  the  proceeds  to  his  own  use,  although  under  other 
circumstances  the  payment  of  the  money  into  his  bankers 
might  have  been  perfectly  legitimate.  But  the  only  evi- 
dence of  insolvency  in  the  present  case  was  that  two  months 
after  the  receipt  of  the  money  the  defendant  filed  a  petition 
for  liquidation.  At  the  time  he  received  it  he  may  have 
been  solvent." 

H.  Avory^  for  the  prosecution. 

CocKBCTRN,  C.J.:  That  case  was  upon  sect.  75.  In  the 
present  the  evidence  was  clear,  for  within  a  week  or  a  fort- 
night of  her  letter  Mrs.  Mockett  called  on  the  defendant, 
when  he  told  her  two  lies,  that  he  had  invested  the  money 
on  mortgage,  and  that  the  deed  was  lying  on  the  table,  and 
she  in  her  evidence  said  she  did  not  looK  at  it,  as  she  had 
not  got  her  spectacles  with  her.  Within  a  week  of  receiv- 
ing the  money  he  begins  to  concoct  the  fraud  to  conceal  the 
fact  of  his  having  appropriated  it  to  his  own  use.  There 
can  be  no  question  that  the  case  is  within  sect.  76. 

HuDDLESTON,  B.i  I  might  havd  had  doubts  as  to  whether 
there  was  a  sufficient  direction  in  writing  within  sect.  75,  but 
I  have  none  as  to  the  case  being  within  section  76. 

LiNDLEY,  J.:     The  case  is  clearly  within  sect.  76. 

Manisty  and  Hawkins,  JJ.,  concurred. 

Conviction  affi/rmed. 


[14  Cox's  Criminal  Cases,  881.] 

SUFFOLK  assizes. 

Friday,  February  18,  1880. 

(Before  Bramwell,  L.J.) 

381]  *Reg.  v.  Orman  and  Barber. 

C<mtpiraeif — Purchate  of  goods  wilhoiU  intention  of  paying  for  them — Agreement  to  do 
an  wA  not  in  iiaelf  criminal — Connpiracy  to  do  an  "  wilato/tU"  act, 

A.  obtained  goods  on  credit  at  B.'s  suggestion,  in  order  that  A.  might  sell  them 
to  B.  below  their  value,  B.  aiding  A.  as  a  referee,  and  giving  him  a  character.  The 
evidence  was  such  that  B.  must  nave  known  that  A.  was  getting  the  goods  without 
any  intention  of  paying  for  them : 

Held,  that  B.  was  guilty  of  conspiring  with  A.  to  defraud. 

Maria  Orman  and  Maria  Barber,  her  mother,  were  in- 
dicted for  that  they  did,  together  with  one  Edwin  Thos. 
Groom,  conspire  together  by  divers  false  pretences  and  indi- 
rect means,  and  by  fraudulent  and  artful  devices,  to  obtain 
jewelry,  clothes,  and  other  goods  from  divers  tradesmen 
carrying  on  business  in  the  borough  of  Ipswich.     (There 
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were  twelve  counts  in  the  indictment,  each  naming  a  differ- 
ent tradesman  from  whom  goods  had  been  obtained.) 

Poyser^  for  the  prosecution. 

Blofeld  and  Frere^  for  Orman. 

Heeve  and  FrerCy  for  Barber. 

Poyser :  The  acts  complained  of  would  not  amount  to  a 
crime  in  an  individual,  but  an  indictment  would  lie  for  con- 
spiracy when  they  were  the  result  of  an  agreement  between 
two  or  more  *person8.  The  evidence  would  show  [382 
that  Groom  obtained  goods  from  the  tradesmen  with  no  in- 
tention to  pay  for  them.  The  defendants  were  aware  of 
this  and  were  parties  to  his  doing  so.  They  arranged  with 
liim  before  he  purchased,  and  suggested  what  articles  he 
should  get.  This  was  an  agreement  to  cheat.  It  was  '*a 
defrauding  or  endeavoring  to  defraud  another  of  his  known 
right  by  means  of  some  artful  device,  contrary  to  the  plain 
rules  of  common  honesty,"  which  was  the  definition  of 
cheating  in  Hawkins'  Pleas  of  the  Crown.  Cheating  had 
ceased  to  be  a  crime  in  itself,  but  a  combination  to  cheat  is 
still  indictable.  '*  There  can  be  no  doubt  that  all  conspira- 
cies whatsoever  wrongfully  to  prejudice  a  third  person  are 
highly  criminal  at  common  law"  (1  Hawkins'  Pleas  of  the 
Crown,  cap.  72,  s.  2).  The  act  need  not  be  criminal  in 
itself,  for  trie  conspiracy  was  the  gist  of  the  offence.  This 
was  so  held  in  the  case  of  a  knock-out  at  an  auction  {Levi 
V.  Leviy  6  C.  &  P.,  239),  and  in  the  case  of  a  mock  auction 
{Reg.  V.  Lewis  J 11  Cox's  C.  C,  404).  An  agreement  to  mis- 
represent the  solvency  of  a  bank  has  been  held  to  be  crimi- 
nal {Reg.  V.  Brown  and  othei^s^  7  Cox's  C.  C,  442 ;  1  F.  & 
F.,  213) ;  and  in  one  of  the  latest  cases  {Reg.  v.  Warburton^ 
L.  Rep.,  1  C.  C,  274;  11  Cox's  C.  C,  584 -40  L.  J.,  22, 
M.  C),  where  one  of  two  partners  was  charged  with  con- 
spiring with  a  third  person  to  defraud  the  other  partner, 
Cockburn,  C.  J.,  says:  "It  is  sufficient  to  constitute  a  con- 
spiracy if  two  or  more  persons  combine  by  fraud  and  false 
pretences  to  injure  another.  It  is  not  necessary,  in  order  to 
constitute  a  conspiracy,  that  the  acts  agreed  to  be  done 
should  be  acts  wnich,  if  done,  would  be  criminal.  It  is 
enough  if  the  acts  agreed  to  be  done,  although  not  criminal, 
are  wrongful,  i.e.,  amount  to  a  civil  wrong."  [Bramwell, 
L.J.:  There  is  also  the  Tailors'  case,  which  referred  to 
"picketing,"  which  might  be  cited  {Reg.  v.  Druitt^  10 
Cox's  C.  a,  692;  16  L.  T.  Rep.  (N.S.),  865).] 

The  facts  of  the  case  were  then  dealt  with  at  length,  and 
evidence  was  called  for  the  prosecution. 

Edwin  Thomas  Groom,  in  answer  to  questions,  stated  that 
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he  had  known  the  prisoners  sixteen  years,  and  had  first  met 
them  at  another  public  house  in  Ipswich,  where  he  used  to 
send  beef,  bacon,  and  grocery.  They  afterwards,  he  said, 
went  to  the  Cardinal's  Hat,  which  was  kept  by  the  older 

})risoner,  the  other,  her  daughter,  living  there.  He  used  to 
ive  there  from  morning  to  night,  and  used  to  order  goods, 
which,  at  Barber's  suggestion,  were  on  printed  forms,  they 
suggesting  the  articles  to  be  ordered,  and  he  then  sent  for  them 
by  his  litfle  boy  to  their  house.  Shown  the  order  for  the 
rings,  he  said  it  was  written  at  the  suggestion  of  the  pris- 
oners. First  he  got  a  pair  of  gold  earrings,  valued  at  £1, 
one  of  which  he  sold  to  Barber,  and  the  other  to  Orman. 
Then  he  got  from  the  same  jeweller,  at  their  suggestion,  a 
gold  necklet,  with  locket  attached.  His  little  boy  brought 
it  back,  the  price  being  £2  155.,  for  which  he  said  the  pris- 
oners would  only  give  155. ,  and  recommended  him  to  take 
383]  it  to  some  one  else.  *Then  he  got  a  tea  service  by 
a  similar  order,  written  in  the  presence  of  the  prisoners, 
and,  at  the  suggestion  of  Orman,  a  gold  and  white  service, 
price  £1,  which  Orman,  he  said,  had  for  6s.  6d. ;  and  an- 
other order  was  for  fifteen  yards  of  alpaca,  &c.,  the  price  of 
which  was  £1  12s.  Id.  Similar  orders  were  sent  for  "a 
large  printed  Bible  and  Church  Service,"  price  24^.  The 
elder  prisoner  observed  that  she  had  now  almost  everything 
she  wanted  except  a  Bible  in  large  print,  as  she  was  getting 
into  years.  The  order  was  particularly  for  a  large  printed 
Bible  and  a  Church  Service  to  correspond.  The  prisoners, 
the  witness  said,  always  saw  the  bills  of  the  articles  sent, 
and  the  orders  were  mostly  written  in  their  presence.  The 
prisoner  Barber  gave  him  only  85.  for  the  Bible  and  Church 
Service,  the  price  of  which  was  245.  Then  he  wrote,  at  her 
desire,  to  another  bookseller  for  another  Bible  and  Church 
Service — 105. — for  which  she  gave  him  35.  6d.  Then,  in  the 
same  way,  he  got  a  revolver,  giving  Mrs.  Orman  as  a  refer- 
ence, and  she,  in  the  presence  of  the  witness,  gave  him  a 
good  character  for  solvency  to  the  tradesman,  who  there- 
upon sent  the  revolver  and  cartridges,  price  £1  135.  9d.,  for 
which  the  prisoner  gave  him  145.  The  revolver  was  for  a 
son,  she  said,  of  hers  in  Zululand.  And  so  in  other  similar 
cases.  The  orders  were  written  on  printed  forms,  headed 
"Frederick  E.  Groom,  Plumber,  &c.,  56  Station  street,  Ips- 
wicli — To  (blank  for  the  names  of  the  tradesmen)."  Then 
the  order  would  be  written,  ''Please  let  my  little  boy  have 
a  lady's  gold  chain  at  a  moderate  price,"  &c.  The  price 
was  always  to  be  paid  at  once  in  cash,  but  none  of  the  goods 
were  ever  paid  for. 
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Pallant,  a  police  constable,  stated  that  when  he  went  to 
the  Cardinal's  Hat  to  make  inquiries  for  goods  obtained  by 
Groom,  defendants  said  they  had  had  no  goods  at  all  of 
Groom,  and  that  he  was  a  "  scamp."  Then  being  asked  as  to 
the  tea  service,  the  prisoner  Orman  admitted  it.  Then  being 
asked  as  to  the  revolver,  she  said  it  was  bought  for  a  son  of 
hers  at  the  Cape  ;  and  so  as  to  some  clothes.  Then  as  to 
the  Bible  and  Church  Service,  Barber  said  that  she  had  not 
had  them,  but  Orman  said,  "Yes,  mother,  you  had  the 
Bible  and  Church  Service."  Then  as  to  some  other  cloth- 
ing, she  admitted  it ;  and  being  asked  as  to  jewelry,  they 
both  denied  having  any.  The  policeman  told  them  to  take 
care  what  they  said,  or  he  should  bring  a  very  near  relation 
to  prove  that  they  had  had  some,  and  on  that  Orman  ad- 
mitted giving  Groom  5^.  for  a  pair  of  earrings.  He  went 
again  and  asked  for  the  goods  they  had  of  Groom,  and  Or- 
man said,  "  You  shall  not  have  them,  for  I  bought  and  paid 
for  them,  and  I  saw  the  bills,  didn't  I,  mother  ? "  to  which 
Barber  replied,  *'Yes."  They  were  then  taken  into  cus- 
tody, and  at  their  house  the  china  tea  service  and  some 
clothing,  and  the  Church  Service  and  Bible  were  taken. 

Other  evidence  having  been  called  at  the  suggestion  of  the 
learned  judge,  the  case  against  Barber  was  withdrawn. 

*FT€Te  then  addressed  the  jury  on  behalf  of  Or-  [384 
man,  relying  on  the  absence  of  any  evidence  of  concurrence 
in  any  preconceived  scheme  to  cheat  the  tradesmen.  He 
suggested  that  the  prisoner,  his  client,  might  very  likely 
have  been  imposed  upon  by  some  specious  story  told  by 
Groom ;  and  as  to  the  evidence  given  by  the  police,  the 
answers  she  gave  may  have  been  prompted  by  alarm  and 
apprehension,  as  they  then  could  see  that  Groom  was 
charged  or  suspected.  He  dwelt  also  upon  the  fact  that 
Groom's  evidence  was  wholly  uncorroborated. 

Bramwell,  L.J.,  in  summing  up  to  the  iury,  said:  As 
far  as  my  experience  goes  this  case  is  a  novelty.  Groom  has 
not  stolen  the  goods  ;  if  he  had,  possibly  the  prisoner  might 
liave  been  indicted  for  receiving  them  knowing  them  to  be 
stolen.  So  the  prisoner  is  indicted  for  conspiring  with 
Groom  that  he  should  get  the  goods  without  paying  for 
them.  That  is,  I  believe,  a  novelty,  and  requires  careful  at- 
tention ;  and  the  question  I  shall  leave  to  you,  and  which  I 
have  reduced  into  writing,  is  this:  Did  she  and  Groom 
a^ree  that  he  should  purchase  and  that  she  should  aid 
him  in  purchasing  goods  on  credit,  and  apparently  as  aa 
ordinary  purchaser,  to  resell  to  her  ?  The  evidence  of  Groom, 
of  course,  is  not  reliable  unless  corroborated,  and  if  there 
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had  only  been  one  or  two  cases  it  might  not  have  been  a  re- 
liable case,  but  here  there  are  a  great  many  cases.     There 
could  not  be  any  doubt  that  these  goods  were  got  fraudu- 
lently, and  that  the  defendant  had  many  of  them.     It  is 
difficult  to    suppose    that  she  could    have  thought  that 
Groom's  dealings  were  honest.     And  the  little  boy  corrob- 
orated Groom's  evidence,  and  so  does  Groom's  wife;  and 
though  she  says  her  husband  is  not  to  be  believed  on  his 
oath,  there  is  no  reason  to  say  so  of  her  evidence,  which  is 
confirmatory  of  the  case  for  the  prosecution,  as  is  that  of  the 
police.     It  IS  manifest  that  Groom  was  getting  these  goods 
without  paying  for  them,  and  as  though  they  were  for  him- 
self, when,  in  fact,  he  meant  to  resell  them  to  raise  money, 
and  that  is  fraudulent.     Clearly,  then,  she  knew  he  was  get- 
ting the  goods  dishonestly  and  fraudulently.     Did  she  aid 
him  in  getting  them?    Sne  was  his  referee  and  gave  him 
a  character,  and  she  told  falsehoods  to  the  police  about 
the  matter  ;  though,  on  the  other  hand,  the  goods  were  not 
destroyed ;  but  she  did  not  know  she  was  within  the  reach 
of  the  law,  nor  was  she,  unless  she  was  guilty  of  a  conspir- 
acy to  obtain  these  goods  on  credit,  with  a  view  to  imme- 
diate resale  to  raise  money.     And  the  question  is  whether 
you  are  satisfied  that  she  was  so  guilty.     I  repeat  that  the 
charge  is  a  novelty — that  is  not  in  principle,  but  in  its  par- 
ticular character ;  a  charge  of  conspiring  to  obtain  goods  by 
means  not  j)er  ^^  criminal  as  false  pretences  would  be,  and, 
therefore,  it  should  be  carefully  considered. 

The  jury  found  the  prisoner  guilty. 

Blofeld  asked  that  the  point  might  be  reserved. 

On  the  following  morning 

Bramwell,  L.  J.,  who  had  taken  time  to  consider  and 
385]  consult  *with  Mr.  Justice  Denman,  as  to  whether  he 
should  reserve  the  question  of  law,  now  announced  his 
opinion  to  be  that  he  ought  not  to  reserve  the  question.  If, 
he  said,  the  prisoner  had  only  received  the  goods  obtained 
by  Groom,  he  should  not  have  thought  there  was  evidence 
of  a  criminal  conspiracy  between  them  ;  or  if  there  had  only 
been  an  isolated  case,  and  she  had  given  him  an  untrue  char- 
acter, he  should  have  doubted  whether  the  jury  ought  to 
have  found  her  guilty  of  a  fraudulent  and  dishonest  conspir- 
acy. But  here  was  a  man  who  was  getting  goods  on  credit 
without  the  means,  or  hope,  or  intention  of  paying  for  them 
— getting  them  in  the  way  in  which  people  ordinarily  bought 
goods.  It  was  necessary  for  him  to  have  a  character,  and  it 
was  given  to  him  by  the  prisoner — a  character  which  must 
have  been  false  to  her  knowledge.     He  assumed  these  facts^ 
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because  it  was  to  be  presumed  that  the  jury  had  found 
them  ;  and  why  was  not  that  evidence  of  criminal  conspir- 
acy ?  So  the  case  presented  itself  to  his  mind  ;  but  he  was 
willing  to  hear  any  arguments  the  prisoner's  counsel  could 
address  to  him  to  raise  any  doubt  in  his  mind  upon  it. 

Blqfeld,  on  behalf  of  the  prisoner,  urged  that  there  was 
no  unlawful — that  is,  criminal — act  on  the  part  of  the  pris- 
oner, for,  as  to  the  false  character,  it  merely  came  to  this  : 
that  she  said  he  was  " good  for  the  price  of  the  revolver"  — 
i.e.,  29^.;  and  so  he  might  have  been  for  anything  she 
knew. 

Br  AM  WELL,  L.  J.,  said  the  effect  of  her  statement  was  that 
he  might  safely  be  trusted ;  and  she  knew  he  was  not  such 
a  man  as  might  be  safely  trusted  to  pay.     Did  any  one  sup- 

Eose  that  if  the  tradesman  had  known  of  him  what  she  knew, 
e  would  have  trusted  him. 

BUfeld  urged  that  this  was  a  new  case  and  was  stretch- 
ing the  law  of  conspiracy,  and  he  urged  that  obtaining  goods 
on  credit  without  the  present  means  of  paying  for  them  was 
not  unlawful,  and  so  the  combination  to  do  that  was  not  un- 
lawful. 

Bramwell,  L.J.:  The  getting  goods  on  credit  without 
meaning  to  pay  for  them  may  not  be  unlawful  in  the  sense 
of  being  criminal  or  punishable  ;  but  it  is  not  lawful,  and  it 
is  fi'audulent  at  common  law ;  and,  at  all  events,  for  several 
to  combine  together  to  enable  a  person  to  get  goods  by  means 
of  a  false  character,  knowing  that  he  did  not  intend  ever  to 
pay  for  them,  is  surely  criminal.  A  contract  by  the  pris- 
oner to  give  the  man  a  character  in  such  circumstances  for 
that  object  would  not  be  enforceable,  being  in  that  sense  un- 
lawful (which  the  prisoner's  counsel  admitted).  On  the 
whole,  therefore,  after  much  consideration,  and  conferring 
more  than  once  with  Mr.  Justice  Denman,  who  entertained 
no  doubt  on  the  question,  he  had  come  to  the  conclusion 
that  he  ouglft  not  to  reserve  the  point ;  and,  whether  he  did 
BO  or  not,  ne  should  certainly  sentence  the  prisoner,  as  he 
now  did,  to  six  months'  imprisonment,  with  hard  labor. 

Solicitor  for  prosecution :  F.  B.  Jennings,  Ipswich. 
Solicitor  for  the  defence  :  J.  Mills,  Ipswich. 
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[14  Cox's  Criminal  Cases,  890.] 

KENT  WINTER  ASSIZE. 

Maidstone  Crown  Conrt.    Thursday,  January  16, 1880. 

(Before  Denman,  J.) 

390]  *Reg.  v.  Cramp  ('). 

On  an  indictment  under  24  A  26  Vict.  c.  100,  s.  68,  for  causing  to  be  administered 
to  a  woman  "  a  noxious  thing,"  described  in  one  count  as  an  excessive  dose  of  oil  of 
juniper,  which  was  the  drug  administered  (first  in  a  small  and  then  in  a  large  quan- 
tity) with  intent  to  cause  miscarriage — it  not  having  per  te  any  direct  tendency  to 
produce  miscarriage,  but  even  in  a  small  quantity  producing  vomiting,  and  so  hav- 
ing an  indirect  tendency  if  taken  in  excess,  to  cause  miscarriage  by  reason  of 
violent  vomiting  or  purging : 

Held,  that  if  there  was  an  administration  of  such  an  excessive  dose  caused  by  the 
prisoner  with  the  intent  allied,  it  would  be  a  '*  noxious  thing"  within  the  act ;  and, 
temble,  that  as  the  statute  does  not  require  that  the  drug  should  have  any  tendency 
to  produce  miscarriage,  it  is  enough  if  it  is  "noxious,"  and  is  given  with  the  intent 
charged,  if  it  is  in  itself  hurtful.  There  being  no  other  evidence  but  the  wcMoan's 
that  the  prisoner  incited  her  to  take  the  excessive  doeee  except  that  her  father  ac- 
cused him  of  giving  his  daughter  such  things  "  to  produce  abortion/'  and  that  he 
did  not  deny  it. 

391]     *  field,  that  this  was  some  corroborative  evidence,   even   assuming  the 
woman  to  be  in  the  position  of  an  accomplice  requiring  corroboration. 

The  prisoner  was  indicted  under  24  &  26  Vict.  c.  100,  s.  68, 
for  feloniously  causing  one  Ellen  Verrall  to  take  certain 
noxious  things  with  intent  to  procure  her  miscarriage,  at 
Tonbridge,  on  the  23d  day  of  June,  1879.  The  first  count 
charged  that  he  feloniously  caused  her  to  take  an  excessive 
quantity  of  oil  of  juniper  with  that  intent,  the  same  being  a 
noxious  thing  within  the  statute.  A  second  count  charged 
that  he  feloniously  caused  her  to  take  an  excessive  quan- 
tity of  Epsom  salts,  with  the  same  intent.  A  third  count 
charged  that  he  caused  her  to  take  a  noxious  thing  un- 
known, &c. 

A,  B.  Kelly ^  and  Lewis  Coward^  for  the  prosecutor. 

D.  Kingsford^  and  GiU^  for  the  prisoner. 

The  prisoner  had  become  intimate  with  the  young  woman, 
and,  as  she  said,  intercourse  had  taken  place  on  one  occa- 
sion early  in  June.  About  three  weeks  afterwards  she  told 
him  she  saw  that  she  was  not  unwell  (i.e.,  not  menstrnat- 
ing)  as  usual,  which  it  was  suggested  was  a  mode  of  intimat- 
ing that  she  suspected  she  was  likely  to  be  with  child.  He 
suggested  some  gin  and  water,  and  as  that  had  no  eflfect 
took  her  to  a  chemist,  from  whom  he  obtained  a  half  ounce 
bottle  of  oil  of  juniper,  of  which  he  gave  her  a  few  drops  on 

i  (')  Reported  by  W.  F.  Finlasoh,  Esq.,  Barrister-at-Law. 
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a  lump  of  sugar,  giving  her  the  bottle,  first  destroying  the 
label,  and  telling  her  to  take  the  rest,  as  she  said,  naif  the 
bottle  at  a  time.  Having  taken  it  she  was  sick,  but  it  had 
no  other  eflPect,  and  on  ner  telling  him  so,  he  first  got  the 
bottle  and  threw  it  away,  and  then  took  her,  she  said,  to 
another  chemist,  and  got  her  another  ounce  bottle  of  oil  of 
juniper,  removing  the  label,  then  giving  her  the  bottle  and 
telling  her  (as  she  said)  to  take  it,  half  a  bottle  at  a  time. 
She,  however,  only  took  a  small  portion  of  it,  and,  finding 
that  it  only  made  her  sick,  she  took  no  more,  and  the  bottle 
was  produced  in  court  about  three-quarters  full.  He  then, 
she  said,  gave  her  two  ounces  of  Epsom  salts,  telling  her  to 
take  them  which  she  did,  and  afterwards  some  pills,  pro- 
duced, and  admitted  to  be  innoxious,  and  intended  to  pro- 
mote menstruation.  Two  months  later,  she,  then  being 
clearly  pregnant,  told  her  father,  and  gave  him  the  bottle 
and  the  box  of  pills,  and  he  had  an  interview  with  the 
prisoner,  and  pressed  him  to  marry  her,  and  on  his  hesitat- 
ing, said  to  him,  "I  have  here  those  things  which  you  gave 
my  daughter  to  produce  abortion,"  which  the  prisoner,  he 
said,  did  not  deny. 

It  was  proved  that  the  contents  of  the  bottle  were  essential 
oil  of  juniper,  and  that  the  half-ounce  bottle  would  contain 
about  600  drops,  so  that  half  the  bottle  would  be  at  least 
240  drops.  It  was  proved  by  the  medical  witnesses  for  the 
prosecution  that  if  given  medicinally  as  a  diuretic  from  five 
to  ten  drops  would  be  an  adequate  dose,  and  that  any  such 
quantities  as  240  drops,  or  *even  half  that  quantity,  [392 
would  act  as  a  powerful  irritant  and  operate  as  a  cathartic 
and  emetic,  producing  violent  purging  or  vpmiting,  or  both, 
which,  from  its  action  on  the  general  system,  would,  in  a 
case  of  pregnancy,  tend  to  promote  miscarriage.  And  so 
as  to  a  dose  of  two  ounces  of  Epsom  salts  said  to  have  been 
given,  it  would,  though  it  might  produce  no  other  ill  effects, 

J^et  it  was  stated  that  miscarriage  so  produced  must  more  or 
ess  be  injurious  to  the  woman. 

At  the  close  of  the  case  for  the  prosecution  it  was  submit- 
ted on  the  part  of  the  prisoner  that  the  evidence  of  the 
young  woman,  assuming  it  to  be  true,  showed  that  she  was 
an  accoraplice,  and  that  her  evidence  therefore  required  cor- 
roboration, and  a  ruling  of  Thesiger,  L.J.,  at  the  Summer 
Assizes,  1878,  was  cited  to  that  effect.  It  was  submitted 
also  that  as  it  did  not  appear  that  either  of  the  substances 
mentioned  was  actually  directly  calculated  (like  savin  and 
some  other  substances)  to  produce  miscarriage,  and  they 
would  be  injurious  only  in  excess,  and  by  effects  tending 
28  Eng.  Rep.  78 
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only  indirectly  to  that  result,  the  case  for  the  prosecution 
rested  entirely  on  the  suggestion  that  the  prisoner  had 
caused  the  woman  to  take  the  excessive  quantity  (*),  of 
which  it  was  argued  there  was  no  evidence  whatever  but 
her  own  statement,  and  therefore  it  was  submitted  that 
there  was  no  case  to  go  to  the  jury,  and  that  the  case  for  the 
prosecution  failed. 

Kelly ^  for  the  prosecution,  submitted  that  the  evidence  of 
the  giri's  father  afforded  ample  corroboration,  as  he  stated 
that  he  had  accused  the  prisoner  of  giving  his  daughter 
things  '*to  produce  abortion,"  and  he  had  not  denied  it. 

Denman,  J.,  however,  without  calling  upon  the  counsel 
for  the  prosecution  to  argue  the  question,  said  that  he  could 
not  stop  the  case.  Whether,  he  said,  the  girl  was  an  ac- 
complice or  not  depended  on  whether  the  prisoner  had 
the  intent  alleged,  and  whether  she  was  privy  to  it,  and 
so  the  question  could  hardly  be  determined  by  him  then 
without  entering  into  the  very  question  on  which  the  jury 
would  have  to  give  their  decision  whether  the  person  had 
that  intent,  and  on  which  he  did  not  now  desire  to  give  any 
opinion.  Assuming,  however,  that  the  woman  was  an  ac- 
complice and  required  corroboration,  he  was  not  prepared 
to  say  that  there  was  no  corroboration,  and  his  impression 
was  that  it  was  a  case  which  ought  to  go  to  the  jury. 

The  case  for  the  defence  was  that  the  oil  of  juniper  was 
given  by  the  prisoner  only  to  promote  menstruation,  and 
that  it  was  often  taken  by  people  in  the  country  with  that 
object ;  that  he  had  not  suggested  the  excessive  dose,  and 
that  it  was  a  mistake  of  the  girl  to  think  so ;  that  even  an 
excessive  dose  would  have  no  direct  tendency  to  promote 
393]  miscarriage,  but  only  at  the  *worst  some  indirect 
effect  by  reason  of  vomiting  or  purging,  but  that  in  an  early 
stage  of  pregnancv  these  operations  would  have  no  such 
effect,  and  that  tnough  240  drops  might  be  an  excessive 
quantity  at  a  time,  doses  of  sixty  or  120  drops  might  be  and 
had  been  taken  without  any  seriously  ill  effect,  and  even 
lepeated.  And  so  as  to  the  Epsom  salts,  it  was  said  it 
would  only  in  excess  cause  a  vomiting.  But  even  the  medi- 
cal witnesses  for  the  defence  admitted  that  240  drops  would 
be  an  excessive  dose  of  oil  of  juniper,  and  two  ounces  an 

excessive  dose  of  Epsom  salts,  and  that  neither  of  them 

• 

iy)  This,  it  is  conceived,  was  a  fal-  object.  And  it  was  proved  that  even 
lacy,  as  the  statute  does  not  reqaire  the  smaller  quantity  of  oil  of  jnniper 
that  the  thing  given  sliall  tend  to  pro-  caused  vomiting,  which  when  not  ex- 
mote  miscarriage,  but  only  that  it  shall  cited  medicinally  mast  surely  be  in- 
be  "noxious,"  and  be  given  with  that  jurious. 
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were  things  fit  to  be  given  in  such  doses  to  a  pregnant 
woman,  and  might  and  probably  would  lead  to  great  irrita- 
tion, vomiting,  &c.,  which  would  be  in  some  degree  injurious, 
and  that  so  in  that  way  they  would  be  noxious ;  and  the 
principal  medical  witness  for  the  prosecution,  being  recalled, 
stated  that  the  purging  or  vomiting  so  caused  would  cause 
a  straining  likely  to  be  injurious  to  a  pregnant  woman  and 
tending  to  produce  miscarriage.  It  was  not  denied  that, 
assuming  a  woman  to  be  pregnant,  giving  her  things  of  a 
stimulating  character,  such  as  are  used  to  promote  menstrua- 
tion, would  be  injurious.     Upon  this  evidence, 

Denman,  J.,  left  the  case  to  the  jury.    There  are,  he  said, 
three  questions  for  you  to  consider.    First,  whether  the 
prisoner  caused  these  things  to  be  administered  and  taken 
by  the  woman.     Secondly,  whether  they  were,  in  the  quan- 
tities in  which  he  caused  them  to  be  taken,   "noxious" 
things.     Thirdly?-,  whether  he  caused  them  to  be  adminis- 
tered with  the  intent  alleged,  i.e.,  to  produce  miscarriage. 
If  he  caused  her  to  take  such  an  excessive  quantity  of  these 
things  as  would  produce  the  effects  described,  they  would 
in  such  quantities  be  "noxious  things"  within  the  mean- 
ing of  the  statute.     The  prisoner  could  hardly  have  failed 
to  understand  that  the  girl  was  apprehensive  of  pregnancy, 
and  if  in  this  state,  things  given  to  promote  menstruation 
would,  it  is  admitted,  be  injurious;  and  this  is  material  to 
consider  with  reference  to  the  intent.     With  reference  to  the 
evidence,  however,  it  is  alleged  that  the  woman  was  an  ac- 
complice, and  that  her  evidence  requires  corroboration.     But 
she  would  not  be  an  accomplice  unless  he  had  the  intent 
alleged,  and  she  was  privy  to  it.     No  doubt,  if  she  were  an 
accomplice  the  evidence  or  an  accomplice  requires  corrobo- 
ration, and  on  a  material  point.     And  it  is  said  here  that 
the  point  of  evidence  on  wnich  everything  turns  is,  that  the 
prisoner  intended  and  suggested  that  these  things  should  be 
taken  in  excessive  quantities,  and  that  of  this  there  is  no 
evidence  but  the  woman's,  and  that  of  that  there  was  no 
corroboration.    But  is  that  so?    Taking  the  evidence  alto- 
gether, does  it  or  does  it  not  afford  corroboration  of  her 
evidence,  on  that  part  of  the  case  as  well  as  on  the  rest  ? 
The  part  of  the  evidence  on  which  the  counsel  for  the  pros- 
ecution rely  for  that  purpose  is  the  evidence  of  the  father, 
who  states  that  he  accused  the  prisoner  of  giving  his  daugh- 
ter things  to  produce  abortion,  and  that  he  did  not  deny  it. 
I  cannot  say  that  this  is  *not  evidence  in  corrobora-    [394 
tioh,  especially  coupled  with  the  other  evidence,  as  the  evi- 
dence of  the  chemists  called  to  show  that  he  went  to  one 
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chemiat  after  another  and  got  this  oil  of  juniper  in  two 
bottles  about  the  same  time,  I  cannot  say  that  there  is  not 
corroborative  evidence. 

Verdict,  guilty.    Sentence,  ffteen  montM 

imprisonment. 

NOTK — Tbe  learned  judge  refosed  to  reaarve  the  queeUon  whether  there  wu 
Bufflcient  corroborative  proof,  not  deeming  that  a  question  of  Uw  fit  to  be  r«- 
Herved  ;  but  he  reserved  the  point  whether  oil  of  juniper  was,  as  ad  ministered, 
a  "noiioos  thing"  within  the  act.  and  on  argument  it  was  held  that  ii  was(B«e 
report  Reg.  v.  Cramp,  post,  p.  G16)  aa,  in  the  quantity  adminiaiered.  it  bad  u 
indirect  tendenc}'  to  cause  miscarriage,  and  that  anything  whicli  in  the  quanlitj 
administered  might  have  such  effeut  would  be  a  noxious  thing  within  the  k\. 
But  that  point  liardt;  arose,  for  it  appeared  that  even  tbe  smaller  quantitj  firat 
given  caused  vomiting,  and  anything  which  causes  vomiting  (not  being  given  u 
a  mLilecine  with  that  object)  is  hurtful  and  noxious  ;  and  the  Btatule  does  not 
require  that  tlie  thing  should  tend  lo  produce  miscarriage,  but  only  that  it  should 
be  Doiious,  and  he  administered  with  that  intent.  The  case  was  fought  at  tilt 
trial,  however,  on  the  false  issue  that  tiie  drug  must  be  such  as,  either  in  its 
nature  or  quantity,  (ends  lo  produce  miscarriage,  and  hence  the  point  reserved 

L  _.i  — Tj-thing  which  in  the  quantity  given  lends  to  produce  miscarriage 

'^       '■  -'         '         -  ^  1  itself  noiious.      But  a  thing  v  '     '    '      "  " 
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Tuesday,  February  17,  1880. 

(Before  Cockbnra.  LC.J.) 

Reg.  v.  Brannon,  Gibbons,  Hartlett  and  Cokollt('). 

IndKlmtnt—Joindtr  of  felimUt-^PriHiipal  and  acaaaory — Election 
Where  an  Indictment  contaiua  two  counts,  tbe  first  cbai^ng  the  lecDKd  person 
as  prioclpal  in  a  felony,  tbe  second  charging  him  -as  accessory  after  Uie  bet  to  tLe 
aame  felony,  the  prusecution  must  elect  upoo  nhich  couot  they  will  proce«L 

Patrick  Brannon,  Harriet  Gibbons,  Ann  Harllett,   and 

Lavinia  ConoUy,  were  chained  for  that  they,  at  the  borough. 

of  Birmineham,  on  Wednesday,  the  16th  day  of  October, 

1879,  feloniously  robbed  John  Hall  Williams  of  one  watch, 

-^P5]     one  chain,    "and   the   sum   of  £16,   his  goods    and 

ineys,   and   did  at  the  time  of  and  immediately  before 

3h  robbery,  use  personal  violence  to  the  said  Johtt  Hall 

illiams. 

[n  a  second  count  of  the  indictment,,  Harriet  Gibbons,  Ann 
rtlett,  and  Lavinia  Conolly  were  charged  for  that  they. 
11  knowing  the  said  Patrick  Brannon  to  have  done  and 
omitted  the  said  felony  in  form  aforesaid,  afterwards,  to 
.,  on  the  day  and  year  aforesaid,  him  the  said  Patick 
innon  did  fi^lonionsly  receive,  liarbor,  and  maintain. 

(')  Reported  by  GtLBKHT  G.  Kennidt,  Esq.,  Barrister- at- Law. 
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The  prisoners  pleaded  not  gailty. 

Bwins  Bennett^  appeared  for  the  prosecution. 

Daly^  for  the  prisoner  Brannon. 

Bitileston^  for  the  prisoners  Hartlett  and  ConoUy. 

Before  the  prisoners  were  given  in  charge, 
BittUston  called  attention  to  the  form  of  the  indictment : 
The  joinder  of  these  two  charges  relating  to  very  different 
degrees  of  offence,  and  requiring  perfectly  different  evidence 
to  support  each  of  them,  was  embarrassing.     There  was  no 
statutory  provision  authorizing  the  joinder  of  these  two 
counts,  and  no  .precedent  for  such  a  form  of  indictment 
could  be  found  in  the  books.     He  submitted  that  the  pros- 
ecution must  elect  upon  which  count  they  would  proceed. . 
JEwins  Bennett^  for  the  prosecution,  cited  24  ob  25  Vict. 
c.  94,  8.  3 :  ''Whosoever  shall  become  an  accessory  after  the 
fact  to  any  felony,  whether  the  same  be  a  felony  at  common 
law  or  by  virtue  of  any  act  passed  or  to  be  passed,  may  be 
indicted  and  convicted  either  as  an  accessory  after  the  fact 
to  the  principal  felony,  together  with  the  principal  felon, 
or  after  the  conviction  of  the  principal  felon ;  or  may  be 
indicted  and  convicted  of  a  substantive  felony  whether  the 
principal  felon  shall  or  shall  not  have  been  previously  con- 
victed, or  shall  or  shall  not  be  amenable  to  justice,  and  may 
thereupon  be  punished  in  like  manner  as  any  accessory  after 
the  fact  to  the  same  felony,  if  convicted  as  an  accessory, 
may  be  punished ;"  and  submitted  that  that  section  author- 
ized the  joinder  of  these  two  counts.     He  also  cited  M,  v. 
BlacJcson  (8  C.  &  P.,  43). 

Bitlleston  referred  to  R.  v.  Fallon  (1  L.  &  C,  217;  9 
Cox's  C.  C,  242 ;  32  L.  J.,  66,  M.  C). 

CocKBURN,  L.C.  J.:    The  prosecution  must  certainly  elect 
upon  which  count  they  will  proceed. 
Bennett  elected  to  proceed  upon  the  second  count. 
At  the  close  of  the  case,  there  being  no  evidence  against 
the  female  prisoners  on  the  second  count, 

CocKBURN,  C.J.,  addressing  the  jury,  said:  *'It  is  clear 
that  there  is  no  evidence  to  convict  these  women  of  being 
accessories  after  the  fact,  the  only  offence  with  which  they 
are  now  charged.  You  must  therefore  return  a  verdict  of 
not  gailty  as  regards  them. 

Brannon  was  ultimately  convicted,  and  sentenced  to  fif- 
teen jears  penal  servitude. 


s 
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[14  Coz'8  Criminal  Cases,  896.] 

COURT  FOR  CROWN  CASES  RESERVED. 

Saturday,  Feb.  28,  1880. 

(Before  Lord  Colerid£^»  C.J.»  Denman,  J.,  Pollock,  B.,  Field  and  Fitijames 

Stephen,  JJ.) 

396J  *Reg.  v.  Flatman  C). 

Larceny  by  cuIuUerer, 

The  prisoner,  who  was  preyioosly  on  familiar  terms  with  prosecutor's  wife,  hired 
a  cart,  and  told  the  owner  to  send  it  to  the  prosecator's  house  to  convey  fornitore 
for  the  woman  whom  he  would  find  there  to  another  address  which  he  gave  to  the 
carter,  and  where  the  wife  had  previously  engaged  rooms  without  her  husband's 
knowledge.  The  cart  was  sent  as  directed,  and  furniture  loaded,  the  wife  being  pres- 
ent, and  the  husband  absent,  and  the  prisoner  not  being  at  the  loading.  The  wife 
accompanied  the  cart  to  the  lodgings.  The  prisoner  did  not  appear  at  the  lodgines 
until  the  next  night,  which  he  passed  with  her  there,  and  then  Uved  there  in  adu- 
tery  with  the  wife  for  some  days  afterwards,  using  the  furniture. 

The  jury  having  convicted  the  prisoner  of  stealing  the  furniture,  this  court  affirmed 
the  conviction. 

Case  reserved  for  the  opinion  of  the  court  by  the  Re- 
corder of  Liverpool. 

The  prisoner  was  convicted  before  me  at  the  Liverpool 
Borough  Sessions,  held  on  the  16th  day  of  December,  1879, 
of  stealing  a  quantity  of  furniture,  the  property  of  Henry 
Goucher. 

Ttie  prisoner  was  a  soldier,  on  special  duty,  and  living  in 
private  lodgings. 

The  prosecutor,  Henry  Goucher,  was  a  Liverpool  police- 
man, who  lived  with  his  wife  in  a  house  in  the  same  street 
in  Liverpool  in  which  the  lodgings  of  the  prisoner  were  sit- 
uated, and  within  a  hundred  yards  of  such  lodgings. 

The  prosecutor  had  upon  two  occasions  shortly  before  the 
alleged  stealing  observed  his  wife  in  the  street  very  near  his 
397]  house  *in  conversation  with  the  prisoner.  He  bad 
remonstrated  with  her  on  both  occasions,  but  did  not  remon- 
strate with  or  speak  to  prisoner. 

On  the  evening  before  the  alleged  stealing,  being  the  sec- 
ond of  those  occasions,  the  prosecutor  from  hia  house  win- 
dow observed  his  wife  in  the  street  with  the  prisoner.  This 
led  to  a  violent  altercation  between  the  prosecutor  and  his 
wife. 

On  the  following  day  the  prisoner  hired  a  cart  and  directed 
the  owner  to  send  it  to  the  house  of  the  prosecutor,  telling 
the  cart  owner  that  the  cart  was  to  convey  some  furniture 
for  the  woman  whom  he  would  find  there  to  another  house 

(*)  Reported  by  John  Thompsox,  Esq.,  Barrister-at-Law. 
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in  another  street,  the  address  of  which  he  gave  to  the  cart 
owner.  On  the  arrival  of  the  cart  at  the  prosecutor's  house 
the  furniture  was  loaded  upon  it  in  the  presence  of  the 
prosecutor's  wife,  the  prisoner  not  being  present.  The 
prosecutor  was  absent  on  his  duty  as  policeman,  as  he  al- 
ways was  at  that  time  of  day.  The  furniture  was  removed 
to  the  house  to  which  the  prisoner  had  directed  the  carter  to 
take  it,  and  there  placed  in  lodging  rooms  which  the  prose- 
cutor's wife  had  previously  engaged  without  the  knowledge 
of  the  prosecutor.  The  prosecutor's  wife  accompanied  the 
cart. 

The  prisoner  was  not  present  on  the  arrival  of  the  furni- 
ture, nor  did  he  appear  at  the  lodgings  on  that  day,  but  he 
came  there  the  next  day  and  spent  the  night  with  the  prose- 
cutor's wife,  and  lived  with  her  in  adultery  in  the  lodgings 
furnished  with  the  furniture  in  question  for  some  days  af- 
terwards.   This  was  the  case  for  the  prosecution. 

The  counsel  for  the  prisoner  submitted  that  there  was  no 
case,  first,  because  he  said  there  was  no  evidence  that  the 
prisoner  knew  that  the  female  was  a  married  woman,  or  that 
the  furniture  was  the  property  of  her  husband ;  secondly, 
because  he  said  that  even  if  the  prisoner  did  know  these 
things,  the  part  taken  by  him  did  not  amount  to  a  stealing, 
being  only  accessory  to  the  act  of  the  wife,  which  act  itself 
could  not  be  a  stealing. 

I  held  that  there  was  evidence  for  the  jury,  but  told  the 
learned  counsel  that  in  the  event  of  a  conviction  I  would 
give  him  a  case. 

The  learned  counsel  then  called  as  a  witness  on  behalf  of 
the  prisoner  the  wife  of  the  prosecutor.     She  swore  that  she 
had.  frequently  talked  to  the  prisoner  in  the  street,  and  also 
that  he  had  once  or  twice  visited  her  in  her  husband's  house, 
bat  in  her  husband's  absence,  before  she  went  away  as 
above  stated.     She  denied  that  any  adultery  had  taken 
place  before  she  left  her  home.     She  swore  that  she  had 
never  told  the  prisoner  that  she  was  married,  and  told  him 
the  furniture  was  hers,  and  that  she  was  leaving  in  conse- 
quence of  some  unpleasantness,  and  she  said  that  so  far  as 
she  knew,  the  prisoner  believed  the  furniture  to  be  her  own 
property.     She  admitted  that  she  had  lived  with  the  prisoner 
as  his  wife  at  the  lodgings  to  which  the  furniture  was  taken, 
and  also  that  the  lodgings  were  taken  by  her  for  the  pur- 
pose of  such  adultery,  with  the  knowledge  of  the  prisoner. 
*I  told  the  jury  that  if  they  thought  that  the  pris-    [398 
oner  knew  that  the  furniture  belonged  to  the  prosecutor, 
and  that  the  wife  had  no  authority  to  remove  it,  and  if  they 
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also  thought  that  with  such  knowledge  he  had  assisted  the 
wile  to  remove  it  with  the  intention  of  depriving  tbe  Pfoa*- 
CQtor  of  it,  and  of  appropriating  it  to  hia  own  use  jointly 
with  the  wife  while  living  with  her  in  adaltery,  they  might 
convict  him  of  stealing  it,  wliich  they  did. 

I  thereupon  stated  this  case  for  the  opinion  of  the  Coort 
of  Criminal  Appeal. 

I  discharged  the  prisoner  upon  hia  giving  bail  to  appear 
for  jadgment  if  the  court  should  affirm  the  conviction. 

John  B.  Aspinall,  Recorder  of  Liverpool 

Leofric  Temple,  Q.C,  for  the  prisoner. 

Potier,  for  the  prosecution. 

By  the  Court  :  Conviction  affirmed. 

See  2  Eog.  Hep.,  176  note.  vessel  »t  sea  m«j  bo  oonTieted.    I'i" 

In  B.  proBftCulion  for  the  larconj  ot  snlficient  to  charge  the  lircenj  ofWi"  « 

theproperty  of  8..  thecourt  inatructed  vessel  at  sen  without  averring  it  w  M" 

tbe  jury  that  "if  the  defendant,  *  •  *  been  opon  the  A»?A  sea  :  Reg.  t.Bp"^- 

aetinn  conjointly  wUh  the  wife  of  8.,  par-  gll.  4  Quebec  L.  U.,  110.  . 

Buant  to  an  agreement  previoael;  made        The  sUtute  of  Missouri,  anthDncug 

between  them  to  lake  the  pfopertj  ot  the  conviction  of  one  who  ''""S''™ 

S.  orof  others  in  R'spoeeession,  took  the  Slate  property  stolen  in  inolber 

possessioD  of  the  propertv,  removing  it  slate,  is  not  uDconHtitutional  beciu^  " 

from  where  S.  hsd  left  it.  and  carried  the    constitutional    provision   guUM- 

it  away  with  the  inlenlion  of  defraud-  teeing  to  the  accused  eompulsorj  pr"- 

iug  tbe  owner,  whether  S.  or  another,  cess  for  his  witneoses.    Tliat  provision 

and  of  converting  the  property  to  the  has  reference  only  to  such  prowss" 

use  of  the  defendant  •  •  and   ilie  wife,  the  Slate  can  execute  within  her  own 

then  the  defendant  ia  guilty  ot  larc*.  borders.     The  fact  that  the  wiin«*» 

ny:"    Held,  that  the  InBtractlon  was  may  be  beyond  the  reach  ot  her  pfi> 

erroneous:   Lamphier  i-  Slate,  70  Ind.,  ceaa,  can  be  no  obstacle  in  the  *V  °' 

81».  conviction:  Stale  e.  Butler,  97  Mo-.W- 
One  who  commita  larceny  upon  a 


[11  Cox's  Criminal  Cases,  399.] 

COURT  FOR  CROWM  CASES  RESERVED. 

Saturday,  Feb.  SS,  1880. 

(Before  lord  Coleridge,  C.J.,  Denman,  J..  Pollock,  B.,  Field  and  Fltganwa 

Stephen,  Si.) 

Beg.  V.  F.  Smith  and  T.  Smith  ('). 

Lunatic— la-lreatmenl  of—Bi-oOier  having  Uu  rharge  o/— 18  *  17  Viet  c.  M,  »  '■ 
two  prisonerB,  brothers  of  the  lunatic,  toot  a  home,  and  their  mother  U)a  ' 
!  sister  lived  with  tliem.     They  supported   the  household,  but  rw^ivfd  no 
nt  for  or  on   accoaot  of  any  Bpecial  charge  of  their  lunatic  aiater.    ThflUl- 
ent  of  the  lunatic  was  fully  proved. 

',  that  the  two  priaciners  were  persons  having  tbs  care,  or  charge,  <*'''*'* 
,  or  Uking  part  in  the  caalody.  care,  or  trealment  of  a  lunatic  within  the  l" 
'iot.  c.  Bfl.  B.  9. 

(')  Reported  by  John  Thompson,  Esq-,  Barrister- at- Law. 
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*Ca8e  stated  for  the  opinion  of  this  court  by  the  [399 
YiceChairman  of  Qaarter  Sessions  for  the  parts  of  Lindsey, 
in  the  county  of  Lincoln. 

The  prisoners  were  convicted  at  the  sessions  holden  on 
the  17th  day  of  October,  1879,  on  the  following  indictment, 
which  is  framed  upon  the  latter  part  of  the  9th  section  of 
the  statute  16  &  17  Vict.  c.  96. 

County  of  Lincoln,  parts  of  Lindsey,  to  wit:  The  jurors 
for  our  Lady  the  Queen,  upon  their  oath  present  that  Fred- 
erick Smith  and  Thomas  Smith,  on  the  28th  day  of  July,  in 
the  year  of  our  Lord  1879,  then  having  the  care,  or  charge, 
or  concerned,  or  taking  part  in  the  custody,  care,  or  treat- 
men  t  of  a  certain  lunatic,  or  alleged  to  be  lunatic  person 
called  Emma  Smith,  did  then  abuse,  ill-treat,  and  wilfully 
neglect  such  lunatic,  or  alleged  lunatic,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

The  evidence  was  that  in  April,  1879,  the  two  prisoners 
took  a  house  in  Gainsborough,  as  joint  tenants ;  their  mother 
and  also  their  sister  Emma,  the  lunatic,  lived  with  them. 

The  prisoners  worked  at  different  occupations  and  sup- 
ported the  household,  but  they  received  no  j)ayment  for  or 
on  account  of  any  special  charge  of  the  lunatic  about  whom 
no  proceedings  had  been  taken  in  respect  of  the  lunacy. 
The  sister  had  not  always  been  a  lunatic,  but  there  was  no 
evidence  to  show  when  the  lunacy  commenced.  The  medi- 
cal witnesses  could  not  say  how  long  she  had  been  a  luna- 
tic, one  stating  ^'she  had  been  so  for  some  time,"  another 
that  "he  could  not  say  the  exact  period,  but  certainly  two 
months,"  although  there  was  no  doubt  she  was  a  lunatic  at 
the  time  of  the  iU-treatment,  which  was  fully  proved. 

She  was  removed  to  a  lunatic  asylum  on  the  29th  day  of 
July,  1879. 

At  the  close  of  the  evidence  for  the  Crown  it  was  objected 
by  the  counsel  for  the  prisoners  that  the  case  was  not  within 
the  above-mentioned  section,  inasmuch  as  the  care  and 
charge  was  by  a  brother  of  a  sister,  and  came  within  the 
ruling  of  Meg.  v.  RwndU  (6  Cox's  C.  C,  649;  24  L.  J.,  126, 
M.  C),  and,  further,  was  to  be  distinguished  from  Reg.  v. 
Porter  (9  Cox's  C.  C,  449 ;  L.  J.,  126,  M.  C.  O),  inasmuch 

(*)  In  Reg.  v.  Porter,  the  facts  were  ing  received  bj  a  familj  arraDsement 

that  the  care  and  charge  of  the  lunatic  6«.  or  7s.  per  week  from  rents  of  nouses 

were  first    taken  by  his    father   and  belonging  to  the  lunatic,  and  it  was 

mother,  and  at  their  death  a  sister  took  held  tnat  the  brother  wlio  took  the  care 

the  care  and  charge  of  him.     She  went  and  charge  of  the  lunatic  came  within 

abroad,  and  then  a  brother  took  the  the  16  &  17  Vict.  c.  96,  s.  9. 
care  and  charge  of  him,  and  for  so  do- 

28  Eng  Rep.  79 
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as  the  two  prisoners  did  not  "  roluntarily  "  take  npoQ  them- 
Belves  the  charge  of  a  lunatic  within  tlie  raliog  there  laid 
down. 

The  court  waa  of  opinion  and  decided  that  there  was  no 
legal  obligation  on  the  defendants  to  continue  tbe  care  and 
chaise  of  their  sister  after  she  became  a  lunatic,  and  that 
4001  there  was  therefore  *a  volnntary  Caking  within  the 
meaning  of  the  act,  bnt  reserved  the  point. 

I  request  the  opinion  of  the  court  whether  upon  the  evi- 
dence tbe  prisoners  were  indictable  nnder  the  above  section 
of  the  statnte,  as  "persons  having  the  care  or  charge  of  a 
lunatic"  within  the  latter  part  of  the  section. 

Weston  Cabckopt  Amcotts,  Vice- Chairman. 

The  16  &  17  Vict.  c.  96,  s.  9,  enacts  that  if  any  superin- 
tendent, officer,  nurse,  attendant,  servant,  or  other  person 
employed  in  any  registered  hospital  or  licensed  honse,  or 
any  person  having  the  care  or  charge  of  any  single  patient, 
or  auy  attendant  of  any  single  patient,  in  any  wav  abuse,  or 
ill-treat,  or  wilfully  neglect  any  patient  in  sucn  hospital, 
or  house,  or  such  single  patient,  or  if  any  person  detaining 
or  taking  or  having  the  care  or  charge,  or  concerned  or  tak- 
ing part  in  the  custody,  care,  or  treatment  of  any  lunatic, 
or  person  alleged  to  be  a  lunatic,  in  any  way  abuse,  ill-treat, 
or  wilfully  neglect  such  lunatic,  or  alleged  lunatic,  he  shall 
be  gnilty  of  a  misdemeanor,  and  shall  be  subject  to  indict- 
ment for  every  such  offence,  or  to  forfeit  for  every  such  of- 
fence on  a  summary  conviction  thereof  before  two  justices 
any  sum  not  exceeding  £20. 

No  counsel  appeared  on  either  side. 

The  Judges  retired  to  consider,  and  on  their  return 

Lord  Coleridge,  C.J.,  said  that  they  were  of  opinion 

that  the  conviction  should  be  affirmed.     The  case  seemed  to 

the  court  to  come  within  the  direct  words  of  the  enactment 

(16  &  17  Vict.  c.  96,  8.  9),  and  that  if  any  doubt  could  arises 

[uestion  it  was  removed  by  the  decision  of  this 

g.  V.  PoUer  {ubi  sup,). 

Conviction  affirmed. 
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[14  Cox's  Criminia  Cases,  463.] 

COURT  OF  CRIMINAL  APPEAL. 

Saturday,  May  1,  1880. 

(Before  Kelly,  C.B.,  Lush,  Denman,  Lopes,  and  Bowen,  JJ.) 

*Reg.  V.  Roadley  (*).  [463 

Indecent  auayU — Chiid  of  tender  yeare — Conaeni — Direction  to  jury — Practice, 

On  the  trial  of  an  indictment  for  an  indecent  assault  upon  a  little  girl  only  seven 
years  of  age,  the  child  was  examined  as  a  witness.  The  prisoner's  counsel  proposed 
to  address  the  jury  on  the  consent  of  the  child  to  the  assault.  The  chairman  refused 
to  allow  him  to  doteo,  ruling  that  a  child  of  seven  years  old  might  submit,  but  could 
not  give  consent  to  the  assault    The  prisoner  was  convicted. 

Iiefd,  that  the  conviction  must  be  quashed. 

At  the  Easter  General  Quarter  Sessions  of  the  Peace  for 
the  county  of  Leicester  held  on  the  6th  day  of  April,  1880, 
in  the  castle  of  Leicester,  in  and  for  the  said  county,  the  fol- 
lowing case  *was  reserved  for  the  opinion  of  the  High  [464 
Court  of  Justice  by  Sir  Henry  St.  John  Halford,  Bare, 
depaty-chairman  of  the  said  county. 

Edward  Roadley  (aged  twenty ^  was  indicted  for  assault- 
ing Sarah  Ann  Burton,  a  child  oi  seven  years  old. 

According  to  the  evidence  given  at  the  trial,  the  mother  of 
the  child  noticing  that  she  had  a  discharge  from  her  private 
parts,  took  her  to  a  surgeon  for  advice,  who  treated  the  case 
as  one  of  gonorrhcea. 

In  consequence  of  this,  inquiries  were  made,  and  the  child 
stated  at  the  trial  that  she  and  another  child  of  a  like  age 
had  been  accustomed  to  ride  with  the  prisoner  in  his  milk 
cart,  and  that  on  one  occasion  she  and  the  prisoner  got  out 
of  the  cart  and  went  into  a  yard,  that  there  the  prisoner  un- 
did his  trousers,  and  lifted  up  her  clothes,  putting  his  pri- 
vate parts  against  her  own. 

The  prisoner,  on  being  examined  by  a  surgeon,  was  found 
to  be  diseased,  and  in  such  a  state  that  contact  with  his  per-^ 
son  might  have  infected  the  child  in  the  manner  described 
by  the  surgeon.  There  was  no  sign  of  penetration  or  of  vio- 
lence. 

The  prisoner  was  defended  by  counsel,  who  proposed  to 
address  the  jury  on  the  question  of  the  child's  consent  to 
to  the  prisoner's  act. 

The  chairman,  however,  refused  to  allow  the  question  of 
consent  to  be  put  to  the  jury,  ruling  that  a  child  of  seven 
years  old  might  submit,  but  is  incapable  of  giving  consent 
in  such  a  case. 

(1)  Reported  by  John  Thompson,  Esq.,  Barrist^r-at-Law. 
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The  prisoner  was  convicted,  and  sentenced  to  twelve 
months  imprisonment,  with  hard  labor.  He  is  now  under- 
going his  sentence. 

The  question  reserved  for  the  court  is  the  correctness  or 
otherwise  of  the  chairman^ s  ruling  in  the  case. 

H.  St.  John  ELilford. 

Hensman  appeared  for  the  prisoner. 

Prosser  for  the  prosecution. 

Denman,  J.:  Is  not  this  case  conclnded  by  the  decision 
of  this  court  in  Seg.  v.  Jiead  and  oiJiers  (1  Den.  C.  Cas., 
377 ;  3  Cox's  C.  Cas.,  266) « 

Lush,  J. :  The  ruling  of  the  chairman  caftnot  be  sup- 
ported. 

By  THE  Court:  Conviction  quashed  {'). 

Q)  In  Beg.  v.  Bead  and  others  the  244),  where  the  prisoner  was  indicted 
assault  was  upon  a  girl  nine  years  old,  for  indecently  assaulting  two  bojs,  the 
and  the  jury  found  a  verdict  of  "  Guilty,  jury  returned  a  verdict  of  gr^ilty,  stat- 
the  child  being  an  assenting  party,  but  iog  that  they  did  so  being  of  opinion 
that  from  her  tender  years  she  did  not  that  the  boys  merely  submitted  to  the 
know  what  she  was  about."  This  was  act  of  the  defendant  not  knowing  the 
obviously  an  imperfect  verdict,  and  nature  of  such  act.  The  verdict  of 
upon  the  argument  of  the  case  there  guilty  was  upheld  by  this  court.  Kelly, 
was  much  interlocutory  discussion  as  C.B.,said:  "  The  question  is  whether 
to  the  meaning  of  the  verdict.  Alder-  such  an  act  as  that  of  the  prisoner  done 
son,  B.  said  :  "The  jury  mean  that  to  a  person  who  does  not  actively  coo- 
she  was  an  actual  consenting  party,  but  sent,  but  merely  submits  to  the  act  un- 
that  she  could  not  by  law  consent  be-  der  circumstances  in  which  he  cannot 
cause  of  her  tender  years."  Coleridge,  J.  exercise  his  will  either  one  way  or  the 
said  :  "  Here  it  is  stated  that  there  was  other  does  not,  even  in  the  absence  of 
a  connection,  and  that  the  girl  con-  fraud,  amount  to  an  assault.  I  think 
sented.  They  say  that  she  gave  all  the  it  does Though  there  was  sub- 
consent  to  it  that  so  young  a  person  mission  on  the  part  of  the  children,  I 
could  give."  Lord  Denman,  O.J.:  "  The  do  not  think  there  was  any  consent,  for 
jury  have  found  that  the  girl  gave  her  they  were  so  wholly  ignorant  of  the  na- 
aasent ;  we  cannot  tell  whether  this  were  ture  of  the  act  done  as  to  be  incapable 
465]  really  so  or  not,  but*  we  must  take  of  exercising  their  will  one  way  or  the 
the  verdict  as  we  find  it.  Very  possi-  other."  Brett,  J.,  said  : . "  Still,  if  they 
bly  the  j  ury  would  have  been  warranted  had  in  fact  consented  to  what  was  done, 
in  finding  the  prisoners  guiltv  general-  their  ignorance  of  its  immorality  would 
Iv.  But  it  has  been  solemnly  decided  not  make  it  an  assault.  .  . .  The  ques- 
that,  if  the  girl  assents,  the  act  is  not  tion  left  to  the  jury  was  in  substance  a 
an  assault.  The  case  is  not  stated  sat-  direction  that  if  the  boys  merely  sab- 
is  factorily.  We  are  asked  to  determine  mitted  to  what  was  done  (and  if  they 
whether  this  girl  'atcually  did  give  merely  did  this,  the  prisoner  must  have 
such  assent  as  to  invalidate  the  con-  known  that  it  was  so),  it  was  an  assault ; 
viction.'  How  can  we  determine  that  ?  but  if  there  was  consent,  it  was  no 
It  was  one  of  the  questions  for  the  assault.  Now,  if  a  child  does  merely 
jury."  In  Beg.  v.  Johnson  (L.  &  C,  submit  to  what  is  done  to  it  by  an 
682  ;  10  Cox's  Cr.  Gas.,  114),  where  the  adult,  and  the  adult  know  this,  that  is 
jury  returned  a  verdict  of  guilty,  but  an  assault.  The  direction  of  the  learned 
stated  that  the  girl  consented  to  the  judge  and  the  finding  of  the  jury  were 
indecent  assault,  the  conviction  was  therefore  both  right, 
quashed.  But  in  Beg.  v.  LoeJc(L.  Rep.,  There  does  not  seem  to  be  any  re- 
2  Cr.  Cas.  Res.,  10  ;  12  Cox's  Cr.  Cas.,  ported  case  in  which  the  girl  assaulted 
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was  so  yoang,  viz.,  Beven  years  old,  as  her  consent,  the  presiding  judge  can- 
in  the  present  case  {Reff.  v.  RoadLey),  not  withdraw  the  qneetion  of  consent 
The  assault  must  he  proved  in  every  from  the  jury  if  raised;  but  if  the  jury 
case  to  have  been  against  the  will  of  consider  the  child  incapable  of  giving 
the  child,  and  though  in  point  of  fact  consent,  they  may,  as  in  Beg.  v.  Loekt 
the  child  may  be  incapable  of  giving  find  the  prisoner  guilty. 


[14  Cox's  Criminal  Cases,  486.J 
COURT  FOR  THE  CONSIDERATION  OF  CROWN  CASES  RESERVED. 

Saturday,  November  20,  1880. 
(Before  Cockbum,  C. J.,  Denman,  Manisty,  Stephen,  and  Watkin  Williams,  JJ.) 

*Reg.  V.  DownebC).  [486 

JBvidenee — SoUcUor  and  dieni — Privileged  eommMnication, 

A  letter  written  by  a  solicitor  for  a  client  roakine  a  claim  for  a  lost  parcel  alle^d 
to  contain  valuable  articles,  is  not  inadmissible  on  uie  ground  of  privilege  in  a  crmi- 
inal  case. 

In  order  to  make  a  client  criminally  responsible  for  a  letter  written  by  his  solici- 
tor it  must  be  shown  that  the  letter  was  written  in  pursuance  of  the  instructions  of 
the  clioDt 

A  letter  by  a  solicitor  written  "  in  consequence  "  of  an  interview  with  his  client  is 
not  equivalent  to  a  letter  written  by  the  instrucUons  of  his  client,  and  is  not  admis- 
sible in  a  criminal  case  against  the  client. 

Case  reserved  by  the  Chairman  of  the  second  court  at  the 
Hampshire  Quarter  Sessions. 

The  prisoner  was  tried  before  me  upon  an  indictment  for 
false  pretences,  containing  two  counts. 

First  count  charged  her  with  endeavoring  to  obtain  by  false 
pretences  (which  were  duly  set  out)  from  Herbert  Simmons, 
the  manager  of  the  Newport  and  Cfowes  Railway  Company, 
the  sum  of  £19  14^.  6d. 

Second  count  charged  the  endeavor  to  be  to  obtain  certain 
goods  from  the  same  person. 

The  facts  proved  were  as  follows : — 

The  prisoner  was  a  traveller  by  a  train  on  the  railway  on 
the  7th  day  of  May  in  company  with  another  person.  She 
had  with  her  a  parcel  wrapped  up  in  paper.  JBoth  got  out 
at  one  of  the  stations,  and  m  the  presence  and  hearing  of 
the  prisoner  the  other  person  (who  was  called  as  a  witness) 
gave  the  parcel  to  the  engine  driver  with  directions  to  leave 
it  at  the  railway  refreshment  room,  and  the  parcel  was  so 
left  in  charge  of  a  waitress  *there,  and  was  seen  there  [487 
by  the  person  mentioned  on  the  next  day  (8th  May). 

On  the  10th  day  of  May  the  prisoner  called  at  the  office  of 
the  railway  station,  and  inquired  of  the  clerk  if  a  parcel  had 

Q)  Reported  by  John  Thomfbon,  Esq.,  Barristerat-Law. 
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arrived  for  her,  describing  it  by  an  old  label,  such  as  was  in 
fact  put  upon  her  parcel.  No  such  parcel  being  there,  she 
callea  a  second  time  the  same  dav,  and  then  stated  to  the  clerk 
that  the  parcel  contained  a  gold  watch  and  chain  worth  £10, 
a  silk  dress  (afterwards  alleged  by  her^;o  be  worth  £4  10^.), 
and  other  valuable  articles. 

On  the  part  of  the  prosecution  two  gentlemen  were  then 
called  who  were  in  partnership  as  solicitors,  and  certain  let- 
ters were  shown  to  each  of  them,  and  these  questions  asked : 
*'Did  you  have  an  interview  on  the  20th  day  of  Mav  with 
the  prisoner  ? "  Answer:  "Yes."  *' Did  you  write  tnis  let- 
ter in  consequence  of  that  interview  ? " 

Counsel  for  the  defence  objected  to  the  question  as  against 
the  rules  of  evidence  relating  to  privileged  communications 
between  attorney,  and  client.  ^*  I  ruled  that  it  was  admissi- 
ble."    Answer:  "Yes." 

A  piece  of  paper  was  handed  to  one  of  these  witnesses,  and 
the  question  asked,  *'  Have  you  ever  seen  that  piece  of  paper 
before?"     Answer:  *'Yes." 

"  Where  did  you  last  see  it  ? "  Answer :  "On  my  desk  in 
my  office." 

' '  On  what  day  ? ' '  Answer :  "On  the  day  on  which  I  wrote 
the  last  letter  snown  to  me." 

"  Whose  handwriting  is  it  in  i "  Answer :  "My  clerk's — 
he  is  my  son." 

The  manager  of  the  railway  was  then  called  and  proved 
that  he  received  three  letters  dated  respectively  the  20th, 
24th  and  26th  days  of  May,  which  letters  were  those  proved 
to  have  been  written  by  the  solicitors  mentioned,  or  one  of 
them,  and  which  it  was  then  proposed  should  be  read  on  the 
part  of  the  prosecution. 

Counsel  for  the  defence  objected  that  the  letters  were  not 
written  by  the  prisoner,  nor  seen  by  her  after  they  were 
written,  nor  dictated  nor  adopted  by  her,  and  so  were  not 
admissible.  Also  that  the  letters  being  written  by  a  solicitor 
after,  and  as  a  result  of  communication  with  his  client,  they 
were  inadmissible  as  evidence  against  the  client. 

I  held  that  the  writers  of  the  Tetters  were  proved  to  be  the 
agents  of  and  acting  under  instructions  from  the  prisoner, 
and  that  although  all  communications  to  them  were  privi- 
leged as  to  them  as  witnesses,  yet  that  the  letters  being  pro- 
duced by  a  third  party  to  whom  they  were  sent  were  admis- 
sible, the  rule  as  to  privilege  of  solicitors  being,  in  my 
opinion,  confined  to  their  giving  evidence  as  to  communica- 
tions made  to  them  in  their  professional  character. 

The  piece  of  paper  proved  to  be  in  the  handwriting  of  the 
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solicitor's  clerk  was  then  produced  by  the  manager  of  the 
railway,  *and  he  stated  that  it  was  inclosed  in  the  [488 
letter  from  the  solicitor  of  the  26th  day  of  May.  In  that 
letter  there  was  the  following  passage :  "I  inclose  you  a  list 
of  the  principal  contents,  and  must  ask  you  to  be  good 
enough  to  make  further  inquiry  into  the  matter.  I  men- 
tion that  the  brown  paper  in  which  the  parcel  was  wrap- 
ped had  somewhere  the  name  or  ticket  of  'Golden  and 
Vibert,*  who  are  grocers  at  Newport,  and  from  whose  shop 
it  came." 

It  was  proposed  by  the  prosecution  to  read  this  paper, 
which,  in  fact,  was  a  list  of  valuable  articles  alleged  by  the 
prisoner  to  be  in  the  lost  parcel. 

Counsel  for  the  defence  objected  to  its  admissibility,  but  I 
ruled  against  the  objection  on  the  ground  that  it  formed  a 
part  of  the  letter  in  which  it  was  inclosed  and  in  which  ref- 
erence was  made  to  an  in  closure. 

Another  ground  for  the  admission  of  the  list  as  evidence 
was  that  it  was  proved  by  the  police  sergeant,  who  was  wit- 
ness in  the  case,  to  have  been  read  over  bv  him  to  the  pris- 
oner after  saying  to  her,  "Here  is  a  list  the  railway  peo^e 
have  received  with  the  articles  you  say  you've  lost.^'  To 
which  she  replied,  "That  is  right  what  I  have  said  there ;  but 
there  is  more  than  that." 

Subsequently  the  prisoner  stated  to  the  police  consta- 
ble (under  circumstances  which  rendered  the  evidence  ad- 
missible), "That  the  articles  mentioned  in  the  list,"  nam- 
ing them  without  reference  to  the  list,  "were  never  in  the 
parcel." 

The  parcel  delivered  to  the  engine  driver  was  obtained  from 
the  waitress  at  the  refreshment  room,  and  shown  to  the  pris- 
oner, who  acknowledged  it  to  be  the  one  in  question,  and, 
being  opened  iij  her  presence,  she  stated  some  articles  of 
small  value  in  it,  old  clothing,  &c.,  were  hers.  The  articles 
mentioned  by  her  as  being  in  it  to  the  railway  clerk,  and  to 
the  policeman,  and  which  were  enumerated  in  the  list  men- 
tioned, were  not  in  it. 

This  being  the  case  for  the  prosecution,  counsel  for  the 
defence  contended  that  there  was  no  case  for  the  jury  on 
these  grounds : 

1.  No  evidence  on  the  first  count  of  any  attempt  to  obtain 
JE19  145.  6d.j  or  any  other  sum,  because  there  was  no  evi- 
dence of  any  value. 

2.  No  evidence  on  the  second  count  of  any  attempt  to  de- 
fraud the  company  of  the  goods  mentioned  in  that  count, 
because  those  goods  were  never  in  their  possession. 
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3.  That  the  circumstances  proved  amoanted  only  to  an 
actionable  wrong,  and  that  no  criminal  fraud  had  been  com- 
mitted. 

4.  That  no  crime  can  be  committed  by  substitution,  and 
that  in  this  case  the  claim  on  the  company  being  made  by  a 
solicitor  acting  for  his  client  no  crime  had  been  committed. 

6.  That  there  was  no  evidence  of  any  attempt  to  defraud 
the  person  named  in  the  indictment,  viz.,  '*Herbert  Sim- 
mons, being  manager  of  the  Byde  and  Newport  Railway 
Company.''^ 

I  ruled  against  all  these  objections,  and  must  confess  that 
I 'was  unable  to  comprehend  the  fourth  objection. 
489J    *The  jury  convicted  the  prisoner. 

At  the  urgent  request  of  the  counsel  for  the  defence,  I 
consented  to  reserve  and  to  state  a  case  for  the  opinion  of 
the  Court  for  Crown  Cases  Reserved,  and  discharged  the 
prisoner  on  bail^  to  come  up  for  judgment  hereafter. 

(Signed)  W.  Clement  I).  Esdaile, 
Chairman  of  Second  Court,  Hants  Quarter  Sessions. 

No  counsel  appeared  for  the  prisoner. 

C.  Matthews^  for  the  prosecution. 

Denman,  J. :  Was  the  letter  admissible  in  evidence  ?  The 
question  put  is  this,  "Did  you  write  this  letter  in  conse- 
quence of  that  interview  ? "  The  proper  question  to  put  was, 
''Did  you  write  this  letter  in  pursuance  of  the  instruction 
of  the  prisoner  ?"  It  is  not  like  a  civil  case,  in  which  every 
letter  written  by  a  solicitor  is  evidence  against  his  client ;  but 
this  is  a  criminal  case,  which  makes  a  difference.  Knowing 
how  inaccurate  solicitors  sometimes  are  in  making  claims 
for  compensation  on  behalf  of  clients,  the  client  cannot  in  a 
criminal  case  be  made  responsible  unless  it  is  proved  that 
the  letter  making  the  claim  is  written  in  pursuance  of  the 
instructions  of  the  client. 

C.  Maithews :  I  did  put  the  question  in  the  first  instance  in 
this  form  :  "Was  the  letter  written  by  the  direction  of  the 
prisoner?"  but  that  question  was  objected  to,  and  the 
chairman  ruled  it  to  be  inadmissible,  on  the  ground  of  priv- 
ilege ;  I  then  had  to  shape  the  question  as  best  I  could.  In 
one  of  the  letters  there  was  a  slip  of  paper  containing  a  list 
of  articles  alleged  to  have  been  contained  in  the  parcel.  This 
list  was  admitted  by  the  prisoner,  when  read  over  to  her  by 
the  police  sergeant,  to  be  correct. 

CooKBUBN,  C.  J. :  That  does  not  make  the  statement  of  her 
solicitor  in  the  letter  admissible.  To  make  her  responsible, 
vou  must  show  that  he  had  authority  to  write  the  letter. 
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Stephen,  J.:  The  admission  to  the  sergeant  was  an 
adoption  by  her  of  the  list  of  articles,  bnt  not  of  the  letter. 

C.  Matthews :  Her  conduct  and  admissions  showed  that 
the  solicitor  was  acting  under  her  directions. 

CocKBURN,  C.J.:  lam  of  opinion  that  the  conviction 
cannot  be  upheld.  A-  piece  of  evidence  was  received  which 
was  not  admissible ;  viz.,  a  letter  written  by  the  solicitor  for 
the  prisoner  to  the  manager  of  the  railway.  In  order  to 
make  that  letter  admissime,  it  was  necessary  to  show  that 
it  was  written  by  the  instructions  of  the  prisoner.  To  show 
that,  a  question  was  put  by  the  counsel  for  the  prosecution 
to  the  counsel  which  was  right  in  form,  viz.:  Did  you  write 
that  letter  by  the  direction  of  the  prisoner  2  and,  if  that  ques- 
tion had  been  answered  in  the  affirmative,  the  letter  would 
have  been  admissible ;  but  that  question  was  not  allowed 
to  be  put,  and  then  the  counsel  put  the  question  in  this 
form :  "Did  you  write  this  letter  in  consequence  of  an  in- 
terview with  tne  prisoner  ? "  A  letter  written  by  the  instruc- 
tions *of  the  client  is  equivalent  to  a  letter  written  [490 
by  the  client  himself,  ibut  that  is  not  the  effect  of  the  ques- 
tion put,  '*Was  this  letter  written  in  consequence  of  the 
interview  with  the  prisoner?"  that  is,  "after  the  interview 
with  the  prisoner,'^ and  the  answer  clearly  does  not  make 
it  admissible  in  evidence  against  the  prisoner.  The  letter 
having  been  admitted  as  part  of  the  case  for  the  prosecution 
against  the  prisoner,  the  conviction  must  be  quashed. 

Denman,  J.:  I  am  of  the  same  opinion.  The  court  are 
unanimous  that  the  question  put  in  the  first  instance  by  the 
counsel  for  the  prosecution  was  not  objectionable  on  the 
ground  of  privilege,  because  this  was  a  criminal  case.  The 
letter  was  tendered  to  show  that  the  prisoner  had  made  an 
inordinate  claim.  There  was  no  evidence  to  show  that  the 
solicitor  had  written  anything  for  which  the  prisoner  was 
criminally  liable,  and  therefore  the  conviction  must  be 
quashed. 

Manisty,  Stephen,  and  Watkin  Williams,  JJ.,  con- 
curred. Conviction  quashed. 

See  3  Eng.  Rep.,  195  note;  2  id.,  and  O.  not  alleged  in  the  indictment 

238  note  ;  15  id.,  158  note.  were  proved  to  show  the  character  of 

Where  Q.  and  O.  were  indicted  for  a  that  act.     S.  swore  that  one  W.  intro- 

conspiracy  with  S.  and  others  to  de-  duced  him  to  O.;  that  he,  in  W.'s  pres- 

f  raud  the  United  States  oat  of  the  da-  ence,    agreed    with  O.   to  dispose  of 

ties  on  silks  and  laces,  to  he  imported  silks  which  O.  should  bring,  the  same 
contrary  to  law.     On  the  trial,  S.  testi-  '  as  W.'s,  and  that  there  then  was  an 

fied  that  O.  delivered  liim  silks  which  agreement  between  8.  &  W.  as  to  the 

be  sold  contrary  to  law,  and  delivered  illegal  sale  by  S.  of  W.'s  goods.     At 

the  proceeds  to  O.    Other  acts  of  G.  the  trial,  letters  from  W.  to  S.  were 

28  Eng  Rep.  80 
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admitted  as  evidence  for  the  prosecu-  vent  a  third   person    who   overhears 

tion  to  explain  the  natare  of  the  im-  them  from  testifying  to  them, 

portations  by  W. ,  and  of  the  agree-  And  it  makes  no  difFerence  that  the 

ment  between  S.  and  O.,  and  tocorrob-  commanications  are  in  writing :    State 

orate  the  testimony  of  S.  v.  Hoyt,  47  Conn.,  519. 

S.,  after  the  discovery  of  his  guilt,  Confessions  made  by  one  when  in- 
fled,  and  wrote  a  letter  to  G.,  which  toxicated  are  admissible,  bat  evidence 
never  reached  Q.  The  letter  spoke  of  of  the  condition  of  the  party  making 
O.  and  of  the  smaggling  operations,  them  is  competent  to  impair  or  destroy 
There  was  evidence  to  show  the  con-  their  effect.  The  fact  that  such  evi- 
nection  of  G.  with  O.  and  S.  in  the  dence  was  elicited  only  apon  cross-ex- 
oonspiracy.  The  letter,  by  its  contents,  amination,  was  imi&aterial :  Stat^  «. 
was  an  act  done  in  furtherance  of  the  Feltes,  51  Iowa,  495. 
conspiracy,  and  was  admitted  in  evi-  W.  was  indicted  for  stealing  $150, 
dence  against  G.  and  O. :  U.  S.  9.  Graff,  the  money  of  S.  On  the  trial  it  was 
14  Blatchf.,  881.  proved  that  J.,  a  detective,  arrested  W. 

In  a  criminal  prosecution,  where  a  who  made  a  confession,    which  was 

letter,  previously  written  and  sent  by  made  under  a  promise,  and  was  ex- 

the  defendant  to  his  wife,  is  not  in  the  eluded  as  evidence.     In  this  confession 

custody  or  control  of   either  the  de-  he  directed  J.  to  go  to  certain  gam- 

fendant  or  his  wife,  nor  in  the  custody  biers  and  get  the  money  back   from 

or  control  of  any  agent  or  representa-  them.    J.  sent  for  the  gamblers  named, 

tive  of  either,  but  is  in  the  custody  told  them  what  W.  hful  said,  and  they 

and  control  of  a  third  person,  who  is  paid  over  to  J.  for  S.  $104,  though  one 

the  prosecuting  witness  in  the  case,  of  them  protested  that  W.  had  not 

\  such  letter  may  be  used  as  evidence  in  been  at  his  house,  and  the  others  de- 

the  case  by  the  prosecution  against  the  nied  that  he  had  lost  the  money  claimed 

defendant :     State   9.    Bufflngton,    20  with  them  ;  the  balance  of  the  money, 

Kans.,  599.  $46,  was  paid  over  by  the  father  of 

On  a  trial  for  murder,  the  State  of-  W.     Held,  it  not  being  proved  that  the 

fered  in  evidence  several  letters  writ-  money  paid  to  J.  was  the  same  lost  by 

ten  by  the  defendant  to  his  wife.  S.,  the  statement  of  W.  to  J.,  and  of 

Held,  that  they  were  not  protected  what  passed  between  J.  and  the  gam- 
as  confidential  communications  between  biers  and  the  father  of  W.,  is  not  oom- 
husband  and  wife,  but  were  admissible,  petent  evidence  :  Williams  «.  Common- 
Communications  between  husband  and  wealth,  27  Gratt.,  997. 
wife  are  not  privileged  so  as  to  pre- 


[14  Cox's  Criminal  Cases,  490.] 
COURT  FOR  THE  CONSIDERATION  OF  CROWN  CASES  RESERVED. 

Saturday,  December  4,  1880. 
(Before  Lord  Coleridge,  C.J.,  Field,  Lopes,  Stephen,  and  Watkin  Williams,  JJ.) 

Reg.  V.  Michell(*). 

Itwdfmennor— Debtors  Act,  1860  (32  d:  8S  Vict.  e.  62),  necL  11,  mh-*ett.  \—JMl  and 
irtie  disclomire  by  bankrupt  of  all  hit  property — Ltmil  of  time  to  which  the  dUclotwre 
relates. 

The  32  dc  88  Vict.  c.  62,  s.  11,  sub-sect  1,  enacts  that  a  bankrupt  or  liquidating^ 
debtor  shall  be  guilty  of  a  misdemeanor  "if  he  does  not  to  the  best  of  his  knowledge 
and  belief  fully  and  truly  discover  to  the  trustee  of  his  estate  all  his  propertv,  r^ 
and  persona],  and  how  and  to  whom,  and  for  what  consideration,  and  when  he  dis- 

Q)  Reported  by  John  Thoiipbok,  Esq.,  Barrister-at-Law. 


Vol  XIV.]  COX'S  CRIMINAL  CASES.  635 

Reg.  v.  MichelL  1880 

posed  of  any  part  thereof,  except  such  part  aa  has  been  disposed  of  in  the  ordinary 
way  of  his  trade  (if  any),  or  laid  out  in  the  ordinary  expense  of  his  family,'*  <bc 

Jueid,  that  the  disclosure  was  not  restricted  to  property  in  possession  of  the  bank- 
rupt at  the  commencement  of  his  bankruptcy. 

Case  reserved  for  the  opinion  of  the  Court  for  the  Con- 
sideration of  Crown  Cases  Reserved,  by  the  Common  Ser- 
jeant of  the  city  of  London,  at  the  January  Sessions,  1880, 
of  the  Central  Criminal  Court. 

The  defendant  was  tried  before  the  Common  Serjeant  on 
the  *16th  day  of  January,  1880,  and  following  days,  [491 
on  an  indictment  under  the  Debtors  Act,  1869  (32  &  33  Vict. 
c.  62),  8.  11,  sub-sects.  1,  12,  14,  and  15,  and  s.  13,  sub-sect 
1,  and  also  under  sects.  88  and  89  of  the  Larceny  Consolida- 
tion Act  (24  &  26  Vict.  c.  96). 

The  indictment  contained  thirty-eight  counts,  and  the  de- 
fendant was  convicted  upon  all  the  counts  except  the  sec- 
ond, sixth,  seventh,  eighth,  twenty-first,  and  thirty-fifth 
counts. 

The  question  reserved  for  the  opinion  this  court  was  in 
the  following  terms :  If  the  court  should  be  of  opinion  that 
there  was  no  evidence  to  go  to  the  jury  on  any  of  the  counts 
of  the  indictment  (except  evidence  which  was  objected  to 
by  the  defendant's  counsel,  and  which  the  learned  Common 
Serjeant  was  wrong  in  admitting),  the  conviction  is  to  be 
quashed. 

W.  IT.  Clay  {Lyon  with  him)  appeared  for  the  prisoner. 

Lord  Coleridge,  C.J.:  We  need  not  go  through  the 
whole  of  this  voluminous  case,  for  if  the  court  should  be 
against  you  on  any  one  count  of  the  indictment  on  which 
the  jury  have  found  him  guilty,  the  conviction  will  stand. 
We  will  hear  what  you  have  to  say  as  regards  the  first  count 
of  the  indictment. 

The  first  count  was  in  the  following  terms  : 

"  Central  Criminal  Court,  to  wit :  The  jurors  for  our  Lady 
the  Queen  upon  their  oath  present  that  Frederick  Michell 
was,  on  the  1st  day  of  May  in  the  year  of  our  Lord  1879,  ad- 
judicated a  bankrupt  in  the  London  Court  of  Bankruptcy, 
upon  the  petition  of  Robert  Hyde  and  others,  trading  to- 
gether under  the  style  of  Robert  Hyde  and  Co.  Limited,  duly 
filed  in  the  said  court  on  the  1st  day  of  April  in  the  year  of 
our  Lord  1879,  and  that  on  the  2l8t  day  of  May,  in  the  year 
of  our  Lord  1879,  one  Edward  Pryor  Everett  was  duly  ap- 
pointed the  trustee  to  administer  the  estate  of  the  said  Fred- 
erick Michell  for  the  benefit  of  his  creditors.  And  the  jurors 
aforesaid  upon  their  oath  aforesaid  do  further  present  that 
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the  said  Frederick  Michell  afterwards,  to  wit,  on  the  said 
2l8t  day  of  May  in  the  year  of  our  Lord  1879,  and  from  that 
day  up  to  the  day  of  ta*king  this  inquisition,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully 
and  with  intent  to  defraud,  did  not  to  the  best  of  his  knowl- 
edge and  belief  fully  and  truly  discover  to  the  said  Edward 
Pryor  Everett,  then  being  such  trustee  administering  his  es- 
tate for  the  benefit  of  his  creditors  as  aforesaid,  how,  and  to 
whom,  and  for  what  consideration,  and  when,  he  had  dis- 
posed of  a  certain  part  of  his  personal  property,  to  wit,  goods 
of  the  value  of  £4,000,  and  £4,000  in  money,  the  same  not 
having  been  disposed  of  in  the  ordinary  way  of  his  trade, 
nor  laid  out  in  the  ordinary  expense  of  his  family ;  contrary 
to  the  form  of  the  statute  in  such  case  made  and  providea, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity." 

The  evidence  upon  which  the  defendant  was  convicted  on 
this  count  related  to  goods  bought  by  him  in  theyears  1877-8, 
and  to  goods  bought  from  a  person  named  Keighley,  and 
almost  immediately  afterwards  sold  by  him  at  a  loss  to  a  per- 
son named  Harefieid,  and  to  goods  bought  from  his  creditors 
set  out  in  list  A  of  his  statement  of  affairs  in  bankruptcy. 

The  defendant's  counsel  at  the  trial  submitted  that  there 
was  no  evidence  to  go  to  the  jury  in  support  of  the  first 
count,  and  insisted  that  the  sub-section  in  the  Debtors  Act 
on  which  the  first  count  was  founded  only  requires  the  bank- 
rupt to  disclose  his  dealings  in  relation  to  property  which  he 
had  under  his  control  at  the  time  of  the  act  of  bankruptcy 
(28th  day  of  January,  1879),  and  to  which  his  trustee  is  en- 
492J  titled,  and  which  is  divisible  among  *his  creditors, 
and  therefore  that  the  evidence  as  to  the  defendant's  pur- 
chases from  Keighley,  and  resales  to  Harefieid  at  a  loss  be- 
tween the  mouths  of  January  and  July,  1878,  had  no  bearing 
on  the  offence  charged  in  the  first  count. 

For  the  prosecution  it  was  submitted  that,  as  the  latter 
part  of  the  sub-section  requires  a  disclosure  to  be  made  of 
property  which  the  prisoner  had  disposed  of,  and  omits  the 
words  "in  his  custody  or  control,"  which  are  to  be  found  in 
sub-sect.  2,  the  word  ''property"  in  the  first  sub-section 
must  have  a  wider  meaning  than  that  contended  for  by  the 
defendant's  counsel,  and  must  include  property  to  which  the 
trustee  would  have  been  entitled,  and  which  would  have  been 
divisible  among  his  creditors  if  the  prisoner  had  not  put  out 
of  the  trustee's  reach  by  disposing  of  it,  and  that  therefore 
the  defendant  was  bound  to  disclose  his  transactions  in  1878. 
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The  case  of  Reg.  v.  Bolus  (11  Cox's  C.  C,  610,)  was  cited, 
where  the  Recorder  of  Birmingham,  A.  B.  Adams,  Q.C.,  in 
samming  up,  said  that  the  sub-section  in  question  ^'provided 
that  a  person  seeking  to  be  discharged  of  his  debts  should 
make  a  full  and  free  disclosure  of  his  transactions  for  a  con- 
siderable time  immediately  preceding  his  bankruptcy." 

The  Common  Serjeant  held  that  the  evidence  of  purchases 
from  Keighley  and  resales  at  a  loss  to  Harefield,  between  the 
months  of  January  and  July,  1878,  had  a  distinct  bearing  on 
the  offence  charged  in  the  first  count,  because  they  were  part 
and  parcel  of  the  reckless  course  of  trading  which  led  directly 
up  to  the  act  of  bankruptcy. 

It  is  unnecessary  to  set  out  the  evidence  in  detail,  as  the 
court  were  clearly  of  opinion  that  it  warranted  the  conviction 
if  it  was  properly  receivable  on  the  first  count. 

Clay:  The  Common  Serjeant  was  wron^  in  receiving  this 
evidence  upon  the  first  count  of  the  indictment.  That  is 
framed  upon  sub-sect.  1  of  sect.  11  of  the  Debtors'  Act,  1869(32 
&  83  Vict.  c.  ^2\  which  enacts,  "Any  person  adjudged  bank- 
rupt, and  any  person  whose  affairs  are  liquidated  by  arrange- 
ment, shall  in  each  of  the  cases  following  be  deemed  guilty  of  a 
misdemeanor ;"  that  is  to  say,  (1),  '*  if  he  does  not  to  the  best  of 
his  knowledge  and  belief  fully  and  truly  disclose  to  the 
trustee  administering  his  estate  for  the  benefit  of  his  credit- 
ors all  his  property,  real  and  personal,  and  how,  and  to 
whom,  and  lor  what  consideration,  and  when  he  disposed  of 
any  part  thereof,  except  such  part  as  has  been  disposed  of  in 
the  ordinary  way  of  his  trade  (if  any),  or  laid  out  in  the  or- 
dinary expense  of  his  family,  unless  the  jury  is  satisfied  that 
he  had  no  intent  to  defraud."  The  words  "all  his  property" 
are  restricted  to  his  property  at  the  time  of  his  bankruptcy. 
By  sect.  3  of  the  32  &  33  Vict.  c.  62,  "  words  and  expressions 
defined  or  explained  in  the  Bankruptcy  Act,  1869,  are  to  have 
the  same  meaning  in  the  Debtors  Act,  1869."  And,  by  sect. 
15  of  the  Bankruptcy  Act,  1869,  the  words  "  property  divisi- 
ble among  the  creditors  are  to  comprise  all  such  property  as 
may  belong  to,  or  *be  vested  in,  the  bankrupt  at  the  [493 
commencement  of  the  bankrupt<5jr,  or  mav  be  acquired  by 
or  devolve  on  him  during  its  continuance." 

Orain  {Awry  with  him),  for  the  prosecution,  was  not 
called  upon  to  argue. 

Lord  Coleridge,  0.  J.:  I  am  of  opinion  that  the  convic- 
tion should  be  affirmed.  The  question  arises  on  the  words 
of  sect.  11,  sub-sect.  1,  of  the  32  &  33  Vict.  c.  62  (the  Debt- 
ors Act,  1869),  which  are  these:  ("Reads  it]  The  con- 
tention for  the  defendant  is,  that  tne  disclosure  is  to  be 
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restricted  to  property  which  the  bankrupt  had  at  the  time 
of  his  bankraptcy,  and  that,  because  by  sect.  3  of  the  32  & 
33  Yict.  c.  62,  it  is  enacted  that  '^  words  and  expressions 
defined  or  explained  in  the  Bankruptcy  Act,  1869  (32  &  33 
Yict.  c.  71),  snail  have  the  same  meaning  in  this  act ;"  and 
because,  in  the  Bankruptcy  Act,  1869,  it  is  enacted  that  the 
words  "property  divisible  among  the  creditors"  shall  com- 
prise "all  such  property  as  may  belong  to  or  be  vested  in 
the  bankrupt  at  the  commencement  of  the  bankruptcy,  or 
may  be  acquired  hy  or  devolve  on  him  during  its  continu- 
ance." I  am  of  opinion  that  there  is  no  ground  for  such  a 
construction.  The  great  object  of  sect.  11  of  the  Bank- 
ruptcy Act,  1869,  was  to  create  several  offences,  into  all  of 
which  fraud  of  the  creditors  enters,  and  in  some  of  which  it 
is  enacted  that  the  fraud  must  have  taken  place  within  the 
period  of  four  months  next  before  the  bankruptcy ;  and,  if 
the  whole  section  is  looked  at,  it  will  be  found  to  contain  a 
most  complete  and  absolute  scheme  providing  for  the  dis- 
covery of  the  bankrupt's  property.  It  seems  to  me  per- 
fectly plain  that  sub-sect.  1  of  sect.  11  must  relate  to  other 
property  than  what  the  bankrupt  has  at  the  time  of  his 
bankruptcy.  It  was  said  that,  if  that  was  its  meaning,  a 
bankrupt  might  come  within  it  if  he  did  not  disclose  some- 
thing relating  to  his  dealings  with  property  that  he  may 
have  had  within  five  years  before  his  bankruptcy.  If  there 
was  nothing  fraudulent  in  such  dealings,  it  does  not  fall 
within  the  sub-section ;  but,  if  the  question  of  fraud  arises, 
there  is  no  reason  why  it  should  not  be  inquired  into.  The 
fact  of  the  lapse  of  five  years,  in  the  absence  of  any  evidence 
of  fraud,  would  be  strong  to  show  that  the  transaction  was 
not  within  the  sub-section.  I  therefore  think  that  the  count 
is  a  good  count. 

Field,  J. :  I  am  of  the  same  opinion,  and  entertain  no 
doubt  upon  the  point.  The  two  acts,  the  Debtors  Act,  1869, 
and  the  Bankruptcy  Act,  1869,  are  to  be  taken  and  read 
together.  Sect.  16  of  the  Bankruptcy  Act  first  defines  the 
property  which  is  to  vest  in  the  trustees,  and  then  that  which 
IS  in  the  apparent  ownership  of  the  bankrupt  at  the  com- 
mencement of  his  bankruptcy.  But  the  latter  may  be  the 
smallest  portion  of  his  property,  because  in  some  cases  the 
bankrupt  takes  means  before  his  bankruptcy  to  dispose  of 
his  property  among  his  relatives  and  friends.  Then  the 
Legislature  has  said  that  is  not  sufficient  unless  we  (the 
Legislature)  give  the  trustees  the  means  of  finding  out  all 
about  the  bankrupt's  property,  and  compel  the  bankrupt 
494]    to  disclose  all  about  it.     It  is  said  that  this  subsec- 
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tion  was  only  meant  to  apply  to  property  which  he  had  on 
the  day  he  became  bankrupt.  That  cannot  be  the  meaning 
of  it.  The  exception  in  snb-sect.  1  of  sect.  11,  "except  such 
part  as  has  been  disposed  of  in  the  ordinary  way  of  his 
trade,"  shows  the  contrary. 

Lopes,  J.,  concurred. 

Stephen,  J. :  I  am  of  the  same  opinion.  With  respect 
to  the  definition  of  the  word  "property,"  it  is  obvious  that 
the  definition  in  section  15  of  the  Bankruptcy  Act,  1869, 
only  applies  to  the  definition  of  the  words,  "  property  divisi- 
ble among  the  creditors,"  and  it  was  not  intended  that  that 
definition  should  apply  wherever  the  word  "property"  oc- 
curs in  the  acts ;  for,  in  sect.  4  of  the  Debtors  Act,  1869, 
there  is  a  definition  of  the  word  "property"  which  is  to  be 
taken  in  the  widest  sense  of  that  word. 

Watkin  Willams,  J.,  concurred. 

Conmctioii  affi/rmed. 
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(Before  Sir  William  Charley,  Common  Serjeant.) 

*Reg.  V.  Larner(').  [497 

Fahi  fTtUn/ct^^EnJtry  to  race — Obtaining  pHu — Eemoteness. 

The  prisoner  was  charged  with  obtuninfi^  a  prize  in  a  certain  swimming  race  by 
false  pretences.  He  obtained  his  competitor's  ticket  for  the  race  by  respresenting 
himsdf  to  be  member  of  a  certain  clab,  and  by  a  letter  purporting  to  be  written  by 
the  ^secretary  of  that  club.  On  the  faith  of  these  representations — which  [408 
turned  out  to  be  false — he  was  allowed  twenty  seconds  start  in  the  race,  and  won 
the  prize : 

ifdd,  by  the  Common  Serjeant  after  consulting  Stephen,  J.,  that  the  false  pre- 
tences were  too  remote,  and  that  the  count  charging  them  could  not  be  sustainecL 

William  Larner  was  charged  under  an  indictment  con- 
taining counts  for  false  pretences,  forgery,  and  uttering. 
The  first  count  set  forth  the  false  pretences  as  follows: 
**That  the  said  William  Larner  was  member  of  a  certain 
club  called  and  known  as  the  Myddleton  Swimming  and 
Athletic  Club,  and  that  a  certain  letter  which  he,  the  said 
William  Larner,  had  caused  to  be  received  by  one  Alfred 
Ernest  Endin,  had  then  been  written  and  sent  by  one  Henry 
Green,  the  secretary  of  the  said  club,  and  that  he,  the  said 

Q)  Reported  by  W.  Austin  Metgalfx,  Esq.,  Barrister-at-Law. 


640  COX'S  CRIMINAL  CASEa  [VoL  XIV. 

1880  Reg.  V.  Larner. 

William  Larner,  as  member  and  competitor  in  certain  club 
swimming  races  and  matches  by  members  of  the  said  club, 
had  been  allowed  to  start  from  the  starting  point  twenty- 
five  seconds  before  certain  other  competitors. 

Purcelly  for  the  prosecution. 

Keith  Frith  and  Bundle  Leney^  for  defendant. 

On  the  23d  day  of  August  a  swimming  handicap  took  place 
at  the  Surrey  County  Baths.  Entries  were  to  be  made  pre- 
viously to  Alfred  Endin,  Esq.,  and  competitors  to  be  handi- 
capped by  qualified  persons.  A  competitor's  ticket  was 
issued  by  Mr.  Endin  to  each  accepted  entry.  The  length  of 
the  course  was  100  yards,  and  there  being  a  good  many 
entries  the  race  was  swum  in  heats. 

A  programme  was  printed  and  circulated,  containing, 
amongst  other  matters,  the  names  of  the  competitors  and 
the  arrangement  of  the  various  heats,  and  on  that  pro- 
gramme appeared  the  name  of  W.  Larner,  to  whom  a  start 
of  twenty  seconds  had  been  assigned. 

Some  few  days  before  the  issuing  of  the  programme,  Mr. 
Endin  received  the  following  letter : 

"Nelson  Clnb,  90  Dean  Street,  Oxford-Street. 

''August  19,  1880. 
"Sir, — I  inclose  entrance  foe  for  another  entry  for  your 
100  yards  handicap.     W.  Larner  (Middleton  Swimming  and 
Athletic  Club)  in  club  races  receives  twenty -five  seconds 
from  scratch. — I  remain,  sir,  yours  respectfully, 

"H.  Green,  Hon.  Sec." 

Another  letter  of  the  same  kind  had  been  received  by  Mr. 
Endin  entering  one  Binns  for  the  same  race.  The  letters 
were  received  in  the  usual  course  through  the  post-office. 
The  two  entries  of  Larner  and  Binns  were  accepted,  and  the 
entrance  fee  of  2^.  6^.  each  paid.  Mr.  Endin  stated  that  he 
knew  nothing  about  Larner  or  his  accomplishments  as  a 
swimmer;  that  he  received  his  entry  in  consequence  of  the 
representations  contained  in  the  letter,  and  that  the  start  of 
of  twenty  seconds  was  apportioned  to  him  for  the  like  rea- 
son. He  further  stated  that  he  handed  Larner  a  com- 
petitor's ticket;  that  Larner  swam  in  the  competition,  and 
after  being  second  in  his  own  heat  won  the  final  easily.  It 
was  believed  that  Larner  could  have  won  the  race  from 
scratch. 

499]  *For  the  prisoner  it  was  objected  that  the  false  pre- 
tences were  too  remote,  that  if  he  obtained  anything  thereby 
it  was  the  competitor's  ticket,  and  not  the  cup;  that  the 
chp  was  obtained  by  his  own  bodily  activity  ;  and  that  the 


VoL  XIV.]  coys  CRIMINAL  CASES.  641 

Re^.  y.  CKCallaghan.  1880 

case  fell  within  Reg.  v.  Oardner  (1  Dears.  &  B.  C.  C,  p.  40 ; 
7  Cox's  C.  C,  136),  in  which  case  the  prisoner  had  at  first  ob- 
tained lodgings  only  by  a  false  representation,  and  after  he 
had  occupied  the  lodgings  for  a  week  he  obtained  board ; 
and  it  was  held  that  the  lalse  pretences  were  exhausted  by 
the  contract  for  lodging,  the  obtaining  board  not  having 
apparently  been  in  contemplation  when  the  false  pretence 
was  made. 

For  the  prosecution  it  was  urged  that  the  false  pretence 
was  a  continuing  one,  that  the  winning  of  the  cup  was 
clearly  in  the  contemplation  of  the  prisoner  when  he  entered 
for  the  race,  and  that  the  judgment  of  Willes,  J.,  in  Reg.  v. 
Oardner^  citing  Req.  v.  Abbott  and  Reg.  v.  Burgess^  was 
an  authority  the  other  way.  They  also  cited  Reg.  v.  Mar- 
tin (L.  Rep.  Cas.  Res.,  56 ;  10  Cox's  C.  C,  383). 

Held,  by  the  Common  Serjeant,  after  conferring  with 
Stephen,  J.,  in  the  old  court,  that  the  objection  must  pre- 
vail as  the  false  pretences  were  too  remote. 

The  prisoner  wad  afterwards  tried  for  uttering  the  letter 
knowing  it  to  be  forged,  and  convicted. 


[14  Cox'8  Criminal  Cases,  499.] 

CENTRAL  CRIMINAL  COURT. 

Friday,  December  17, 1880. 

(Before  Mr.  Justice  Stephen.) 

Reg.  V.  O'Callaghan  and  Others  C). 

24  <i  26  V%H.  e.  100 — Indictment — Inciting  to  eommii  erims — Iho  general — Amendment. 

Where  the  case  has  not  been  inquired  into  before  a  magistrate  bat  the  bill  has 
been  merely  found  by  the  grand  jurv,  the  court  will  not  go  out  of  its  way  to  assist 
the  prosecution  by  amending  the  indictment  and  inserting  certain  names,  on  objec- 
tion taken  that  the  charges  therein  set  out  are  not  specified  with  sufficient  particu- 
larity. 

The  defendants  were  indicted  for  a  misdemeanor  in 
tempting  and  soliciting  one  Thomas  Titley  to  commit  a 
crime,  viz.,  to  procure  the  miscarriage  of  a  certain  woman. 

The  case  arose  out  of  Reg.  v.  Titley^  where  the  police  had 
set  a  *trap  for  the  defendant,  a  chemist,  and  pro-  [500 
cured  his  conviction  for  selling  noxious  drugs :  (See  next 
case,  p.  646.) 

(1)  Reported  by  W.  Austin  Mktoalpb  Esq.,  Barrister-at-Law. 

28  Eng.  Rep.  81 
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Edward  Clarke^  Q.C.,  and  Besley^  for  the  prosecution. 
Poland^  and  Montagu  Williams^  for  the  defence. 

The  indictment  was  as  follows  : 

Central  Criminal  Court,  to  wit :  The  jurors  for  our 
Lady  the  Queen  upon  their  oath  present,  that  John  O'Cal- 
laghan,  Phillip  Shrives,  William  Stroud,  and  Martha  Dif- 
fey,  on  the  11th  day  of  November,  in  the  year  of  our  Lord 
1880,  and  on  divers  days  and  times  thereafter  between  that 
day  and  the  date  of  this  inquisition  within  the  jurisdiction 
of  the  said  Central  Criminal  Court,  by  divers  artful  and 
subtle  means,  stratagems,  tricks,  and  devices,  and  by  divers 
false  representations,  did  attempt  and  endeavor  to  seduce 
one  Thomas  Titley  to  commit  an  indictable  misdemeanor,  to 
the  great  damage  and  injury  of  the  said  Thomas  Titley,  to 
the  evil  and  pernicious  example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. 

Second  count: 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  John  O'Callaghan,  Phillip 
Shrives,  William  Stroud,  and  Martha  Diffey,  on  the  11th 
day  of  November,  a.d.  1880,  and  on  divers  days  and  times 
between  that  day  and  the  day  of  taking  this  inquisition, 
unlawfully,  wickedly,  and  maliciously  did  attempt  and  en- 
deavor to  induce  the  said  Thomas  Titley  to  contravene  the 
law  of  the  land,  with  the  intent  that  the  said  Thomas  Titley 
should  thereafter  be  convicted  of  an  offence  and  punished, 
to  the  great  damage  and  prejudice  of  the  said  Thomas  Tit- 
ley and  a^inst  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 

Third  count : 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  John  O'Callaghan,  Phillip 
Shrives,  William  Stroud,  and  Martha  Diffey,  on  the  11th 
day  of  November,  a.d.  1880,  and  on  divers  days  and  times 
between  that  da^  and  the  day  of  taking  this  inquisition 
within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
unlawfully,  wickedly,  and  maliciously  did  solicit  the  said 
Thomas  Titley  to  commit  a  criminal  and  indictable  offence 
to  the  great  damage  of  the  said  Thomas  Titley,  and  aj^ainst 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Fourth  count : 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present  that  the  said  John  O'Callaghan,  Phillip 
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Shrives,  William  Stroud,  and  Martha  Diffey,  on  the  11th 
day  of  November,  a.d.  1880,  and  on  divers  days  and  times 
thereafter  between  that  day  and  the  date  of  this  inquisition, 
unlawfully,  wickedly,  and  maliciously  did  solicit,  incite, 
and  endeavor,  so  far  as  in  them  lay,  to  persuade  the  said 
Thomas  Titley  to  unlawfully  supply  a  noxious  thing,  know- 
ing that  the  same  was  intended  to  be  unlawfully  used  with 
intent  to  procure  the  miscarriage  of  a  woman,  and  thereby 
to  contravene  the  provisions  of  the  statute  (24  &  25  Vict, 
c.  100),  to  the  great  damage  and  prejudice  of  the  said  Thomas 
Titley,  and  against  the  peac^^f  our  Lady  the  Queen,  her 
crown  and  dignity. 

Poland:  The  first  three  counts  are  clearly  bad.  The 
words  are  far  too  genei-al.  It  is  not  sufficient  to  charge  the 
defendants  generally  with  having  committed  an  offence,  but 
the  facts  and  circumstances  constituting  the  offence  must  be 
set  out.  Here  it  is  impossible  for  the  defendants  to  tell 
what  is  the  particular  charge  alleged  against  them.  The  de- 
fendants are  charged  with  inciting  one  Thomas  Titley  to 
commit  a  crime,  and  no  information  is  given  as  to  what  is 
the  nature  of  that  crime.  With  regard  to  the  fourth  count, 
there  it  is  true  that  a  crime  is  specified,  viz.,  "  to  unlawfully 
supply  a  noxious  thing,"  &c.,  but  this  is  not  sufficient,  it 
should  be  stated  to  whom  the  noxious  thing  was  supplied. 
Some  person's  name  must  appear.  And  further  "  with  in- 
tent to  procure  the  miscarriage  of  a  woman"  is  not  suffi- 
cient. The  woman  must  be  specified,  not  necessarily  by 
*name,  but  as  one  "to  the  jurors  unknown,"  or  in  [501 
some  way  to  fix  a  particular  woman  as  the  person  for  whom 
the  drug  was  intended.  He  further  mentioned  that  the  case 
had  never  been  inquired  into  before  a  magistrate,  or  in  any 
other  way,  and  contended  there  was  the  need  for  greater 
accuracy  on  that  account. 

ClarJce  and  Besley  abandoned  the  first  three  counts  of  the 
indictment,  but  contended  that  the  fourth  was  a  good  count, 
or  at  any  rate  submitted  that  his  Lordship  should  amend  by 
the  insertion  of  what  names  might  be  necessary.  The  spe- 
cial amendment  they  suggested  was  the  insertion  of  the  name 
of  William  Stroud  in  the  earlier,  and  the  **  daughter  of 
Martha  Diffey"  in  the  later  part  of  the  count.  They  re- 
minded him  that  the  prosecution  yesterday  (jBe/7.  v.  Titley^ 
post,  p.  645)  had  been  allowed  to  make  an  amendment  iden- 
tical with  one  which  they  now  desired. 
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Stephen,  J. :  With  regard  to  the  first  three  counts  of 
this  indictment  I  need  say  but  little.  It  is  in  fact  admitted 
by  the  prosecution  that  they  cannot  be  supported,  and  I  en- 
tirely agree  with  them.  The  fourth  count  is  somewhat  dif- 
ferent. As  it  stands,  I  am  of  opinion  that  it  is  bad  for  the 
reasons  urged  on  me  by  Mr.  Poland,  viz.,  that  it  does  not  set 
out  the  name  of  any  person  to  whom  the  drugs  were  supplied, 
nor  does  it  point  out  any  particular  woman  for  whom  the  drug 
was  intended.  I  am  however  pressed  by  Mr.  Clarke  to  amend 
by  inserting  the  requisite  name,  and  am  reminded  that  at  the 
commencement  of  yesterday's  trial  {Heg.  v.  7^'tlet/y  posi^ 
p.  646)  I  allowed  the  second  amendment  to  be  made,  and  the 
words  "  by  a  certain  woman  to  the  jurors  unknown  "  to  be 
inserted.  This  was  so,  and  I  should  have  no  hesitation  in 
allowing  the  same  amendment,  were  that  all  that  was  re- 

?uisite  to  support  this  count.  To  do  so  effectually,  however, 
should  have  to  allow  another  and  different  amendment, 
and  this  I  am  not  disposed  to  do.  I  have  been  reminded 
that  there  has  been  no  preliminary  examination  into  this 
matter,  and  that  the  grand  jury  have  returned  this  identical 
bill.  On  the  one  hand  I  am  loth  to  quash  an  indictment  for 
what  may  be  merely  an  error  of  the  pleader ;  on  the  other, 
I  remember  that  where  a  case  comes  before  me  without  pre- 
vious inquiry,  substantial  injustice  may  be  done  by  making 
alteration  in  the  terms  of  the  bill  sent  down  by  the  grand 
jury.  On  the  whole  I  decline  to  make  the  proposed  amend- 
ment, and  therefore  the  whole  indictment  will  fail ;  but  of 
course  this  will  in  no  way  prejudice  any  further  indictment 
to  be  prepared  hereafter. 

Indictment  quashed. 
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[14  Cox's  Criminal  Cases,  &02.] 
CENTRAL  CRIMINAI.  COURT. 
Thursday,  December  16,  1880. 
(Before  Mr.  Justice  Stephen.) 

*Reg.  v.  Thomas  Titley  C).  [502 

Suppfyinff  fUKDumt  tkutff — IfUendinff  io  procure  abortion—^  db  26  Viet.  e.  100,  9.  69 — 

Supplying  a  noxious  thinff  to  a  person  with  the  intent  that  it  shall  be  used  by  a 
certain  woman  to  produce  abortion  is  a  misdemeanor  within  the  24  <fc  26  Vict.  o.  100, 
B.  69,  although  the  woman  for  whom  it  was  intended  by  him  was  not  pregnant. 

On  objection  before  plea  to  the  first  count  of  the  indictment  that  the  words  "  a 
certain  woman"  were  too  vague,  and  therefore  that  the  count  was  bad,  the  judge 
allowed  the  prosecution  to  amend  by  inserting  the  words  "  a  woman  to  the  jurors 
unknown,"  instead  of  the  words  objected  to. 

The  defendant  was  indicted  for  unlawfully  supplying  to 
William  Stroud  a  quantity  of  ergot  of  rye  and  tincture  of 
perchloride  of  iron,  well  knowing  that  the  same  was  intended 
to  be  unlawfully  used  with  intent  to  procure  the  miscarriage 
of  a  certain  woman. 

A  second  count  varied  the  charge  by  alleging  that  the 
woman  was  the  daughter  of  one  Martha  Diffey. 

Poland  and  Moniagu  Williams^  for  the  prosecution. 

Edward  Clarke^  Q.C.,  and  Besley^  for  the  defence. 

Before  the  plea,  Clarke^  Q.C.,  objected  to  the  first  count 
on  the  ground  that  it  was  too  general. 

Stephen,  J.,  allowed  the  prosecution  to  amend  by  alleg- 
ing that  the  offence  was  intended  to  be  committed  on  ^^a 
woman  to  the  jurors  unknown." 

The  defendant  was  a  chemist,  and  the  evidence  for  the 
prosecution  showed  that  the  police  authorities  bad  laid  a 
trap  for  him. 

A  woman  named  Martha  Diffey  was  sent  to  the  defend- 
ant's shop  by  Inspector  O'Callaghan.  Martha  Diffey  was 
the  wife  of  a  police  constable,  and  was  the  mother  of  two 
daughters,  aged  twenty  and  sixteen,  neither  of  whom  were 
pregnant,  or  in  need  of  any  instruments  or  drags  for  pro- 
curing abortion.  Mrs.  Dinev  saw  the  defendant  at  his  shop, 
and  said  to  him,  **  My  daughter  is  in  trouble,  will  you  help 
her  ?"  The  defendant  said,  "  Who  sent  you  ?  "  She  replied, 
'*  A  friend  of  the  young  man."  The  defeildaht  said,  ''  How 
long  is  she  gone  V'  She  replied,  *'  Thre^  ^daoriths."  [503 
The  defendant  then  asked  to  see  the  girl,  but  was  told  that 
she  would  not  come. 

This  conversation  was  reported  to  O'Callaghan,  who  con- 
cocted a  letter  and  sent  it  to  Titley  by  the  woman. 

(')  Reported  by  W.  Auswn  Mktcalfb,  Esq.,  Barrister-at-Law. 
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The  letter  purported  to  come  from  the  young  man  before 
referred  to,  and  is  as  follows : 

**  Saturday,  Nov.  13,  1880. 

"Dear  Sir, — This  woman's  daughter,  who  was  in  our  ser- 
vice, is  about  three  months  advanced  in  pregnancy,  and  is 
naturally  desirous  of  getting  rid  of  her  trouble.  A  friend 
has  informed  me  of  your  skill  in  such  matters,  and  I  have 
advised  the  girl  to  call  on  you  ;  she  has,  however,  some  hesi- 
tation in  doing  so,  and  the  mother  who  has  been  to  me  in- 
forms me  that  in  her  absence  you  have  some  difficulty  in 
prescribing  effectually.  As  a  man  of  the  world  you  will 
quite  understand  my  position  in  the  matter.  The  mother  is 
a  virago,  and  constantly  accuses  me  of  having  been  the  ruin 
of  her  family ;  and  the  daughter,  although  not  quite  so  bad, 
is  getting  troublesome  too.  If  the  thing  goes  on  to  the  end 
I  snail  have  to  pay ;  I  should  prefer  doing  so  now,  and  so 
get  rid  of  an  annoyance  which  is  becoming  intolerable.  I 
have,  however,  no  desire  to  be  seen  in  the  matter ;  my  part 
will  be  to  pay,  and  I  should  be  glad  of  your  advice  as  to 
what  is  the  best  to  do  under  the  circumstances.  I  can  un- 
derstand how  desirable  it  is  that  you  should  see  the  girl  her- 
self, but  I  have  hitherto  failed  to  persuade  her  to  go  and  see 
you.  Kindly  say  whether  you  cannot  possibly  prescribe  in 
her  absence,  and  I  shall  be  glad  to  pay  any  sum  which  may 
be  reasonable  for  the  service  rendered,  and  I  shall,  more- 
over, be  indebted  to  you  for  relieving  me  of  an  annoyance 
which  is  becoming  unbearable.  I  can  send  you  no  money 
by  this  woman,  as  I  am  uncertain  that  it  will  reach  you.  In 
your  note  say  how  I  am  to  remit. 

''  Faithfully  yours, 

**  — Titley,  Esq.  H.  W." 

This  letter  was  accepted  and  read  by  Titley,  who  wrote  in 
reply  as  follows : 

**  Saturday  Night. 

*'  Dear  Sir, — This  is  an  awkward  and  unpleasant  business 
to  write  about,  and  to  a  stranger.  I  should  rather  see  you, 
it  would  give  me  confidence.  I  am  not  at  all  anxious  to  as- 
sist a  person  who  does  not  wish  to  be  seen.  You  must  call 
on  me  if  you  wish  me  to  help  you,  otherwise  I  must  decline. 
I  can  speak  what  I  cannot  here  write,  and  advise  you  to 
your  advantage.  Shall  be  here  to-morrow  evening  (Sun- 
day), from  half- past  six  till  ten).  Yours,  &c., 

T.  T." 

On  the  receipt  of  this  letter  by  inspector  O'Calla^han,  it 
was  arranged  by  him,  in  concert  with  the  authorities  at 
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Scotland  Yard,  that  a  police  officer  should  be  sent  to  Titley' s 
shop  to  represent  the  pretended  seducer.  A  police  sergeant 
named  Stroud  was  accordingly  selected,  and  was  intrusted 
with  five  bank  notes  of  £6  eacn.  On  the  next  day  he  went 
to  Titley' s  shop,  and  introduced  himself  as  the  writer  of  the 
letter.  The  prisoner  said  to  Stroud,  *'The  girl  must  be 
brought  to  me."  Stroud  replied,  "It  is  quite  impossible." 
Titley  then  showed  a  number  of  bottles,  each  containing  a 
foetus,  one  of  which  he  pointed  out  as  the  most  successful 
operation  he  had  performed.  He  further  said,  "My  busi- 
ness generally  lies  with  ladies  whose  husbands  are  away.  I 
til  ink  I  can  give  her  something,  but  it  will  not  be  so  success- 
ful as  an  operation."  He  then  proceeded  to  fill  two*  bottles, 
which  he  handed  to  Stroud,  at  the  same  time  saying,  "You 
must  give  it  to  her  three  times  a  day,  and  she  must  put  her 
feet  in  hot  water  at  night,"  with  other  directions.  Stroud 
then  gave  him  one  of  the  £5  notes,  taking  care  that  the  de- 
fendant should  see  the  four  others,  and  in  change  for  this 
Tidey  returned  £4  165. 

*The  prisoner  was  then  apprehended,  when  he  tried  [504 
to  tear  up  the  letter  signed  "H.  W." 

At  the  trial  evidence  was  given  that  the  bottles  contained 
a  mixture  of  ergot  of  rye  and  tincture  of  iron  perchloride, 
and  that  such  a  mixture  would  in  all  probability  be  danger- 
ous if  administered  to  a  pregnant  woman,  and  would  prob- 
ably operate  by  producing  a  miscarriage. 

Edward  Clarke^  Q.C.,  for  defendant:  There  is  no  evi- 
dence to  support  the  indictment.  The  woman  is  alleged  in 
the  first  count  to  be  "a  woman  to  the  jurors  unknown," 
and,  in  the  second,  to  be  a  "woman,  the  daughter  of  one 
Martha  Biffey."  With  regard  to  both  counts,  the  objection 
will  apply  that  there  was  no  person  in  existence  for  whose 
use  the  medicine  was  given,  inasmuch  as  the  only  person  for 
whom  it  could  be  intended  was  one  who  was  not,  and  never 
had  been,  pregnant.  With  respect  to  the  case  of  Heg.  v. 
Hillman  (9  Cox's  C.  C,  386;  L.  &  C,  343),  there  was  there 
actually  a  person  to  whom  the  medicine  was  to  be  given,  and 
one  who  believed  herself  to  be  pregnant.  The  case  of  Reg. 
V.  Collins  (9  Cox's  C.  C,  497;  L.  &  C,  471)  is  in  point. 
There  it  was  held  that  there  could  be  no  conviction  for 
attempted  larceny  where  the  prisoner  put  his  hand  into  the 
empty  pocket  of  the  prosecutor.  Here  there  is  no  woman 
who  is  in  a  condition  to  be  made  the  subject  of  an  abortion. 

Stephen,  J.,  overruled  the  objection,  and,  in  his  charge 
to  the  jury,  said:  "The  case  of  Reg,  v.  Israel  HilVman  is 
precisely  in  point,  and  I  am  of  opinion  that  the  evidence 
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brings  this  offence  within  the  section  of  the  statute.  If  a 
man  supplies  any  noxious  thing,  intending  it  to  be  used  to 
procure  the  miscarriage  of  a  woman,  it  is  immaterial  whether 
there  is  a  woman  in  a  state  fit  to  be  the  subject  of  the  opera- 
tion or  not.  It  does  not  matter  in  the  least  whether  Mrs. 
Diffey  intended  her  daughter  to  use  this  medicine.  You 
have  first  to  consider  whether  the  medicine  was  supplied  by 
the  prisoner  to  Stroud ;  secondly,  whether  such  medicine, 
if  so  supplied,  was  a  noxious  thing.  In  case  you  should 
find  both  those  issues  in  the  affirmative,  you  have  further 
to  consider:  What  was  the  intention  of  the  prisoner  when 
he  supplied  it  ?  If  the  intention  in  his  mind  was  that  it 
should  be  applied  for  the  purpose  of  procuring  the  miscar- 
riage of  Martha  Diffey' s  daughter,  you  must  convict  him." 

Verdict^  OuUty. 


[14  v^x's  Criminal  Cases,  622.] 

HIGH  COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 
(Before  Lord  Chief  Justice  Cockbarn  and  a  Special  Jury.) 

December  20,  1880. 

622]  *Reg.  V.  Jacobson(*). 

Burial  ground'— 'UnconMecraUd — Dinnierrintf — Di»tnirhing  and  removing  human 

remaint^Misd^meanor. 

Defendant  was  indicted  for  nnlawfally,  wilfully,  and  indecently  digging  open 

f  raves  in  a  burial  ground,  and  taking  and  removing  parts  of  the  bodies  of  persons 
uried  therein,  and  interfering  with  and  offering  indignities  to  the  remains  of  the 
said  bodies. 

The  evidence  showed  that  defendant  employed  persons  to  excavate  for  bailding 
operations,  the  burial  ground  attached  to  a  Nonconformist  place  of  worship,  which 
had  been  disused  as  a  burial  ground  for  some  time ;  and  the  jury  found  that,  in  the 
course  of  the  excavations,  bones  that  formed  parts  of  human  remains,  and  of  the 
same  human  skeleton,  were  dug  up,  but  that  they  were  not  disturbed  in'an  improper 
and  indecent  manner : 
Hdd,  that  the  defendant  was  guilty  of  a  misdemeanor  at  common  law. 

Central  Criminal  Court.  The  jurors  for  our  Lady  the 
Qaeen  upon  their  oath  present,  that  heretofore  and  before 
the  taking  at  this  inquisition  there  was  a  certain  bnrial 
ground  in  the  parish  of  St.  Pancras,  in  the  county  of  Mid- 
dlesex, and  that  the  bodies  of  certain  persons,  whose  names 
to  the  jurors  aforesaid  are  unknown,  were  from  time  to  time 
buried  in  the  said  ground,  and,  at  the  time  of  the  commit- 
ting of  the  offence  hereinafter  charged  and  stated,  large  por- 

(*)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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tions  of  the  said  bodies  remained,  and  were  in  the  said 

§  round  ;  and  the  jurors  aforesaid  upon  their  oaths  aforesaid 
o  further  present  that  Nathan  Woolf  Jacobson,  on  divers 
days  between  the  21st  day  of  March,  a.d.  1880,  and  the 
taking  of  this  inquisition  within  the  jurisdiction  of  the 
said  court,  well  knowing  the  premises,  did  unlawfully,  wil- 
fully, and  indecently,  dig  open,  or  cause  and  procure  to  be 
dug  open,  certain  graves  in  the  said  burial  ground  wherein 
had  been  buried  the  said  bodies  as  aforesaid,  and  did  then 
and  there  unlawfully,  wilfully,  and  indecently  take  out,  and 
cause  and  procure  to  be  taken  out,  of  the  said  graves  certain 

f portions  of  the  said  bodies,  and  did  then  and  there  unlaw- 
ully,  wilfully,  and  indecently  interfere  with  and  offer  in- 
dignities to  the  remains  of  the  said  bodies,  and  did  then  and 
there  unlawfully,  wilfully,  and  indecently  remove  from  the 
said  graves  certain  portions  of  the  said  bodies  so  buried  as 
aforesaid,  to  the  great  scandal  and  disgrace  of  religion,  de- 
cency, and  morality,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

Second  count  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  the  said  N.  W.  Jacobson, 
on  the  80th  day  of  March,  a.d.  1880,  and  within  the  juris- 
diction of  the  said  court,  unlawfully,  wilfully,  and  inde- 
cently did  dig  open  certain  graves  in  the  burial  ground  in 
the  1st  count  mentioned,  and  unlawfully,  wilfully,  and  in- 
decently, did  remove  from  the  said  graves  certain  portions 
of  the  bodies  of  certain  persons  whose  names  to  the  jurors 
aforesaid  are  ^unknown,  the  said  bodies  having  been  [523 
theretofore  buried  in  the  said  graves,  to  the  great  scandal 
and  disgrace  of  religion,  decency,  and  morality,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against 
thepeace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Third  count.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present,  that  the  said  N.  W.  Jacobson, 
on  divers,  days  between  the  24th  day  of  March,  a.d.  1880, 
and  the  taking  of  this  inquisition  within  the  jurisdiction  of 
the  said  court,  was  the  occupier  of  the  said  burial  ground 
in  the  said  court  mentioned,  and  that  he  did  then  and  there 
unlawfully  and  injuriously  cause  and  suffer  certain  persons, 
whose  names  to  the  jurors  aforesaid  are  unknown,  to  unlaw- 
fully and  indecently  mutilate  and  offer  indignities  to  por- 
tions of  the  bodies  of  certain  persons  whose  names  to  the 
I'urors  aforesaid  are  unknown,  and  who  had  been  theretofore 
mried  in  the  said  burial  ground,  to  the  great  damage  and 
common  nuisance  of  all  liege  subjects  of  our  Lady  the  Queen 

28  Eng.  Rep.  82 
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in  the  vicinity  of  the  said  ground  inhabiting,  being,  going, 
returning,  and  passing,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

The  indictment,  having  been  preferred  and  found  at  the 
Central  Criminal  Court,  was  removed  into  the  Court  of 
Queen's  Bench  by  certiorari. 

The  trial  took  place  on  the  80th  day  of  June,  1880,  at 
Westminster,  before  Cockburn,  C.  J.,  and  a  special  jury. 

The  material  facts  were  these :  About  the  year  1756  the 
celebrated  Nonconformist  preacher,  Whittield,  built  a 
chapel,  known  as  the  Tabernacle,  in  Tottenham-court-road, 
London ;  and  attached  to  it  was  a  burial  ground  of  about 
half  an  acre  in  extent.  The  chapel  and  land  were  held  on 
a  lease,  which  expired  in  1827,  and  no  portion  had  been 
consecrated.  From  the  register  it  appeared  that  the  first 
interments  in  the  ground  took  place  in  November,  1756, 
and  the  last  in  1853.  From  1827  to  1831  no  burials  took 
place,  but,  in  the  latter  year,  the  chapel  trustees  bought  the 
copyhold  of  inheritance,  and  burials  were  again  resumed. 
The  trustees  borrowed  the  purchase-money,  and  mortgaged 
the  chapel  and  ground  to  secure  the  same.  From  1766  to 
1853  there  had  been  about  30,000  interments  in  the  ground. 
In  1862,  the  mortgage  was  foreclosed,  and  the  chapel  and 
ground  sold  in  separate  lots.  The  land  was  advertised  by 
the  auctioneer  as  building  land,  and  the  sale  was  by  direc- 
tion of  the  Court  of  Chancery.  The  defendant  bought  the 
ground  at  the  sale,  and  in  1863  he  began  to  excavate,  with  a 
view  to  building  on  it.  The  vestry  of  St.  Pancras  thereupon 
took  out  a  summons  against  him,  under  the  20  &  21  Vict.  c.  81, 
s.  25,  which  provides  that,  except  in  the  case  where  a  body  is 
removed  from  one  consecrated  place  of  burial  to  another  by 
a  faculty,  it  shall  not  be  lawful  to  remove  any  body,  or  the 
remains  of  any  body,  which  may  have  been  interred  in  any 
place  of  burial,  without  license  under  the  hand  of  a  Secretary 
of  State — penalty,  on  summary  conviction,  not  exceeding  £2. 
The  defendant  was  thereupon  convicted  at  the  Marlborough 
Police  Court.  In  1879,  the  ground,  through  neglect,  was 
invaded  by  street  boys,  and  became  a  disgrace  to  the  neigh- 
borhood ;  and  the  vestry,  at  the  solicitation  of  near  inhab- 
itants, repaired  the  railings  and  fences,  and  endeavored  to 
plant  and  improve  it,  in  pursuance  of  the  order  of  the  Sec- 
retary of  State,  made  under  the  20  &  21  Vict.  c.  81,  s.  23. 
Upon  this  the  defendant  obtained  an  injunction  from  the 
524]  Master  of  the  Rolls  to  restrain  the  vestry  *from  in- 
terfering, the  Mastef  of  the  Rolls  being  of  opinion  that  tlie 
Burial  Acts  did  not  apply  to  grounds  like  this  one,  and  that 
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the  Order  in  Council  was  therefore  of  no  authority.  Shortly 
afterwards  the  defendant  laid  before  the  Metropolitan  Board 
of  Works  plans  for  the  erection  of  buildings  on  the  ground, 
but  the  board  refused  to  sanction  the  plans  unless  the 
ground  was  first  excavated  down  to  the  virgin  soil.  The  de- 
fendant then  consulted  Dr.  Rogers,  a  Professor  of  Chem- 
istry and  Toxicology,  who  advised  him  that  no  injury  would 
ensue  to  the  public  health  from  excavating  the  ground. 
Having  obtained  this  opinion,  the  defendant  proceeded  with 
the  excavation  of  the  ground.  The  vestry  then  laid  an- 
other information  against  the  defendant  at  the  police  court, 
and  the  defendant  was  bound  over  to  take  his  trial  at  the 
Central  Criminal  Court  for  a  misdemeanor.  The  indictment 
was  preferred  and  found  and  removed  into  the  court  of 
Queen's  Bench  for  trial  by  a  special  jury.  The  defendant 
pleaded  not  guilty. 

It  was  proved  that  the  defendant  employed  a  contractor 
of  the  name  of  Cousens  to  excavate  tne  ground,  and  the 
contractor  employed  a  number  of  men  who  dug  out  of  the 
ground  a  number  of  human  bones  which  had  not  become 
decomposed,  and  also  the  remains  of  coffins.  About  a  hun- 
dred cartloads  of  the  mould  were  removed,  some  being  sold 
to  florists  at  2^.  to  3^.  per  load.  One  witness  said  that  he 
saw  skulls  picked  out  of  the  ground  with  a  pickaxe.  An- 
other witness,  the  survivor  of  a  family  that  had  been  buried 
in  the  graveyard,  gave  evidence  as  to  the  manner  in  which 
the  human  remains  had  been  removed  by  the  contractor. 
One  of  the  workmen  employed  deposed  that  the  workmen 
picked  up  the  bones  sometimes  with  their  hands  and  some- 
times with  their  shovels,  and  placed  them  in  a  temporary 
trench  prior  to  their  removal  to  a  vault  which  was  being 
made  for  their  reception,  and  that  a  man  was  placed  to  see 
that  no  human  bones  were  carried  away  in  the  carts.  Doc- 
tors Rogers  and  Richardson  were  called  on  behalf  of  the 
defendant  to  prove  that  the  decomposition  of  the  remains 
was  complete  and  that  there  was  no  appearance  of  organic 
matter  and  no  offensive  odor. 

The  Lord  Chief  Justice,  in  summing  up,  said  the  point 
had  been  raised  whether  the  disinterring  of  such  bones  as 
had  been  proved  to  have  been  disinterred  was  an  offence  at 
law,  and  although  he  had  his  own  opinion  upon  that  point 
he  would  ask  the  jury,  with  the  view  of  obtaining  the  opin- 
ion of  the  court — there  not  being  any  judicial  decision  on 
the  subject — whether  the  bones  were,  in  their  opinion,  those 
of  human  remains.  In  a  churchyard  there  might  be  bones, 
some  of  which  belonged  to  one  human  body  and  some  to 
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another  not  in  immediate  proximity;  and  in  such  cases  he 
doubted  whether  their  removal  would  bring  the  case  within 
the  law.     He  would  therefore  put  it  to  the  jury  whether,  in 
their  opinion,  those  bones  ever  formed  part  of  the  same  hu- 
man body.     If  they  were  of  opinion  that  they  were  human 
remains,  and  as  such,  entitled  to  the  protection  of  the  law, 
525]     *then  came  the  most  material  question  :    Assuming 
that  the  defendant  was  warranted  in  disinterring  them,  was 
it  done  in  such  a  manner  as  not  to  be  improper  and  indecent  I 
It  had  been  laid  down  by  the  late  Mr.  Justice  Byles  that 
'*  indignities  offered  to  human  remains  in  improperly  and 
indecently  disinterring  them  are  the  grounds  of  an  indict- 
ment."    Further,  as  to  the  first  question,  were  these  human 
remains  those  constituting  the  same  body,  and  forming  one 
integral  skeleton  i    It  was  shown  that  in  the  course  of  100 
years  more  than  30,000  bodies  had  been  interred  in  the  burial 
ground,  and  they  could  quite  understand  that  as  it  became 
necessary  to  open  fresh  graves  from  time  to  time,  there  must 
have  been  some  dispersion  of  bones  and  disturbance  of 
bodies,  but  it  was  also  obvious  that  those  who  came  last 
must  remain  uppermost,  and  as  there  was  no  operation  in 
nature  which  could  remove  one  part  of  the  human  structure 
from  the  other,  the  bones  must  still  be  found  in  their  ori- 
ginal position  as  a  corpse,  and  when  disturbed  by  a  pickaxe 
or  shovel,  the  jurv  could  not  doubt  that  those  in  the  upper- 
most layer  were  the  bones  which  formed  the  same  skeleton 
which  had  heretofore  formed  the  same  body  and  had  been 
interfered  with  and  disturbed.     He  would  ask  them  further 
to  find — and  this  was  the  most  important  branch  of  the  case 
— was  the  removal  of  the  bones  improperly  and  indecently 
done}    Undoubtedly  the  defendant  had  bought  the  free- 
hold, but  then  he  had  done  so  subject  to  the  duties  imposed 
on  its  trustees,  and  no  law  could  justify  a  man  in  removing 
the  remains  of  the  dead  from  their  proper  resting-place  im- 
properly and  indecently.     Assuming  that  the  defendant  had 
the  right  to  remove  them,  he  had  no  right  to  do  so  irrever- 
ently and  indecently.     Putting  to  them  a  suppositious  case, 
he  would  ask  the  jury  if  any  of  them,  having  relatives  in- 
terred in  a  burial  ground,  would  be  satisfied  by  their  re- 
moval in  such  a  manner  as  had  been  proved  in  this  case, 
though  no  doubt  the  men  employed,  as  honest  men,  had 
done  their  best.     His  Lordship,  in  conclusion,  handed  the 
three  questions  in  writing  indicated  in  his  remarks  to  the 
jury,  namely:  First,  were  the  bones  that  were  disinterred 
those  of  human  remains  ;  secondly,  did  they  form  the  bones 
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of  the  same  skeleton  ?  and,  thirdly,  were  they  disturbed  in 
an  improper  and  indecent  manner? 

The  jury  answered  the  first  two  questions  in  the  affirma- 
tive and  the  third  in  the  negative. 

A  verdict  of  guilty  was  entered  upon  the  record,  and  the 
Lord  Chief  Jastice  reserved  the  legal  question  for  further 
consideration. 

Dec.  2Q.  The  defendant  came  before  the  court  for  judg- 
ment when  the  legal  question  was  discussed. 

Webster^  Q.C.  {Bulten  with  him),  for  the  defendant :  The 
facts  as  proved  showed  that  the  defendant  had  not  com- 
mitted any  criminal  offence,  for  at  the  time  of  the  alleged 
commission  this  land,  which  was  unconsecrated  ground,  was 
not  de  facto  or  de  Jure  a  burial  ground.  It  is  not  an  of- 
fence against  the  common  law  of  ^England  if  an  [526 
owner  of  land  wherein  persons  have  been  buried  remove 
the  bodies,  provided  he  does  so  properly  and  decently.  In 
this  case  the  remains  were  unrecognizable.  In  Foster  v. 
Dodds  (L.  Rep.,  3  Q.  B.,  67),  which  was  an  action,  for  tres- 
pass, by  the  owner  of  land  formerly  used  as  a  burial  ground 
attached  to  Bridewell,  Bridge- street,  Blackfriars,  against 
the  charchwardens  of  the  parish  of  St.  Bride,  Fleet-street, 
who  had  entered  upon  the  ground  and  done  the  acts  com- 
plained of  under  an  order  of  the  Secretary  of  State  made 
under  the  Burial  Acts,  20  &  21  Vict.  c.  81,  s.  23,  and  22 
Vict.  c.  1,  s.  1,  Byles,  J.,  said:  "A  dead  body  by  law  be- 
longs to  no  one,  and  is  therefore  under  the  protection  of  the 
})ublic.  If  it  lies  in  consecrated  ground,  the  ecclesiastical 
aw  will  interpose  for  its  protection  ;  but  whether  in  ground 
consecrated  or  unconsecrated,  indignities  offered  to  human 
remains  in  improperly  and  indecently  disinterring  them  are 
the  ground  of  an  indictment."  Here  it  is  found  by  the  jury 
that  the  remains  were  not  disinterred  in  an  improper  or  inde- 
cent manner.  This  is  a  different  case  from  Beg.  v.  Sharpe  (7 
Cox's  C.  C,  214;  26  L.  J.,  M.  C,  41),  where  it  was  held  that 
it  was  indictable  to  remove,  without  lawful  authority,  a 
corpse  from  a  grave  in  a  burial  ground  belonging  to  !Pro- 
testant  dissenters.  There  the  defendant  removed  several 
coffins  out  of  a  family  ^rave,  and  took  away  that  of  his 
mother,  which  was  much  decomposed,  after  placing  it  in  a 
shell,  and  reburied  it  in  a  consecrated  churchyard.  In  that 
case  the  removal  was  without  the  assent  of  the  owners  of 
the  soil,  and  was  done  in  an  improper  manner.  In  this  case 
the  remains  had  become  pulverized  and  mixed  with  the  soil, 
and  there  was  nothing  that  could  be  recognized  as  belonging 
to  any  particular  grave  or  coffin  or  skeleton.    The  protec- 
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tion  at  common  law  to  bodies  interred  io  nnconsecrated 
ground  is  against  the  indecent  disinterment  of  them,  and 
the  disinterment  must  be  with  the  assent  of  the  owner  of 
the  ground. 

Poland  {Mead  with  him) :  The  evidence  shows  that  the 
defendant  has  been  guilty  of  an  offence  at  common  law. 
The  offence  consists  in  opening  divers  graves  and  taking  out 
parts  of  whole  skeletons,  so  that  they  ceased  to  be  whole 
skeletons,  and  separating  the  bones  and  mixing  them  up 
with  the  mould,  so  as  to  destroy  the  identity  or  the  skele- 
tons. That  is  an  offence  contra  bonos  mores,  and  revolting 
to  human  nature,  as'  was  said  in  Rex  v.  Lynn  (2  T.  Rep., 
733  ;  1  Leach,  C.  C.,  497),  where  it  was  held  to  be  an  indict- 
able offence  to  take  up  a  dead  body  for  the  purpose  of  dis- 
section. It  is  no  answer  to  say  that  the  disinterment  was 
done  in  a  decent  way,  any  more  than  it  would  have  been  to 
say  that  in  Rex  v.  Lynn  the  disinterment  was  for  the  ad- 
vancement of  medical  science.  In  the  present  case  it  was 
proved  that  persons  now  living  had  relatives  buried  in  this 
ground.  In  Reg.  v.  Sharpe  there  was  a  trespass  for  want 
of  the  consent  of  the  owner  of  the  ground,  but  that  does 
not  constitute  the  offence  at  common  law,  which  is  the  dis- 
interment, the  disturbance  of  the  remains  of  the  dead.  A 
627]  time  may  come  when  *the  bones  are  not  recognizable 
as  human  remains,  when  the  bones  have  become  dust  and  the 
grounds  might  be  built  upon.  To  disturb  the  remains  of 
Druids  who  had  been  buried  on  Salisbury  Plain,  for  instance, 
would  not  be  indictable.  This  must  always  be  a  question  of 
degree,  and  the  same  rule  would  not  be  applicable  if  the  re- 
mains were  in  such  a  state  that  their  removal  would  be  a 
shock  to  our  moral  feeling.  The  defendant  cannot  lawfully 
disinter  bodies  recently  buried  and  place  them  in  a  common 
vault,  even  if  decently  done.  In  Reg.  v.  Sharpe^  Erie,  C.J., 
said,*'*  We  have  considered  the  grounds  relied  upon  on  be- 
half of  the  defendant,  and,  although  we  all  feel  sensible  of 
the  estimable  motives  on  which  the  defendant  acted,  namely, 
filial  affection  and  religious  duty,  still,  neither  authority 
nor  principle  would  justify  the  position  that  the  wrongful 
removal  of  a  corpse  was  no  misdemeanor  if  the  motive  for 
the  act  deserved  approbation.  A  purpose  of  anatomical 
science  would  fall  within  the  category.  Neither  does  our 
law  recognize  the  right  of  any  one  child  to  the  corpse  of  its 
parent  as  claimed  by  the  defendant.  Our  law  recognizes  no 
property  in  a  corpse,  and  the  protection  of  the  grave  at 
common  law  as  contra-distinguished  from  ecclesiastical  pro- 
tection to  consecrated  ground   depends  on   this  form    of 


Vol.  XrV.]  COX'S  CRIMINAL  CASES.  655 

Reg.  y.  Jacobson.  1880 

indictment,  and  there  is  no  authority  for  saying  that  rela- 
tionship can  justify  the  taking  of  a  corpse  from  the  grave 
where  it  has  been  laid." 

Field,  J.:  The  defendant  has  been  convicted  of  the 
offence  charged  in  the  indictment,  and  we  are  of  opinion 
that  what  the  defendant  has  done,  he  being  present  at  the 
time,  and  having  told  the  inspector  of  nuisances  that  he 
would  be  responsible  for  what  was  done,  is  an  oflfence  by 
the  common  law  of  England.  In  my  opinion  it  is  an  offence 
of  a  very  serious  nature  that  the  remams  of  human  beings 
who  had  gone  to  their  rest  should  be  disturbed  and  sub- 
jected to  indignities,  although  the  defendant  was  entitled  to 
credit  for  doing  what  he  did  in  a  manner  that  seemed  to 
him  most  proper.  It  was  true  that  he  had  consulted  a  medi- 
cal gentleman  whose  opinion  he  thought  warranted  him  in 
commencing  the  excavations.  But  when  he  saw  human  re- 
mains disinterred,  he  should  have  paused  and  desisted,  in- 
stead of  which  he  persisted,  and  sheltered  himself  under 
the  responsibility  of  his  professional  adviser.  On  the  other 
hand,  I  acquit  him  of  all  intention  of  desecration  or  hurting 
the  feelings  of  others,  and  moreover  he  may  have  thought 
that  the  conditions  under  which  he  bought  the  land  at  a  sale 
by  order  of  the  Court  of  Chancery  carried  with  them  a  sort  of 
sanction  for  what  he  was  doing,  and  as  a  layman  he  might 
have  supposed  that  the  land  which  he  had  purchased  was 
available  for  building  purposes.  It  is  also  in  favor  of  the 
defendant  that  since  the  trial  he  has  abstained  from  further 
disturbance  of  the  remains,  and  the  court  would  further 
take  into  account  that  he  would  have  to  pay  the  expenses 
of  the  prosecution.  Lastly,  the  prosecutors,  the  vestry  of 
St.  Pancras,  had  expressed  the  wish  not  to  press  the  case 
against  the  defendant,  *but  to  leave  it  entirely  in  the  [528 
hands  of  the  court.  The  court,  however,  desired  to  prevent 
the  repetition  of  offences  like  these,  but  under  all  the  cir- 
cumstances, and  as  an  indulgence  to  the  defendant  on  the 
distinct  understanding  that  this  serious  offence  should  not 
be  repeated,  would  only  impose  a  penalty  of  £25. 

Manisty,  J.:  I  agree  with  mv  learned  brother,  and  I 
desire  that  it  should  be  understood,  that  there  is  no  doubt  as 
to  the  question  of  law  in  this  case.  In  my  opinion  the  free- 
holder was  bound  when  he  originally  disposed  of  the  land 
for  a  burial  ground  to  see  that  it  was  preserved  for  inter- 
ments only,  and  that  the  bodies  of  persons  buried  there 
should  not  be  disturbed,  and  I  also  think  that  each  one  who 
succeeded  took  the  ground  under  the  same  obligation. 

Conviction  affirmed. 
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See  12  Eng.  Bep.,  667  note ;  18  id.,  of  these  provides  for  the  case  whero 

427  note.  the  theft  of  the  coffin  is  actually  ac- 

It  is  larceny  to  steal  a  coffin  in  which  complished. 

the  remains  of  a  human  being  are  in-  It  is  not  necessary  in  an  indictment 

terred.     This  was  so  at  common  law ;  for  a  common  law  offence  to  negative 

and  the  rule  is  not  changed  by  any-  exceptions  contained  in  a  statute, 

thing  contained  in  Wag.  Stat.,  §§11,  In  an  indictment  for  the  larceny  of  a 

12,  18,  p.  500.     Sections  11  &  12  relate  coffin  in  which  the  remains  of  a  hu- 

only   to   the   exhumation  of    the  re-  man  being  are  interred,  the  coffin  is 

mains.     Section  18  prescribes  the  pun-  properly  laid  to  be  the  property  of  the 

ishment  for  an  attempt  to  remove  the  person  who  furnished  it  and  buried  the 

remains,  or  to  steal  the  coffin,  or  any  deceased:    State  v.   Doepke,   68  Mo., 

article  interred  with  the  body.    Neither  208. 


[14  Cox's  Crimmal  Cases,  628.] 

NORTH  WALES  CIRCUIT. 

Carnarvon  Winter  Assizes.    Monday,  January  17, 1881. 

(Before  Mr.  Justice  Fry.) 

Reg.  V.  John  William  Jones  ('). 

Practice — ReBUtuHon — Stolen  property — Post^ee, 

The  Postmaster-General  is  not  entitled  to  have  restored  to  him  moneys  found  on 
the  prisoner  part  of  the  proceeds  of  the  theft,  the  prisoner  having  pleaded  gpiilty  to 
an  indictment  for  stealing  a  letter  containing  two  bank  notes  £e  property  of  the 
Postmaster-General. 

The  prisoner  pleaded  guilty  to  an  indictment  under  the 
Post  Office  Act  (7  Will.  4  &  1  Vict.  c.  36).  which  charged 
him  with  stealing,  while  in  the  employment  of  the  Post 
Office,  a  post-letter  containing  two  Bank  of  England  £10 
notes.  There  was  no  count  for  a  simple  larceny.  The 
Postmaster-General  was  the  prosecutor,  and  the  property 
was  laid  in  his  name. 

Trevor  Parkins^  instructed  for  the  prosecution,  applied 
that  a  sum  of  £7  9^.  6rf.,  part  of  the  proceeds  of  the  theft, 
which  was  in  the  hands  of  thepolice,  should  be  handed  over 
to  the  Postmaster- Q-eneral.  He  relied  upon  sect.  100  of  24 
529]  &  25  Vict.  c.  96  *(the  Larceny  Act),  and  contended 
that  the  compound  larceny  of  which  the  prisoner  had  been 
convicted  comprised  the  oflfence  of  simple  larceny,  and  that 
the  case  accordingly  fell  within  the  words  of  that  section, 
viz.,  *^any  such  felony  as  is  mentioned  in  this  act  in  steal- 
ing.'* He  pointed  out  that  the  prisoner  might  under  the 
indictment  have  been  convicted  of  a  simple  larceny  if  the 
circumstances  of  aggravation  which  brought  the  offence 
within  the  terms  of  the  Post  Office  Act  had  failed  to  be 
proved. 

Q)  Reported  by  Glbmbmt  Higoinb,  Esq.,  Barrister-at-Law. 
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Fry,  J.:  I  think  I  have  no  power  to  make  an  order. 
Before  I  can  do  so  it  mnst  be  shown  that  the  prisoner  was 
indicted  for  snch  an  offence  as  is  specified  in  the  act  34 
&  26  Vict.  c.  96,  and  convicted  thereoif.  I  will,  however,  if 
you  like,  adjonrn  ray  decision  till  I  return  to  London ;  and 
you  can  then,  if  you  are  able  to  do  so,  bring  before  me  any 
authority  which  extends  the  construction  of  this  section  so 
as  to  comprise  such  cases  as  the  present  one.  There  seems, 
however,  to  be  a  further  diflSculty.  The  section  provides 
that  the  property  is  to  be  restored  to  the  owneTy  and  it  is 
not  clear  that  the  Postmaster-G-eneral  is  the  owner. 

Trevor  Parkins  said  it  was  a  case  of  great  hardship. 
The  sender  of  the  bank-notes  had  no  remedy  against  the 
Post  Office.  If  the  money  were  handed  over  by  the  police 
to  the  Postmaster-Q-eneral  it  would  be  given  to  the  sender. 
The  police  had  no  right  to  keep  the  money,  and  if  an  in- 
timation of  his  Lordship's  opinion  were  made  they  would 
no  doubt  act  upon  it. 

Fry,  J.:  I  think  the  money  ought  to  be  returned  by  the 
police,  although  I  cannot  order  them  to  do  so. 

Application  reused. 


[14  Cox's  Criminal  Cases,  668.] 

NORTH  EASTERN  CIRCUrT. 

Newcastle-upon-Tyne.    Wednesday,  April  27,  1881. 

(Before  Stephen,  J.) 

*Reg.  v.  Davis  (*).  [563 

F'<donuni»  wounding — Delirium  IrtmiM —  When  a  defence. 

Bmnkenness  is  no  excuse,  but  delirium  tremens  caused  by  drinking,  and  differing 
from  drunkenness,  if  it  produces  such  a  degree  of  madness,  even  for  a  time,  as  to 
render  a  person  incapable  of  distinguishing  right  from  wrong,  relieves  him  from 
criminal  responsibility. 

William  Davis,  thirty-eight,  laborer,  was  charged  with 
feloniously  wounding  his  sister-in-law,  Jane  Davis,  at  New- 
castle, on  the  14th  day  of  January,  with  intent  to  murder  her. 

Milvain  for  the  prosecution. 

Steavenson  for  tne  defence. 

On  the  14th  day  of  January,  1881,  the  prisoner  (who  h^d 
been  previously  drinking  heavily,  but  was  then  sober)  made 
an  attack  upon  his  sister-in-livw,  Mrs.  Davis,  threw  her  down, 
and  attempted  to  cut  her  throat  with  a  knife.  Ordinarily 
he  was  a  very  mild,  quiet,  peaceable,  well-behaved  man, 

Q)  Reported  by  Richabd  Luck,  Esq.,  Barrister^ at-Law. 

28  Eno.  Rep.  83 
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and  on  friendly  terms  with  her.  At  the  police  station  he 
said,  "The  man  in  the  moon  told  me  to  do  it.  I  will  have 
to  commit  murder,  as  I  must  be  hanged."  He  was  exam- 
ined by  two  medical  men,  who  found  him  suffering  from 
delirium  tremens,  resulting  from  over  indulgence  in  drink. 
According  to  their  evidence  he  would  know  what  he  was 
doing,  but  his  actions  would  not  be  under  his  control.  In 
their  judgment  neither  fear  of  punishment  nor  legal  nor 
moral  considerations  would  have  deterred  him — nothing 
short  of  actual  physical  restraint  would  have  prevented  him 
acting  as  he  did.  He  was  disordered  in  his  senses,  and 
would  not  be  able  to  distinguish  between  moral  right  and 
wrong  at  the  time  he  committed  the  act.  Under  proper  care 
and  treatment  he  recovered  in  a  week,  and  was  then  per- 
fectly sensible. 

For  the  defence  it  was  submitted  that  he  was  of  unsound 
mind  at  the  time  of  the  commission  of  the  act,  and  was 
not  responsible  for  his  actions. 

Stephen,  J.,  to  the  jury:  The  prisoner  at  the  bar  is 
charged  with  having  feloniously  wounded  his  sister-in-law, 
Jane  Davis,  on  the  14th  day  of  January  last  with  intent  to 
murder  her.  You  will  have  to  consider  whether  he  was  in 
664]  such  a  state  of  mind  as  *to  be  thoroughly  responsible 
for  his  actions.  And  with  regard  to  that  I  must  explain  to 
you  what  is  the  kind  or  degree  of  insanity  which  relieves  a 
man  from  responsibility.  Nobody  must  suppose — ^and  I 
hope  no  one  will  be  led  for  one  moment  to  suppose— that 
drunkenness  is  any  kind  of  excuse  for  crime.  If  this  roan 
had  been  raging  drunk,  and  had  stabbed  his  sister-in  law 
and  killed  her,  he  would  have  stood  at  the  bar  guilty  of 
murder  beyond  all  doubt  or  question.  But  drunkenness  is 
one  thing  and  the  diseases  to  which  drunkenness  leads  are 
different  things ;  and  if  a  man  by  drunkenness  brings  on  a 
state  of  disease  which  causes  such  a  degree  of  madness,  even 
for  a  time,  which  would  have  relieved  him  from  responsi- 
bility if  it  had  been  caused  in  any  other  way,  then  he  would 
not  be  criminally  responsible.  In  my  opinion,  in  such  a 
case  the  man  is  a  madman,  and  is  to  be  treated  as  such, 
although  his  madness  is  only  temporary.  If  you  think  he 
was  so  insane — that  if  his  insanity  had  been  produced  by 
other  causes  he  would  not  be  responsible  for  his  actions- 
then  the  mere  fact  that  it  was  caused  by  drunkenness  will 
not  prevent  it  having  the  effect  which  otherwise  it  would 
have  had,  of  excusing  him  from  punishment.  Drunkenness 
is  no  excuse,  but  delirium  tremens  caused  by  drunkenness 
may  be  an  e:5:cuse  if  you  think  it  produces  at^ch  a  state  of 
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mind  as  would  otherwise  relieve  him  from  responsibility. 
A  person  may  be  both  insane  and  responsible  for  his  actions, 
and  the  great  test  laid  down  in  McNaughten^  8  Case  (10  CI. 
&  Fin.,  200 ;  1  C.  &  K.,  130  n.),  was  whether  he  did  or  did 
hot  know  at  the  time  that  the  act  he  was  committing  was 
wrong.  If  he  did — even  though  he  were  mad — he  must  be 
responsible ;  but  if  his  madness  prevented  that,  then  he  was 
to  be  excused.  As  I  understand  the  law,  any  disease  which 
so  disturbs  the  mind  that  you  cannot  think  calmly  and  ra- 
tionally of  all  the  different  reasons  to  which  we  refer  in  con- 
sidering the  rightness  or  wrongness  of  an  action — any 
disease  which  so  disturbs  the  mind  that  you  cannot  perform 
that  duty  with  some  moderate  degree  ox  calmness  and  rea- 
son may  be  fairly  said  to  prevent  a  man  from  knowing  that 
what  he  did  was  wrong.  Delirium  tremens  is  not  the  pri- 
mary, but  the  secondary  consequence  of  drinking,  and  both 
the  doctors  agree'that  the  prisoner  was  unable  to  control  his 
conduct,  and  that  nothing  short  of  actual  physical  restraint 
would  have  deterred  him  from  the  commission  of  the  act. 
If  you  think  there  was  a  distinct  disease  caused  by  drink- 
ing, but  differing  from  drunkenness,  and  that  by  reason 
thereof  he  did  not  know  that  the  act  was  wrong,  you  will 
find  a  verdict  of  not  guilty  on  the  ground  of  insanity;  but 
if  you  are  not  satisfied  with  that,  you  must  find  him  guilty 
either  of  stabbing  with  intent  to  murder  or  to  do  gnevous 
bodily  harm. 

The  jury  returned  a  verdict  of  Not  Guilty  on  the  ground 
of  insanity. 

The  prisoner  was  ordered  to  be  detained  during  Her 
Majesty's  pleasure. 

See  10  West.  Jar.,  641  ;  15  Am.  L.  EeDtucky   L.   Repr.,  100,    194  note; 

Reg.  (N.S.),  505;  8  Cent.  L.  J.,  662;  8  People   a.    Williams,    48    CaL,    844; 

Am.  Jur.,  5.  People  «.  Belencia,  21  id.,  544 

The  volantaiy  intoxication  of  one  Oonneotiout:    State  9.  Johnson,  41 

who  without  provocation  commits  a  Conn.,  584. 

homicide,     altnough     amounting     to  Dakota:    People  9.  Odell,  1  Dakota, 

phrensj,  does  not  exempt  him  from  the  197. 

same  construction  of  his  conduct,  and  Delaware :     State    9.     Hurley,    1 

the  same   legal  inferences  upon   the  Houst.   Cr.   Cas.,  28  ;    State  «.    Till, 

question  of    intent,    as   affecting  the  Id.,  238  ;  State  9.  Thomas,  Id.,  511. 

frade  of  his  crime,  which  are  applica-  Bnglish :    Reg.  %.  Doody,   6  Cox's 

le  to  a  person  entirely  sober :   People  Cr.  Cas.,  468  ;  Reg.  «.  Moon,  8  Car.  & 

«.  Rogers,  18  N.  Y.,  9.  Kirw.,  819. 

Alabama:   Moonej  9.  State,  88  Ala.,  Qeorgia:    Estes  «.  State,  65  Geo., 

419  ;  Ross  «.  State,  62  id.,  225 ;  Beas-  81 ;  Marshall  9.  State,  59  id..  154. 

lej  V.  Sute,  50  id.,  149.  niinois:   Rafferty  «.  People,  66  Ills., 

Oalifomia:     People   9.   Ferris,   65  118. 

Cal.,  588,  2  Crim.   Law  Mag.,  18,  2  Indiana:    Fisher  9.  State,  64  Ind., 
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435;    Clack    v.   State,    40    id.,    264;  Nor  of  shooting  with  intent  to  kill : 

Bradley  v.  State,  81  id.,  492 ;  Daw8on  Marshall  v.  State.  59  Geo.,  154. 

V.  State,  16  id. ,  428.  Evidence  of  intoxication  is,  however, 

Iowa :    State  v.  Maxwell,  42  Iowa,  always  admissible  where  intent  consti- 

208.  tutes  a  portion  of  the  crime.  Where  the 

Kansas  :    See   State   «.   White,   14  crime  was  committed  after  provocation, 

Kans.,  688.  it  maj  be    considered  in  determining 

Kentucky :    Blimm  «.  Com. ,  7  Bash,  whether  it  was  done  in  the  heat  of 

820,  10  Amer.  Law  Reg.  (N.S.),  577,  passion,  and  in  other  cases,  whether 

583  note  ;  Nichols  «.  <>>m.,  11  Bash,  threatening  words  were  uttered  bj  the 

576  ;  Shannahan  «.  Com.,  8  id.,  463.  culprit  with  deliberate  purpose  or  oth- 

Massaohusetts :    Com.   «.    Malone,  erwise,  and  generally  to  explain  his 

114  Mass.,  295.  conduct :  People  v.  Rogers.  18  N.  T..  9. 

BKichigan:    See  People  v.  Finley,  Alabama:    Mooneye.  State,  83  Ala., 

88  Mich.,  482.  419  ;  Ross  v.  State,  62  id.,  225. 

Minnesota  i    State   o.   Herdina,  25  Oalifomia :     People  v.   Ferris,  55 

Minn.,  161 ;  State  o.  Welch,  21  id..  22.  Cal.,   588.   2  Crim.   Law  Mag.,  18,  2 

Missouri:    State  «.  Pitts.  58  Mo.,  Kentucky  L.  Reporter,  190,  194  note; 

556;  State  v.  Hundley,  46  Mo.,  414;  Peoples.  Williams,  43  Cal.,  344;  Peo- 

Schaller  v.  State,  14  Mo.,  502.  pie  «.  Belencia,  21  id.,  544. 

Nebraska  :    Schleneker  «.  State,  9  Oonnectiout :    State  «.  Johnson,  41 

Neb.,  242.  Conn.,  584,  40  id.,  186. 

Nevada  :    State   v,   Thompson,    12  Dakota  i    People  o.  Odell,  1  Dakota, 

Nev.,  140.  197. 

New  York :    People  v.  Rogers,  18  Delaware  t      State    «.     Hurley,    1 

N.  Y.,  9.  affirming 2  Park.,  632  ;  Kenny  Houst.  Cr.  Cas.,  28. 

i>.  People.,  81  N.  T.,  830.  836  ;  (XBrien  Bngliah :    Reg.  v.  Doody,  6  Cox's 

V.  People,  36  id.,  283.  48  Barb.,  280 ;  Cr.  Cas.,  463. 

Lanergan  v.  People,  38  N.  Y.,  863,  6  Georgia  :    Malone  «.  State,  49  Ga., 

Park.,   209,   reversing   50  Barb.,   66;  210. 

People   «.   Robinson.    2   Park.,   235  ;  Iowa :    State  «.  Maxwell,  42  Iowa, 

People  f).  Battmg,  49  How.  Pr.,  892.  206. 

The   cases  of   People  t>.   Fuller,  2  Kansas  :    State «.  White,  14  Kans., 

Park.,  16,  People  v.  Wiley,  Id.,  19,  are  588. 

not  sound  law.  Kentucky  i    Blimm  9.  Com.,  7  Bush, 

Pennsylvania:    Jones  «.  Com.,   75  820,    10    Am.    L.    Reg.    (N.S.),    577, 

Penn.  St.  R.,  403 ;   Com.  «.  Fletcher,  583  note ;  Nichols  «.  Com.,  11  Bush, 

88  Leg.  Int.,  13  ;   Com.  «.  Crozier,  1  576  ;  Shannahan  v.  Com.,  8  id.,  463. 

Brewst.,  349.  Michigan  :     People  v.  Walker,  88 

Tennessee  :     Pirtle     v.     State,     9  Mich.,  156  ;  People  v.  Roberts,  1  Mich. 

Humph.,  663 ;  Stuart  v.  State,  1  Bazt.,  N.  P.  Appendix,  viii. 

178.  Nebraska  :    Smith  «.  State,  4  Neb., 

Texas:    Colbath  v.   State,   2   Tex.  277. 

App.  R.,  891 :  S.  C,  4  id.,  76  ;  Brown  «.  New  York  :    People  v.  Rogers,  18 

State,  Id.,  275  ;   McCarty  v.  State,  Id.,  N.  Y.,  9,  affirming 2 Park. .  632  ;  People 

462  ;  Payne  «.  Stote,  5  id.,  85.  «.  Eastwood,  14  N.  Y.,  562,  affirming 

United    States,  Circuit    and    Dis-  8  Park.,  25  ;   Lanergan  «.  People,  33 

trict :    U.  S.  v.  McGlue,  1  Curtis,  1 ;  N.  Y.,  363,  6  Park.,  209,  reversing  50 

IT.  S.  t).  Forbes,  Crabbe,  558 ;  U.  S.  v.  Barb.,  66  ;  Friery  v.  People.  54  Barb., 

Cornell,  2  Mason,  111.  819,  2  Abb.  Dec.,  215,  2  Eeyee,  424  : 

Vermont :  State  v.  Tatro,  50  Verm.,  People  c.  Robinson,  2  Park.,  285  ;  Peo- 

483,  18  Am.  Law  Reg.  (N.S.),  153,  159  pie  v.  Batting.  49  How.  Pr.,  392. 

note.  Ohio  :    Lytle  v.  State,  81  Ohio  St. 

Virginia :    Willis  u.  Com. ,  82  Gratt. ,  R. ,  196. 

929,  8  Vir.  L.  J.,  741.  Pennsylvania  i    Jones  «.  State.  75 

Drunkenness  is  no  defence  to  an  in*  Penn.   St.  R.,  403;  Com.  v,  Crosner,  1 

dictment  for  voting  twice:    State  v.  Brewst.,  849  ;  Com.  «.  Piatt,  11  Phila., 

Welch,  21  Minn.,  22.  415.  421,  83  Leg.  Int.,  468,  486;  Com. 

Nor  for  assault  and  battery:  Com.  v.  v.  Baker,  11  Phila.,  639,  83  Leg.  Int., 

Malone,  U4  Mpss.,  295.  868;  Com.  «.  Fletch,  88  L^.  Int.,  18. 
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Scotland :    Regina  «.  Granger,   16  triot  i    U.  S.  v,  McGIue,  1  Curtis,  1  ; 

Scottish  Law  Repr..  253 ;    Dingwall's  U.  S.  v.  Forbes,  Crabbe,  568. 

Case,  4  Irvine,  801 ;  McLean's  Case,  8  Virginia  :      Boswell    v.    Com.,    20 

Couper,  884.  Gratt.,  860. 

Tennessee  :    Lancaster  v.    State,  2  Temporarj  insanity  produced  imme- 

Lea,  575  ;   Perth  «.  State,  9  Humph.,  diatelj  bj  intoxication  does  not  destroy 

663.  responsibility,  where  the  accused  when 

See  Stuart  v.  State,  1  Baxt.,  178.  sane   and    responsible   made    himself 

Texas  :     Wenz  v.  State,  1  Tex.  App.,  voluntarily  Hrunk  :  Schleneker  t).  State, 

86,  89;   Loza  v.  State.  Id.,  488;  Col-  9  Neb.,  241. 

bath  V.  State,  2  id. ,  891 ;   Colbath  d.  There  is  much  conflict  in  the  cases 

State,  4  id.,  76  ;    Brown  «.  State,  4  id.,  as  to  which  party  has  the  onus  in  cases 

275 ;  McCartjt;.  State,  4  id.,  462;  Fer-  of  insanity.     In  many  it  is  held  that 

rell  V.  State,  48  Tex.,  502.  thongh  every  person  is  presumed  sane, 

Vermont :    Bat  see  State  f>.  Tatro,  and  if  no  evidence  is  cpiven  as  to  the 

60  Verm.,  488,  18  Am.  L.  Reg.  (N.S.),  sanity  of  the  accused  he  is  presumed 

158,  159  note.  sane,  yet  where  evidence  tending  to 

Virginia  :    Willis  9.  Com.,  82  Gratt.,  show  insanity  is  given,  the  onus  is  upon 

929,   8  Virg.   L.  J.,  741 ;    Boswell  v.  the  prosecution,  and  if  ihe  jury  have  a 

Com.,  20  Gratt.,  860.  reasonable  doubt  as  to  the  sanity  of  the 

If  one,  at  the  time  of  taking  property,  defendant,  they  should  acquit : 

is  so  under  the  influence  of  intoxicat-  Bnglish :   See  Regina  v.  McNaugh- 

ing  liquor  that  a  felonious  intent  can-  ten.  1  Carr.  &  Kirw.,  181,  47£ng.  C.  L. 

not  be  formed  in  his  mind,  he  is  not  IllinoiB ;  See  Alexander  v.   People, 

guilty  of  larceny  :  Wood  d.  State,  84  96  Ills.,  96. 

Ark.,  841 ;  Wenzi;.  State,  1  Tex.  App.,  Indiana:   Guetig  «.  State,  68  Ind., 

488 ;  People  v.  Walker,  88  Mich.,  156  ;  279  ;  S.  C,  66  id.,  94,  82  Am.  R., 99, 108 

Bailey  v.  State,  26  Ind.,  422.  note  ;  Bradley  v.  State,  81  Ind.,  492. 

ContrcL:  Dawson  v.  State,   16  Ind.,  lowas  State  v.  Bruce,  48  Iowa,  580* 

428.     The  case  of  Bailey  9.  State,  26  Massachusetts:   Com.  v,  McEie,    1 

Ind.,   422,  holds  contra,  but  does  not  Gray  61,  1  Bennett  &  Heard's  Lead.  Cr. 

refer  at  all  to  Dawson  ^.  State.  Cas.  (2d  ed.),  295,  299  note. 

So  in  perjury:   Lytle  «.   State,  81  See  Com.  «.  Rogers,  7  Mete. ,  500. 

Ohio  St.  it.,  196.  Mississippi:  Cunningham  «.  State, 

Insanity  accasioned  by  previous  acts  66  Miss.,  269. 

of  intemperance,  and  not  directly  result-  Missouri :  State  «.  Simms,  68  Mo.,  805. 

ing  from  the  immediate  influence  of  in-  New  York :   Brotherton  «.  People, 

toxicating  liquors,  is  entitled  to  the  75  N.  Y.,  159 ;  People  «.  McCann,  16 

same  consideration  as   insanity  from  id.,   58  ;  Flanagan  v.  People,  62  id., 

any  other  cause  :  People  v.  Rogers,  18  467,  471. 

N.  Y.,  9.  See  Weed  t>.  Mutual,  etc.,  70  N.  Y., 

Alabama :      Beasley   «.    State,    50  561 ;  People  «.  Schryver,  42  id.,  1,  18, 

Ala.,  149.  reversing  46  Barb.,  626. 

Delaware  :    See  State  d.  Thomas,  1  Ohio :  Loeffner  v.  State,  10  Ohio  St. 

Uoust.  Cr.  Cas.,  511.  B.,  598. 

Indiana  :    Fisher  «.  State,  64  Ind.,  See  Silvus  9.  State,  22  Ohio  St.  R.,  90. 

485  ;  Cluck  «.  State,  40  id.,  264;  Brad-  Texas:  See  Webb  «.  State,  6  Tex. 

ley  «.  State,  81  id.,  492.  App.,  596. 

BCissouri  i     State   «.    Handley,  46  United    States,    Supreme    Court: 

Mo.,  414.  See  U.  S.  «.  Gooding,  12  Wheat.,  460. 

New  York :    People  «.  Rogers,  18  United    States,    Circuit  and    Dis- 

N.  Y.,  9  ;    People  «.  O'Brien,  86  id.,  trict:  See  U.  S.  v.  McGlue,  1  Curtis,  1. 

282,48  Barb.,  280;   People  «.  Robin-  Vermont:    State    9.    Patterson,    45 

son.  2  Park.,  285.  Verm.,  808,  12  Am.  R.,  200,  212  note. 

Pennsylvania  :    Com.  «.  Crozier,  1  West  Virginia :  State  «.  Abbott,  8 

Brewster,  849.  W.  Va.,  744,  768. 

Tennessee  :    Stuart  «.  State,  1  Bax-  In  others,  that  insanity  is  an  affirm- 

ter,  178.  ative  defence  which  the  defendant  must 

United    States,  Circuit   and   Dis^  establish,  and  if  the  jury  entertaiii  a 
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reasonable  doabt  as  to  his  sanity,  they  New  Jersey :   State  v.  Spencer,  21 

should  convict  him  :  N.  J.  Law  (1  Zab.),  196. 

Oonneotiont:  See  State  v.  Hoyt,  46  Ohio:  Bergin  v.  State,  81  Ohio  St 

Conn.,  830.  R.,  111. 

Georgia:   Carter  9.  State,  66  Geo.,  Virginia:   Baccigalapo  v.  Com.,  33 

463,  467.  Gratt.,  807. 

Iowa:  See  States.  Murphy,  83  Iowa,  See  Boswell  v.  Com.,  20  Gratt.,  860. 

270  ;  State  v.  Porter,  34  id.,  131.  Proof  that  one  had  previously  been 

Ireland :  Regina  v.  Cavendish,  Irish  adjudged    a   lunatic,    is    competent : 

R.,  8  C.  L.,  178.  Wheeler  f>.  State,  84  Ohio  St.  R.,  394. 

Missouri:    State  «.   Redemeier,   71  See  Newton  o.  Mutual, etc.,  76  N.  Y., 

Mo.,  173,  2  Crim.  Law  Mag.,  456,  465  426. 
note. 


[14  Cox's  Criminal  Cases,  565.] 
SOUTH-EASTERN  CIRCUIT. 
Ipswich  Assizes.    Thursday,  Feb.  8,  1881. 
(Before  Sir  H.  Hawkins,  J.) 

665]  *Reg.  v.  Hubbard. 

Mfidence — DedarcUiom  under  sense  of  impending  death — Subsequent  hope  of  recovery, 

A  declaration  made  under  a  belief  of  impending  death  was  held  admissible  in  evi- 
dence, even  though  the  declarant  at  a  later  period  of  the  day  took  a  more  cheerful 
view  of  her  position,  and  thought  that  she  should  recover. 

Murder.  The  prisoner  was  indicted  for  the  murder  of 
his  wife,  Priscilla  Hubbard,  at  Ipswich,  on  the  Slat  day  of 
December,  1880. 

Carlos  Cooper  and  Blofeld  were  counsel  for  the  prosecu- 
tion ;  and  Sims  Reeve  and  Haggard^  for  the  prisoner. 

In  support  of  the  case  for  tlie  prosecution,  the  counsel  for 
the  Crown  tendered  in  evidence  certain  declarations  of  the 
deceased  woman,  as  dying  declarations  made  by  her  on  the 
day  preceding  her  death.  A  body  of  testimony  was  adduced 
which  satisfied  the  learned  judge  that  the  declarations  ten- 
dered were  made  by  the  deceased  on  the  29th  day  of  Decem- 
ber, under  the  solemn  belief  that  her  death  was  impending. 

For  the  prisoner  two  witnesses  were  called,  who  proved  to 
the  satisfaction  of  the  learned  judge  that  later  in  the  daj^ 
after  the  making  of  the  declarations  in  question  the  deceased 
took  a  more  cheerful  view  of  her  condition  and  thought  she 
would  recover. 

Upon  this  evidence  the  counsel  for  the  prisoner  contended, 
upon  the  authority  of  Rex  v.  Fagent  (7  Car.  &  P.,  238  (')), 

O  Rex  V.  Fagent     Indictment  for  nephew  if  he  thought  "  she  would  rise 

manslaughter.  The  deceased  expressed  again."    Held,   per  Gaselee,  J.,  aft«r 

an  opinion  (mV)  that  she  should  not  re-  consulting  with  Lord  Denman,  C.J., 

cover,  and  made  a  declaration,  and  sub-  that  this  declaration  was  not  admis- 

Bequently,  on  the  same  day,  asked  her  sible. 
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and  Rex  v.  Megson  (9  Car.  &  P.,  418)  (*),  that  the  hope  of 
recovery  which  the  ^deceased  entertained  after  mak-  l566 
ing  the  declarations  rendered  those  declarations  inadmis- 
sible. 

Hawkins,  Sir  H.:  I  think  the  declarations  are  admis- 
sible. Their  admissibility  depends  on  the  state  and  condi- 
tion of  the  deceased  at  the  time  those  declarations  were 
made,  and  if  they  would,  as  they  clearly  would,  have  been 
admissible  had  tne  wonian  died  the  instant  after  they  were 
made,  their  admissibility  is  not  affected  by  the  fact  that  sub- 
sequently to  making  them  and  before  she  died  she  had  en- 
tertained an  opinion  she  would  recover. 

(})  Rex  V.  Megson,    Indictment  for  as  she  was  getting  worse  she  thought 

murder.     Two  days  before  the  death  it  her  duty  to  mention  what  had  taken 

of  the  deceased  the  surgeon  told  her  place.  Immediately  after  this  she  made 

that  she  was  in  a  verj  precarious  state  ;  a  statement.    Held,  per  Rolfe,  B.,  that 

and  on  the  daj  before  her  death,  when  this  statement  was  not  receivable  In 

she  had  become  much  worse,  she  said  evidence  as  a  declaration  in  articulo 

to  the  surgeon  that  she  found  herself  mortis^  as  it  did  not  appear  clearly  that 

growing  worse,  and  that  she  had  been  at  the  time  of  making  it,  the  deceased 

in  hopes  she  would  get    better,  but  was  without  hope  of  recovery. 
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[4  Queen's  Bench  IH  vision,  9.] 
Nov.  16,  1878. 

9]    *Patjl  and  Another,  Appellants ;  Summebhayes, 

Respondent. 

Trt^passti  to  Liond — FozJwnihig. 

A  person  is  not  justified  in  enterinj^  the  land  of  another  against  his  will  for  the 
purposes  of  the  sport  of  foxhunting. 

Oundry  v.  Feltham  (1  T.  R,  834)  discussed. 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43,  upon  a 
conviction  of  tlie  appellants  upon  an  information  for  an 
assault. 

The  appellants  were  persons  who,  on  the  occasion  in  ques- 
tion, were  engaged  in  hunting  with  a  pack  of  foxhounds.  In 
the  pursuit  of  a  fox,  which  the  hounds  were  running,  the 
appellants  sought  to  enter  upon  a  field  forming  part  of  a 
farm  belonging  to  the  respondent's  father,  which  the  re- 
spondent managed  on  his  father's  behalf.  The  respondent 
warned  them  off,  and  endeavored  to  resist  their  entry  on 
the  field.  For  the  purpose  of  overcoming  his  resistance  to 
their  entry,  they  committed  the  assault  complained  of,  and 
the  main  question  in  the  case  was  whether,  under  the  above- 
mentioned  circumstances,  there  was  any  justification  for  the 
assault.  The  justices  convicted  the  appellants  in  the  sums 
of  208,  and  10*.  respectively. 

Cole^  Q.C.,  for  the  appellants:  The  case  of  Oundry  y. 
JFeltTiam  {')  is  authority  to  show  that  persons  in  fresh  pur- 
suit of  a  fox  have  a  right  to  go  on  the  land  of  another.  No 
doubt  the  principle  of  that  decision  depends  upon  the  notion 
that  the  destruction  of  a  noxious  animal  is  for  the  good  of 
the  public,  and  the  motive  of  the  modern  sport  of  foxhunt- 
ing is  certainly  not  the  destruction  of  a  noxious  animal. 
But  it  IS  contended  that  the  motive  is  immaterial.  The  law 
has  always  given  the  right,  because  it  favors  the  destruction 
of  foxes,  and  the  effect  is  the  same  whatever  the  motive. 
[He  also  cited  Mitten  v.  Favdrye(^)\  Year  Book,  12  Hen. 
8,  p.  10,  and  1  &  2  Wm.  4,  c.  32,  ss.  31-35.] 

Clharles,  Q.C.:  The  1  &  2  Wm.  4,  c.  32,  has  no  bearing 
on  the  present  case.     It  relates  to  trespassers  in  pursuit  oi 

fame,  and  a  fox  is  not  game.  It  leaves  the  question  as  to  a 
0]  justification  at  *common  law  quite  untouched.  The 
case  of  Oundry  v.  Feltham  (*)  is  distinguishable.  There  the 
demurrer  admitted  that  the  means  adopted  were  the  only 
means  of  killing  the  fox.     Now,  it  cannot  be  contended  that 

(»)  1  T.  R.,  884.  C)  Popii-.  161- 
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the  modern  mode  of  foxhunting  is  essential  to  the  killing  of 
the  fox.  The  case  of  Qundryv,  FeUhami^)  was  cited  to 
Lord  EUenborongh  sitting  at  Nisi  Prius  in  Lord  Essex  v. 
Capel  (*),  and  that  learnt  jadge  was  of  opinion  that  the 
principle  upon  which  it  went  was  inapplicable  to  the  mod- 
ern sport  of  foxhunting  pursued  as  a  diversion,  and  held 
that  that  sport  can  only  be  pursued  on  the  land  of  another 
by  his  consent.     [He  cited  Baker  v.  Berkeley  (').] 

Cole^  Q.C.,  in  reply. 

Lord  Coleridge,  C- J.:  I  am  of  opinion  that  the  convic- 
tion should  be  affirmed.  The  statute  1  &  2  Wm.  4,  c.  32, 
8.  35,  really  has  no  application  to  the  case.  That  section  of 
the  statute  merely  provides  that  certain  foregoing  provisions 
shall  not  apply  to  persons  in  fresh  pursuit  of  a  fox.  But, 
in  truth,  when  the  statute  is  examined,  it  will  be  seen  that 
those  provisions  would  not  apply  to  the  pursuit  of  the  fox, 
the  animal  not  being  game.  So  the  provisions  of  s.  35  seem 
only  to  have  been  put  in  ex  majori  cauteld^  to  prevent  cer- 
tain penalties  for  a  particular  class  of  trespass,  viz.,  trespass 
in  pursuit  of  game,  from  applying  to  foxbunters.  There  is 
nothing,  therefore,  in  the  act  to  alter  the  common  law  with 
regard  to  trespass  so  far  as  concerns  foxhunting.  The  real 
question  is  whether  under  the  circumstances  the  respondent 
was  justified  in  resisting  the  entry  of  the  appellants  on  his 
father's  land.  I  am  oi  opinion  that  he  was.  It  was  sug- 
gested that  there  is  authority  that  foxhunting  in  the  popu- 
mr,  well  understood,  sense  of  the  term,  that  is,  as  a  sport, 
can  be  carried  on  over  the -land  of  a  person  without  his  con- 
sent and  against  his  will,  and  the  case  of  Oundry  v.  FeU- 
ham  (')  was  cited  as  authority  for  that  proposition.  I  am 
of  opinion  that  no  such  right  as  that  claimed  exists.  The 
sport  of  foxhunting  must  be  carried  on  in  subordination  to 
the  ordinary  rights  of  property.  Questions  such  as  the 
present  fortunately  do  not  often  arise,  because  those  who 
pursue  the  sport  *of  foxhunting  do  so  in  a  reasonable  [11 
spirit,  and  only  go  upon  the  lands  of  those  whose  consent  is 
expressly,  or  may  be  assumed  to  be  tacitly,  given.  There  is 
no  principle  of  law  that  justifies  trespassing  over  the  lands 
of  others  for  the  purpose  of  foxhunting.  The  case  of  Oun- 
dry V.  FeWiami^)  is  distinguishable  from  the  present  case, 
and  can  be  supported,  if  it  is  to  be  supported  at  all,  only  on 
the  grounds  suggested  by  Lord  EUenborough  in  the  case  of 
Lord  Essex  v.  Capel  (*),  to  which  we  have  been  referred. 

The  demurrer  admitted  that  what  was  done  was  the  only 

(')  1  T.  R.,  884.  (»)  8  C.  A  P.,  82. 

(*)  Locke  oo  Game  Laws,  5th  ed.,  46 ;        {*)  Locke  on  Game  Laws,  45. 
Chitty  on  Game  Laws,  2d  ed.,  82. 

28  Eng.  Rep.  84 
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means  for  destroving  the  fox,  and  BuUer,  J.,  expressly  puts 
his  decision  on  that  ground.  The  case  was  brought  under 
the  consideration  of  Lord  EUenborough  in  Lora  Essex  v. 
Capel  (*),  and  he  was  distinctly  of  opinion  that,  where  any 
other  object  was  involved  than  that  of  the  destruction  of  a 
noxious  animal,  an  entry  on  the  land  of  another,  against 
his  will,  could  not  be  justified.  In  the  case  of  Lord  Essex 
V.  Capel  (*)  it  had  been  pleaded  that  the  means  adopted  were 
the  only  means,  and  also  that  they  were  the  ordinary  and 
proper  means  of  destroying  the  fox.  But  the  evidence  clearly 
showed  that  in  the  case  of  foxhunting,  as  ordinarily  pur- 
sued, the  object  of  destroying  the  animal  is  only  collateral. 
The  interest  and  excitement  of  the  chase  is  the  main  object. 
Lord  EUenborough,  than  whom  there  could  be  no  higher 
authority  on  such  a  point,  was  of  opinion  that  where  this 
was  the  case,  and  where  the  real  object  was  not  the  mere  de- 
struction of  a  noxious  animal,  a  trespass  could  not  be  justi- 
fied. If  persons  pursue  the  fox  for  the  purpose  of  sport  or 
diversion,  they  must  do  so  subject  to  the  ordinary  rights  of 
property.  It  would  seem  that  there  may  be  some  doubt  as 
to  tne  validity  of  the  justification  even  where  the  only  ob- 
ject is  the  destruction  of  a  noxious  animal.  The  idea  that 
there  was  such  a  right  as  that  of  pursuing  a  fox  on  anoth- 
er's land  appears  to  have  been  based  on  a  mere  dictum  of 
Brook,  J.,  in  the  Year  Book,  12  Hen.  8,  p.  10.  This  dictum 
was  not  necessary  for  the  decision  of  the  case,  for  there  the 
chasing  of  a  fox  was  not  in  question,  and  the  case  went  off 
on  an  entirely  different  point.  It  may  well  be  doubted  in 
my  opinion  whether,  even  if  the  case  were  one  in  which  the 
destruction  of  a  fox  as  a  noxious  animal  was  the  sole  object, 
12]  there  would  be  any  justification.  That  *question, 
however,  does  not,  I  think,  arise  here.  It  is  enough  to  say 
that  the  case  of  Oundry  v.  FeUham  (*),  and  the  dictum  of 
Brook,  J.,  in  the  Year  Book,  12  Hen.  8,  p.  10,  do  not  at  all 
conflict  with  the  opinion  expressed  by  Lord  EUenborough 
in  Lard  Essex  v.  Uapel  (*),  which  appears  to  me  to  be  the 
true  view  of  the  law,  viz.,  that  a  person  has  no  right,  in  the 
pursuit  of  the  fox  as  a  sport,  to  come  upon  the  land  of  an- 
other against  his  will.  For  these  reasons  our  judgment  must 
be  for  the  respondent. 

Mellor,  J. :  I  am  of  the  same  opinion.  The  1  &  2  Wm. 
4,  c.  32,  has  really  no  application  to  the  case.  The  31st  sec- 
tion of  the  act  contains  certain  provisions  for  preventing 
trespasses  in  pursuit  of  game.  Foxes,  however,  are  not 
game,  and  so  not  within  the  provisions  of  the  section.    In 

0)  Locke  on  Game  Laws,  46.  O  I"-  R*>  334. 
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any  case  the  exception  in  favor  of  foxhunting  in  the  S6th 
section  could  only  apply  to  the  special  provisions  of  the 
act  for  the  protection  of  game,  and  could  not  affect  the 
question  whether  a  trespass  could  be  justified  at  common 
law  in  the  course  of  hunting  a  fox,  which  is  the  real  ques- 
tion in  the  case.  That  question  has  been  fully  discussed  by 
my  Lord.  The  counsel  for  the  appellants  did  not  venture 
to  insist,  in  contravention  of  all  common  sense  and  experi- 
ence, that  the  object  of  foxhunting,  as  ordinarily  pursued, 
was  the  destruction  of  a  noxious  animal  which  does  mis- 
chief to  farmers  and  others.  The  case  of  Oundry  v.  Felt- 
ham{^)  is  therefore  distinguishable.  The  view  taken  by 
Lord  Ellenborough  in  the  case  of  Lord  Essex  v.  Capel  (•), 
in  which  the  question  was  really  the  same  as  that  in  the 
present  case,  was  quite  consistent  with  the  decision  in  Oun- 
dry V.  FeUham  ('),  and  it  appears  to  me  to  be  the  only  view 
that  is  possible  consistently  with  common  sense  and  the  ordi- 
nary  rights  of  property.       ^^^^^^  j>^  ij,^  respmdmt. 

Solicitors  for  appellants :   Coode  &  Co. 
Solicitors  for  respondent :  Read  &  Lovell, 

0)  1  T.  R.,  S84.  (*)  Locke  on  Qame  Laws,  46. 

See  28  Eng.  Rep.,  126  note.  the  opinion  of  experienced  persons,  the 

As  to  when  animals  Kte  fera  TUXtUTORt  fish  could  not  escape,  and  the  defend- 

and  when  not,  see  1  Broom  &  Hadley's  ant  entered  with  his  boat  and  took  the 

Com.  (Wait's  ed.),  799.  fish,  it  was  held  that  the  plaintiff's 

Doves  are  animals  ferm  natura,  and  possession  was  not  complete  so  as  to 

cannot  be  the  subject  of  larceny  unless  enable    him    to    maintain    trespass  : 

thej  are  in  the  custody  of  the  owner,  Young  v.  Hichhens,  1  Da  v.  &  Meriv., 

as,  for  example,  in  a  dove-house  :  Com.  592  ;  S.  C,  6  Q.  B.,  606.     In  that  case, 

«.  Chace,  9  rick.,  15.  Lord  Denman,  C.  J.,  used  the  following 

Where  one  was  pursuing  a  fox,  and  language  :   "It  certainly  results  from 

another  person  in  his  sight  killed  and  the  evidence  in  this  case,  that  the  fish 

carried  away  the  animal,  it  wafi  held  were  reduced  to  a  condition  in  which  it 

that  the  former  had  not  such  posses-  was  in  the  highest  degree  probable 

sion  of  as  to  maintain  trespass :  Pier-  that  the  plaintiff  would  become  pos- 

son  V.  Post,  8  Caines,  175,  2  Am.  Dec,  sessed   of   them.      But   it   is   equally 

264,  267  n.  certain  that  he  had  not  become  pos- 

Though  property  in  an  animal  ferm  sessed.      Whether  the  necessary  pos- 

natura  may  be  acquired  by  occupancy,  session   be   rightly  described   by  the 

or  by  so  wounding  it  as  to  bring  it  word  custodia  or  oecupatio,     I  think  it 

within  the  power  and  control  of  the  is  not  attained  until  the  plaintiff  has 

pursuer,  yet,   if  after  wounding  the  brought  the  animals  into  his  actual 

animal,  the  party  continues  the  pursuit  power.      It  may  be,  indeed,  that  the 

until  evening  and  then  abandons  it,  defendant  has  committed  a  tortious  act 

though  his  dogs  continue  the  chase,  he  in  preventing  the  plaintiff  from  com- 

acquires  no  property  in  it :  Buster  9.  pleting  his  possession." 
Newkirk,  20  Johns.,  75.  Bees  are  fer<B  natura;   and  until 

Where  the  plaintiff,  being  engaged  hived  and  reclaimed,  no  property  can 

in  fishing,  cast  a  seine  around  a  school  be  acquired  in  them.     Finding  a  tree 

of  mackerel,  with  the  exception  of  a  on  the  land  of  another,  containing  a 

small  opening  which  the  seine  did  not  swarm  of  bees  and  marking  the  tree 

quite  fill  up,  and  through  which,  in  with  the  initials  of  the  finder's  name. 
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is  not  reclaim  ing  the  bees,  nor  does  it  navigable  waters  of  the  State  is  com- 

yest  in  the  finder  anj  exclusive  right  mon  to  all  of  its  citizens,  yet  when 

of  property  in  them  ;  nor  can  the  finder  one  has  staked  out  a  bed  where  no 

maintain  trespass  against  a  person  for  oysters    are    there    growing,   planted 

cutting  down    the  tree  and  carrying  oysters  therein,  and  taken  measaree  to 

away  the    bees :    Gillet  v.   Mason,   7  save  and  protect  the  young  oysters, 

Johns.,  16;  Fisher  t.  Steward,  Smith  or  "spat,"  such  oysters  and  their  off- 

(N.H.),  60  and  note.  spring  belong    to   him,   and  he  may 

The  owner  of  bees  which  have  been  maintain  an  action  against  one  who 

reclaimed  may  bring  an  action  of  tres-  takes  them  away  and  converts  them  to 

pass  against  a  person  who  cuts  down  a  his  own  use  :  McCarty  v.  Holman,  22 

tree  into  which  the  bees  have  entered,  Hun,  58 ;    Decker  v.  Fisher,  4  Baxb., 

on  the  soil  of  another,  destroys  the  bees  692;   Lowndes  «.   Dickerson,   34  id., 

and  takes  the  honey.  586;  Fleet  v.  Hegeman,  14  Wend.,  45  ; 

Where  bees  take  up  their  abode  in  a  BrinckerhofiF  v.  Starkins,  11  Barbour, 

tree,  they  belong  to  the  owner  of  the  248. 

soil  if  they  are  unreclaimed  ;   but  if  See  Paul  9.  Hazleton,  87  N.  J.  Law, 

they  have  been  reclaimed,  and  their  106;  Wooley  v.  Campbell,   Id.,  163; 

owner  is  able  to  identify  his  property,  Day  v.   Compton,   Id.,  514;    State  «. 

they  do  not  belong  to  the  owner  of  the  Taylor,  27  id.,  117  ;  Arnold  «.  Mundy, 

soil,  but  to  him  who  had  the  former  6  id.  (1  Halst.),  1  ;  Bennett  v.  Boggs, 

possession,  although  he  cannot  enter  Baldw.  G.  C,  60,  76. 

upon  tlte  lands  of  the  other  to  retake  A  person  who  plants  oysters  in  navi- 

them  without  subjecting  himself  to  an  gable  waters  opposite  to  the  land  of 

action  of  trespass :    Goff  v.  Kilts,  15  another  person,  does  not  thereby  ac- 

Wend. ,  550.  quire  such  a  possession  of  them  as  will 

Wild  bees  in  a  bee-tree  belong  to  the  enable  him  to  maintain  trespass  against 
owner  of  the  soil  where  the  tree  stands,  the  owner  of  the  adjacent  land  for  tak- 
Though  another  discover  the  bees  and  ing  them  away :  Brinckerhoff  «.  Star- 
obtain  license  trom  the  owner  to  take  kins,  11  Barb.,  248. 
them  and  mark  the  tree  with  the  ini-  But  see  Arnold  v,  Mundy,  6  N.  J. 
tials  of  his  name,  this  does  not  confer  Law  (1  Halst.),  1,  1  Amer.  Law  Beg. 
the  ownership  upon  him  until  he  has  (N.S.),  579-580. 

taken  actual  possession  of  the  bees.     If  But  actual  possession  acquired  by  a 

he  do  not  do  so,  the  owner  may  give  any  wrongful  act  will  not,  in  such  a  case, 

other  leave  to  do  so,  and  he  may  take,  enable  one  to  sue  in  trespass, 

without  being  liable  to  the  first  finder :  Where  a  trespasser  kills  game  on 

Ferguson  v.  Muller,  1  Cow.,  243.  another's  land,  it  has   been   held  in 

A  buffalo  which  has  been  captured  Enfirland  that  it  belongs  to  the  owner 

when  a  calf,  and  reared  on  a  farm  with  of  uie  land,  and  the  trespasser  acquires 

domestic  cattle  and  becomes  so  tame  no  title  to  it  by  his  possession  :  Blades 

as  to  take  food  from  the  hands  of  its  «.  Higgs,  11  H.  L.  Gas.,  621. 

master  like  other  cattle,   and  to  be  This  case,  however,  seems  to  have 

easily  driven    home  when    it    strays  turned  upon  the  legal  interest  which 

away,  is  no  longer  of  a  wild  nature,  the  owner  of  land  has,  in  England, 

but  is  the  subject  of  property,  and  for  in  game  upon  it :  Rigg  «.  Earl  of  Lons- 

any    trespass    committed    by  it,    the  dale,  1  Hurl.  &  Norm. ,  923  ;  Blades  v. 

owner  is  liable,   and  for  any  injury  Higgs,  13  C.  B.  (N.S.),  844;  Reginav. 

done  to  it  by  others,  he  can  recover  Tounley,  L.   R.,  1  Crown  C4is.   Res., 

damages  :  Ulery  «.  Jones,  81  Ills.,  403.  315,  12  Cox's  Cr.  Cas.,  59 ;  and  would 

So  wild  geese :  Amoy  v.   Flyn,  10  not  be  followed  here. 

Johns.,  102,  6  Am.  Dec.,  318.  The  expression  *'  go  and  kill  him  if 

See  People  ©.  Kaatz,  3  Park.,  129.  you  want  to,"  made  in  May,  by  the 

By  public  usage  there  is  no  trespass  owner  of  an  animal  in  a  heated  oon- 

hi  taking  fish  from  a  small  lake  nearly  versation  with  one  who  was  complain- 

surrounded  by  another's  land,  unless  Ing  of  a  trespass  committed  by  it,  and 

tlie  landowner  has  given  notice  that  it  in  reply  to  a  threat  to  kill  it,  is  not  a 

will  not  be  allowed  :  Marsh  v.  Colby,  license  to  such  person  to  kill  the  ani- 

89  Mich.,  626.  mal  in  September  following :  Ulery  r. 

Although  the  right  of  fishing  in  the  Jones,  81  Ills.,  408.. 
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Nov.  19, 1878. 

*Spenoer  and  Another  v.  Slater  and  Others.     [13 

JPrauduleni  Conveyance — 18  JSliz,  e.  6 — Delaying  Creditors. 

A  debtor  in  insolvent  circumstances  executed  a  deed  by  which  he  conveyed  all 
his  estate  to  trustees  on  trust  to  carry  on  Ms  business,  or  get  in  and  realize  his  estate 
in  the  manner  they  might  deem  expedient,  and  apportion  the  residue  of  the  pro- 
ceeds after  payment  of  expenses,  Ac.,  according  to  an  equal  pound  rate  amon?  his 
creditors.  It  was  provided  by  the  deed  that  a  dividend  should  only  be  payable  to 
a  creditor  on  his  executing  or  assenting  to  the  deed ;  and  that,  if  within  a  certain 
time  any  creditor  did  not  execute  or  assent,  his  dividend  should  be  paid  by  the 
trustees  to  the  debtor.  The  deed  also  provided  that  the  executing  and  assenting 
creditors  should  indemnify  the  trustees  against  any  personal  loss  or  risk  they  might 
sustain,  otherwise  than  by  their  own  wilful  negligence  or  default,  by  reason  of  their 
proceedings  under  the  deed  : 

Heid,  tluit  the  deed  was  fraudulent  and  void  under  18  Eliz.  c  6,  as  tending  to 
defeat , or  .delay  creditors. 

Special  case  stated  in  an  interpleader  issue  between  the 
plaintiffs,  the  trustees  under  a  deed  of  assignment  herein- 
after mentioned,  and  the  defendants,  the  execution- creditors 
of  one  Thomas  Keating. 

The  facts  were  as  follows : 

On  the  23d  of  July,  1877,  a  deed  was  made  between 
Thomas  Keating,  thereinafter  styled  "the  said  debtor,"  of 
the  first  part,  the  plaintiffs,  thereinafter  styled  "  the  trus- 
tees," of  the  second  part,  and  the  several  creditors  of  the 
debtor,  who  should  execute  the  deed  or  otherwise  signify 
their  assent  thereto  before  the  declaration  of  a  dividend,  of 
the  third  part. 

The  deed  assigned  all  the  debtor's  estate  and  effects  to 
the  trustees  on  the  conditions  and  trusts,  and  for  the  pur- 
poses thereinafter  declared,  viz.: 

1st.  To  carry  on  the  business  of  the  debtor,  or  to  get  in 
and  realize  his  estate  in  such  manner  as  the  trustees  may 
deem  expedient,  and  out  of  the  proceeds  to  pay  all  fair  and 
usual  charges  attending  the  liquidation  thereof  or  inci- 
dental thereto ;  and  all  rent,  taxes,  salaries,  and  preferable 
claims  that  would  be  payable  in  bankruptcy;  and  then  to 
apportion  the  residue  according  to  an  equal  pound  rate  to 
all  creditors  parties  hereto,  or  of  whose  claims  the  trustees 
shall  have  received  notice,  and  have  *no  sufficient  [14 
grounds  to  dispute  or  shall  dispute  the  same  unsuccessfully. 

2d.  The  execution  of  this  deed,  or  the  assent  thereto  by 
any  creditor,  shall  operate  as  a  full  release  to  the  debtor  in 
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respect  of  the  debt  of  such  creditor  so  executing  these  pres- 
ents or  assenting  thereto. 

3d.  The  dividend  so  apportioned  to  every  creditor  as  afore- 
said shall  be  paid  to  him,  her,  or  them  severally,  provided 
he,  she,  or  they  have  executed  these  presents  or  assented 
thereto  as  aforesaid.  And  on  the  expiration  of  twelve  cal- 
endar months  from  the  date  hereof  the  debtor  may  apply 
to  the  trustees  to  be  paid  the  dividend  or  dividends  of  any 
creditor  or  creditors  who  have  neglected  or  refused  to  assent 
hereto  or  execute  this  deed ;  and  thereupon  the  trustees 
shall  give  such  creditor  or  creditors  written  notice  by  post 
of  such  application  made  by  the  debtor ;  and  if  such  cred- 
itor or  creditors  shall  for  seven  days  thereafter  still  neglect 
or  refuse  to  execute  these  presents  or  assent  hereto,  such 
dividend  or  dividends  shall  be  then  forthwith  paid  to  the 
debtor  by  the  trustees. 

4th.  The  trustees  may  require  full  particulars  relating  to 
the  debt  of  any  creditor,  and  that  such  debt  be  verified  on 
oath  or  by  statutory  declaration,  before  admitting  such  debt 
or  paying  dividends  thereon. 

6th.  All  matters  not  herein  specially  provided  for  shall 
be  dealt  with  on  principles  applicable  under  the  present 
English  bankruptcy  law. 

7th.  And  lastly,  the  several  parties  hereto,  of  the  third 
part,  do  hereby  severally,  in  proportion  to  their  respective 
claims,  covenant,  promise  and  agree  with  the  trustees  to 
*  hold  them  harmless  and  indemnified  from  all  personal  risk, 
loss,  or  damage  they  may  sustain  by  reason  of  their  pro- 
ceedings under  the  trusts  hereof,  excepting  such  loss  or 
damage  as  may  result  from  their  own  wilful  negligence  or 
default,  and  to  hold  them  harmless  and  indemnitied  against 
any  claim  or  claims  by  any  person  or  persons  of  which  they 
may  not  have  receivea  notice  before  making  a  dividend,  and 
from  and  against  any  claim  by  any  future  trustee  or  trus- 
tees of  the  estate  and  effects  of  the  debtor,  and  from  and 
against  any  order  of  any  court  made  in  respect  of  the  debtor 
15]  or  *his  estate,  or  of  this  deed  and  the  trusts  thereof, 
or  any  of  them,  and  from  and  against  all  costs,  damages 
and  expenses  thereof,  consequent  thereon  or  incidental 
thereto. 

On  the  3d  of  August,  1877,  the  defendants  obtained  a 
judgment  against  the  debtor  for  £49,  and  on  the  same  day 
a  writ  of  fi,  fa.  was  delivered  to  the  sheriff  of  Lancashire, 
indorsed  to  levy  the  amount  of  the  judgment  without  any 
costs. 

On  the  14th  of  August  the  sheriff  seized  the  goods  in 
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question  under  the^./a.,  such  goods  forming  part  of  the 
property  included  in  the  deed. 

The  goods  were,  at  the  time  of  the  seizure,  on  premises 
consisting  of  a  house  and  shop  occupied  by  the  debtor,  but 
from  the  22d  of  July,  1877,  up  to  the  time  of  the  seizure,  a 
person  employed  by  the  plaintiffs  was  on  the  premises  to 
keep  possession  of  the  goods  for  the  plaintiffs.  On  such 
taking  possession  of  the  goods  by  the  plaintiffs  the  shop 
was  closed.  No  business  was  carried  on  in  the  shop,  nor 
was  the  same  open  to  the  public.  No  other  indication  of 
any  change  of  possession  was  visible  or  open  to  the  public, 
but  the  plaintiffs  had  advertised  the  property  for  sale  by 
tender  before  the  seizure  under  the  execution,  and  had 
nearly  concluded  a  hcyaa  fide  sale  for  value  of  the  said 

f)roperty,  but  the  seizure  prevented  the  actual  sale  and  de- 
Ivering  over  of  the  said  goods. 

The  execution  debtor  was  a  trader  within  the  meaning  of 
the  Bankruptcy  Act,  1869,  when  he  executed  the  deed,  and 
was  then  indeoted  to  several  creditors  respectively,  whose 
debts  respectively  amounted  to  £60  and  upwards.  He  was 
in  insolvent  circumstances  when  he  executed  the  deed,  and 
he  executed  it  for  the  purpose  of  defeating  any  execution, 
including  an  execution  at  the  suit  of  the  defendants,  which 
was  then  apprehended*  by  him,  and  which  execution  might 
prevent  the  equal  distribution  of  the  debtor's  property 
among  all  his  creditors,  and  also  for  the  purposes  stated  in 
the  said  deed. 

The  question  for  the  court  was  whether  the  goods  seized 
by  the  sheriff  or  any  of  them  were,  at  the  time  of  the 
seizure,  the  property  of  the  plaintiffs  as  against  the  de- 
fendants. 

Grompton^  for  the  plaintiffs :  This  deed  is  not  fraudulent 
within  the  statute  of  Elizabeth.  The  rule  at  common  law, 
independently  *of  the  bankruptcy  laws,  was  that  a  [16 
debtor  might  prefer  any  of  his  creditors  to  the  exclusion  of 
the  others.  There  is  no  question  here  of  the  bankruptcy 
laws.  The  statute  of  Elizabeth  was  aimed  at  preventing 
conveyances  by  which  the  debtor  colorably  conveyed  away 
his  property,  so  as  to  defeat  his  creditors  and  retain  for  him- 
self the  enjoyment  of  the  property  that  ought  to  have  been 
applicable  to  his  debts.  This  is  a  deed  for  the  benefit  of 
the  debtor's  creditors,  or  at  least  for  such  of  them  as  choose 
to  take  advantage  of  it.  It  is  quite  a  novel  contention  to 
suggest  that  a  deed  may  be  void  under  the  statute  of  Eliza- 
beth, because  it  is  against  the  policy  of  the  bankruptcy 
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laws.  The  point  most  strongly  against  the  plaintiffs  is  the 
provision  that  the  dividends  of  creditors  who  do  not  come 
in  shall  be  repaid  to  the  debtor,  but  after  all,  this  places 
the  creditor  in  a  position  no  more  unfavorable  than  he  al- 
ways was  in  at  the  common  law.  The  creditor,  when  any 
such  sum  is  in  existence,  may  obtain  the  fruits  of  his  judg- 
ment against  it  in  the  hands  of  the  trustees  by  attachment 
[He  cited  Siggers  v.  JSvansQ) ;  Tioyne's  Casei^^).] 

H.  T.  Reidy  for  the  defendants  :  The  deed  is  fraudulent 
under  the  statute  of  Elizabeth,  because  its  effect  is  to  delay, 
hinder,  and  defraud  creditors.  The  debtor  seeks  to  obtain 
by  it  protection  for  his  property  under  a  scheme  framed  in 
his  interests,  and  no  creditor  can  come  in  without  incurring 
the  responsibility  of  indemnifying  the  trustees.  A  certain 
class  of  creditors,  viz.,  those  whose  debts  are  under  £50, 
and  who  ca,nnot  take  bankruptcy  proceedings,  are  without 
any  remedy  if  they  do  not  choose  to  come  in  and  incur  this 
responsibility.  The  deed  is  precisely  within  the  principles 
on  which  deeds  have  always  been  held  fraudulent  under  the 
statute  of  Elizabeth,  because  it  contains  a  resulting  trust 
for  the  benefit  of  the  debtor,  if  the  creditor  will  not  come 
in.  Even  supposing  that  there  is,  as  suggested,  a  remedy 
against  such  sum  of  money  as  may  be  payable  to  the  debtor 
by  attachment,  the  creditor  who  does  not  come  in  is  de- 
layed for  a  year.  [He  cited  Freeman  v.  Pope  (•) ;  Ex  parte 
Saffery  {*) ;  Ex  parte  Jones  (*).] 

Crompton,  in  reply. 
17]  *Mellor,  J.:  I  am  of  opinion  that  our  judgment 
should  be  for  the  defendants.  I  think  this  deed  was  in- 
valid by  reason  of  the  provisions  of  13  Eliz.  c.  5.  Its  ob- 
ject plainly  was  to  prevent  the  creditors  from  exercising 
their  ordinary  remedies  in  respect  of  the  sums  due  to  them, 
and  to  compel  them  to  come  in  under  the  scheme  of  arrange- 
ment prescribed  by  the  debtor.  By  this  scheme  the  trus- 
tees may  carry  on  the  business  if  they  think  fit,  and  the 
creditors,  in  order  to  get  their  dividends,  must  enter  into 
obligations  not  required  of  them  in  the  ordinary  course  of 
law,  for  the  executing  or  assenting  creditors  are  to  indem- 
nify the  trustees  against  person^  risk  and  loss.  If  any 
creditor  refuses  to  come  in,  there  is  a  resulting  trust  in  favor 
of  the  debtor,  in  respect  of  the  dividend  that  would  other- 
wise have  been  due  to  such  creditor.     It  seems  to  me  quite 

(«)  6  E.  &  B.,  86Y;  24  L.  J.  (Q.B.),  806.        (*)  4  Ch.  D.,  656 ;  20  Eng.  Rep..  768. 
(*)  1  Sni.  L.  C,  1.  (»)  Law  Rep.,   10  Ch.,  668;    10  Eng. 

(*)  Law  Rep.,  5  Ch.,  688.  Rep.,  626. 
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clear  that  the  effect  is  to  defeat  and  delay  creditors  whose 
debts  are  under  £50.  Creditors  to  a  greater  amount  might 
treat  this  deed  as  an  act  of  bankruptcy,  but  those  whose 
debts  are  under  £60  are  without  remedy  if  the  deed  be  good. 
It  is  admitted  that  the  deed  was  executed  for  the  purpose 
of  defeating  any  execution,  including  that  of  the  defendants, 
which  was  then  apprehended,  and  for  the  purposes  stated 
in  the  deed  itself.  We  are  of  opinion  that  those  purposes 
are  contrary  to  law,  for  the  reasons  above  mentioned,  and 
therefore  that  the  deed  cannot  be  sustained  against  the  ex- 
ecution creditors. 

M ANiSTY,  J. :  I  am  of  the  same  opinion.  The  question 
is  whether  this  deed  is  good  with  reference  to  the  provisions 
of  the  statute  13  Eliz.  c.  6.  That  depends  on  whether  or 
not  its  object  was  to  defeat,  delay,  or  hinder  creditors.  It 
is  stated  in  the  special  case  that  the  execution  of  the  deed 
was  for  the  purpose  of  defeating  any  execution,  including 
that  of  the  aefendants,  which  might  prevent  an  equal  dis- 
tribution of  the  debtor's  property  among  all  his  creditors, 
and  also  for  the  purposes  stated  in  the  deed  itself.  What, 
then,  are  the  purposes  stated  in  the  deed  ?  One  of  the  pro vi- 
sions  is  that  the  trustees  may  carry  on  the  business  if  they 
think  fit,  irrespective  of  the  wishes  of  the  creditors,  and  any 
creditor,  before  getting  a  dividend,  must  consent  to  indem- 
nify the  trustees  in  respect  of  personal  loss  and  risk.  The 
creditors  are  not  only  subjected  to  serious  delay.  The  trus- 
tees *may  carry  on  the  business  and  incur  debts,  and  [18 
the  creditors  may  suffer.  If  they  come  in  and  assent  to  the 
deed,  they  must  indemnify  the  trustees,  and  if  they  do  not, 
they  get  no  dividend,  the  dividend  apportioned  to  them 
being  handed  over  to  the  debtor.  This  is,  at  any  rate  primd 
/acie^  a  resulting  trust  in  favor  of  the  debtor,  but  the  plain- 
tiffs' counsel  says  that  the  dissenting  creditor  might  get  ex- 
ecution against  any  such  fund  in  the  hands  of  the  trustees, 
by  way  of  attachment  of  it  as  a  debt  due  to  the  debtor. 
That  is  a  very  remote  and  doubtful  remedy  under  the  cir- 
cumstances. The  deed,  in  my  opinion,  tends  to  defeat,  or 
at  least  delay,  the  creditors.  It  provides  that  unless  the 
creditor  claims  his  share  of  the  proceeds  of  the  estate  in  the 
hands  of  the  trustees  upon  terms  which  no  prudent  man,  in 
my  opinion,  would  come  under,  that  share  shall  go  to  the 
debtor,  and  the  creditor,  atter  a  long  delay,  is  left  to  the 
shadowy  remedy  to  which  I  have  alluded.  The  deed  seems 
to  me,  therefore,  to  be  clearly  void  under  the  statute  as  con- 

28  Eng.  Rep.  86 
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taining  a  resnlting  trust  in  favor  of  the  debtor,  and  tending 
at  least  to  delay  creditors. 

JvdgTnentfor  the  dtfendanls. 

Solicitors  for  plaintiffs :  Field  &  Roscoe, 
Solicitor  for  defendants :  Charles  Butcher. 


[4  Queen's  Bench  Dlyision,  82.] 
Dec.  20,  1878. 

32]  *MoYOE  V.  Newington. 

Bale  of  Oooch — F\^aud,  Contract  induced  by — Paamng  of  Property — CkmvietMn  for 
False  Freleneea,  Effect  of  under  24  <lg  25  Vict,  c,  96,  «.  100— On  Cofivictipn  "the 
property  shall  be  rettorea" 

By  24  &  25  Vict  c.  96,  b.  100,  if  any  person  ^ilty  (inter  alia)  of  obtaining  any 
chattel,  money,  or  other  property  by  false  pretences  "  shall  be  indicted  on  behalf  of 
the  owner  of  the  property  and  convicted,  in  such  case  the  property  shall  be  re- 
stored to  the  owner." 

W.  purchased  and  obtained  delivery  of  certain  sheep  from  the  defendant  by  false 
pretences.  The  plaintiflf  purchased  the  sheep  from  W.  and  paid  W.  for  them  with- 
out knowledge  of  the  fraud,  the  defendant  having  done  nothing  in  the  meantime  to 
avoid  the  contract  between  himself  and  W.  The  defendant  finding  that  the  sheep 
were  on  the  plaintiflTs  premises  retook  possession  of  them ;  W.  having  been  con- 
victed of  obtaining  the  sheep  by  fialse  pretences  on  the  prosecution  of  the  defendant: 

Beld,  that  the  eifect  of  24  A  25  Vict.  c.  96,  s.  100,  was  not  to  revest  the  property 
in  the  sheep  in  the  defendant  as  against  the  plaintiff,  who  had  acquired  a  good  title 
to  them  before  the  conviction,  and  consequently  that  the  defendant  was  liable  in  an 
action  by  the  plaintiff  for  the  value  of  the  sheep. 

This  was  an  action  for  the  conversion  of  certain  sbeep, 
tried  before  the  Lord  Chief  Justice  at  the  last  Maidstone 
assizes. 

The  facts  snfflcienty  appear  from  the  judgments. 

At  the  trial  the  verdict  was  entered  for  the  plaintiff,  but 
the  Lord  Chief  Justice  did  not  enter  the  judgment  for  either 
party. 

Nov.  7.  WillougJiby  and  SJiiress  Will^  for  the  plaintiflf, 
moved  for  judgment :  It  is  clear  that,  apart  from  the  statute 
24  &  25  Vict.  c.  96,  s.  100,  the  plaintiff  is  entitled  to  judg- 
ment. The  sale  by  the  defendant  to  Wale  being  procured 
by  fraud  was  voidable  by  the  defendant  but  not  void,  and 
the  plaintiff  having  purchased  the  sheep  bona  fide  before 
the  defendant  did  any  act  to  avoid  the  sale,  his  title  to  the 
sheep  holds  good :  fienjamin  on  Sales,  342 ;  Stevenson  v. 
Newnham  (*) ;  White  v.  Garden  (") ;  Powell  v.  Hoyland  (*) ; 
Load  V.  Oreen  (*).  The  question,  therefore,  is  whether  the 
statute  makes  any  difference.    The  case  of  Lindsay  v. 

(»)  18  C.  B.,  286.  (*)  6  Ex.,  67. 

O  10  C.  B.,  919.  {*)  16  M.  &  W.,  216. 
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Cundyi^)  is  an  authority  to  the  contrary.  The  judgment 
*of  this  division  was  overruled  in  the  Court  of  Ap-  [33 
peal  ('),  but  on  a  different  point.  The  statute  does  not  say 
that  the  "property"  shall  ''revest,"  using  the  term  "prop- 
erty "  to  denote  the  right  of  the  owner,  but  it  says  that  the 
"property,"  meaning  thereby  the  thing  itself,  shall  be  "re- 
stored." The  meaning  is  that  when  the  property  is  found  in 
the  possession  of  the  criminal,  and  is  in  the  hands  of  the 
police,  it  shall  be  given  back  to  the  prosecutor,  and  the 
section  goes  on  to  say  that  the  court  may  award  a  writ  of 
restitution  or  order  the  restitution  thereof  in  a  summary 
manner.  It  never  was  intended  that  an  intermediate  good 
title  that  had  been  obtained  by  an  innocent  purchaser  should 
be  divested.  [They  also  cited  Horwood  v.  Smith  {) ;  Kings- 
ford  V.  Merry  {*)\  Parker  v.  Pairick{*).] 

Orantharrij   Q.C.,   and   ArbtUhnot^    for    the   defendant, 
showed  cause  :    There  was  not  prior  to  7  &  8  Gteo.  4,  c.  29, 
8.  67,  of  which  24  &  25  Vict.  c.  96,  s.  100,  is  substantially  a 
re-enactment,  any  provision  for  restitution  in  case  of  false 
pretences.     It  is  submitted  that  the  intention  of  these  en- 
actments was  to  put  the  case  of  property  obtained  by  false 
pretences  on  the  same  footing  as  that  obtained  by  larceny. 
Jjindsay  v.  Cundy  (•)  was  not  a  similar  case  to  the  present. 
There  the  original  owner  of  the  goods,  from  whom  they  had 
been  obtained  hy  fraud,  sued  bona  fide  purchasers  who  had 
before  the  conviction  parted  with  the  goods.     It  was  held 
that  the  title  which  the  original  owner  of  the  property  ac- 
quired under  the  statute  did    not  relate  back,  so  as  to  give 
him  a  right  of  action  against  the  defendants  who  had  parted 
with  the  goods  while  they  had  a  good  title.     Scattergood  v. 
Sylvester  Q,  and  NicJcling  v.  Heaps  (*),  are  authorities  in  the 
defendant's  favor.     [They  also  cited  Reg,  v.  Standi ffei^) ; 
Fowler  v.  Hollins  (") ;  Peer  v.  Humphrey  i^^).] 

WiUoughby^  in  reply,  referred  to  Cundy  v.  Lindsay  ("). 

Cur.  adv.  vvU. 

*Dec.  20.  The  judgment  of  the  Court  (Cockburn,  [34 
C- J.,  Mellor  and  Field,  JJ.)  was  delivered  by 

Cockburn,  C.J.:  This  was  a  case  tried  before  me  at  the 
last  assizes  for  the  county  of  Kent,  and  in  which  the  action 

(1)  I  Q.  B.  D.,  848 ;  16  Eng.  R.,  892.  0)  16  Q.  B.,  506 ;  19  L.  J.  (Q.B.),  441. 

(«)  2  Q.  B.  D.,  96;  19  Eng.  E.,  28Y.  (»)  21  L.  T.  (N.S.),  764. 

(»)  2  T.  R.,  760.  (»)  11  Cox's  C.  C,  818. 

(•*)  1  H.  A  N.,  503;  26  L.  J.  (Ex.),  88.  (»•)  Law  Rep.,  7  H.  L.,  767;  14  Eng. 

(»)  6  T.  R.,  176.  R.,  138. 

(•)  I  Q.  B.  D.,  848 ;  16  Eng.  R.,  892;  (")  2  A.  &  E.,  496,  499. 

2  Q.  B.  !>.,  96 ;  19  Eng.  R.,  237.  (")  8  App.  Gas.,  459 ;  24  Eng.  R.,  846. 
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had  been  brought  by  the  plaintiff  to  recover  a  lot  of  forty- 
nine  sheep  undPF  the  following  circamstancfs.  On  the  30th 
of  October,  1877,  the  plaintiff,  who  is  a  butcher,  and  who  is 
in  the  habit  of  attending  cattle  and  Bht^ep  markets,  being  at 
Maidstone  market,  boaght  of  a  man  named  Wale,  through 
a  salesman  of  the  market,  this  flock  of  forty-nine  sheep. 
The  purchase  was  made  in  the  open  market,  the  price  was  a. 
fair  one,  and  was  paid.  The  transaction  was  a  r«^ular  one, 
and  no  blame  attached  to  the  plaintiff  in  respect  of  it.  It 
tamed  ont,  however,  that  the  sneep  had  been  obtained  from 
the  defendant,  who  is  a  fanner,  by  Wale,  under  color  of  a 

§urchaBe,  but  in  reality  by  false  pretences.  Professing  to 
uy  the  sheep  .at  the  price  of  485.  a  head,  Wale  gave  in  pay- 
ment a  check  on  a  bank  at  which  he  had  no  funds  and  kept 
no  account.  The  check  waa  of  course  dishonored.  A  war- 
rant was  taken  ont  against  Wale  by  the  defendant  on  the 
25th  of  October,  and  he  was  afterwards  convicted  of  having 
obtained  the  sheep  by  false  pretences,  and  it  must  be  taken 
for  the  present  purpose  that  they  were  so  obtained. 

It  is  to  be  observed  that,  though  the  sale  from  Wale  to 
the  plaintiff  took  place  in  open  market,  it  was  admitted  be- 
fore us  that  the  market,  having  been  recently  established  by 
the  corporation  of  Maidstone  under  a  local  act,  was  not  one 
in  respect  of  which  the  protection  arising  from  a  sale  in 
market  overt  woald  attach.     The  sheep  were  taken  to  the 
plaintiff's  premises  at  Seale,  which  is  some  distance  from 
Maidstone,  and  arrived  there  on  the  31st,  the  ensning  day. 
On  the  7th  of  November  the  defendant,  having  in  the  mean- 
time set  the  police  to  work,  and  having  learned  what  had 
become  of  the  sheep,  went  with  a  police  officer  to  the  plain- 
tiff's premises,  and  there  took  possession  of  the  sheep,  which 
were  afterwards  removed  to  his  own  farm.    On  the  7tii  of 
November  Wale  was  convicted  of  obtaining  the  sheep  by 
false  pretences.     The  sheep  being  already  in  the  defendant  3 
possession  no  order  of  restitation  waa  asked  for.     The  qaes- 
3.51     lion,  under  the  circa mstancea,  "is  which  of  the  two, 
plaintiff  or  defendant,  is  entitled  to  the  sheep. 
Ithough,  if  the  matter  rested  on  abstract  principle,  it 
ht  be  open  to  be  contended  [hat,  inasmuch  as,  to  f"^*" 
Jid  contract,  both  parties  must  intend  to  be  bound  by 
onsequently,  when  iu  an  apparent  contract  of  sale  tlie 
er  intends  to  get  the  goods,  but  not  to  pay  for  fn*"™' 
to  defraud  the  seller,  the  contract  fails  to  take  effect, 
though   the  seller  intended  the  property  to  pass,  yec 
,  the  contract  failing  to  take  effect,  the  propf^^?" 
lina  unaltered,  yet  the  question  is  now  so  conclaoea  oy 
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authority  as  to  be  no  longer  open  to  discussion.  We  must 
now  take  it  to  be  settled — it  is  unnecessary  to  go  through 
the  cases,  which  are  set  out  in  Mr.  Benjamin's  work — that 
though  a  seller  is  induced  to  sell  by  the  fraud  of.  the  buyer, 
and  though  it  is  competent  to  the  seller  by  reason  of  such 
fraud  to  avoid  the  contract,  yet,  till  he  does  some  act  to 
avoid  it,  the  property  remains  in  the  bujer,  and  that,  if  he 
in  the  raea.ntime  has  parted  with  the  thing  sold  to  an  inno- 
cent purchaser,  the  title  of  the  latter  cannot  be  defeated  by 
the  original  seller.  The  reasoning  on  which  this  conclusion 
is  based  may  not  appear  altogether  consistent  with  princi- 
ple, and  agreeing  in  the  result  we  should  prefer  to  adopt 
the  view  of  the  American  courts,  as  stated  in  the  case  of 
Root  V.  French{^\  a  case  decided  in  the  Supreme  Court  of 
Judicature  of  the  State  of  New  York,  according  to  which 
the  preference  thus  given  to  the  right  of  the  innocent  pur- 
chaser is  treated  as  an  exception  to  the  general  law,  and  is 
rested  on  the  principle  of  equity  that  where  one  of  two 
innocent  parties  must  suffer  from  the  fraud  of  a  third,  the 
loss  should  fall  on  him,  who  enabled  such  third  party  to 
commit  the  fraud.  But  on  whatever  ground  it  may  be  said 
to  rest,  the  law  must  be  taken  to  be  now  definitely  settled. 
^  The  question  which  in  some  cases  might  be  a  very  mate- 
rial one,  as  well  as  one  of  some  nicety,  viz.,  what,  on  the  part 
of  the  defrauded  seller,  short  of  retaking  possession  of  the 
thing  sold,  will  amount  to  an  avoidance  of  the  contract,  does 
not  arise  in  the  present  instance.  The  defendant  not  know- 
ing what  had  become  of  his  sheep,  or  where  to  find  Wale, 
his  buyer,  had  done  and  could  *do  nothing,  beyond  [36 
giving  notice  to  the  police,  up  to  the  time  when  the  sheep 
were  bought  by  the  plaintiff. 

'    We  must  take  it,  therefore,  as  incontestible,  that  but  for 
the  subseq  uent  conviction  of  Wale  for  having  obtained  these 
sheep  by  false  pretences,  no  question  could  be  raised  as  to 
the  title  of  the  plaintiff.     But  it  is  contended  that  by  reason 
of  such  conviction  the  defendant  is  entitled  to  the  benefit  of 
the  provision  of  24  &  25  Vict.  c.  96,  s.  100,  which  enacts 
that  where  property  has  been  obtained  {inter  alia)  by  false 
pretences,  on  conviction  of  the  party  so  obtaining  it,  resti- 
tution shall  be  made  to  the  party  from  whom  it  has  been 
BO  obtained.     But  we  are  clearly  of  opinion  that  this  enact- 
ment, which  is  in  these  terms, — "If  any  person  guilty  of 
any  felony  or  misdemeanor,  in  stealing,  taking,  obtaining, 
extorting,    embezzling,   converting  or  disposing  of,   or  in 
knowingly  receiving  any  chattel,  money,  valuable  security 

0)  18  Wendell,  6Y0. 


678  QCEEirS  BENCH  DIVISIOS.  [VoL  IV. 

IBTe  Mojce  V.  NewiogtoD. 

or  other  property  whatsoever,  sball  be  indicted  for  each 
offence  by  or  on  behalf  of  the  owner  of  tlie  property  or  his 
executor,  or  adminiatrator,  and  convicted  thereof,  m  Buch 
case  the  property  shall  be  restored  to  the  owner" — has  no 
application  to  aach  a  case  as  the  present.  The  languagt?  ap- 
plies, and  is  obviously  intended  to  apply,  to  castas,  and  to 
these  only,  in  which  possession  has  o&ni  obtained  withont 
the  property  passing.  This  was  the  constraction  pnt  on  the 
statute  Dy  tms  court  in  Lindsay  v.  Oundy  (') ;  and  though 
the  view  there  taken  by  the  conrt  on  the  primary  question, 
as  to  whether  a  contract  had  been  made  by  the  sellers  with 
the  person  obtaining  the  goods,  was  reversed  on  appeal ;  the 
second  ground  of  the  judgment,  which  is  the  one  immedi- 
ately applicable  to  the  present  case,  remains  unshaken,  and 
we  have  no  hesitation  in  adhering  to  it.  And  it  is  strongly 
confirmed  by  the  case  of  Horwood  v.  Smith  ('),  which  was  a 
case  of  sheep  stolen  and  sold  by  the  thief  in  market  overt, 
and  in  which  the  thief  was  convicted  of  the  larceny ;  yet  it 
was  held  that,  as  the  conviction  did  not  take  place  till  after 
the  sale,  the  owner  was  not  entitled  to  restitution  nnder  21 
Hen.  8,  c.  11.  In  the  present  case,  as  in  the  foregoing,  there 
was  no  property  in  the  prosecutor  at  the  time  of  the  con- 
viction. It  had  been  parted  with  by  a  contract,  which, 
though  under  the  circumatances  voidable,  ceased  on  the  sale 
37]  *before  it  had  been  avoided  to  be  any  longer  void- 
able: and  as  to  which,  therefore,  the  right  of  the  plaintiff 
had  become  indefeasible.  It  cannot  have  been  the  inten- 
tion of  the  statute  to  defeat  it  nevertheless,  and  by  the  mere 
conviction  of  the  fraudulent  purchaser  to  deprive  the  inno- 
cent buyer  of  the  right  which,  according  to  the  decisions  in 
the  series  of  cases  already  referred  to,  had  become  absolate 
in  him. 
Our  iudtrment  must  therefore  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

plaintiff;  Knocker. 

defendant:  Langham. 

IB;  Ifl  Eng.  E.,  8B2.  {>)  2  T.  K.,  750. 

G15,  note;  16  id.,  quentlj  pnxured   fmm  pIsintifT  on  % 

243,  note;  24  id.,  forged  iaor%sge  ^,130.84,  vrbich   be 

614,  tlot« ;  8  Leg.  depoaited  in  a  bank  lo  his  credit,  and 

23S.  on  the  same  day  drew  bis  check  on  said 

a  member  of  the  bank    lo    defendants'    order    for    t)ie 

bedefeDdant  here-  amount  so  appropriated,  and  delivered 

received  13,600.84  the  Bame  to  defendant,  nlio  received  it. 

be  wrongfully  ap.  without  notice   or  knowledge  of  the 

ia  Dse  :  lie  aubse.  fraud  perpetrated  upon   pl&intlff,   and 


Vol  IV.]                         QUEEN»S  BENCH  DIVISION.  679 

Moyce  v.  Newington.  1878 

gAve  G.  credit  therefor  ;  the  check  was  pledge  cannot  be  made  of  stolen  goods, 
paid,  and  the  money  received  thereon  except  in  the  cases  mentioned  in  article 
used  by  defendant.  1489,  so  as  to  divest  the  real  owner  of 
In  an  action  to  recover  the  amount  so  his  right  to  reclaim  them  from  the  pur- 
received  by  defendant  from  G.,  held,  chaser  or  pledgee,  without  reimbursing 
that  defendant  having  received  the  the  price  paid  for  or  advances  made  on 
money  in  good  faith  and  in  the  ordi-  such  goods,  although  the  purchaser  or 
nary  coarse  of  business,  for  a  valuable  pledgee  may  have  bought  or  made  ad- 
consideration,  was  not  liable.  The  pos-  vances  on  the  stolen  goods  bona  fide  in 
session  of  money  vests  the  title  in  the  the  ordinary  course  of  his  business, 
holder,  as  to  third  persons  dealing  with  The  words,  "  nor  in  commercial  mat- 
him  and  receiving  it  in  due  course  of  ters  generally,"  in  article  2268,  do  not 
business  and  in  good  faith,  upon  a  con-  protect  a  trader  acquiring  stolen  goods 
sideration  good  as  between  the  parties,  in  any  commercial  transaction,  whether 
The  doctrine  that  an  antecedent  debt  from  a  trader  dealing  in  similar  articles 
is  not  such  a  consideration  as  will  cut  or  not,  but  apply,  apparently,  to  cases 
off  the  equities  of  third  parties  in  re-  where  the  possession  of  the  goods  is 
spect  to  negotiable  securities  obtained  obtained  in  a  commercial  transaction, 
by  fraud,  has  no  application  to  money  whether  by  sale  or  otherwise,  but  un- 
so  obtained  :  Stephens  v.  Board,  etfc.,  79  der  the  mme  circumHanees  by  which  a 
N.  Y.,  183,  distinguishing  Caussidiere  sale  would  be  protected  under  article 
«.  Beers,  2  Keyes,  198, 1  Abb.  Ct.  App.  1489  :  Gassils  v.  Crawford,  21  Lower 
Dec.,  333.  Canada  Jurist,  1. 

As  between  citizens  of  this  State,  the  See  Si  Leg.  News  (Lower  Can.),  225, 

title  to  personal  property  cannot  be  di-  discussing  the  cases  of    Edgerley  «. 

vested  without  the  assent  or  interven-  Bush  and  Cassils  9.  Crawford, 

tion  and  against  the  will  of  the  owner,  If  A.  sell  goods  to  B.,  who  sells  them 

by  the  removal  of  the  property  from  toC,  the  fact  that  A.  supposed  he  was 

the  State  by  another  having  no  author-  selling  the  goods  to  C.  through  B.  as 

ity  from  the  owner,  and  its  sale  in  an-  his  agent,  and   would  not  have  sold 

other  country  under  different  laws.  them  to  B.  on  his  sole  credit,  will  not 

6.    executed    to    plaintiff  a  chattel  entitle  A.  to  maintain  an  action  against 

mortgage  upon  a  span  of  horses,  both  C   for  the  conversion  of  the  j^)od8  : 

parties  then  residents  of  this  State,  and  Stoddard  v.  Ham,  129  Mass.  R.,  883. 

the  horses  were  in  the  State.   B.  subse-  See  18  Eng.  R.,  319  note ;  19  Eng. 

quently  took    the    horses    to  Canada  R.,  242  note. 

where  they  were    sold  by  a  regular  An  agent  authorized  to  sell  property, 

trader  dealing  in  horses,  the  purchaser  in  the  absence  of  any  express  limita- 

buying  in  gcx)d   faith  without  knowl-  tion  of  his  powers,  is  authorized  to  do 

edge  of  plaintiff's  claim.     Under  the  any  act  or  to  make  any  declaration  in 

laws  of  Canada,  property  cannot  be  re-  regard  to  the  property  found  necessary 

claimed  from  one  so  purchasing,  with-  to  make  a  sale,  and  usually  incidental 

out   refunding  to  him  the  price  paid,  thereto. 

Defendant,   a  resident  of  this  State,  Plaintiff  being  indebted  to  B.  &Co., 
bought  the  horses  in  Canada  from  such  note  brokers,  placed  in  their  hands  his 
purchaser ;  they  were  left  in  Canada,  promissory  note,  to  be  sold  at  a  dis- 
iJpon  refusal  of  defendant  to  deliver  count  of  twelve  per  cent,  and  proceeds 
them  up  on    demand,  this  action  for  applied  on  his  account.   Defendant  G. 
their  conversion  was  brought.     Held,  purchased  the  notes  of  B.  &  Co.  at  the 
that  plaintiff  was  entitled  to  recover :  discount  stated,  upon  the  representa- 
Edgerly  u.  Bush,  81  N.  Y.,  199,  revers-  tion  by  B.  &  Co.  that  they  were  first- 
ing  16  Hun,   80,   and    distinguishing  class  business  paper.     In    an    action 
Camel  «.  Sewell,  5  Hurl.  &  Norm.,  728  ;  among  other  things  to  compel  the  can- 
Cranch  ^.  McLachlin,  4  Johns.,   34;  eel lation  of  the  notes  as  usurious  :  held. 
The  Helena,  4  Rob.  Ad.,  3  ;  Greenwood  that  the  notes  had  no  inception  until 
V.  Curtis,  6  Mass.,  358.  they  were  passed  to  G.,  and  wore  there- 
in l»wer  Canada,  under  the  statute  fore  usurious  ;  but  that  B.  &  Co.  were 
of  that  province,  it  has  been  held,  that,  the  agents  of  plaintiff  in  making  the 
notwithstanding  anything  contained  in  sales  ;  that  he  was  bound  by  their  rep- 
articles  1488  and    2368    of  the  Civil  resentations,  and  so  was  estopped  from 
Code  of  Lower  Canada,  a  valid  sale  or  setting  up  usury.    Prior  to  the  ezeca- 
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tion  by  the  plaintiff  of  any  note  and  principal,  and  the  latter  receiTes  the 
hefore  B.  &  Co.  had  received  any  au-  fruits  of  it,  he  thereby  adopts  the 
thority  to  sell,  G.  applied  to  the  latter  fraudulent  acts  of  the  agent, 
to  purchase  notes,  stating  he  wanted  But  the  mere  receipt  by  the  owner 
first- class  business  paper,  B.  &  Co.  of  the  proceeds  of  his  own  property  is 
stated  that  they  would  have  paper  of  not  a  ratification  of  acollatend  contract 
that  kind,  mentioning  plaintiff's  name,  made  without  his  authority,  and  to 
They  subsequently  procured  a  note  which  he  never  knowingly  assented : 
from  plaintiff,  with  authority  to  sell  Smith  v.  Tracy,  86  N.  Y.,  79. 
and  apply  on  their  account,  he  know-  Defendant  made  his  promissory  note 
in^  at  the  time  that  it  was  to  be  sold  at  payable  to  plaintiff,  which  was  indorsed 
a  discount  of  twelve  per  cent.,  in  pur-  by  the  latter  and  by  T.  Judgment  was 
suance  of  a  prior  negotiation  on  the  obtained  thereon  by  the  holder,  who 
part  of  B.  &  Co.  This  note  B.  &  Co.  assigned  it  to  N.  for  the  benefit  of  T. 
sent  to  G.,  who  purchased,  and  the  Certain  real  estate  of  plaintiff's  was 
avails,  less  their  commission  for  sale,  sold  upon  the  execution  issued  on  said 
were  passed  by  B.  &  Co.  to  plaintiff's  judgment.  A.  purchased  and  took  a  cer- 
credit,  and  statement  of  sale  made  to  tificate  of  sale  for  the  benefit  of  T.  but 
him.  Plaintiff  had  been  a  large  pur-  in  his  own  name.  Defendant,  ignorant 
chaser  of  paper  from  B.  &  Co.  and  knew  of  the  sale,  and  deceived  by  T.,  paid  the 
their  method  of  effecting  sales,  and  it  judgment  in  full  to  T.,  receiving  a  for- 
was  customary  for  the  buyer  to  exact  mal  satisfaction  of  the  judgment  from 
representations  that  paper  sold  was  N.  Subseqently  plaintiff  paid  T.  the 
business  paper.  Held,  that  the  facts  amount  of  the  bid  on  the  sale,  and  re- 
justified  a  finding  that  the  note  was  ceived  an  assignment  of  the  sheriff's  cer- 
purchased  in  reliance  upon  representa-  tificate  from  N.  After  the  discovery  of 
tions  by  B.  &  Co.  that  it  was  business  the  fraud  practised  by  T.  plaintiff 
paper,  and  also  that  there  was  a  ratifi-  brought  an  action  against  him  therefor, 
cation  by  plaintiff  of  the  acts  and  decla-  obtained  judgment  and  collected  a  por- 
rations  of  B.  A  Co. :  Ahem  9.  Good-  tion  thereof.  He  then  brought  this  ac- 
speed,  72  N.  Y.,  108.  tion  to  recover  the  residue  of  the  money 

An  agent,  with  express  authority  to  paid  by  him.     Held, 

sell,  has  no  implied  authority  to  war-  1.  The  payment  of  the  judgment  to 

rant,  where  the  property  is  of  a  descrip-  T.  and  satisfaction  thereof  operated  to 

tion  not  usually  sold  with  warranty.  cancel  sale,  and  was,  in  fact,  a  redemp- 

One  employed  to  make  a  sale  of  bank  tion.     Plaintiff  was,   therefore,  under 

stock,  is  not  presumptively  empowered  no  obligation  to  redeem,  and  having 

to  warrant  it  in  the  name  of  his  prin-  paid  the  money  to  T.  in  ignorance  of 

cipal.  the  facts,  could   recover  U  back,  but 

The  receipt  of  the  proceeds  by  the  had  no  claim  against  defendant ;  and 
owner  of  the  stock,  in  ignorance  of  an  2.  Even  if  this  were  not  so,  plaintiff 
unauthorized  warranty  oy  the  agent,  had  the  election  to  affirm  sale,  claim  it 
is  not  a  ratification  of  the  unauthorized  as  payment  of  the  judgment  and  sue 
enp^i^ement.  defendant,  or  to  claim  the  sale  as  can- 
Where  a  party  claims,  receives  and  celled  by  the  transaction  between  de- 
retains  the  property  of  another,  know-  fendant  and  T. ,  and  sue  the  latter  to 
ing  that  it  was  obtained  by  an  unauthor-  recover  back  the  money  paid.  But  he 
ized  use  of  his  name,  it  is  a  ratification  could  not  pursue  both,  as  they  were  in- 
the  assumed  agency  of  which  evinces  consistent.  Having  elected  to  pursue 
his  assent  to  the  original  contract.  the  latter  remedy,  he  is  estopped  from 
So,  too,  where  an  agent,  acting  within  pursuing  the  former,  although  he  failed 
the  scope  of  his  actual  authority,  per-  to  recover  his  whole  judgment  of  T. : 
petrates  a  fraud  for  the  benefit  of  his  Goss  v.  Mather,  46  N.  Y.,  689. 
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[4  Qaeen*8  Bench  Division,  42.] 
June  21 ;  Dec.  20,  1878. 

*The  Queen  v.  Holbrook  and  Others.  [42 

JAbel — Criminal  Jh/ormalian — ArUhority,  Content^  or  Knowledge  of  Defendantt  Puhli- 
eaiion  without — 6  A  7  Vict,  c.  96,  ».  7 — lAdbiUty  of  Ftoprietor  of  Newtpaper  for 
aet»  of  Editor, 

The  7th  section  of  6  A  7  Vict.  c.  96,  enacts  that  "  whensoeyer  upon  the  trial  of  wiy 
indictment  or  information  for  the  publication  of  a  libel,  under  the  plea  of  not  guilty, 
evidence  shall  have  been  given  which  shall  establish  a  presumptive  case  of  publi- 
cation against  the  defendant  by  the  act  of  any  other  person  by  his  authority,  it  shall 
be  competent  to  such  defendant  to  proye  that  such  publication  was  made  without 
his  authority,  consent,  or  knowledge,  and  that  the  said  publication  did  not  arise  from 
want  of  due  care  or  caution  on  his  part." 

On  the  trial  of  a  criminal  information  for  libel  against  the  proprietors  of  a  news- 
paper it  appeared  that  the  defendants  had  appointed  an  editor  with  general  authority 
to  conduct  the  paper,  and  left  it  entirely  to  nis  discretion  what  should  be  inserted 
therein,  and  that  such  editor  had  inserted  the  libel  in  question  without  the  knowl- 
edge or  express  authority  of  the  defendants.  The  jury  found  the  defendants  guilty. 
On  a  motion  for  a  new  trial  on  the  ground  that  the  verdict  was  against  evidence, 
and  of  misdirection: 

Held  (by  Cockbnrn,  C.J.,and  Lush,  J.,  Mellor,  J.,  dissenting),  that  the  general  au- 
thority given  to  the  editor  was  not  per  ee  evidence  that  the  defendants  had  authorized 
or  consented  to  the  publication  of  the  libel,  within  the  meaning  of  6  <ft  7  Vict.  c.  96, 
B.  7 ;  and  that,  as  the  learned  judge  at  the  trial  had  summed  up  in  terms  which  might 
have  led  the  jury  to  suppose  that  it  was,  and  the  jury  had  apparently  given  their 
yerdict  on  that  footing,  there  must  be  a  new  trial. 

In  this  case  a  criminal  information  had  been  obtained  bv 
J.  Howard  against  the  defendants,  R.  E.  G.,  and  A.  R.  Hol- 
brook, the  proprietors  of  the  Portsmouth  Gazette^  for  a  libel 
pablished  in  that  newspaper.  The  case  was  tried  in  the 
first  instance  before  Lindley,  J.,  at  the  Winchester  Summer 
Assizes,  1877,  when  a  verdict  of  guilty  against  all  the  de- 
fendants  was  found  by  the  jury  under  the  learned  judge's 
direction.  This  verdict  was  set  aside  on  the  ground  of  mis- 
direction, and  a  new  trial  ordered :  see  the  report  of  the 
case  C).  The  second  trial  took  place  before  Grove,  J.  The 
facts  of  the  case  as  proved  on  the  second  trial  did  not  ma- 
terially differ  from  those  proved  on  the  first,  and  are  fully 
set  out  in  the  report  above  referred  to^and  the  judgments 
reported  below.  It  appeared  that  the  defendants  intrusted 
the  editorial  department  of  the  newspaper  to  one  Green. 
He  stated  that  they  *appointed  him  with  general  au-  [43 
thority  to  conduct  the  paper,  that  they  left  it  entirely  to  his 
discretion  what  should  be  put  in  the  paper,  and  that  they 
never  took  notice  of  his  articles  one  way  or  the  other.     It 

0)  8  Q.B.  D.,  60;  ante,  53. 

28  Eng.  Rep.  86 
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appeared  that  the  libel  ill  question,  which  was  in  the  form  of 
a  letter,  was  inserted  by  Green  without  the  knowlevit^e  or 
express  authority  of  the  defendants,  one  of  whom  was  ab- 
sent from  Portsmouth  at  the  time.  The  learned  judge,  in 
summing  up  at  the  second  trial,  left  it  to  the  jury  to  say 
whether  the  general  authority  to  the  editor  included  an  au- 
thority to  publish  the  libel  complained  of.  The  jury  found 
all  the  defendants  guilty. 

Cole^  Q.C.,  moved  for  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection,  and  that  the  verdict  was  against 
evidence,  contending  that  the  learned  judge  had  misdirected 
the  jury,  in  not  sufficiently  pointing  out  to  them  the  differ- 
ence between  criminal  and  civil  proceedings  for  libel  in 
regard  to  the  effect  of  the  general  authority  given  to  the 
editor  by  the  defendants,  and  in  not  directing  them  that  an 
authority  with  relation  to  the  publication  of  the  particular 
libel  must  exist  since  6  &  7  Vict.  c.  96,  s.  7,  in  order  to 
render  the  defendants  criminally  responsible. 

A  rule  nisi  having  been  granted, 

June  21.  Charles^  Q.C.,  and  A.  L,  S-mith^  showed  cause: 
It  is  submitted  that  it  must  be  a  question  for  the  jury 
whether  the  general  authority  given  to  the  editor  included 
an  authority  to  publish  the  libel  in  question,  and  that  the 
jury  were  fairly  entitled  on  the  evidence  to  come  to  the 
conclusion  that  there  was  authority  to  publish  the  libel,  or 
an  absence  of  due  care  and  caution  on  the  part  of  the  de- 
fendants in  respect  of  the  publication  of  the  same.  Meg.  v. 
Holbrook  {')  only  decided  that  the  general  authority  does 
not  necessarily  as  a  matter  of  law  involve  the  authority  to 
publish  the  particular  libel,  as  would  be  the  case  in  a  civil 
action  for  libel,  but  it  must  be  a  question  for  the  jury,  taking 
all  the  circumstances  into  consideration,  whether  such  a 
general  authority  iij  the  particular  case  included  authority 
to  publish  the  particular  article  complained  of.  The  evi- 
dence of  the  editor  is  that  an  altogether  unlimited,  plenary 
44]  discretion  was  vested  in  him,  and  that  *the  defend- 
ants never  took  any,  notice  of  what  he  inserted  either  vray. 
It  would  be  a  most  dangerous  result  of  the  statute  that  the 
proprietor  of  a  paper  should  escape  from  responsibility  by 
giving  a  plenary  aiscretion  to  an  editor  and  never  taking 
any  notice  of  what  he  inserts,  however  libellous  it  may  be, 
while  at  the  same  time  he  takes  the  profit  derived  from  the 
sale  of  the  paper.  All  that  the  statute  intended  was  that  it 
should  no  longer  be  the  law  that  the  proprietor  should  be 

O  3Q.  B.  D.,  60;  atite,  63. 
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conclusively  presumed  to  have  authorized  the  publication 
of  anything  inserted  in  the  paper. 

[They  cited  Cooper  v.  Stadei^yi 

CoU^  Q.C.,  and  Folkard^  supported  the  rule:  A  general 
authority  to  conduct  the  editorial  department  of  a  news- 
paper, so  far  as  criminal  proceedings  are  concerned,  only 
includes  authority  to  conduct  it  lawfullv.  An  authority  to 
commit  a  crime  is  not  to  be  implied.  The  learned  judge  in 
summing  up  did  not  sufficiently  point  out  to  the  jury  the 
difference  that  there  is  in  this  respect  between  civil  and 
criminal  proceedings.  It  is  contended  that  the  intention  of 
the  statute  was  to  do  away  with  the  anomalous  state  of  the 
criminal  law  theretofore  existing  with  regard  to  libel,  and 
to  render  the  law  of  libel  uniform  with  the  remainder  of  the 
criminal  law,  by  making  the  existence  of  a  criminal  intent 
necessary  to  the  crime  of  libel.  The  dangerous  conse- 
quences suggested  on  the  other  side  do  not  follow,  because 
the  party  lioelled  has  his  remedy  by  civil  action  against  the 
proprietor,  who  is  still  liable  civilly  in  respect  of  the  conduct 
of  his  servant  the  editor.  [They  cited  Poulton  v.  London 
and  South  Western  Ry,  Co,  (*).] 

Cut.  adv.  vult 

Dec.  20.  The  following  judgments  were  delivered : 
Lush,  J. :  The  question  presented  for  our  decision  on  this 
rule  is  substantially  that  which  arose  upon  the  former  motion 
for  a  new  trial,  and  which  was  argued  in  November  of  the 
last  year.  Upon  the  first  trial  it  was  j)roved  that  the  literary 
department  oi  the  newspaper  in  question  had  been  intrusted 
to  an  editor,  who  inserted  in  it  what  he  thought  fit  in  the 
way  of  articles,  correspondence,  &c. ;  that  of  the  three  de- 
fendants, who  were  proprietors  *of  the  paper,  each  [45 
took  the  management  of  a  particular  department  of  the 
business  other  than  the  literary  department ;  that  at  the  time 
of  publication  of  the  libel  one  of  them  was  absent  from 
home  on  account  of  ill-health,  and  that  neither  of  them  had 
given  any  authority  for  or  consent  to  the  publication  com- 
plained of,  or  had  any  knowledge  of  the  libellous  article 
until  his  attention  was  called  to  it  after  the  paper  was  in  cir- 
culation. My  Brother  Lindlev  on  that  occasion  ruled  as  a 
matter  of  law  that,  as  an  authority  had  been  given  to  the 
editor  to  edit  the  paper  and  to  insert  what  he  thought  fit 
without  supervision  or  control,  the  libel  could  not  be  said  to 
have  been  published  without  the  authority  of  the  defend- 
ants, within  the  meaning  of  the  act  6  &  7  Vict.  c.  96,  s.  7. 

(«)  6  II.  L.  C,  746,  at  p.  793.  0  Law  Rep.,  2  Q.  B.,  534. 
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The  Lord  Chief  Justice  and  myself  took  a  different  view 
of  the  meaning  of  that  section,  and  for  reasons  we  then 
gave,  we  held  that  the  ''authority"  mentioned  in  the  7th 
section  was  an  authority  to  publish  the  libel,  and  that  the 
general  authority  given  to  the  editor,  to  use  his  discretion 
in  admitting  or  rejecting  articles  or  correspondence,  was  not 
of  itself  sufficient  under  the  circumstances  to  make  the  pro- 
prietor criminally  responsible. 

Upon  the  second  trial,  the  ruling  in  which  is  now  in  ques- 
tion, the  evidence  of  authority  was  carried  no  further  than 
on  the  former  occasion,  but  instead  of  holding  as  a  matter 
of  law  that  the  7th  section  of  the  act  did  not  protect  the  de- 
fendants, the  learned  judge  left  the  question  of  authority  to 
the  jury,  but  without  such  an  explanation  of  the  meaning 
of  the  section,  as  appeared  to  the  majority  of  the  court  on 
the  previous  occasion  to  be  required,  in  order  to  enable  the 
jury  properly  to  apply  it  to  the  facts.  Other  grounds,  such 
as  want  of  due  care  and  caution,  the  omission  to  stop  the 
sale  of  papers  outstanding  in  the  hands  of  retail  sellers, 
when  the  attention  of  the  two  defendants,  who  were  in 
Portsmouth,  was  called  to  the  objectionable  article,  and  the 
inadvertent  sale  in  the  shop  afterwards  of  another  copy  of 
the  paper,  were  also  put  forward,  but  the  jury  must  have 
found  their  verdict  on  the  question  of  authority,  inasmuch 
as  they  implicated  the  absent  defendant,  against  whom  these, 
which  I  may  call  minor  matters  of  complaint,  were  not  and 
could  not  have  been  made.  As  my  Brother  Mellor,  after  a 
46]  second  argument,  retains  the  opinion  *which  he  ex- 
pressed before,  and  as  my  Brother  Grove,  as  I  infer  from 
nis  summing  up,  rather  inclines  to  the  same  opinion,  I  have 
carefully  reviewed  the  authorities  and  the  argument,  and 
after  the  best  consideration  which  I  can  give  to  the  case,  I 
am  constrained  to  hold  that  the  construction  of  the  act 
which  the  Lord  Chief  Justice  and  myself  adopted  on  the 
former  occasion  is  the  true  construction.  It  must  be  ad- 
mitted that  the  7th  section,  upon  which  the  question  turns, 
is  not  so  precise  and  clear  as  it  might  have  been.  In  order 
to  ascertain  the  intention  of  the  Legislature,  we  must  have 
recourse  to  the  well-known  rule  of  construction  laid  down 
by  Coke,  C.J.,  in  HeydorCs  Ca^e{'):  "For  the  sure  and 
true  construction  of  all  statutes  in  general,"  he  says,  *'(be 
they  penal  or  beneficial,  restrictive  or  enlarging  of  the  com- 
mon mw)  four  things  are  to  be  discerned  and  considered : 
Ist,  what  was  the  common  law  before  the  making  of  the  act ; 
2d,  what  was  the  mischief  and  defect  for  which  the  common 

(')  3  Rep.,  7  a. 
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law  did  not  provide ;  3d,  what  remedy  the  parliament  hath 
resolved  and  appointed  ;  4th,  the  true  reason  of  the  remedy, 
and  then  the  office  of  the  judges  is  always  to  make  such 
construction  as  shall  suppress  the  mischief  and  advance  the 
remedy." 

Pursuing  this  line  of  reasoning,  the  first  question  is,  what 
was  the  law  as  regards  the  criminal  liability  of  the  proprie- 
tor of  a  newspaper  for  libel.  Libel  on  an  individual  is,  and 
has  always  been,  regarded  as  both  a  civil  injury  and  a  crimi- 
nal offence.  The  person  libelled  may  pursue  his  remedy 
for  damages  or  prefer  an  indictment,  or  by  leave  of  the 
court  a  criminal  information,  or  he  may  both  sue  for  dam- 
ages and  indict.  It  is  ranked  amongst  criminal  offences  be- 
cause of  its  supposed  tendency  to  arouse  angry  passion, 
provoke  revenge,  and  thus  endanger  tha  public  peace,  but 
the  libeller  is  not  the  less  bound  to  make  compensation  for 
the  pecuniary  or  other  loss  or  injury  which  the  libel  might 
have  occasioned  to  the  person  libelled.  In  this  respect  libel 
stands  on  the  same  footing  as  an  assault  or  any  other  injury 
to  the  person.  But  the  publication  of  a  libel,  when  prose- 
cuted as  a  criminal  offence,  was  treated  upon  an  exceptional 
principle,  and  with  exceptional  severity.  The  maxim  *' re- 
spondeat superior,"  which  (with  rare  exceptions  founded 
on  reasons  not  applicable  to  *libel,  and  which  I  will  [47 
presently  notice)  pertains  to  civil  liability  only,  was  applied 
to  an  indictment  for  libel,  and  the  proprietor  of  a  news- 

Eaper  in  which  a  libellous  article  had  been  inserted  was 
eld  to  be  criminally  as  well  as  civilly  responsible  for  it, 
though  he  had  never  authorized  it,  nor  had  anything  to  do 
with  its  insertion,  and  whether  the  editor  had  inserted  it  by 
negligence  or  wilfully.  It  was  not  so  in  other  cases  of  per- 
sonal injury.  If  a  coachman  accustomed  to  drive  were, 
while  engaged  on  his  master^  s  business,  by  carelessness  or 
furious  driving,  to  cause  the  death  of  another,  the  master 
would  be  liable  to  an  action  for  damages,  but  not  to  a  crimi- 
nal prosecution.  The  offending  servant  alone  could  be? 
charged  with  the  manslaughter.  And  if  the  coachman  were 
to  be  found  guilty  of  such  an  offence  while  using  his  mas- 
ter's carriage  without  his  permission  and  upon  his  own  busi- 
ness, or  if  while  doing  his  master's  work  he  were  wantonly 
to  assault  another,  the  master  would  not  be  liable  even  to 
an  action  for  damages.  Subject  to  the  exceptions  already 
referred  to,  the  criminal  law  makes  no  one  punishable  for 
an  offence  but  the  person  who  either  committed  it  or  incited 
and  procured  the  other  to  commit  it,  or  who  aided  in  its 
commission.     I  need  only  select  two  cases  from  the  books 
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to  show  what  the  criminal  law  of  libel  was.  The  one  is 
Rex  V.  WaZterl^).  A  criminal  information  had  been  filed 
against  the  proprietor  of  the  Times  for  a  libel  on  a  lady. 
The  defendant  pleaded  not  guilty,  and  proved  at  the  trial 
that,  although  he  was  the  proprietor  of  the  paper,  he  had 
nothing  to  do  with  the  conducting  of  it,  that  he  resided  en- 
tirely in  the  country,  and  that  his  son  was  concerned  in  the 
conducting,  of  the  paper  without  any  interference  on  his 

Sart.  Mr.  Erskine,  his  counsel,  contended  upon  this  evi- 
ence  that,  though  his  client  might  be  liable  in  a  civil  suit 
for  all  acts  of  his  agent,  it  was  otherwise  when  he  had  to  an- 
swer criminally;  that  though  the  proving  him  to  be  the 
proprietor  of  the  paper  might  prima  fade  subject  him 
criminally,  it  was  otherwise  when  it  was  clearly  shown  that 
the  fact  of  the  publication  was  not  his,  nor  done  with  his 
privitj^;  that  ^^  actus  nonfacit  reum^  nisi  mens  sit  rea^^^  so 
that,  if  the  act  of  publication  which  constituted  the  crime 
was  proved  to  be  that  of  another,  the  jury  would  be  bound 
48]  to  acquit  the  defendant.  Lord  Kenyon  said  *he  was 
*' clearly  of  opinion  that  the  proprietor  of  a  newspaper  was 
answerable  criminally  for  the  acts  of  his  servants  or  agents 
for  misconduct  in  the  conducting  of  the  paper,  that  this  was 
not  his  opinion  only,  but  that  of  Lord  Hale,  Justice  Pow- 
ell, and  Justice  Foster,  all  high  law  authorities,  and  to 
which  he  subscribed.  This  was  the  old  and  received  law  for 
above  a  century,  and  was  not  to  be  broken  in  upon  by  any 
new  doctrine  upon  libel."  This  occurred  in  1808.  I  have 
cited  the  case  m  full  from  the  report  because  of  its^xact 
analogy  in  all  material  circumstances  to  the  present  case. 
The  other  case  is  that  of  Colbourn  v.  PatToore  ("),  tried  in 
1834.  A  criminal  information  had  been  filed  against  Mr. 
Colbourn  as  the  proprietor  of  the  Gouri  Jonrnal^  for  a  libel 
on  a  lady.  He  pleaded  guilty,  and  was  sentenced  to  pay  a 
fine  of  £100  and  to  be  imprisoned  till  the  fine  was  paid. 
He  paid  the  £100,  and  then  brought  an  action  against  his 
editor  for  breach  of  duty  in  inserting  the  libellous  para- 
graph, alleging  that  it  was  done  without  his  authority  or 
knowledge,  and  in  violation  of  the  contract  between  them. 
This  allegation  was  fully  proved,  and  a  verdict  was  given 
for  the  plaintiff  for  a  sum  by  way  of  damages,  which  in- 
cluded the  £100  penalty.  A  motion  was  then  made  to  ar- 
rest the  judgment,  on  the  ground  that  the  plaintiff  was  in 
contemplation  of  law  a  party  to  the  offence,  and  one  wrong- 
doer cannot  have,  in  a  court  of  law,  contribution  or  redress 
against  another  who  was  his  accomplice.     The  judgment 

(«)  8  Esp.,  21.  («)  1  C.  M.  4  R.,  78, 
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was  ultimately  arrested,  because  of  a  defect  in  the  plead- 
ings, it  not  being  alleged  that  the  plaintiff  did  not  sanction 
the  circulation  of  the  journal  after  he  knew  of  the  libel, 
and  so  become  actual ''  publisher"  of  the  libel.  But  the  case 
is  important  for  the  unanimity  which  evidently  prevailed 
both  on  the  bench  and  between  the  counsel  on  both  sides 
as  to  the  state  of  the  law.  The  late  Mr.  Justice  Maule  was 
counsel  for  the  defendant,  the  editor,  and  it  never  occurred 
to  his  astute  and  well-informed  mind  to  suggest  that  Mr. 
Colbourn  brought  the  mischief  upon  himself  by  pleading 
guilty,  and  that  he  might  have  defended  himself  by  proving 
the  real  facts.  This  would  have  been  an  obvious  ground  or 
defence  for  his  client.  On  the  contrary,  he  admits  in  his 
argument  "the  law  has  made  the  proprietor  of  a  newspaper 
criminally  answerable  for  the  publication  of  a  libel  m  its 
*colnmns,  whether  the  libel  was  inserted  with  or  with-  [49 
out  his  knowledge,"  and  his  only  argument  was,  tnat 
though  the  plaintiff  was  actually  innocent,  the  two  parties 
were  in  the  eye  of  the  law  equally  guilty.  Sir  William  Fol- 
lett,  on  the  part  of  Mr.  Colbourn,  contended  that,  as  his 
client  was  in  fact  innocent,  the  rule  of  law  which  prohibited 
a  claim  for  redress  hy  one  wrongdoer  against  another  ought 
not  to  be  held  applicable.  Baron  Alderson  remarked,  in 
the  course  of  the  argument,  ''Is  it  not  more  correct  to  say 
that  the  plaintiff  was  actually  ignorant  but  legally  cogni- 
zant ? "  He  afterwards  remarKs,  "  A  master  is  presumed  to 
authorize  the  insertion  of  a  libel ;  in  other  cases  he  is  not 
presumed  to  authorize  the  wilful  act  of  his  servant,  either 
m  civil  or  criminal  proceedings.  Does  not  the  proprietor  of 
a  newspaper  give  authority  to  the  editor  to  publish  every- 
thing libellous  or  not  ? " 

This,  then,  was  the  state  of  the  law  before  the  act  was 
passed.     The  proprietor  of  a  newspaper  which  contained  a 

Eersonal  libel  was  treated  as  a  criminal,  though  he  had  not 
imself  committed  the  criminal  act,  nor  procured  or  incited 
another  to  commit  it,  nor  aided  in  its  commission,  nor  knew 
that  it  was  about  to  be  committed.  I  think  it  cannot  be 
doubted  from  the  tenor  of  the  act  itself,  apart  from  its  his- 
torical origin,  that  the  intention  of  the  Legislature  was, 
amongst  other  things,  to  mitigate  the  rigor  of  the  common 
law  in  this  particular,  and  to  place  the  proprietor  of  a  news- 
paper in  the  same  position  as  any  other  employer  whose 
servant  had  in  the  course  of  his  employment  committed  an 
offence  against,  and  to  the  injury  of,  a  third  person.  The 
act  is  entitled,  "An  Act  to  Amend  the  Law  of  Libel,"  and 
its  declared  objects  are — 1st,  the  better  protection  of  private 
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character;  2dl7,  the  more  effectually  securing  the  liberty 
of  the  press ;  and,  3dly,  the  better  preventing  abuses  in 
exercising  the  said  liberty." 

The  second  object  forms  the  subject  of  several  sections, 
and  by  them  the  defendant  in  an  action  for  libel  is  allowed 
to  give  in  evidence  in  mitigation  of  damages,  under  certain 
conditions,  an  apology,  and  to  pay  money  into  court ;  and 
the  defendant  in  an  indictment  or  information  is  permitted 
to  plead  the  truth  as  a  justification,  provided  he  sdows  that 
the  publication  was  for  the  public  benefit,  and  to  be  entitled 
to  costs  u|>on  a  verdict  of  not  guilty.  Between  these  latter 
50]  provisions  comes  the  7th  section,  the  *true  meaning  of 
which  is  the  question  now  before  us.  The  words  are,  "when- 
soever upon  ttie  trial  of  any  indictment  or  information  for  the 
publication  of  a  libel,  under  the  plea  of  not  guilty,  evidence 
shall  have  been  given  which  shall  establish  a  presumptive 
case  of  publication  against  the  defendant  by  the  act  of  any 
other  person  by  his  authority,  it  shall  be  competent  to  such 
defendant  to  prove  that  such  publication  was  made  without 
his  authority,  consent,  or  knowledge,  and  that  the  said  pub- 
lication did  not  arise  from  want  of  due  care  and  caution  on 
his  part."  Although  the  section  is  wanting  in  precision,  it 
seems  clear  that  the  word  *' publication,"  wnerever  it  occurs 
in  the  section,  points  to  the  libel  and  not  to  the  newspaper. 
The  section  says  nothing  about  newspapers ;  it  applies  to 
any  printed  or  written  slander,  whether  contained  in  a  news- 
paper, book,  pamphlet,  handbill,  or  letter.  What  it  deals 
with  is  the  libel  and  nothing  more.  Again,  the  clause  does 
not  say  what  is  to  be  the  eflfect  of  proving  the  negative,  but 
there  can  be  as  little  doubt  that  it  means  it  to  be  an  entire 
defence,  entitling  the  defendant  to  a  verdict  and  not  merely 
to  a  mitigation  of  punishment.  The  effect  of  it  read  by  the 
li^ht  of  previous  decisions,  and  read  so  as  to  make  it  reme- 
dial, must  be  that  an  authority  from  the  proprietor  of  a  news- 
paper to  the  editor  to  publish  what  is  libellous  is  no  longer 
to  be,  as  it  formerly  was,  a  presumption  of  law,  but  a  ques- 
tion of  fact.  Before  the  act  the  only  question  of  fact  was 
whether  the  defendant  authorized  the  publication  of  the  pa- 
per ;  now,  it  is  whether  he  authorized  the  publication  of  the 
libel.  It  is  true  that  the  production  of  the  paper  which 
contains  the  libel,  coupled  with  proof  that  the  defendant  is 
the  proprietor,  is  priTna  facie  evidence  that  he  caused  the 
publication  of  the  libel,  and  the  onus  is  on  him  to  prove  the 
negative.  But  wheti  he  has  proved  that  the  literary  depart- 
ment was  intrusted  entirely  to  an  editor,  the  question  what 
was  the  extent  of  the  authority  which  that  employment  in- 
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volved  is  to  be  tried  upon  the  principle  which  is  applicable 
to  all  other  questions  of  antbority.  And  I  think  tne  jury 
ought  to  be  told,  in  this  as  in  every  other  case,  that  criminal 
intention  is  not  to  be  presumed,  but  is  to  be  proved,  and 
that,  in  the  absence  of  any  evidence  to  the  contrarv,  a  per- 
son who  employs  another  to  do  a  lawful  act  is  to  be  taken 
to  authorize  him  to  do  it  in  a  lawful  and  not  in  an  unlawful 
♦manner.  This  is  the  doctrine  which  is  applied  to  [51 
other  cases  of  wrongs  done  by  servants,  when  it  is  sought 
to  fix  with  criminal  liability  the  employer,  and  the  statute 
intended  to  plac«  libel  upon  the  same  footing  in  this  respect 
as  other  torts.  Otherwise  the  statute  has  afforded  no  rem- 
edy for  an  admitted  anomaly,  and  the  case  of  Rex  v  Wal- 
ter Q,  if  it  occurred  to-morrow,  must  be  decided  as  it  was 
decided  in  1808.  Although  the  employer  is  liable  civilly 
for  such  a  wrong,  this  is  not  upon  the  presumption  of  au- 
thority but  by  virtue  of  the  maxim  ^^respondeaz  superior j^^ 
which  on  grounds  of  policy  and  general  convenience  puts 
the  master  in  the  same  position  as  if  he  had  done  the  wrong 
himself,  a  maxim  whicn,  as  I  before  observed,  pertains  to 
civil  and  not,  except  in  rare  instances,  to  criminal  liability. 
I  am  far  from  saying  that  the  mere  appointment  of  an  ed- 
itor without  supervision  or  control  may  not,  in  some  cases, 
involve  an  authority  to  publish  libels.  If  the  paper  was  a 
calumnious  paper,  its  general  character  would  negative  the 
ordinary  presumption  of  innocent  intention,  and  fairly  lead 
to  the  inference  that  the  proprietor  authorized  the  insertion 
of  slanderous  articles.  But  that  cannot  be  said  of  a  respect- 
able paper  as  the  one  in  question  is  admitted  to  be. 

The  exceptional  class  of  cases  to  which  I  have  referred 
are  public  nuisances.  In  these  cases  the  wrong  is  done  to 
the  public  and  not  to  any  particular  individual,  and  in  that 
case  no  one  can  sue  for  damages  unless  he  happens  to  have 
sustained  some  exceptional  iniury.  Of  such  a  class  the  case 
of  Beg.  V.  Stephens  i^)  is  an  illustration.  The  workmen  of 
the  owner  of  a  quarry  had  stacked  the  refuse  of  the  quarry 
by  the  side  of  a  navigable  river,  in  such  a  manner  that  it 
fell  into  the  stream  and  obstructed  the  navigation,  and  al- 
though the  owner  proved  that  he  lived  at  a  distance,  and 
did  not  know  what  was  being  done,  and  although  he  had 

given  directions  to  the  contrary,  he  was  held  criminally  lia- 
le  for  the  nuisance.  Here  tne  wrong  was  common  to  all 
the  public,  and  the  remedy  by  indictment  was  the  only  rem- 
edy. This  was  the  ground  or  the  decision.  Libel,  as  1  have 
already  observed,  does  not  belong  to  this  class,  but  to  the 

{')  8  Esp.,  21.  (•)  Law  Rep.,  1  Q.  B.,  702. 
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ordinary  class  of  offences  against  the  person.  I  am  there- 
62]  fore  of  opinion  that  the  direction  *to  the  jury  was  im- 
perfect and  the  verdict  wrong,  and  consequently  that  the 
verdict  ought  to  be  set  aside. 

Mellor,  J. :  The  question  for  consideration  in  this  case 
arose  upon  the  trial  before  Mr.  Justice  Grove  of  a  criminal 
information  against  the  defendants,  who  are  the  proprietors 
and  publishers  of  the  Portsmouth  Times  and  National 
Qazette^  for  a  libel  on  a  Mr.  Howard,  contained  in  that 
newspaper.  On  the  trial  the  verdict  passed  against  all  the 
defendants,  and  they  were  all  found  guilty  of  the  offence. 
There  had  been  a  former  trial  of  the  case,  in  which  the  judge 
had  directed  a  verdict  to  be  entered  against  all  the  defend- 
ants, on  the  ground  that  they  did  not,  upon  the  evidence 
then  given,  come  within  the  true  intent  and  meaning  of  the 
7th  section  of  6  &  7  Vict.  c.  96. 

A  rule  for  a  new  trial  was  thereupon  obtained  by  Mr. 
Cole,  and  afterwards  made  absolute,  on  the  ground  that  the 
judge  ought  not  to  have  withdrawn  the  question  from  the 
jury,  but  should  have  left  it  to  them  upon  that  evidence 
with  a  suitable  direction. 

The  only  respect  in  which  my  present  judgment  differs 
from  that  which  I  gave  on  the  former  trial  is,  that  I  think 
that  I  was  wrong  in  holding  that  the  judge  was  right  in 
withdrawing  the  evidence  from  the  consideration  of  the  jury 
and  deciding  upon  it  himself.  On  the  last  trial  Mr.  Justice 
Grove  left  the  question  to  the  jury,  with  a  careful  and  elab- 
orate summing  up,  and  they  thereupon  found  a  verdict  of 
guilty  against  all  the  defendants. 

Upon  the  hearing  of  the  present  rule  Mr.  Cole,  for  the  de- 
fendants, made  several  objections  to  the  verdict,  viz.,  on  the 
ground  that  it  was  against  the  weight  of  the  evidence,  and 
on  the  ground  of  misdirection  by  the  judge. 

On  the  argument  against  that  rule  the  only  substantial 
question  turned  upon  the  construction  of  the  statute  6  &  7 
Vict.  c.  96,  entitled,  "An  Act  to  amend  the  Law  respecting 
Defamatory  Words  and  Libel."  The  recital  to  the  first  sec- 
tion shows  the  object  of  the  act  to  have  been  ''for  the  better 
protection  of  private  character  and  for  more  effectually  se- 
curing the  liberty  of  the  press,  and  for  better  preventing 
abuses  in  exercising  the  said  liberty. ^^ 

The  section  upon  which  the  matter  more  particularly 
53]  depends  *is  the  7th,  which  enacts  "that  whensoever 
upon  the  trial  of  an  indictment  or  information  for  the  pub- 
lication of  a  libel,  under  the  plea  of  not  guilty,  evidence 
shall  have  been  given  which  snail  establish  a  presumptive 
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case  of  publication  against  the  defendant  by  the  act  of  anv 
other  person  by  his  authority,  it  shall  be  competent  to  such 
defendant  to  prove  that  such  publication  was  made  without 
his  authority  J  consent,  or  knowledge,  and  that  the  said  pub- 
lication did  not  arise  from  want  of  due  care  and  caviion  on 
his  part."  I  regret  that  there  exists  a  difference  of  opinion 
amongst  the  judges  who  heard  the  argument  as  to  the  true 
construction  of  this  statute.  1  have  read  the  verv  able  ar- 
guments of  my  Lord  Chief  Justice  and  my  Brother  Lush 
with  care,  and  regret  that  I  am  not  able  to  come  to  the  same 
conclusion  with  them. 

I  admit  the  force  of  their  reasoning,  but  it  does  not  satisfy 
all  the  difficulties  in  the  construction  which  press  upon 
my  mind. 

I  am  of  opinion,  therefore,  that  the  rule  should  be  dis- 
charged, and  that  the  verdict  should  stand. 

The  several  defendants  were  joint  proprietors  of  the  news- 
paj)er  in  question,  and  each  contributed  his  assistance  in 
various  departments  to  the  management  and  publication  of 
the  same,  but  neither  of  them  took  part  in  the  editorial 
management  of  it,  but  that  department  was  by  the  defend- 
ants devolved  upon  a  manager  named  Green,  who  it  ap- 
peared on  the  evidence  had  procured  the  article  in  question 
to  be  written,  and  had  caused  it  to  be  inserted  in  the  news- 
paper. 

The  defendants  were  not  any  of  them  aware  of  the  insertion 
of  the  offensive  article  in  the  newspaper  until  after  the  pub- 
lication thereof,  when  their  attention  was  called  to  it.  I  do 
not  stop  to  refer  to  the  subsequent  sale  of  a  single  paper,  or 
to  the  steps  taken  on  the  part  of  the  defendants  to  stop  the 
further  circulation  of  the  newspaper,  when  they  became 
aware  of  the  libel.  I  consider  that  the  evidence  of  Mr. 
Green,  the  manager  appointed  by  the  defendants,  raises  the 
real  question  in  the  case,  and  it  is  upon  that  evidence  that  I 
base  my  opinion.  Mr.  Green  being  called  as  a  witness  on 
the  part  of  the  defendants,  said  that  they,  the  defendants, 
*' leave  it  entirely  to  my  discretion  what  I  shall  put  in  the 
paper;  they  appointed  me  with  general  authority  to  con- 
duct the  paper ;  they  have  never  taken  notice  of  my  articles 
one  way  *or  the  other;  they  have  never  found  fault  [54 
with  the  articles."  It  is  difficult  to  conceive  of  an  author- 
ity more  complete  or  unfettered,  and  it  appears  to  me  that 
by  so  constituting  Mr.  Green  the  editor  with  such  author- 
ity the  defendants  must  be  taken  to  have  authorized  the 
insertion  of  every  matter  appearing  in  the  newspaper  in 
question.     The  recital  in  the  statute  defines  one  main  object 
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of  it  to  have  been  ^Hhe  hetter  protection  of  private  character^ 
as  well  as  the  "more  effectually  securing  the  liberty  of  the 
press,"  which  I  concede  to  be  a  perfectly  reasonable  object. 
The  words  are,  "whenever,  upon  the  trial  of  any  indict- 
ment or  information  for  the  publication  of  a  libel,  under  the 
plea  of  not  guilty,  evidence  shall  have  been  given  which 
shall  establish  a  presumptive  case  of  publication  against 
the  defendant  by  the  act  of  any  other  person  by  his  author- 
ity, it  shall  be  competent  to  such  defendant  to  prove  that 
such  publication  was  made  without  his  authority,  consent, 
or  knowledge."  Now,  I  think  that  these  words  may  well 
be  satisfied  hy  permitting  the  defendant  to  negative,  in  point 
of  fact,  the  presumptioTh  which  before  arbitrarily  prevailed, 
and  could  not  be  controverted  on  the  trial  by  giving  in  evi- 
dence the  real  facts.  For  instance,  as  proprietors  thejjr  might 
have  expressly  forbidden  the  insertion  of  some  specific  libel 
in  the  paper,  and  have  ordered  it  to  be  destroyed ;  never- 
theless, by  accident,  or  by  design  or  misunderstanding,  it 
might  have  got  into  the  newspaper  against  their  order,  and 
without  their  consent.  Again,  they  may  have  expressly 
forbidden  the  editor  to  insert  any  article  of  a  defamatory 
character  without  their  express  authority,  but  the  editor 
may  nevertheless  have  inserted  it  in  the  newspaper  without 
their  knowledge.  Other  circumstances  may  be  imagined  in 
which  libels  may  have  been  inserted  in  the  newspaper,  and 
for  which,  but  for  this  section,  they  would  have  been  liable 
as  upon  an  actual  authority.  But  so  to  apply  it  to  a  case 
like  the  present,  where  the  fullest  authority  to  conduct  the 
paper  was  given,  and  to  insert  any  articles  at  the  discretion 
of  the  editor,  without  restriction  as  to  their  character  and 
nature,  seems  strangely  at  variance  with  the  recited  object 
of  the  statute,  viz.,  "for  the  better  preventing  abuses  in  the 
exercise  of  such  liberty."  But  it  was  contended  that  the 
statute  did  protect  proprietors  of  newspapers  in  all  cases  in 
which  they  had  not  specially  known  of  or  authorized  the 
55]  ^insertion  of  the  specific  libel.  I  fear  that  if  such  a 
construction  of  this  section  should  prevail,  the  other  objects 
recited  in  the  statute,  viz.,  "the  better  protection  of  private 
character  and  preventing  abuses  in  exercising  the  said 
liberty  of  the  press,"  would  be  utterly  lost  sight  of,  and  it 
would  become,  more  properly  speaking,  a  statute  for  the 
greater  protection  of  newspaper  proprietors,  and  for  the 
more  effectual  encouragement  of  the  sale  of  newspapers  con- 
taining libellous  articles.  Another  main  consideration 
which  influences  my  opinion  is  the  increased  diflBculty 
which  it  introduces  and  imposes  upon  a  party  seeking  re- 
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dress  in  a  case  of  a  scandalous  libel  in  which  the  obtaining 
of  damages  can  afford  no  adequate  satisfaction.  It  is  true 
that  the  cases  of  Hex  v.  Walter  (*),  and  of  Colbourn  v.  Pat- 
more(^)j  which  established  the  criminal  liability  of  a  news- 
paper proprietor  for  the  acts  of  his  servants,  were  supposed 
to  nave  inflicted  a  great  hardship  upon  the  defendant,  and 
that  these  cases  were  doubtless  in  the  mind  of  the  framer  of 
the  statute  in  question,  yet  it  by  no  means  follows  that  he 
contemplated  the  giving  of  an  entire  immunity  from  liability 
on  the  part  of  newspaper  proprietors,  and  it  appears  to  me 
from  the  recitals  in  the  statute,  and  the  nature  of  its  provi- 
sions,  that  it  was  not  intended  absolutely  to  reverse  the  rule 
laid  down  by  Lord  Kenyon  in  Hex  v.  Walter  (*). 

I  cannot  help  thinking  that  clearer  and  simpler  language 
and  different  recitals  would  have  been  adopted  had  such 
been  the  case.  It  is  argued,  however,  that  unless  such  be 
the  meaning  of  the  section,  it  will  be  entirely  nugatory.  I 
cannot  bring  myself  to  that  view  of  the  statute ;  but,  as  I 
have  already  said,  I  think  that  many  cases  may  be  suggested 
in  which  the  objects  of  the  statute  may  be  satisfied  without 
BO  construing  the  words  used.  Should,  however,  such  con- 
struction prevail,  it  will  throw  the  greatest  obstacles  in  the 
way  of  a  prosecutor  desiring  to  proceed  criminally  for  a 
libel.  Take  the  case  of  an  indictment  or  information  for  a 
serious  and  scandalous  libel,  how  is  the  person  defamed  to 
proceed  to  punish  the  libeller  ?  If  he  attacks  the  proprietor, 
as  the  person  who  profits  by  the  libel,  and  therefore  ap- 

Earently  the  right  person  to  proceed  against,  he  may  be  met 
y  evidence  on  the  trial  that  such  proprietor  had  nothing  to 
do  with  the  actual  management  of  *the  newspaper,  [56 
but  merely  provided  the  capital  necessary  for  its  establish- 
ment, and  nis  only  interference  was  the  receiving  of  the 
profits  arising  from  the  sale.  How  is  the  prosecutor  to  find 
out  the  actual  libeller,  whether  proprietor,  editor,  or  cor- 
respondent? and  how  is  he  to  prove  his  identity  ?  Surely, 
if  the  wide  construction  contended  for  had  been  intended  by 
the  framer  of  the  act,  provision  would  have  been  made  for 
the  registering  of  the  name  of  the  editor  or  author  who  was 
responsible  for  the  libel,  and  for  enabling  the  prosecutor  to 
discover  who  he  was.  Even  then  it  might  be  that  the  editor 
was  a  man  of  straw,  without  the  means  of  satisfying  any 
fine  or  the  costs  of  any  prosecution  which  on  conviction 
might  be  imposed  upon  him  ;  he  mi^ht  be  a  person  alike 
destitute  of  character  and  principle,  hired  only  for  his  skill 
in  defamation  and  his  capacity  to  create  a  wretched  craving 

(»)  3  Esq.,  21.  0  1  C.  M.  A  R.,  78. 
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to  read  the  scaDdalous  and  libellous  contents  of  the  paper 
which  he  was  hired  to  conduct.  This  is  a  consideration 
which  much  influences  my  opinion,  seeing  that  no  means 
are  provided  in  a  criminal  case  by  discovery,  by  interrogato- 
ries, or  otherwise,  for  ascertaining  the  real  author  or  contrib- 
utor. In  fact,  the  result  must  be  that,  however  scandalous 
the  libel,  the  person  defamed  can  have  no  real  redress 
criminally  against  the  actual  libeller,  as  he,  being,  upon  the 
hjnpothesis,  a  man  of  straw,  can  pay  neither  fine  nor  costs. 

It  may,  however,  be  asked,  Wnat  is  then  the  provision 
"for  more  effectually  securing  the  liberty  of  the  press,"  if 
the  meaning  of  the  section  be  limited  as  suggested  by  me  1 
I  find  a  readj^  answer  in  the  provisions  of  the  2d  and  6th 
sections,  which  enable  a  person  charged  criminally  with 
libel  to  plead  that  the  substance  of  the  libel  is  true,  and  in 
case  of  an  action  that  it  was  inserted  without  malice,  and 
that  before  action  he  had  tendered  an  apology;  which  provi- 
sions form  a  most  material  alteration  m  the  law  heretofore 
in  force  with  regard  to  the  law  of  libel.  On  the  trial  of  the 
present  information  no  doubt  could  be  suggested  that  a  pre- 
sumptive case  of  publication  by  authority  of  the  defendants 
had  been  established  ;  and  the  only  question  which  then  re- 
mained was  whether  the  evidence  given  on  behalf  of  the  de- 
fendants negatived  the  presumption,  and  showed  that  the 
libel  in  question  had  been  published  without  their  author- 
67J  ity,  consent,  or  knowledge,  *and  that  the  said  publi- 
cation did  not  arise  from  want  of  due  care  or  caution  on 
their  part. 

I  am  of  opinion  that  the  evidence  given  on  the  part  of  the 
defendants  wholly  failed  to  establish  such  a  defence  under 
the  statute,  but  on  the  contrary  warranted  the  jury  in  find- 
ing them  guilty  on  both  divisions  of  the  proposition  which 
were  essential  to  their  defence.  An  unlimited  discretion 
and  authority  had  been  in  fact  conferred  on  Mr.  Green,  the 
editor,  to  insert  articles  of  whatever  nature  and  character  he 
might  deem  expedient  to  insert,  and  their  consent  was  in- 
volved in  the  same  authority;  and  therefore,  unless  it  can 
be  successfully  contended  that  the  authority,  consent,  or 
knowledge  mentioned  in  the  exempting  clause  of  the  section 
requires  the  prosecutor  to  prove  that  the  particular  specific 
libel  must  have  been  actually  authorized,  known  of,  and 
approved  in  each  case,  I  cannot  but  think  that  the  evidence 
sufficed  to  warrant  the  conclusion  at  which  the  jury  arrived. 
It  is  true,  as  was  observed  during  the  arguments,  that  as  a 
general  rule  an  authority  to  an  agent  to  conduct  a  commer- 
cial business  does  not  extend  to  enable  such  agent  by  impli- 
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cation  to  make  his  principal  liable  for  a  crime  committed  by 
such  agent.  Now  this  may  be  true  as  a  general  proposition 
where  a  crime  is  committed  by  such  an  agent,  beyond  the 
scope  of  his  authority,  without  the  consent  of  his  principal ; 
but  it  has  no  application  to  a  business  or  commercial  spec-, 
ulation  of  this  description,  where,  in  the  very  nature  of 
things,  it  is  essential  to  the  prosperity  of  the  paper  that  ar- 
ticles of  a  very  various  character  and  description  should  be 
inserted.  Indeed,  the  case  of  Rex  v.  Waiter  (*)  and  Col- 
bourn  v.  Palmore  (")  show  that  this  must  be  sp,  as  those 
cases  proceeded  upon  the  principle  that  in  such  a  case  the 
liability  of  the  proprietor  and  superior  resulted  from  the 
act  of  the  servant.  In  fact,  Mr.  Green  in  the  management 
of  the  editorial  department  was  the  alter  ego  of  each  of  the 
defendants,  and  was  in  fact  authorized  to  insert  in  every 
issue  of  the  newspaper  whatever  matter  he  considered  suita- 
ble, and  likely  to  increase  its  circulation,  and  the  insertion 
of  the  libel  in  question  in  the  newspaper  was  clearly  within 
the  scope  of  his  authority. 

As  I  cannot  believe  that  the  object  of  the  statute  was  to 
require  prosecutors  in  such  cases  to  prove  an  actual  author- 
ity or  consent  *to  the  specific  libel,  I  cannot  do  other  [58 
than  express  my  opinion  that  the  jury  were  justified  in  find- 
ing the  defendants  guilty.  I  am  further  of  opinion,  although 
it  is  not  necessary  in  order  to  discharge  this  rule  to  decide 
it,  that  there  was  a  (juestion  upon  the  evidence  fit  for  the 
consideration  of  the  jury,  whether  the  publication  in  ques- 
tion arose  from  want  of  due  care  or  caution  on  the  part  of 
the  defendants ;  and  I  think  that  the  jury  might  well  think 
that  the  defendants  failed  to  show  that  it  did  not  so  arise. 
It  appears  to  me  that  for  proprietors  of  a  newspaper  to  de- 
volve upon  an  editor  the  entire  control  and  unfettered  dis- 
cretion as  to  what  articles  he  shall  insert,  without  requiring 
him  to  abstain  from  the  insertion  of  all  defamatory  matter, 
or  without  making  some  provision  for  supervision  by  the 
defendants,  who  are  the  parties  interested  in  the  specula- 
tion, does  exhibit  a  want  of  due  care  or  caution  on  their 
part.  The  object  of  an  editor  is  generally  to  make  the  pa- 
per sell,  and  to  become  a  profitable  speculation  to  his  em- 
Sloyers;  and  unhappily  the  insertion  of  sensational  or 
efamatory  articles  has  too  often  a  great  tendency  to  bring 
about  so  profitable  a  result.  I  think,  therefore,  there  was 
evidence  that  the  defendants  did  not  use  due  care  and  cau- 
tion in  intrusting  Mr.  Green  with  unfettered  authority  in 
the  management  of  the  editorial  department  of  their  news- 

O  8  Esp.,  21.  (»)  1  C.  M.  &  R.,  78. 
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paper ;  and  I  am  of  opinion,  therefore,  that  on  all  grounds 
the  rule  should  be  discharged. 

CooKBURN,  C- J.:  The  question  in  this  case  is  one  of  con- 
siderable importance  as  regards  the  law  of  Ubel,  inasmuch 
as  it  involves  the  construction  which  is  to  be  put  on  the  7th 
section  of  6  &  7  Vict.  c.  96,  an  enactment  passed  to  relieve 
the  proprietors  of  public  journals  from  the  heavy  responsi- 
bility, so  far  as  the  criminal  law  was  concerned,  which  rested 
on  them  before  in  respect  of  libellous  matter  published  in 
such  journals  without  their  authority,  knowledge,  or  con- 
sent. The  6tat«  of  the  law  which  this  enactment  was  in- 
tended to  remedy  was,  in  my  opinion,  inconsistent  with  the 
first  and  common  principles  of  justice,  and  one  which  was 
discreditable  to  the  legislation  of  this  country. 

It  had  been  laid  down  authoritatively,  at  a  time  when  per- 
haps less  liberal  views  as  to  the  liberty  of  the  press  prevailed, 
that  the  proprietor  of  a  public  journal,  though  absent,  and 
59]  wholly  ignorant  *of  matter  inserted  in  the  journal  by 
his  editor,  was  nevertheless  responsible  not  only  civilly,  but 
also  criminally,  if  the  matter  so  inserted  were  libellous,  in 
direct  contravention,  I  cannot  but  think,  of  the  fundamental 
principle  that  to  constitute  guilt  there  must  be  a  mens  rea^ 
an  intention  to  violate  the  law. 

It  was  to  remedy  this  state  of  the  law  that  the  statutory 
enactment  6  &  7  Vict.  c.  96,  s.  7,  was  passed  with  which  we 
have  here  to  deal.  It  provides  that,  ''  when  evidence  shall 
have  been  given  which  shall  establish  a  presumptive  case  of 
publication  against  the  defendant  by  the  act  of  any  other 
person  by  his  authority,  it  shall  be  competent  to  such  de- 
fendant to  prove  that  such  publication  was  made  without 
his  authority,  consent,  or  knowledge,  and  that  the  said  pub- 
lication did  not  arise  from  want  of  due  care  and  caution  on 
his  part."  The  question  is  as  to  what  will  satisfy  the  exi- 
gency of  the  terms  by  which  immunity  is  thus  given  to  the 
proprietor,  on  the  condition  of  his  showing  that  he  has  not 
given  authority  for  the  publication  of  the  libel.     In  the  first 

})lace,  would  it  be  enough  for  the  defendant  to  show  that  he 
lad  not  specifically  authorized  the  insertion  of  the  article  or 
matter  complained  of,  if  it  should  appear  that  he  has  given 
authority  to  insert  matter,  whether  libellous  or  innocent,  at 
the  discretion  of  the  editor?  I  answer  unhesitatingly  in  the 
negative.  But  it  appears  to  me  equally  untenable  to  say 
that,  because  a  proprietor  intrusts  the  conduct  of  a  public 
journal  to  the  plenary  discretion  of  an  editor,  he  thereby 
gives  authority  to  the  editor  to  commit  a  breach  of  the  law 
By  the  insertion  of  libellous  matter.     In  the  first  place,  let 
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me  ask  if  tbe  principal  in  appointing  and  giving  authority 
to  his  editor  were  expressly  to  prohibit  the  insertion  of  any 
libellous  matter  in  the  paper,  would  not,  so  far  as  the  ques- 
tion of  authority  is  concerned,  such  express  prohibition  be 
sufficient  to  satisfy  the  statute)  I  think  the  answer  must 
be  in  the  affirmative ;  for  what,  unless  he  himself  superin- 
tends the  insertion  of  every  article,  in  which  case  the  stat- 
ute would  be  useless^  can  the  proprietor  do  more?  But 
surely  the  prohibition  not  to  violate  the  law  is  impliedly 
involved  in  every  service  in  which  an  agent  is  employed, 
and  in  which  the  law  may  possibly  be  broken  by  such  agent. 
Take  the  case  of  an  agent  employed  to  buy  goods  on  which 
a  duty  is  payable,  and  who,  to  benefit  his  employer,  buys 
smuggled  ^oods  unknown  to  the  employer.  The  agent 
would  be  criminally  *liable.  The  employer  would  not.  [60 
As  it  seems  to  me  the  proprietor  of  a  public  journal,  who 
gives  general  authority  to  the  editor  he  employs,  is  entitled 
to  assume  that  the  editor,  knowing  the  law  as  well  as  him- 
self, will  take  care,  for  his  own  sake,  as  well  as  for  that  of 
his  employer,  to  keep  within  the  law,  by  inserting  nothing 
which  would  bring  himself  within  the  reach  of  the  law,  both 
criminally  and  civilly,  and  make  his  principal  liable  in  dam- 
ages which  he  again  would  be  liable  to  make  ^ood.  I  am 
at  a  loss  to  see  to  what  cases  the  statutory  provision  in  ques- 
tion would  be  applicable  if  not  to  this.  It  is  notorious  that 
in  many,  perhaps  in  the  majority  of  instances,  public  jour- 
nals are  carried  on  for  the  benefit  of  proprietors,  who  fina  tbe 
necessary  capital,  by  editors  employed  by  them,  and  to 
whom  the  conduct  of  the  paper  is  committed  without  any 
immediate  control  or  interference  of  the  principal.  In  my 
opinion  it  was  intended  to  exempt  principals  so  circum- 
stanced, if  able  to  satisfy  a  jury  that  they  had  not  author- 
ized directly  or  indirectly  the  insertion  of  libellous  matter, 
from  being  held  criminally  liable.  It  is  to  be  observed  that 
in  both  the  striking  cases  referred  to  by  my  Brother  Lush, 
those  of  Rex  v.  Walter  (*),  and  Colbourn  v.  Patmore  ('),  as 
also  in  the  case  of  Hex  v.  Outch  ('),  the  conduct  of  the  jour- 
nal had  been  left  by  the  proprietor,  as  in  this  case,  to  the 
management  of  an  editor,  while  the  proprietor,  absent  at  a 
distance,  had  been  ignorant  of  the  fact  of  the  libellous  mat- 
ter having  been  published.  It  was  to  meet  such  cases,  I 
cannot  doubt,  that  this  section  of  Lord  Campbell's  Act  was 
directed.  It  was  a  remedial  act,  and  one  which,  as  bringing 
the  law  into  harmony  with  general  principles,  should  re- 
ceive a  liberal  interpretation.     I  think  we  should  be  defeat- 

(')  8  Esp.,  21.  0  1  C.  M.  <k  R.,  78.  (»)  Mood.  &  M.,  433. 
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ing  what  was  intended  to  be  its  operation  if  we  were  to  hold 
that  a  general  authority  given  to  an  editor  to  manage  the 
condnct  of  a  public  journal  involved  an  authority  to  pub- 
lish libellous  matter,  and  that  a  proprietor  giving  such  au- 
thority still  remained  criminally  liable  for  a  libel,  without 
specific  authority,  express  or  implied,  for  publishing  such 
libel,  or  any  consent  to  or  knowledge  of  the  same  on  his 
part.  It  is  true  that  the  terms  in  which  the  authority  was 
given  to  the  editor  in  the  present  case  at  first  sight  seem 
large.  According  to  the  evidence  of  the  editor,  the  defend- 
ants "left  it  entirely  to  his  discretion  what  he  should  put 
61]  into  the  paper.  *They  gave  him  general  authority  to 
conduct  the  paper ;  they  never  took  notice  of  his  articles 
one  way  or  the  other."  But  what  is  this  beyond  what  is 
implied  in  the  general  authority  given  to  an  editor  by  every 
proprietor  ?  What  is  this  more  than  in  extenso  what  would 
be  implied  in  a  general  authority  to  conduct  the  paper  ?  In 
my  opinion,  it  would  be  to  put  much  too  strained  and  un- 
warranted a  construction  on  such  authority  to  treat  it  as 
giving  a  license  to  the  editor  to  publish  libels  in  a  paper  he 
was  employed  to  conduct.  I  have  no  hesitation  in  saying 
that,  where  a  general  authority  is  given  to  an  editor  to 
publish  libellous  matter  at  his  discretion,  it  will  avail  a 
proprietor  nothing  to  show  that  he  had  not  authorized  the 
publication  of  the  libel  complained  of.  It  is  equally  clear 
that  though  in  the  authority  originally  given  to  the  editor 
no  license  to  publish  libellous  matter  may  have  been  con- 
tained, still  such  an  authority  may  be  inferred  from  the 
conduct  of  the  parties,  as,  for  instance,  from  the  fact  that 
other  libels  have  been  published  in  the  paper,  which  have 
come  to  the  knowledge  of  the  proprietor  and  without  his 
remonstrance  or  interference,  or  the  removal  of  the  editor, 
from  which  the  assent  of  the  proprietor  might  well  be  infer- 
red. I  therefore  do  not  feel  the  apprehension  which  has 
been  expressed  of  the  mischief  which  would  result  from  the 
impunity  which  newspaper  proprietors  would  derive  from 
holding  them  free  from  criminal  responsibility,  when  they 
employ  an  editor  with  general  authority  to  conduct  the  pa- 
per. The  impunity  would  quickly  cease,  if  they  suffered 
the  paper  to  become  the  vehicle  of  calumny.  There  are 
journals  as  to  which  no  jury  would  hesitate  to  say  that  the 
editors  were  authorized  by  the  proprietors  to  invent  or  give 
currency  to  libel 

Protection  is  further  afforded  to  individuals  and  the  pub- 
lic by  the  immunity  afforded  by  the  statute  being  condi- 
tioned on  the  exercise  of  due  care  and  caution  on  the  part 


Vol  rV.]  QUEEN'S  BENCH  DIVISION.  699 

The  Queen  v.  Holbrook.  1878 

of  the  proprietor.  Many  circumstances  might  be  held  by  a 
jary  to  amount  to  the  absence  of  the  care  and  caution  thus 
required.  The  employment  of  an  incompetent  or  untrust- 
worthy editor,  or  one  who  had  before  been  proceeded 
against  for  libel ;  total  omission  ever  to  look  at  the  paper 
to  see  in  what  manner  it  was  conducted,  or,  as  in  this  very 
case,  the  omission,  though  taking  part  in  the  publication  of 
the  paper,  to  insist  on  having  articles  of  a  doubtful  ten- 
dency *8ubmitted  for  approval,  might  be  deemed  by  a  [62 
jury  suflBcient  to  disentitle  a  proprietor  to  the  protection  of 
the  statute.  It  must  always  be  borne  in  mind  also  that  it 
is  only  on  the  penal  responsibility  of  the  proprietor  that  a 
limit  is  thus  pmced.  His  liability  to  damages  in  a  civil  ac- 
tion remains  as  before.  No  hardship  is  therefore  imposed 
on  the  individual  prosecutor,  who,  in  the  eye  of  the  law, 

f)rosecuted  not  on  his  own  behalf,  but  on  that  of  the  pub- 
ic, and  who  may  still  hold  the  proprietor  liable  in  dam- 
ages, and,  if  he  pleases,  prosecute  the  editor  as  the  publisher 
of  the  libel. 

This  being  the  view  I  take  of  the  statute,  it  seems  to  me 
that  the  direction  of  the  learned  iud^e  at  the  late  trial  was 
defective,  in  not  explaining  to  the  jury  that  a  general  au- 
thority to  an  editor  to  conduct  the  business  of  a  newspaper, 
in  the  absence  of  anything  to  give  it  a  different  character, 
must  be  taken  to  mean  an  authority  to  conduct  it  according 
to  law.  I  agree  that  as  regards  two  of  the  three  defend- 
ants, there  may  have  been  evidence  to  go  to  the  jury  of 
knowledge  and  consent  on  their  parts ;  as  it  appears  that 
they  became  aware  of  the  article  in  question  before  the  sale 
of  the  paper  had  come  to  an  end,  and  took  no  steps  to  stop 
the  issue  of  the  remaining  numbers  of  the  paper,  and 
therefore  mi^ht  be  held  to  have  known  of  and  consented  to 
the  publication  of  the  libel  in  such  later  papers.  The  jury 
mignt  also  possibly  have  held  that  as  regards  the  two  de- 
fendants who  were  on  the  spot,  and  who  might  therefore 
have  looked  at  the  articles  before  the  paper  was  published, 
there  was  a  want  of  due  care  and  caution,  as  required  by 
the  statute.  But  I  agree  with  my  Brother  Lush  that  the 
verdict  must  have  proceeded  on  the  ground  of  authority, 
as  the  jury  have  included  in  their  finding  tlie  third  partner, 
who  was  absent  at  a  distance  on  account  of  illness,  and  to 
whom  none  of  the  other  circumstances  can  at  all  apply,  and 
as  to  whom,  taking  the  view  of  the  case  which  I  do  on  the 
subject  of  authority,  I  think  there  was  no  case  to  go  to  the 
jury. 
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I  coDcar  with  my  Brother  Lush,  therefore,  in  holding  that 
the  rale  for  a  new  trial  mast  be  made  absolute. 

Ride  obsoluU. 

Solicitors  for  prosecution  :  Chregory^  Rowcliffes  &  Co. 
Solicitors  for  defendants :  Ford  &  Fordy  for  Feltham. 

See  aivU,  p.  64  note.  knowledge  of »  and  participation  in,  the 

The  mere  fact  that  a  person  is  a  stock-  act  claimed  to  be  tortious    must    be 

holder  or  director  in  a  corporation,  does  brought  home  to  him  :  Peck  v.  Cooper, 

not  render  him  liable  for  the  torts  of  8  Bradw.  (Ills.)*  403. 
the  corporation  or  its  agents.    Some 


[4  Queen's  Bench  Division,  70.J 

Nov.  29,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

70]    *Griffith8  and  others  v.  Bbamley-Moobe  and 

Others. 

Marine  Ifuurance — Deduction  from  Freight  for  Sea-damage — Inauranee  againet  lo$$  of 
Freight — Extent  of  Underwriter* e  Liability — Calculation  of 

The  plaintiffs,  shipowners,  entered  into  a  charterparty  which  provided  for  pty- 
ment  of  freight  at.  a  specific  rate,  and  that  "  If  any  portion  of  the  cargo  be  delivered 
eea-damoffeu  the  freight  on  such  sea-damaged  portion  to  be  two-thirds  of  the  above 
rate."  They  effected  an  insurance  with  underwriters,  "  To  cover  only  the  one-third 
loss  of  freight  in  consequence  of  sea-damage  as  per  charterparty."  Sea-damage 
happened,  and  one-third  of  the  freight  on  the  sea-damaged  portion  of  the  cargo  was 
deducted  by  the  charterers  from  the  total  amount  of  freight: 

Held,  that  the  subject-matter  of  insurance  was  "  the  one-third  loss  of  freight  in 
consequence  of  sea-damage,"  and  that  the  plaintiffs  were  entitled  to  recover  from 
each  underwriter  such  proportion  of  the  amount  of  the  loss  as  the  amount  of  his 
subscription  bore  to  the  total  sum  for  which  the  underwriters  snbscribed  the  policy. 

Claim  that  the  plaintiffs  agreed  by  charterparty  that 
their  ship  should  carry  and  deliver  a  cargo  or  rice,  and 
*'  that  the  charterers  should  pay  freight  on  true  delivery  of 
cargo  after  the  rate  of  £3  7^.  6a.  per  ton,  subject  to  deduc- 
tions as  in  the  charterparty  specified.  The  charterparty  con- 
tained the  following  clause:  "If  any  portion  of  the  cargo 
be  delivered  sea-damaged,  the  freight  of  such  sea-damaged 
portion  to  be  two-thirds  of  the  above  rate,  except  only  in 
case  the  vessel  shall  have  been  stranded." 

The  plaintiffs  entered  into  a  policy  of  insurance  at  the 
foot  of  which  was  the  following  clause:  "To  cover  only 
the  one- third  loss  of  freight  in  consequence  of  sea-damage 
as  per  charterparty,  unless  the  ship  be  stranded,  sunk,  or 
burnt."  The  names  of  the  defendants  and  the  amounts  of 
their  respective  subscriptions  were  written  thereunder.   The 
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consideration  expressed  in  the  policy  was  10^.  per  cent. 
The  cargo  was  carried  to  London  aiid  there  discharged,  and 
dnring  the  continuance  of  the  risk  a  portion  of  the  cargo 
was  delivered  sea-damaged,  and  thereby  the  plaintiffs  lost 
one-third  of  the  freight  on  such  sea-damaged  portion.  The 
total  freight  on  the  cargo  was  £3,871 16^.  Sd,j  and  one-third 
of  the  total  freight  was  £1,290  12*.  ld,j  of  which  £1,200 
formed  the  subject  of  insurance  under  the  policy. 

*The  one-third  of  the  freight  lost  by  the  plaintiffs  on  [71 
the  sea-damaged  portion  of  the  cargo  amounted  to  £293 
16*.  7d.  The  amount  therefore  due  and  payable  to  the 
plaintiffs  under  the  policy  was  £273  13*.  8d. 

By  reason  of  the  premises  the  plaintiffs  alleged  that  they 
had  become  entitled  under  the  policy  to  recover  from  the 
defendants  respectively  so  much  of  £273  13*.  8d.  as  was 
proportionate  to  the  sums  for  which  the  defendants  respect- 
ively subscribed  the  policy. 

The  plaintiffs  claimed  the  specific  amounts  so  calculated 
to  be  due  from  each  defendant  and  interest  thereon. 

Defence  {inter  alia)  that^  assuming  the  total  freight  to 
have  been  £3,871 16*.  3d.  and  the  amount  lost  to  have  been  • 
£293  16*.  7rf.,  the  plaintiffs  were  entitled  under  the  policy 
to  the  proportion  of  the  loss  which  the  amount  insured  bore 
to  the  whole  freight  and  to  no  more,  and  that  the  defend- 
ants before  action  tendered  the  same  which  being  refused 
they  paid  into  court. 

5.  in  the  alternative  the  defendants  alleged  that  at  the 
time  of  effecting  the  policy  it  was  represented  by  the  plain- 
tiffs to  the  defendants,  and  expressly  agreed  between  them, 
that  the  policy  should  apply  to  recover  the  whole  of  the 
freight,  and  that  any  claim  should  be  calculated  on  the 
whole  amount  of  freight,  and  not  on  one-third  thereof,  and 
that  the  defendants  executed  the  policy  on  the  faith  of 
such  representation,  and  that  the  plaintiffs  were  endeavor- 
ing contrary  to  their  representation  and  to  good  faith  to 
avail  themselves  of  a  mistake  in  the  form  of  the  policy. 

Issue  thereon. 

At  the  trial  at  the  London  sittings  before  Denman,  J.,  the 
jury  negatived  the  allegation  in  par.  6,  the  issue  on  which 
was  the  only  question  left  to  them,  and  the  learned  ipdge 
directed  judgment  to  be  entered  in  favor  of  the  plaintiffs  for 
the  full  amount  of  their  claim. 

The  defendants  appealed. 

Cohen^  Q.C.,  and  J.  C.  Mathew^  for  the  defendants :  First. 
The  insurance  is  not,  as  literally  stated  in  the  policy,  a 
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'^  loss,"  bat  an  insarance  of  freight  against  loss.  The  whole 
freight  is  insured.  This  is  evident  from  the  low  rate  of 
72]  premium  taken  by  the  ^underwriters.  The  premium 
is  calculated  on  the  assumption  that  the  liability  will  not  be 
determined  by  the  proportion  which  the  subscription  bears 
to  the  amount  of  the  loss,  but  by  the  proportion  which 
the  subscription  bears  to  the  total  amount  insured.  It  is 
an  insurance  of  the  freight  against  a  contingency  which 
will  reduce  it  by  one-third.  There  is  no  haiSship  in  the 
necessity  of  insuring  the  whole  freight  to  protect  one-third, 
because  the  premium  is  regulated  in  accordance  with  that 
system  of  insurance:  Hendricks  v.  Atistralasian  Insur- 
ance Co.  n. 

Secondly.  The  policy  does  not  sufficiently  describe  the 
subject-matter  of  insurance.  The  space  usually  occupied 
in  such  policies  of  marine  insurance  by  the  description  of 
the  subject-matter  is  left  blank  in  this  policy,  and  there  is 
no  description  of  the  subject-matter  of  insurance  unless  the 
final  clause  can  be  treated  as  description.  But  it  is  inaccu- 
rately expressed.  There  is  an  ambiguity,  and  no  consensus 
ad  ideviy  and  so  the  policy  is  invalid :  Maffles  v.  Wichel- 
haus  (*). 

Solly  Q.O.,  and  Witty  for  the  plaintiffs,  were  not  called 
to  argue. 

Bramwell,  B.:  I  think  this  is  a  very  plain  case.  The 
plaintiffs  had  freight  coming  to  them  which  might  come  to 
them  at  one  or  the  other  of  two  rates.  If  all  the  cargo  ar- 
rived they  would  get  a  certain  sum  ;  if  all  was  damaged, 
there  would  be  a  deduction  of  one-third  in  respect  of  it,  and 
if  part  only,  they  would  suffer  a  deduction  in  respect  of 
that  part.  They  stood,  therefore,  to  lose  one-third  of  the 
freight,  more  or  less,  or  none.  They  desired  to  guard 
against  that  loss,  and  insured  one-third  of  the  freight,  say- 
ing, as  it  were,  '*  We  assure  6s.  8d.  out  of  every  pound  that 
comes  to  us  as  freight."  The  policy  is  "to  cover  only  the 
one- third  loss  of  freight  as  per  charterparty,"  and  the  char- 
terparty  explains  it.  The  argument  of  Mr.  Mathew  is  that 
this  is  an  insurance  on  the  whole  freight,  and  that  although 
the  utmost  total  loss  can  be  only  one-third  of  the  freight, 
yet  that  the  shipowner  must  insure  the  whole  freight  to  get 
that  one-third.  It  seems  an  unreasonable  proposition.  But 
the  learned  counsel  endeavors  to  justify  it  by  suggesting 

(»)  Law  Rep.,  9  C.  P.,  460;  10  Eng.        («)  2  H.  <k  C,  906;  38  L.  J.  (Ex.).  1«0. 
Rep.,  240. 
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that,  in  consideration  of  the  shipowners  insuring  the  whole 
*freight,  the  underwriters  accept  a  proportionately  [73 
small  premiam.  That  seems  a  very  roandabout  process ;  it 
is  surely  better  to  insure  one-third  only — or  6*.  8d.  out  of 
every  pound — ^as  they  did  here. 

Brett,  L.J.:  The  first  point  taken  is  that  there  is  no 
description  of  the  subject-matter  insured,  because  the  de- 
scription relied  on  is  not  in  the  usual  place  in  the  policy. 
If  it  is  not  a  description  of  the  subject-matter  insured,  there 
is  no  description  oi  any  subject-matter  insured,  and  there  is 
no  policy.  Is  it  a  true  proposition  to  say  that  because  such 
a  sentence  as  this  is  not  in  the  usual  place  in  the  policy  it  is 
not  a  description  of  the  subject-matter }  I  cannot  believe  it. 
Mr.  Cohen  did  not  answer  my  question,  whether,  if  the 
clause  were  written  lengthwise  across  the  policy,  it  would 
not  be  operative ;  but  because  it  is  written  at  the  bottom,  in 
a  place  which  would  hold  it,  he  says  it  is  not.  I  am  of  opin- 
ion that  it  is  a  description,  and  the  only  description  of  the 
subject-matter  of  insurance.  Then  what  is  the  subject-mat- 
ter of  insurance!  It  is  not  freight  other  than  chartered 
freight,  because  no  other  freight  than  chartered  freight  was 
at  risk.  It  must  be  on  charterparty  freight  or  part  of  it. 
Moreover,  it  is  shown  to  be  so  by  the  very  description  of  the 
subject-matter  insured.  Therefore  the  question  is  whether 
the  subject-matter  of  the  insurance  is  the  whole  charterparty 
freight  or  only  a  part  of  it.  It  is  said  that  the  subject-mat- 
ter of  the  insurance  is  not  a  loss ;  but  the  very  words  used 
are  that  the  subject-matter  of  insurance  is  a  loss ;  it  is  ''  the 
one- third  loss  of  freight  in  consequence  of  sea  damage  as 
per  charterparty."  That  sends  us  to  the  charterparty  to 
see  what  was  the  subject- matter  of  insurance,  ana  in  the 
charterparty  we  find  that  freight  is  to  be  payable,  on  true 
delivery  of  cargo,  at  so  much  per  ton  ;  but  then  there  is  a 
provision  in  the  charterparty  tnat  **If  any  portion  of  the 
cargo  be  delivered  sea-damaged,  the  freight  on  such  sea- 
damaged  portion  to  be  two-thirds  of  the  above  rate."  Well 
then,  it  any  portion  of  the  cargo  is  delivered  sea- damaged, 
there  is  a  loss  under  the  charterparty,  and  that  loss  is  a  loss 
of  a  portion  of  the  freight  on  that  portion  of  the  cargo  de- 
livered sea-damaged,  and  that  loss  is  one- third.  Then,  turn- 
ing from  that  clause  in  the  charterparty  back  to  the  policy 
*to  see  what  is  the  subject-matter  or  insurance,  we  find  [74 
it  is  the  loss — the  one- third  loss  has  accrued  on  the  charter- 
party  under  and  by  virtue  of  the  clause  I  have  read.  That 
IS  the  subject-matter  of  insurance,  and  there  is  no  other. 
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The  subject-matter  of  the  insurance  is  *'  the  loss  of  freight 
in  consequence  of  sea-damage,  mentioned  in  the  charter- 
party." 

Such  being  the  subject-matter  of  the  insurance,  what  is 
the  true  mode  of  construing  the  whole  of  the  policy  ?  It  is 
that  when  written  and  signed  every  part  of  the  policy  is  to 
be  applied  which  relates  to  the  subject-matter  oi  the  insur- 
ance. It  is  said  that  some  parts  of  the  policy  could  not  be 
applied  to  such  a  subject-matter  of  insurance.  And  this  is 
used  as  an  argument  to  show  that  this  is  not  the  subject- 
matter  of  the  insurance.  The  rule  above  enunciated  answers 
the  suggestion.  Then  it  is  asked  what  is  the  nature  of  the 
loss  i  This  policy,  and  some  others  of  a  similar  kind,  are 
peculiar  and  exceptional,  as  it  seems  to  me,  in  this,  that 
although  the  subject-matter  of  insurance  is  accuratel}^  de- 
fined or  described,  it  or  the  quantity  of  it  is  not  ascertained 
until  the  loss  has  occurred.  The  subject-matter,  though  de- 
fined in  the  policy,  is  not  completely  ascertained  till  the 
loss.  The  only  peril  is  the  peril  by  sea-damage ;  the  only 
thing  insured  is  one  peculiar  loss  caused  by  such  peril ;  it 
seems  to  me  to  follow  that  the  only  loss  that  could  be  recov- 
ered under  this  policy  is  a  total  loss.  The  subject-matter  of 
insurance  being  a  loss  on  the  cargo  which  receives  sea-dam- 
age, there  can  be  no  loss  in  this  case  but  a  total  loss,  and  if 
there  is  a  total  loss  then  the  underwriter  is  liable  to  the  full 
amount  of  his  subscription.  So  he  is  liable  for  this  loss  as 
for  a  total  loss,  and  tne  ordinary  role  of  calculating  such  a 
loss  must  be  applied. 

Cotton,  L.J.:  The  question  is  whether  there  is  or  no 
sufficient  description  of  the  subject-matter  insured.  I  have 
no  doubt  as  to  the  construction  of  the  clause  in  the  charter- 
party;  if  the  cargo  arrives  in  good  condition  a  certain  sam, 
say  £3,000,  is  payable  as  freight,  but  if  any  part  arrives  sea- 
damaged  then  there  is  to  be  a  deduction  so  as  to  make  only 
two- thirds  payable,  so  the  difference  of  one- third  in  respect 
of  sea-damaged  cargo  is  the  loss  against  which  the  insurance 
is  effected. 

75]  *I  find  there  is  in  this  clause  a  reference  to  the  sub- 
ject-matter insured,  that  is  to  say,  to  the  difference  between 
the  full  freight  and  the  freight  payable  if  the  cargo  arrives 
sea-damaged.  "To  cover  only  the  one-third  loss  of  freight 
in  consequence  of  sea-damage  as  per  charterparty."  There 
can  be  no  doubt  what  is  the  sea-damage  as  per  charterpartv, 
and  the  difference  is,  I  think,  not  inaptly  described  m  the 
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policy  as  '^  the  one-third  loss  of  freight  in  consequence  of 
sea- damage." 

Judgment /or  the  plaintiffs  ('). 

Solicitors  for  plaintiffs :  Pritchard  &  Son. 
Solicitors  for  defendants :   Walton^  Bzobb  &  Walton. 

0)  See  Joyce  v.  Kennard,  L.  R.,  7  Q.  B.,  78 


[4  Qpeen's  Bench  Diyision,  90.] 
Nov.  26,  1878. 

*Jie  The  Songs  "Kathleen  Mavourneen"  and    [90 

"Dermot  Astore." 

£Jx  parte  Hutchins  &  Bomer. 

Copyright  in  Muxie — Mudtuive  Right  of  Performance — 6  d:  6  Wm,  4,  e.  45,  m.  2,  4, 
14,  20,  22 — Songs  published  before  6  <£  6  Vict,  e,  46 — Bight  to  ham  Entry  Eqmnged 
— Fermm  "  aggrieved." 

The  act  6^6  Vict  c.  46,  sa.  4,  20,  does  not  confer  any  exclnsive  right  to  the  per- 
formance of  musical  compositions  pablished  before  the  passing  of  the  act. 

Upon  an  application  under  s.  14,  to  expunge  entries  m  the  register  at  Stationers' 
Hall,  representing  A.  to  be  the  proprietor  of  the  liberty  of  performing  certain  songs 
published  before  the  act,  it  appeared  that  the  applicants,  who  were  music-publishers, 
claimed  under  a  general  grant  of  the  copyri&'ht  in  the  songs  made  by  the  composer 
after  the  act,  and  that  A.  claimed  under  a  subsequent  grant  by  the  composer  wiiich 
purported  to  convey  separately  the  right  of  performing  them.  A.,  under  color  of 
this  grant,  had  threatened  to  take  proceedings  against  persons  performing  the  songs 
without  his  consent : 

Hefd,  that  the  application  to  expunge  the  entries  must  be  granted ;  for  although 
the  applicants  haa  equally  with  A.  no  exclusive  right  to  the  performance  of  the 
music,  they  were  "  aggrieved  "  by  the  existence  of  the  entries,  which  were  calculated 
to  prejudicially  affect  their  literary  copyright  in  the  songs  by  diminishing  the  num- 
ber of  copies  sold. 


[4  Queen's  Bench  Division,  104.] 

Dec.  2,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

*C0VERDALE  V.    ChARLTON  (*).  [104: 

FuHic  ffeaUh  Act,  1876  (88  d  89  Vict.  c.  66),  «.  U9— Urban  Authority,  Streett^  to 
vetct  in — Street,  Soil  of — Possession,  when  sufficient  to  maintain  Action  against 
Wrongdoer, 

By  an  award  made  nnder  an  Incloenre  Act,  passed  in  1766,  two  private  roads, 
£.  and  H.,  were  set  out.  About  1818,  the  road  ^.  became  a  public  hignway.  Down 
to  1863,  the  surveyors  of  highways  for  the  parish  of  C,  within  which  E.  and  H. 
were  situate,  had  from  time  to  time  let  the  pasturage  upon  E.  and  H.  to  various  per- 
sons. A  local  board  was  formed  in  1868  for  the  parish  of  C,  who  in  1876  let  the 
pasturage  upon  E.  and  H.  to  the  plaintiff.    He  thereupon  oonmienoed  to  depasture 

(1)  Affirming  28  Eng.  R.,  881. 

28  Eng.  Rep.  89 
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the  herbage  with  his  cattle  on  the  roads.  The  defendant  interfered  with  the  pUdn* 
tiff's  enjoyment  of  the  pasturage. 

By  88  d  89  Vict.  c.  55,  s.  4,  a  street  includes  any  highway.  By  a.  144.  every 
local  board  are  within  their  districts  surveyors  of  highways.  By  s.  149,  all  streets 
shall  vest  in  and  be  under  the  control  of  the  local  board : 

Heldf  affirming  the  judgment  of  the  Queen's  Bench  Division,  that  by  force  of 
the  above  enactment  the  property  in  the  soil  of  £.,  being  a  "  street/*  so  fiir  vested 
1 05]  *in  the  local  board  that  they  could  demise  the  right  of  pasturage  thereon  lo 
the  plaintiff,  who  was  entitled  to  maintain  an  action : 

j/eld,  also,  that  the  local  board  having  no  power  to  demise  H.,  being  a  private 
way,  the  plaintiff  had  not  sufficient  exclusive  possession  as  occupier  to  enable  him 
to  maintain  an  action. 


[4  Queen's  Bench  Division,  162.] 

Dec.  21,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

162]  *Angus  &  Co.  V.  Dalton  and  The  Commissioners 
OF  HER  Majesty's  Works  and  Public  Buildings  ('). 

Lateral  Support  of  Hoiue  by  adjoining  Soil — Ihoenfy  Years*  uninlerrupied  Enjovmeni 
withmU  Grant  by  a^oining  Oumer — Premtmption  of  Grant  matte  and  het  in  Modem 
T^mee — Prescription  Act  (2  <fc  8  Wm.  4,  e.  71) — Employer  and  Contraetor-^IAabHUy 
of  Employer  for  Injury  caused  to  neighboring  Property  by  the  Execution  of  Work 
dangerous  iti  its  Nature, 

The  right  to  the  support  of  a  building  by  the  adjacent  soil  of  an  adjacent  owner 
is  not  a  natural  right  of  property ;  it  is  an  easement  which  may  be  acquired  by  pre- 
scription from  the  time  of  l^al  memory,  or  by  grant  express  or  implied,  but  it  is 
not  an  easement  within  the  Prescription  Act  (2  £  8  Wm.  4,  c  11),  It  may  alao  be 
acquired  by  the  circumstance  that  the  buildine  has  stood  for  twenty  years,  if  dur- 
ing that  period  the  owner  of  the  adjacent  soil  knew  or  might  have  known  that  the 
building  was  thereby  supported,  and  if  he  was  capable  of  making  a  grant;  and  (by 
Cotton  and  Thesiger,  L.JJ.,  as  to  this  Brett,  L.J.,  dissenting)  after  twenty  years*  en- 
joyment in  point  of  fact  of  the  support  to  the  building  the  claim  to  it  as  matter  of 
right  will  not  be  defeated  by  proof  that  no  grant  of  the  easement  was  ever  made. 

By  Cotton  and  Thesiger,  L.JJ.,  affirming  Bower  v.  Peate  (1  Q.B.D..  821)(«), where 
a  contractor  has  been  employed  to  do  work  which  in  its  nature  is  danfi;eroD8  to  a 
neighboring  property  and  damage  results  from  the  work,  the  employer  is  liable  to 
compensate  the  owner  of  the  neighboring  property,  although  the  contractor  is  com- 
petent and  he  has  been  directed  by  the  employer  to  take  proper  precautions  in  ex- 
ecuting the  work. 

For  more  than  twenty  years  before  1849  two  dwelling  houses  of  considerable  age 
had  stood  side  by  side ;  in  that  year  one  of  them  was  converted  into  a  factory,  the  inter- 
nal walls  being  removed,  and  the  girders,  which  supported  the  upper  doors  of  the 
factory,  being  let  into  a  large  chimney-stack,  the  founclations  of  which  being  in  coo- 
tact  w'ith  the  soil  under  the  adjoining  house  the  lateral  pressure  upon  that  soil  was 
materially  increased.  The  owner  of  the  adjoining  house  did  not  assent  to  these  al- 
terations. The  plaintiffs  became  possessed  of  the  factory,  and  after  it  hat!  stood  for 
twenty-seven  years  the  defendants  C.  contracted  with  the  defendant  D.  to  pull  down 
the  adjoining  house  and  to  excavate  the  soil  forming  its  site.  D.  employed  N.  to  do 
the  excavations ;  in  consequence  of  these  excavations,  which,  however,  were  not  done 
negligently,  the  foundations  of  the  chimney-stack  of  the  plaintiffs'  factory,  being 
deprived  of  the  support  of  the  adjacent  soil,  gave  way.  An  action  having  ^^^ 
brought  to  recover  damages  for  excavating  without  leaving  sufficient  support  to  the 

0)  Reversing  28  Eng.  R.,  80.  (*)  16  Eng.  R.,  874. 
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chimney-stack,  the  foregoing  fiacts  were  proved,  but  it  did  not  appear  that  the  owner 
of  the  house  pulled  down  by  the  defendants  had  been  aware  of  the  precise  nature  of 
the  alterations  made  when  the  building  occupied  by  the  plaintiffs  had  been  converted 
into  a  factory,  and  it  was  admitted  Uiat  since  the  conversion  he  had  not  by  deed 
granted  any  easement  of  support  in  respect  of  *the  factory.  At  the  close  of  Tl  63 
the  plaintiffs*  case,  the  judge  held  that  the  defendants  C.  and  D.  were  liable  for  the 
acts  of  N.,  and  that  as  more  than  twenty  years  had  elapsed  since  the  conversion  of 
the  building  occupied  by  the  plaintiffs  into  a  factory,  it  had  acquired  an  absolute 
right  to  the  support  of  the  adjacent  land,  whether  or  not  the  owner  of  the  house 
pulled  down  bv  the  defendants  had  had  notice  of  the  alterations,  and  that  the  right 
of  support  did  not  depend  upon  the  implication  of  a  grants  and  he  directed  the 
jury  to  find  for  the  plain tifis : 

liddy  by  Cotton  and  Thesiger,  L.JJ.,  overruling  the  judgment  of  the  majority  of 
the  Queen's  Bench  Division,  Brett,  L.J.,  dissenting,  that  upon  these  {ictcts  the  defend- 
ants were  not  entitled  to  judgment  for  the  enjoyment  during  more  than  twenty  years 
of  the  support  in  point  of  fact  raised  a  presumption  that  the  occupiers  of  the  plain- 
tiffs' factory  were  entitled  thereto  as  matter  of  right,  and  the  circumstance  that  n6 
grant  of  the  easement  of  support  had  been  made  was  not  material ;  but  that  the  de- 
fendants were  entitled  to  a  new  trial  on  the  ground  that  they  might  rebut  the  pre- 
sumption by  evidence  either  that  the  owner  of  the  house  pmled  down  by  the 
defendants  did  not  know  the  nature  of  the  alterations  made  when  the  building  occu- 
pied by  the  plaintiffs  was  converted  into  a  &ctory,  or  that  he  was  incapable  of 
making  a  grant. 

By  Brett,  L.J.,  that  as  it  had  been  admitted  that  no  grant  by  deed  of  the  right  of 
support  for  the  factory  had  ever  been  made,  no  easement  had  been  acquired  from  the 
enjoyment  in  fact  for  twenty  years  of  the  support  of  the  adjacent  soil,  and  that  the 
defendants  were  entitled  to  judgment. 

Appeal  from  the  judgment  of  the  Queen's  Bench  Division 
in  favor  of  the  defendants  (*). 

The  facts  of  the  case  are  stated  in  the  iudgments  of  Cock- 
burn,  C.  J.,  and  Lush,  J.,  delivered  in  the  court  below,  and 
also  in  the  judgments  of  Brett  and  Thesiger,  L.JJ.,  herein- 
after set  forth. 

The  arguments  in  this  court  are  sufSciently  noticed  in  the 
judgments. 

May  20,  21,  23.  Littler,  Q.C.,  O.  Bruce,  and  Ridley,  for 
the  plaintiffs. 

Sir  James  Stephen,  Q.C.,  and  A.  E.  Gathorne- Hardy,  for 
the  Commissioners  of  Works  and  Buildings. 

Herschell,  Q.C.,  and  Wheeler,  for  the  defendant  Dal  ton. 

In  addition  to  the  cases  mentioned  in  the  judgments  de- 
livered in  the  Queen's  Bench  Division  and  in  this  court,  the 
following  were  cited  in  the  course  of  the  argument ;  as  to 
whether  a  newly  built  house  is  entitled  to  support  from  ad- 
jacent soil,  Slingsby  v.  ''^ Barnard  {^) ;  whether  by  [164: 
twenty  years'  enjoyment  of  support  an  absolute  right  is 
gained,  Holcroft  v.  Heel{^)\  Rollev.  Whyie{^)\  Jenkins  v, 
Harvey  (*) ;    Tapling  v.  Jones  (•) ;   Aynsley  v.   Olover  Q ; 

(»)  8  Q.  B.  D.,  86 ;   28  Eng.  R.,  80.  (»)  1  C.  M.  A  R.,  877. 

(*)  1  Roll.  Rep.,  480.  (•)  11  H.  L.  C,  290. 

(»)  1  B.  <fe  P.,  400.  C)  Law  Rep.,  10  Ch.,  288 ;  12  Eng.  R., 

(*)  Law  Rep.,  8  Q.  B.,  286.  726. 


708  QUEEN'S  BENCH  DIVISION.  [Vol  IV. 

1878  Angus  v.  Dftlton. 

Harbidge  v.  Warwick  (^) ;  Suffield  v.  Brown  (*) ;  Stroyan  v. 
Knowles{^)\  Smith  v.  T/uick€ra7i{*);  whether  the  owner  of 
land  may  negligently  do  upon  his  soil  an  act  injarioiis  to 
his  neighbor,  Sutton  v.  Clarke  {*);  RadclijBT  s  Executors  v. 
Mayor ^  <6c.,  of  Brooklyn  (*) ;  Chadwick  v.  Trower  (') ; 
whether  the  owner  of  the  house  pulled  down  by  the  defend- 
ants had  consented  to  the  conversion  into  a  factory  by  ac- 
quiescence, Hervey  v.  Sm.th{^)\  whether  an  employer  is 
liable  for  the  default  of  a  contractor,  Oray  v.  Pulten{^)\ 
Butljcr  V.  Hunter  (*•) ;  Hole  v.  Sittingboitrne  Ry.  Co.  (") ; 
Ellis  V.  Sheffield  Gas  Co.  (") ;  Pickard  v.  Smith{'') ;  Rap- 
son  v.  Ciibiti{'*) ;  Allen  v.  Hayward{'*) ;  Reedie  v.  London 
and  North  Western  Ry.  Co.  (*');  Ooerton  v.  Freeman{^^)\ 
Peachey  v.  Rowland  (")- 

C?2^r  aeZu  T?t^tt. 

Dec.  21.  The  following  judgments  were  delivered : 
Thesigeb,  L.J.:  The  material  facts  of  this  case  may  be 
shortly  stated.  Down  to  the  year  1849  two  dwelling  houses 
of  considerable  age  stood  side  by  side,  each  having  had  in 
fact  for  a  period  long  exceeding  twenty  years  lateral  sup- 
port from  the  soil,  upon  which  the  other  house  rested.  In 
1849  the  plaintiffs'  predecessor  converted  one  of  the  dwell- 
ing houses  into  a  coach  factory.  In  the  course  of  the  con- 
version the  internal  walls,  which  had  previously  existed, 
were  removed,  and  girders  supporting  tne  upper  floors  of 
165]  *the  factory  were  on  one  side  let  into  a  large  chimney- 
stack,  which  extended  along  a  portion  of  the  dividing  wall, 
and  on  the  opposite  side  took  their  bearings  from  the  plain- 
tiffs' wall.  The  effect  of  this  mode  of  construction  was  to 
throw  a  considerable  part,  estimated  at  one-fourth,  of  the 
whole  weight  of  the  factory  upon  the  chimney-stack,  the 
foundations  of  which  being  in  contact  with  the  soil  under 
the  adjoining  l)ouse  the  lateral  pressure  upon  that  soil  was 
materially  increased.  No  express  assent  to  the  alteration 
was  given  by  the  owner  of  the  adjoining  house,  but  it  must 
be  t^ken  that  he  was  aware  of  the  conversion  of  the  dwell- 
ing house  into  a  factory,  although  there  is  no  evidence  of 

(1)  8  Ex.,  652.  (»»)  7  H-  &  N..  826 ;  81  L.  J.  (Ex.).  214. 

(«)  88  L.  J.  (Ch.),  249.  (")  6  H.  4  N.,  488;  80  L.  J.  (Ex.).  81. 

(»)  6  H.  &  N.,  454.  (»»)  2  E.  A  B.,  767 ;  28  L.  J.  (Q.B.).  42. 

(*)  Law  Rep.,  1  C.  P.,  664.  (>»)  10  C.  B.  (N.S.),  470. 

(*)  6  Taunt.,  29.  (»*)  9  M.  A  W.,  710. 

(•)  4  New  York  Rep.,  Co.  of  Ap.  (Com-       («)  7  Q.  B.,  960. 

stock),  195.  (i«)  4  Ex.,  244. 

C)  6  Bing.  N.  C,  1.  (")  11  C.  B.,  867;  21  L.  J.  (C.P.).  62. 

(8)  22  Beav.,  299.  (»)  18  C.  B.,  182 ;  22  L.  J.  (C.P.).  81. 

(»)  6  B,  4  S„  970;  84  L.  J.  (Q.B.), 
265. 
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his  having  been  aware  of  the  precise  nature  of  the  internal 
alterations  made  for  that  purpose,  or  of  the  exact  effect 
which  they  would  produce  as  regards  lateral  pressure.  The 
adjoining  house  continued  in  its  condition  of  a  dwelling 
house  until  shortly  before  the  commencement  of  the  present 
action,  when  the  Commissioners  of  her  Majesty's  Works 
and  Public  Buildings  became  possessed  of  it,  and  by  a  con- 
tract with  the  defendant  Dalton,  a  builder,  engaged  him  to 
pull  it  down,  to  excavate  to  such  a  depth  as  would  enable 
cellerage,  which  had  not  previously  existed,  to  be  made,  and 
to  erect  upon  the  site  of  the  old  house  a  building  to  be  used 
as  a  probate  office.  Under  the  specification,  which  was  in- 
corporated with  the  contract,  Dalton  was  bound  to  shore  up 
adjoining  buildings  and  to  make  good  all  damage  caused 
thereto  during  the  erection  of  the  building,  and  to  provide 
three  rods  of  brickwork  in  Portland  cement,  to  be  used,  if 
necessary,  in  underpinning  the  adjoining  property.  Dalton 
employed  Messrs.  Newby  &  Thorpe,  as  sub  contractors,  to 
do  the  whole  of  the  excavators',  drainers',  bricklayers',  and 
masons'  work  on  the  building  under  conditions,  which  may 
be  assumed  to  have  included  those  to  which  I  have  referred. 
They  therefore  excavated  to  the  depth  of  several  feet  below 
the  level  of  the  foundation  of  the  plaintiffs'  chimney-stack, 
and  notwithstanding  that  they  left  a  thick  pillar  of  the  origi- 
nal clay  around  the  stack  for  the  purpose  of  supporting  it 
during  the  erection  of  the  new  dividing  wall,  the  clay  gave 
way  after  exposure  to  the  air  and  the  stack  sank  and  fell, 
carrying  with  it  a  considerable  portion  of  the  factory,  and 
causing  damage  to  the  plaintiffs,  in  respect  of  which  the 
present  action  was  brought.  The  case  came  on  *for  [166 
trial  before  Lush,  J.,  and  a  special  jury,  when,  in  addition 
to  proof  of  the  above  mentioned  facts,  the  plaintiffs'  wit- 
nesses gave  detailed  evidence  as  to  the  construction  of  the 
factory  and  the  weight  thrown  upon  the  chimney-stack,  the 
fair  inferences  from  which  evidence  appear  to  me  to  be  that 
the  construction  of  the  plaintiffs'  factory,  although  some- 
what unusual,  was  such  as  to  make  it  reasonably  stable, 
and  that  looking  to  the  character  of  the  building,  and  the 
purposes  for  which  it  was  erected,  the  weight  imposed  upon 
the  chimney-stack,  although  greater  than  if  there  had  been 
internal  walls,  was  not  unduly  great.  The  cross-examina- 
tion of  the  plaintiffs'  witnesses  was  obviously  directed  to 
displacing  the  plaintiffs'  case  upon  these  points,  and  at  the 
close  of  the  plaintiffs'  case  it  was  submitted  on  the  part  ol 
the  defendants  that  no  right  to  support  for  the  chimney 
stack  with  the  weight  upon  it  had  been  obtained,  or  that  at 
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least  it  was  a  question  for  the  jury  whether  the  weight, 
which  was  thereby  put  upon  the  adjoining  soil,  was  of  such 
a  character  as  the  neighboring  owner  could  reasonably  be 
expected  to  be  aware  of  and  to  provide  for.  It  was  con- 
tended also  on  the  part  of  the  commissioners  that  Dalton, 
the  builder,  being  a  contractor  and  not  a  servant  or  agent 
to  them,  was  alone  liable,  while  Dalton  took  the  same  point 
as  regards  his  sub-contractors.  Upon  this  point  the  learned 
judge  held  that  he  was  bound  by  the  authority  of  Bower  v. 
Peaie  (*)  to  hold  both  the  commissioners  and  Dalton  respon- 
sible for  the  acts  of  the  sub-contractors  ;  and  upon  the  main 
question  he  ruled,  as  I  gather  from  the  shorthand  writer's 
notes  of  the  trial,  that  where  a  building  has  stood  twenty 
years  it  has  acquired  an  absolute  right  to  the  support  of  the 
adjacent  land,  without  any  reference  to  the  question  whether 
the  adjoining  owner  has  had  notice  of  the  alterations  of 
structure  and  of  the  additional  weight  thereby  imposed,  and 
that  such  right  is  not  dependent  upon  the  implication  of  a 
grant.  In  accordance  with  his  ruling  he  directed  a  verdict 
for  the  plaintiffs,  leaving  them  to  move  for  judgment. 

Upon  motion  for  judgment  the  case  was  argued  in  the 
Divisional  Court  of  Queen's  Bench,  before  Cockburn,  C.J., 
Mellor  and  Lush,  JJ.,  and  while  Lush,  J.,  adhered  in  sub- 
167]  stance  to  the  view  of  *the  case  which  he  had  taken 
at  the  trial,  the  other  members  of  the  court  held  that  the 
facts  proved  showed  no  right  of  support,  and  directed  the 
judgment  to  be  entered  for  the  defendants.  Against  this 
judgment  the  present  appeal  was  brought.  The  principal 
question  raised  by  it  is  of  unusual  difficulty  as  well  as  of 
great  importance,  and  looking  to  the  difference  of  opinion, 
which  unfortunately  exists  upon  it  in  this  court  as  well  as 
in  the  court  below,  I  cannot  but  feel  diffident  as  to  the  cor- 
rectness of  the  conclusion  at  which  I  have  arrived.  If, 
indeed,  that  question  had  been  wholly  untouched  by  au- 
thority, I  should  have  felt  the  greatest  hesitation  in  forming 
an  opinion  upon  it,  for  in  every  aspect  in  which  it  presents 
itself  it  discloses  difficulties  which  render  a  satisfactory  so- 
lution almost  impossible.  Although,  however,  the  exact 
point  for  decision  in  this  case  may  not  have  been  covered  by 
direct  authority,  the  dicta  of  judges  upon  it  are  to  be  found 
in  a  large  number  of  cases  in  which  analogous  points  have 
formed  the  subject  of  distinct  decision,  and  it  is,  I  think, 
possible  to  obtain  from  these  dicta  and  decisions  valuable 
assistance  in  determining  what  is  the  nature  of  a  right  of 

(')  1  Q.  B.  D.,  321 ;  16  Eng.  Rep.,  374. 
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support  each  as  is  claimed  in  the  present  case,  and  under 
what  circum^stances  it  may  be  acquired. 

The  right  to  lateral  support  of  buildings  from  adjoining 
soil  holds  an  intermediate  place  between  the  right  to  lateraS 
support  of  soil  from  soil,  and  the  right  of  lateral  support  of 
buildings  from  buildings ;  and  some  light  may  be  thrown 
upon  this  case  by  consideration  of  these  kindred  rights. 

The  right  to  support  of  soil  from  soil  is  a  right  of  prop- 
erty^ which  requires  neither  prescription  nor  grant  for  its  ac- 
quisition, and  which  naturally  exists  wherever  the  lands  of 
adjoining  owners  are  in  contact :  Humphries  v.  Brogden  Q) ; 
Howboiham  v.  Wilson  ('). 

The  right  to  support  of  buildings  from  buildings,  on  the 
other  hand,  is  an  easement  of  a  highly  artificial  character, 
and  one  which  must  necessarily  be,  of  infrequent  occur- 
rence. Properly  constructed  houses  do  not,  as  a  rule,  de- 
pend for  their  stability  upon  the  existence  of  adjoining 
nouses.  No  man  can,  therefore,  from  the  mere  existence  in 
fact  of  this  dependence,  be  presumed  *to  have  no-  [168 
tice  of  it,  and  as  a  consequence  be  presumed,  in  the  event 
of  his  not  interrupting  it,  to  acquiesce  in  his  neighbor's 
enjoyment  of  it.  Such  enjoyment  offends  against  one  of 
the  cardinal  rules  governing  the  acquisition  of  an  easement,- 
namely,  that  the  user  must  not  be  secret.  But  although  the 
geneml  rule  be  as  I  have  stated,  still,  so  far  as  there  is  au- 
thority upon  this  point  at  all,  it  would  appear  to  have  been 
the  opinion  of  the  courts  that  the  easement  in  qiuestion 
might,  under  special  circumstances,  be  acquired.  The  de- 
cision in  Peyton  v.  Mayor  of  London!^)  turned  in  great 
measure  upon  the  form  of  the  declaration,  which,  as  Lord 
Tenterden  said,  neither  alleged  as  a  fact  that  the  plaintiffs 
were  entitled  to  have  their  house  supported  by  the  defend- 
ants' house,  nor  contained  any  allegation  from  which  a  title 
to  such  support  could  be  inferred  as  a  matter  of  law  ;  but 
the  concluding  passage  of  the  judgment  in  that  case,  in 
which  the  court  adverted  to  the  want  of  evidence,  from 
which  a  grant  to  the  plaintiffs  of  a  right  to  the  support  of 
the  adjoining  house  might  be  inferred,  as  well  as  to  the  form 
of  the  declaration,  leads  fairly  to  the  conclusion  that  upon 
stronger  evidence  directed  to  a  more  properly  drawn  decla- 
ration a  grant  of  the  right  of  support  claimed  might  have 
been  presumed.  In  Solomon  v.  Vintners^  Coinpany  (*), 
which  was  a  case  in  which  the  right  of  support  for  a  house 
from  another  house  not  immediately  adjoining  was  claimed, 

(0  12  Q.  B.,  739.  (»)  9  B.  A.  C,  726,  at  p.  736. 

(«)  8  E.  A  B.,  123.  (*)  4  H.  <k  N.,  685. 
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Pollock,  C.B.,  in  giving  the  judgment  of  himself  and  two 
other  judges,  although  apparently  not  favorably  disposed 
towards  such  a  right  under  any  circumstances,  yet  admit- 
ted that,  if  the  house  removed  had  been  next  adjoining  the 
plaintiflTs  he  would  have  been  much  embarrassed  by  cases 
and  dicta  in  arriving  at  a  decision  against  the  right  claimed. 

Bramwell,  B.,  was  careful  to  rest  his  judgment  against 
the  particular  claim  made  on  the  ground  that,  upon  the 
facts  proved,  the  enjoyment  was  not  open.  Richards  v. 
HoseO  was  the  case  or  houses  originally  built  together  and 
belonging  to  the  same  owner,  and  there  the  court  presumed 
that  upon  the  severance  of  the  ownership  there  was  a  grant 
and  a  reservation  of  the  reciprocal  right  of  support.  These 
cases,  then,  at  least  indicate  that  even  in  the  case  of  a  claim 
169]  to  the  purely  artificial  support  *of  building  by  build- 
ing, the  reason  against  presuming  a  right  upon  evidence  of 
mere  user  is  rather  the  particular  one  derived  from  the  nature 
of  the  easement  claimed,  and  the  consequent  improbability  of 
knowledge  and  acquiescence  on  the  part  of  the  owner  of  the 
servient  tenement,  than  a  general  one  founded  upon  the  im- 
possibility of  such  an  easement  being  acquired  by  user  at  all. 

I  come  now  to  the  consideration  of  the  easement,  which  is 
claimed  in  the  present  case.  It  holds,  as  I  have  said,  an 
intermediate  place  between  the  artificial  right,  to  which  I 
have  just  referred,  and  the  natural  right  of  property,  by 
which  a  man  is  entitled  to  have  his  soil  supported  laterally 
by  his  neighbor's  soil.  It  has  an  affinity  to  this  natural 
right,  if  the  means  of  support  be  looked  at ;  it  is  more  akin 
to  the  artificial  right,  if  the  object  of  the  support  be  consid- 
ered. I  have  applied  the  term  '* easement"  to  the  right 
claimed  in  this  action,  because  it  is  clear  that  the  support  of 
a  building  cannot  be  claimed  as  a  natural  right  of  property. 
Natural  rights  of  property  must  be  rights  which  attach  to 
property  in  its  primitive  state,  and  cannot,  without  a  con- 
tradiction in  terms,  be  applied  to  an  artificial  subject-mat- 
ter like  a  house ;  but  I  need  not  stop  to  reason  this  out,  for 
the  judgment  of  the  Exchequer  Chamber  delivered  by 
Willes,  J.,  in  Bonomi  v.  Backnouse{*),  following  what  had 
previously  been  laid  down  in  Wyatt  v.  Harbison (*),  Par- 
tridge V.  8colt{%  and  other  cases,  distinctly  affirms  the 
proposition  that  the  right  to  support  of  buildings  must  be 
founded  upon  prescription,  or  grant  express  or  implied.  It 
is  true  that  when  Bonomi  v.  Backhouse  (')  came  upon  ap- 

(»)  9  Ex.,  218.  (*)  8  M.  A  W.,  221. 

(*)  E.  B.  <fe  E.,  646,  at  p.  664.  (»)  9  H.  L.  C,  508. 

(«)  8  B.  &  Ad.,  871. 
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peal  to  the  Hoase  of  Lords,  two  members  of  that  Hoase, 
viz.,  Lords  Cran worth  and  Wensleydale,  used  expressions 
to  the  effect  that  the  right  claimed  in  that  case  was  not  an 
easement,  but  a  right  of  the  plaintiffs  to  the  enjoyment  of 
their  own  property,  and  the  language  of  Wightman,  J.,  in 
the  Court  of  Queen's  Bench  was  to  the  same  effect.  In  no 
part,  however,  of  the  opinions  and  judgment  referred  to 
was  it  suggested  that  the  decisions  in  previous  cases  upon 
this  point  were  erroneous,  and  the  language  used  may  be 
reasonably  attributed  to  the  fact  that*while  dam-  [170 
age  to  the  plaintiff's  buildings  constituted  the  damage  in  re- 
spect of  which  the  action  was  brought,  it  was  caused  by 
mining  operations,  which  had  affected  the  soil  upon  which 
the  plaintiff's  buildings  stood,  quite  apart  from  the  addi- 
tional weight  which  they  imposed  upon  it ;  in  other  words, 
that  the  natural  right  of  property  had  been  invaded.  The 
Lord  Chancellor  and  Lord  Brougham  accepted  the  reasons, 
as  well  as  concurred  with  the  judgment,  of  the  Exchequer 
Chamber. 

If  then  the  ri^ht  claimed  be  not  a  right  of  property,  is  it 
an  easement  which  can  be  acquired  ;  and  if  it  can,  how  and 
under  what  circumstances  may  it  be  acquired  i  That  it  is  a 
right  or  easement,  which  may  under  some  circumstances  be 
acquired,  is  treated  as  clear  law  by  a  long  series  of  authori- 
ties and  is  admitted  by  all  the  judgments  in  the  court 
below :  that  it  is  an  easement  not  coming  within  the  Prescrip- 
tion Act  appears  also  to  be  generally  admitted,  and  is  as- 
sumed by  me :  that  it  is  a  right  or  easement,  which  must 
be  founded  upon  *'  prescription  or  grant  express  or  implied  '^ 
is  a  proposition  stated  in  terms  already  quoted  in  the  judg- 
ment of  the  Court  of  Exchequer  Chamber  in  Bonomi  v. 
Backhov^e{^\  and  borne  out  by  the  general  current  of  au- 
thority upon  the  subject  of  the  aequisition  of  easements.  I 
cannot  therefore  accede  to  the  view  suggested  by  Lush,  J., 
in  the  court  below,  that  an  absolute  right  to  an  easement 
uninterruptedly  enjoyed  for  twenty  years  may  be  obtained 
by  analogy  to  the  period  of  limitation  fixed  as  regards  en- 
try on  lands  by  21  Jac.  1,  c.  16.  It  may  be  that  the  com- 
mencement of  the  reign  of  Richard  I,  was  originally  fixed 
as  the  period  of  prescription  for  incorporeal  rights  by  anal- 
ogy to  the  statute  3  Edw.  1,  c.  39,  which  fixed  the  same 
period  for  alleging  seisin  in  a  real  action,  and  there  are  dicta 
to  be  found  in  the  books  supporting  the  view  that  as  a  mat- 
ter of  theoretical  law  the  same  analogy  carried  with  it  an 
alteration  as  regards  incorporeal  rights,  when  the  period  of 

0)  E.  B.  &  E.,  646,  at  p.  656. 

28  Eng.  Rep.  90 


714  QUEETTS  BENCH  DIVISION.  [VoL  IV. 

1878  Angus  v.  Dalton. 

sixty  years  was  fixed  for  a  writ  of  right,  and  fifty  years  for 
a  possessory  action  by  32  Hen.  8.  But,  as  a  matter  of  prac- 
tical law,  this  analogy  does  not  appear  to  have  been  ex- 
tended by  the  courts  to  these  last-mentioned  statutes.  The 
reiga  of  Richard  I  still  remained  the  time,  to  which  legal 
memory  in  regard  to  easements  was  supposed  to  relate,  and 
171J  *although  the  later  statute  of  21  Jac.  1,  c.  16,  did 
undoubtedly  suggest  to  the  minds  of  the  judges  the  pro- 
priety of  giving  to  twenty  years'  uninterrupted  enjoyment 
of  incorporeal  rights  an  effect  to  some  extent  at  least  com- 
mensurate with  that  produced  by  a  similar  enjoyment  of 
land,  they  seem  to  have  been  unwilling,  probably  for  good 
reasons,  to  go  the  whole  length  of  applying  the  statute  by 
analogy,  notwithstanding  that  if  tliey  had  done  so  they 
would  have  followed  the  example  set  them  by  their  prede- 
cessors in  respect  of  the  statute  of  Edward  I.  They  effected 
the  object  which  they  had  in  view  by  the  creation  of  the  fic- 
tion of  a  grant  made  and  lost  in  modern  times.  Such  a 
fiction,  like  other  fictions,  may  be  open  to  the  strictures 
passed  upon  it,  although,  I  must  add,  that  it  has  had  in  my 
opinion  in  many  respects  a  beneficial  operation,  and  is,  after 
all,  but  an  extension  of  the  fiction,  which  had  previously 
formed  the  basis  of  prescriptive  titles,  for  every  prescrip- 
tion imports  a  grant  which  in  mo6t  cases  no  one  believes  in. 
But  whatever  may  be  the  merits  or  demerits  of  the  fiction, 
it  is  too  late  to  question  the  validity  of  its  introduction. 
The  doctrine  of  lost  grant  forms  part  of  the  law  of  the  land, 
and  auy  dislike  which  may  be  felt  for  this  and  like  fictions 
cannot  be  allowed  to  interfere  with  the  carrying  out  of  the 
doctrines  involved  in  them  to  the  full  extent,  which  has 
been  sanctioned  by  established  authority.  It  becomes  neces- 
sary therefore,  in  the  first  place,  to  consider  the  character 
ana  extent  of  the  presumption  of  a  lost  grant  as  applicable 
to  easements  generally,  and  then,  in  the  second  place,  to  see« 
in  what  respects,  if  any,  a  difference  exists  in  regard  to  the 
particular  easement  claimed  in  this  action. 

And,  first,  as  regards  easements  generally,  the  authorities 
cited  in  the  court  below  establish  that  this  presumption  is 
not  a  ^^presumptio  juris  etde  jure^'*^  or,  to  use  other  lan- 
guage, is  not  an  absolute  and  conclusive  bar.  On  the  other 
hand,  these  same  authorities  lay  down  that  the  uninter- 
rupted enjoyment  of  an  easement  for  twenty  years  raises,  to 
use  the  words  of  Lord  Mansfield  in  Darwin  "v,  Upton  {^\ 
**  such  decisive  presumption  of  a  right  by  grant  or  other- 
wise, that  unless  contradicted  or  explained  the  jury  ought 

(1)  2  Wm/s  Notes  to  Saund.,  506. 
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to  believe  it:"  and  the  corrollary  upon  this  proposition  is 
stated  by  Bayley,  J.,  in  Cross  v.  Lewis {')j  where  he  says: 
*'  I  do  *not  say  that  twenty  years'  possession  confers  [172 
a  legal  right ;  but  uninterrupted  possession  for  twenty  jrears 
raises  a  presumption  of  right ;  and  ever  since  the  decision 
in  Darwin  v.  Upton  (')  it  has  been  held  that  in  the  absence 
of  any  evidence  to  rebut  the  presumption,  a  jury  should  be 
told  to  act  upon  it."  What  then  is  the  nature  of  the  evi- 
dence which  would  be  held  to  *' contradict,"  "explain,"  or 
** rebut"  this  decisive  presumption?  Proof  of  the  mere 
origin  of  the  easement  within  the  period  of  legal  memory  is 
not  sufficient  for  this  purpose :  it  was  to  meet  the  hardship, 
which  arose  from  such  proof  preventing  the  acquisition  of  a 
prescriptive  title,  that  tne  legal  fiction  of  a  grant  made  and 
lost  in  modern  times  was  invented  ;  neither  is  it  sufficient  to 
prove  such  circumstances  as  negative  an  actual  assent  on  the 
part  of  the  servient  owner  to  the  enjoyment  of  the  easement 
claimed,  or  even  evidence  of  dissent  short  of  actual  interrup- 
tion or  obstruction  to  the  enjovment :  see  Cross  v.  Lewis  (), 
where  Bayley,  J.,  speaking  of  the  case  of  opening  windows 
says :  "  If  his  neighbor  objects  to  them,  he  may  put  up  an 
obstruction,  but  that  is  his  only  remedy,  and  if  he  allows 
them  to  remain  unobstructed  for  twenty  years,  that  is  a  suffi- 
cient foundation  for  the  presumption  of  an  agreement  not 
to  obstruct  them."  Again,  proof  that  the  dominant  and 
servient  tenement  were  originally  in  one  ownership,  and 
were  separated  under  such  circumstances  as  to  negative 
the  presumption  of  any  reservation  or  grant  of  the  easement 
claimed  having  actually  been  made  at  the  time  of  the  sepa- 
ration, would  not  be  sufficient  to  prevent  the  presumption 
arising  in  a  case  where  the  enjoyment  has  been  uninterrupted 
for  twenty  years:  see  Liveitv.  Wilson {^)y  where,  although 
it  was  proved  that  the  two  tenements  were  separated  by  a 
deed  containing  no  grant  or  reservation  of  the  easement 
claimed,  the  court  did  not  rely  upon  this  fact  as  supporting 
the  verdict  of  the  jury  negativing  the  presumption  of  a  lost 
deed,  but  took  as  their  ground  the  contested  character  of 
the  user.  In  harmony,  as  it  appears  to  me,  with  the  last 
proposition,  is  the  further  proposition,  that  the  presumption 
cannot  be  rebutted  by  mere  proof  by  the  owner  of  the  servi- 
ent tenement,  that  no  grant  was  in  fact  made  either  at  tiie 
commencement  or  during  the  continuance  of  *the  en-  [173 
joyment.  I  am  not  aware  that  this  proposition  has  been  in 
terms  directly  decided,  but  it  is  almost  impossible  to  sup- 

(>)  2  B.  A  C,  686.  (»)  2  B.  A  C,  686,  at  p.  689. 

(«)  2  Wm/B  Notes  to  Saund.,  606.  (*)  8  Bing.,  116. 
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{)ose  that  among  the  numerous  cases  in  which  easements 
lave  been  held  by  the  courts  to  have  been  acquired  by  un- 
interrupted user  for  twenty  years  only,  there  must  not  have 
been  many  in  which  the  owner  of  the  servient  tenement  at 
the  time  when  the  period  commenced  was  alive  when  the 
action  was  tried  to  contradict,  if  such  evidence  had  been  ad- 
missible, the  fact  of  a  grant ;  and  if  such  evidence  were  ad- 
missible, it  is  almost  inconceivable  that  in  the  numerous 
cases,  in  which  questions  of  easements  have  been  discussed, 
no  trace  of  an  opinion  to  that  effect  should  be  found  in  the 
observations  of  the  judges.  The  correct  view  upon  this 
point  1  take  to  be,  that  the  presumption  of  acquiescence  and 
the  fiction  of  an  agreement  or  grant  deduced  therefrom  in  a 
case,  where  enjoyment  of  an  easement  has  been  for  a  suffi- 
cient period  uninterrupted,  is  in  the  nature  of  an  estoppel 
by  conduct,  which,  while  it  is  not  conclusive  so  far  as  to 
prevent  denial  or  explanation  of  the  conduct,  presents  a  bar 
to  any  simple  denial  of  the  fact,  which  is  merely  the  legal 
inference  drawn  from  the  conduct.  If,  instead  of  its  being 
a  mere  legal  inference,  the  courts  had  considered  that  it  was 
an  inference  of  fact  to  be  drawn  by  juries  like  other  infer- 
ences of  fact,  and  in  respect  of  which  the  servient  owner 
might  be  called  as  a  witness  to  negative  the  fact  by  denial 
of  a  grant  ever  having  been  made,  it  is  difficult  to  under- 
stand how  judges  could  have  systematically,  as  the  Lord 
Chief  Justice  admits  they  did,  directed  juries  to  find  grants 
^^in  cases  in  which  no  one  had  the  faintest  belief  that  any 
grant  had  ever  existed,  and  where  the  presumption  was 
Known  to  be  a  mere  fiction"  (').  The  case  of  CampheU  v. 
Wilsoni^)  lends  support  to  my  view  upon  this  point,  and 
illustrates  to  some  extent  my  meaning  when  I  speak  of  ex- 
planation of  the  conduct,  which  is  relied  upon  as  leading 
to  the  presumption  c^f  a  grant.  There,  under  an  award 
made  twenty- seven  years  before  action,  all  rights  of  way  in 
a  particular  locality,  except  those  set  out  in  the  award,  of 
which  the  way  in  dispnte  in  the  action  was  not  one,  had 
been  extinguised.  The  facts  of  the  case  pointed  so  strongly 
to  the  use  of  the  way  in  question  having  originated  in  a  mis- 
taken acting  under  the  award,  that  the  judge  in  his  summing 
1 74]  up  almost  ^assumed  the  fact ;  but,  having  ruled  also, 
that  notwithstanding  it  the  proof  of  subsequent  user  as  of 
right  was  sufficient  to  raise  the  presumption  of  a  grant,  and 
the  jury  having  found  in  favor  of  the  defendant,  who  claimed 
the  way,  the  court  supported  both  the  ruling  and  the  find- 
er) 3  Q.  B.  D.,  106 ;  anU,  p.  98.  (")  3  East,  294. 
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ing ;  and  Le  Blanc,  J.,  said :  '^  Unless  the  iary  could,  in  the 
words  of  the  report,  refer  the  enjoyment  for  so  long  a  time 
to  leave,  favor,  or  otherwise  than  under  a  claim  or  assertion 
of  right,  and  indeed,  unless  it  could  be  referred  to  something 
else  than  adverse  possession,  I  think  such  length  of  enjoy- 
ment is  so  strong  evidence  of  a  ri^bt,  that  the  jurv  should 
not  be  directed  to  consider  small  circumstances  as  lounding 
a  presumption  that  it  arose  otherwise  than  by  grant."  The 
direction  of  the  Lord  Chief  Justice  himself  to  the  jury  in 
the  case  ot  Hogers  y.  Taylor  {^\  to  which  I  shall  have  to 
refer  again,  still  further  supports  my  view.  But  while  the 
cases,  which  I  have  cited,  throw  light  upon  the  point,  as  to 
what  circumstance  will  not  negative  the  presumption  of 
a  grant  arising  from  uninterrupted  enjoyment  for  twenty 
years,  still  further  light  is  thrown  upon  the  subject  by  a 
consideration  of  cases  cited  in  the  court  below,  in  which  the 
presumption  was  held  to  have  been  properly  rebutted.  The 
case  of  Barker  v.  Richardson  (*)  was  one  in  which  the  owner 
of  the  servient  tenement,  a  rector,  tenant  for  life,  was  incom- 
petent to  make  a  grant,  and  it  was  held  therefore  that  a 
grant  by  him  could  not  be  presumed.  In  Wehb  v.  Bird{*\ 
which  was  the  case  of  a  claim,  as  stated  in  the  declaration,  to 
the  enjoyment  as  of  right  of  the  '^benefit  and  advantage  of 
the  streams  and  currents  of  air  and  wind  which  had  used  to 
pass,  run  and  flow  from  the  west  unto  a  windmill,"  and 
which  enjoyment  was  alleged  to  have  been  interrupted  by 
the  building  of  a  school  house  twenty-five  yards  to  the  west 
of  the  windmill,  Wightman,  J.,  in  delivering  the  judgment 
of  the  Court  of  Exchequer  Chamber,  said  as  follows  {*) : 
"  In  the  present  case  it  would  be  practically  so  difficult,  even 
if  not  absolutely  impossible,  to  interfere  with  or  prevent  the 
exercise  of  the  right  claimed,  subject,  as  it  must  be,  to  so 
much  variation  and  uncertainty,  as  pointed  out  in  the  judg- 
ment below,  that  we  think  it  clear  that  no  presumption  of  a 
grant,  or  easement  in  the  nature  of  a  grant,  can  *be  [175 
raised  from  the  non-interruption  of  the  exercise  of  what  is 
called  aright  by  the  person  against  whom  it  is  claimed,  as  a 
non-interruption  by  one  who  might  prevent  or  interrupt  it." 
Again,* in  Chasemore  v.  Richards {^\  a  claim  was  made  to 
underground  water,  which  merely  percolated  through  the 
strata  in  no  known  channels,  and  it  was  held  by  the  House 
of  Lords  that  the  claim  could  not  be  supported  as  a  ri^ht  of 
property,  and  that  looking  to  the  casual  and  uncertain,  as 

(J)  2  H.  A  N.,  828.  («)  Pa^e  843. 

(«)  4  R  A  A..  679.  (»)  7  H.  L.  C,  849. 

(»)  18  C.  B.  (N.S.),  841. 
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well  as  secret  character  of  the  enjoyment  of  such  water,  no 
grant  of  an  easement  could  be  presumed. 

These  cases,  therefore,  as  direct  authorities  go  no  further 
than  to  show  that  a  legal  incompetence  as  regards  the  owner 
of  the  servient  tenement  to  grant  an  easement,  or  a  physical 
incapacity  of  being  obstructed  as  regards  the  easement  itself, 
or  an  uncertainty  and  secrecy  of  enjoyment  putting  it  out 
of  the  category  of  all  ordinary  known  easements,  will  pre- 
vent the  presumption  of  an  easement  by  lost  grant ;  and  oa 
the  other  hand  indirectly,  they  tend  to  support  the  view, 
that  as  a  general  rule  where  no  such  legal  incompetence, 
physical  incapacity,  or  peculiarity  of  enjoyment,  as  was 
shown  in  those  cases,  exists,  uninterrupted  and  unexplained 
user  will  raise  the  presumption  of  a  grant,  upon  the  princi- 
ple expressed  by  the  maxim,  '*  Qui  non  prohibet  qu<M  pro- 
aibere  potest  assentire  videtur.^^ 

This  maxim  brings  me,  secondly,  to  the  consideration, 
whether  the  easement  of  lateral  support  for  buildings  from 
adjoining  soil  differs,  and  if  so,  in  what  respects,  from  ease- 
ments generally,  and  whether  different  principles  or  pre- 
sumptions of  law  are  to  be  applied  to  it.  It  is  said  by  the 
Lord  Chief  Justice  that  this  particular  easement  is  one,  the 
enjoyment  of  which  it  is  practically  impossible  to  resist.  If 
that  be  so,  then  the  maxim  I  have  just  quoted  does  not  ap- 
ply, and  the  proper  inference  would  be  that  the  easement 
comes  within  the  authority  of  the  cases  of  Webb  v.  Bird{^), 
and  Chasemore  v.  Richards  Q,  and  cannot  by  any  period 
of  user,  however  long,  be  acquired  ;  but  the  Lord  Chief  Jus- 
tice does  not  go  so  far  as  this :  his  language  upon  the  point 
is  as  follows  ('):  "I  am  very  far  from  saying  that  when 
176]  houses  or  *building8  have  stood  for  many  years, 
especially  when  they  appear  to  be  of  equal  age,  the  pre- 
sumption of  a  reciprocal  easement  of  lateral  support  ought 
not  to  be  made.  It  may  reasonably  be  inferred  that  they 
were  built  under  any  of  the  circumstances,  from  which,  at 
the  present  time,  a  grant  would  properly  be  implied.  Thus 
they  may  have  been  built  by  one  owner,  or  under  a  common 
building  lease,  or  if  built  by  different  owners,  where  some 
arrangement  for  mutual  support  was  come  to.  Thus,  had 
the  plaintiffs'  premises  remained  in  their  original  condition, 
I  should  have  been  prepared  to  make  the  necessary  pre- 
sumption to  uphold  the  right.  Where  land  has  been  sold 
by  the  owner  for  the  express  purpose  of  being  built  upon, 
or,  when,  from  other  circumstances,  a  grant  can  reasonably 

(•)  18  0.  B.  (N.S.),  841.  («)  7  H.  L.  C,  849. 

(«)  8  Q.  B.  D.,  116 ;  ante,  p.  108. 
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be  implied,  I  agree  that  every  presumption  should  be  made 
and  every  inference  should  be  drawn  in  favor  of  such  an 
easement,  short  of  presuming  a  grant  when  it  is  undoubted 
that  none  has  ever  existed."  The  Lord  Chief  Justice  ap- 
pears therefore  to  place  the  easement  of  lateral  support  for 
buildings  in  some  special  class  of  its  own,  and  while  admit- 
ting that  the  doctrine  of  a  lost  grant  ma^  be,  under  certain 
circumstances,  applicable  to  it,  to  make  its  application  sub- 
ject to  conditions  and  limitations  other  than  those  which  ap- 
ply to  easements  generally.  Is  then  the  nature  of  the  ease- 
ment so  anomalous  as  to  justify  this  treatment  of  it !  and 
even  if  in  its  nature  it  does  present  anomalous  features,  are 
they  such  as  have  at  any  time  been  considered  by  the  courts 
to  warrant  distinctive  treatment ) 

Upon  the  first  of  these  two  questions  it  may  not  unreason- 
ably be  urged  that  the  physical  impossibility  of  resistance 
to  the  enjoyment  of  the  easement,  if  it  exists  at  all,  exists 
only  in  cases  where,  while  the  servient  tenement  has  to  bear 
the  burden  of  the  easement,  it  at  the  same  time  as  a  domi- 
dant  tenement  enjovs  a  corresponding  benefit;  that  the 
tenement,  from  which  support  is  claimed,  must  at  the  com- 
mencement of  the  period  of  enjoyment  be  land  either  in  its 
natural  state  or  built  upon  ;  if  the  former,  that  there  is  lit- 
tle, if  any  more,  difficulty  in  physically  resisting  the  enjoy- 
ment of  the  easement  than  there  would  be  in  obstructing  tne 
access  of  light  to  windows ;  if  on  the  other  hand  the  servient 
tenement  be  land  built  upon,  that  then  the  easement  which 
the  dominant  tenement  will  obtain  will  be  no  other  in  kind 
than  that  *which  the  servient  tenement  must  either  [177 
have  already  acquired  or  be  in  the  course  of  acquiring. 
Notwithstanding  this  reasoning,  I  am  not  inclined  to  dis- 
pute that  the  easement  of  support  for  buildings  from  ad- 
joining soil  does  possess  physical  features,  which  distin- 
guish it  materially  from  most  other  easements,  except 
perhaps  that  of  the  access  of  light  to  ancient  windows,  to 
which  it  has  a  strong  analogy;  and,  if  the  principles  of  law 
relating  to  easements  were  now  to  be  settled  for  the  first 
time,  I  might  be  disposed  to  limit  this  particular  easement 
of  support,  and  I  may  add  that  of  light  also,  by  conditions 
other  than  those  which  are  applicable  to  affirmative  ease- 
ments. But  the  principles  of  law  relating  to  easements  are 
in  the  main  settled,  and  the  easement  most  analogous  to  the 
one  in  question  here,  namely,  that  of  light,  is  found  to  be  at 
common  law  placed  as  high  as,  and  by  the  Prescription  Act 
placed  even  higher  than,  affirmative  easements,  although 
one,  the  obstruction  of  which  in  many  cases  must  be  of  the 
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greatest  practical  difficalty.  Can  it  properly  be  said  then, 
that  the  difficalty  or  practical  impossibility  of  obstruction 
in  the  case  of  the  easement  of  support  for  a  building  by  soil 
is  such  as  to  place  it'at  common  law  in  an  entirely  different 
categorv  from  other  easements,  and  to  render  it  subject  to 
any  real  legal  distinctions  ?  I  think  not.  This  very  ground 
of  difficulty  and  practical  impossibility  of  obstruction  was 
present  to  the  minds  ot  the  judges,  who  took  part  in  the 
judgment  in  the  Court  of  Exchequer  Chamber  in  Wehb  v. 
Bird  ('),  and  whilst  they  decided  against  the  easement 
claimed  in  that  case  on  that  ground,  Blackburn,  J.,  was 
careful  to  guard  against  the  supposition,  that  the  reasoning 
of  the  judgment  extended  to  the  easement  of  lateral  support 
for  buildings.  His  words  were  as  follows ("):  "I  perfectly 
concur  in  the  judgment,  but  wish,  for  myself,  to  guara 
against  its  being  supposed  that  anything  in  the  judgment 
affects  the  common  law  right  that  may  be  acquired  to  the 
access  of  light  and  air  through  a  window,  or  to  the  right  to 
support  by  an  ancient  building  from  those  adjacent.  I 
agree  with  my  Brother  Willes,  in  the  court  below,  that  the 
case  of  the  right  to  light,  before  the  statute,  stood  on  a  pecu- 
liar ground."  .  But  tne  question  can  onlv  be  fully  answered 
by  tracing  down  in  a  little  more  detail  the  authorities  upon 
178]  the  *subject.  In  PaVmer  v.  FlesTiees  {^)y  which  was 
a  case  of  lights,  the  resolution  of  the  judges  put  the  right  of 
support  for  an  ancient  house  upon  the  same  footing  as  the 
right  to  ancient  lights.  The  fact  alleged  by  the  Lord  Chief 
Justice  (^)  that  the  case  does  not  say  what  length  of  time 
will  constitute  a  house  or  lights  ^^ancient,"  and  does  not 
touch  the  subject  of  presumption,  does  not  affect  the  value 
of  the  case  upon  the  point  for  which  I  cite  it.  Again,  in 
Stansell  v.  Jmlard  (*),  Lord  Ellenborough  in  terms  affirmed 
in  respect  of  a  building,  which  had  stood  for  twenty  years, 
the  right  to  support,  "or  as  it  were  of  leaning  to  the  adja- 
cent soil,"  by  analogy  to  the  case  of  lights.  It  is  true  that 
this  ruling  of  Lord  Ellenborough  was  questioned  by  the 
Lord  Chief  Baron  Pollock  in  the  case  of  Solomon  v.  Vint- 
ners' Company  i^).  But  the  two  cases  were  very  dissimilar 
in  their  circumstances,  and  they  may  well  stand  together. 
In  Hide  v.  Thornborough  ('),  rarke,  B.  (afterwards  Lord 
Wensleydale),  held  at  Nisi  JPrius  that  where  the  house  of 
the  plaintiff  had  been  supported  for  twenty  years  to  the 


C)  13  C.  B.  (N.S.),  841. 

(»)  Pace,  844. 

(»)  Sid.,  167. 

(*)  8  Q.  B.  D.,  114;  ante,  p.  106. 
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knowledge  of  the  defendant,  it  had  acquired  a  right  to  the 
support,  and  the  observations  of  the  same  judge  in  Oayford 
V.  iNichollsi^)  are  to  the  same  eflfect.  In  Brown  v.  WiTid- 
soTi^\  there  was  evidence  of  express  assent  on  the  part  of 
the  owner  of  the  servient  tenement  to  the  plaintifTs  house 
being  rested  upon  his  wall ;  but  at  the  same  time  the  judges, 
who  decided  tne  case,  appear  to  have  been  clearly  of  opin- 
ion that  apart  from  the  express  assent  the  acquiescence  for 
twenty-seven  years  in  the  enjoyment  of  the  support  afforded 
presumptive  proof  of  the  right  to  the  easement  claimed. 
This  case,  however,  was  so  special  in  its  circumstances  as 
not  to  afford  much  assistance  upon  the  point  under  consid- 
eration. The  case  of  Partridge  v.  Scott  (^)  is  a  more  im- 
portant authority.  There  a  house  built  more  than  twenty 
years  before  action  stood  upon  land  which  had  been  ex- 
cavated, according  to  the  assumption  of  the  court,  within 
twenty  years ;  and,  if  it  had  not  oeen  for  the  excavation  of 
the  land,  the  mining  operation  of  the  defendant  on  the  ad- 
jacent soil  would  not  have  affected  the  house.  The  court  in 
a  considered  *judgment  delivered  by  Alderson,  B.,  de-  [179 
cided  that  the  right  to  lateral  support  for  the  house  standing 
as  it  did  upon  excava,ted  soil  had  not  been  acquired.  But 
the  judgment  at  the  same  time  in  substance  amrmed  these 
propositions,  namely,  first,  that  the  house  as  an  ancient 
house  would,  but  for  the  excavation  of  the  soil  upon  which 
it  stood,  have  acquired  an 'easement  of  support  by  virtue  of 
an  implied  grant ;  secondly,  that,  apart  from  the  Prescription 
Act,  such  a  grant  might  have  been  inferred  from  an  enjoy- 
ment of  the  house,  although  standing  upon  the  excavated 
soil,  for  twenty  years  after  the  defendants  might  have  been 
or  were  fully  aware  of  the  facts.  The  judgment,  therefore, 
seems  to  assume  that,  in  the  case  of  a  house  standing  upon 
soil  in  its  ordinary  condition,  the  servient  owner  has  suffi- 
cient notice  of  the  fact  of  support  being  enjoyed  to  raise  the 
presumption  of  acquiescence,  and  the  consequent  implica- 
tion of  a  grant  by  him,  when  the  enjoyment  has  continued 
for  twenty  years.  Rogers  v.  Taylor  i^)  was  a  case  of  sub- 
jacent support,  in  which  there  had  been  twenty  years'  enjoy- 
ment of  tne  support,  which,  however,  upon  the  trial  was 
alleged  on  the  part  of  the  defendants  to  have  been  only  a 
contentious  enjoyment  subject  to  acts  negativing  any  right 
of  support ;  the  Lord  Chief  Justice  himself,  as  I  have  al- 
ready mentioned,  tried  t.he  case,  and  he  told  the  jury  that 
be  thought  at  the  end  of  twenty  years  after  the  house  had 

(»)  9  Ex.,  702.  («)  8  M.  A  W.,  220. 

(«)  1  C.  A  J.,  20.  (*)  2  H.  A  N.,  828. 
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been  built  the  plaintiff  would  have  acquired  a  right  to  sup- 
port, unless  in  the  meantime  something  had  been  done  to 
deprive  him  of  it ;  that  the  jury  must  presume  that  the  ad- 
ditional burden  was  put  upon  the  land  by  the  assent  of  the 
owner  of  the  minerals,  and  must  presume  a  grant  by  such 
owner  of  a  right  to  support.  He  thereupon  left  it  to  the 
jury  to  say  whether  the  plaintiff  had* enjoyed  the  support 
for  the  foundations  of  his  house  for  twenty  years,  ana  the 
verdict  found  for  the  plaintiff  upon  the  direction  was  upheld 
by  the  court.  Humphries  v.  Brogden  (*)  was  a  case  of  sub- 
jacent support  of  soil  bv  soil,  but  the  considered  judgment 
of  the  Court  of  Queen  s  Bench,  delivered  by  Lord  Camp- 
bell, C.J.,  while  affirming  the  existence  of  the  right  as  a 
natural  right  of  property  unaffected  by  a  reservation  of 
minerals,  went  at  great  length  into  the  analogies  to  be  de- 
rived from  the  principles  of  law  relating  to  rights  of  lateral 
180]  support,  *and  treated  as  unquestionable  law  the 
proposition,  that  a  right  to  lateral  support  of  a  house  by  the 
adjacent  soil  may  be  acquired  like  other  easements  by 
twenty  years'  uninterrupted  enjoyment  of  such  support. 
The  language  of  the  judgment  upon  this  point  is  as  fol- 
lows:(')  "Where  a  house  has  been  supported  more  than 
twenty  years  by  land  belonging  to  another  proprietor,  with 
his  knowledge,  and  he  digs  near  the  foundation  of  the  house, 
whereby  it  falls,  he  is  liable  to  an  action  at  the  suit  of  the 
owner  of  the  house :  Stansell  v.  Jollard  ('),  and  Hide  v. 
Thornborough  (*).  Although  there  may  be  some  difficulty 
in  discovering  whence  the  grant  of  the  easement  in  respect 
of  the  house  is  to  be  presumed,  as  the  owner  of  the  adjoin- 
ing land  cannot  prevent  its  being  built,  and  may  not  be  able 
to  disturb  the  enjoyment  of  it  without  the  most  serious  loss 
or  inconvenience  to  himself,  the  law  favors  the  preservation 
of  enjoyments  acquired  by  the  labor  of  one  man  and  acqui- 
esced in  by  another  who  has  the  power  to  interrupt  them; 
and  as,  on  the  supposition  of  a  grant,  the  right  to  light  may 
be  gained  from  not  erecting  a  wall  to  obstruct  it,  tne  right 
to  support  for  a  new  building  erected  near  the  extremity  of 
the  owner's  land  may  be  explained  on  the  same  principle." 
The  words  "with  his  knowledge,"  used  in  the  passage  I 
have  quoted,  as  well  as  in  the  ruling  of  Parke,  B.,  in  nld^ 
V.  Thornborough  (*),  must,  I  think,  be  referable  to  cases  like 
Partridge  v.  Scott  i^)^  which  is  cited  in  the  judgment,  and  to 
any  other  cases,  in  which  the  circumstances  of  a  house  are 

(»)  12  Q.  B.,  789.  O  2  C.  A  K.,  250. 

(«)  Pacre  749.  (*)  8  M.  &  W.,  220. 
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of  such  a  special  character  as  to  throw  without  the  knowl- 
edge of  the  servient  owner  a  greater  than  ordinary  burden 
upon  his  tenement^  and  cannot  be  construed  to  mean  that 
any  special  knowledge  is  required  in  the  case  of  an  ordinary 
house,  which  must,  as  a  matter  of  course,  and  to  the  knowl- 
edge of  every  person,  increase  by  its  downward  pressure  the 
lateral  thrust  of  the  soil  upon  which  it  stands.  The  ques- 
tion of  knowledge,  however,  as  affecting  the  present  case  is 
a  material  one,  and  will  be  considered  by  me  more  particu- 
larly before  the  close  of  this  judgment.  Lastly,  comes  the  case 
of  lianomi  y.  BacJchoTise  {^\  the  judgments  and  opinions  in 
which  certainly  assume  the  right  *of  lateral  support  [181 
to  a  building  from  adjacent  land  to  stand  as  high  as 
other  easements,  if  indeed  they  do  not  treat  it  as  one  more 
nearly  approaching  a  right  of  property,  and  as  such  more 
easily  to  be  acquired  than  an  ordinary  easement. 

The  result  or  the  authorities  which  I  have  cited  is  to  show 
that  in  the  opinion  of  a  large  number  of  judges,  ranging 
over  a  period  of  100  years,  from  1761  to  1861,  the  grant  of  a 
right  or  support  for  buildings  by  adjacent  soil  is  one  subject 
to  like  conditions  as,  and  which  may  be  acquired  in  like 
manner  with,  easements  generally  by  proof  of  uninterrupted 
enjoyment  for  twenty  years.  Against  the  consensus  of  dicta 
in  support  of  this  view  no  direct  authority  or  even  distinct 
dictum  is  produced.  And  under  such  circumstances  I  do 
not  feel  myself  justified,  even  if  I  were  so  disposed,  which  I 
am  not,  in  running  counter  to  judicial  views  so  long  and  so 
consistently  entertained. 

But  the  question  still* remains  whether  the  right  of  sup- 
port acquired  by  user  is  an  absolute  one  attaching  itself  to 
any  house,  which  has  stood  the  requisite  time,  or  whether 
any  and  what  limitation  is  to  be  put  upon  the  right  in  this 
respect.  I  have  already  incidentally  touched  upon  this 
question,  and  its  answer,  as  it  appears  to  me,  is  to  be  found 
in  a  refert?nce  again  to  the  rule,  that  a  user  which  is  secret 
raises  no  presumption  of  acquiescence  on  the  part  of  the 
servient  owner,  and,  as  a  consequence,  no  presumption  of 
right  in  the  dominant.  If,  therefore,  a  particular  house 
were  by  reason  of  some  intrinsic  or  extrinsic  weakness  of  a 
serious  character,  or  owing  to  some  unreasonable  method  of 
construction,  to  require  an  amount  of  support  greater  than 
houses  of  its  kind  usually  require,  I  think  that  the  mere  en- 
joyment in  fact  of  that  extra  support  would  not  raise  the 
presumption  of  acquiescence  on  the  part  of  the  servient 
owner,  or  create  after  twenty  years'  user  a  right  to  that  ex- 

0)  E.  B.  &  E.,  646 ;  9  H.  L.  C,  603. 
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tra  support.  If,  on  the  other  hand,  a  house  is  of  ordinary 
stability  and  of  reasonable  construction,  I  think  it  equally 
clear  that  the  owner  of  the  adjacent  soil  must  be  assumed  to 
know  the  amount  of  lateral  support,  which  such  a  house 
must  need,  and  is  bound  to  afford  it  as  a  matter  of  right 
after  the  house  has  in  fact  enjoyed  it  for  twenty  years. 
This  question  was  discussed  but  not  decided  in  ijodd$  v. 
182]  Holme  {^),  In  *  Partridge  v.  8cott(^)  the  house  was 
ancient,  but  the  excavation  which  necessitated  the  additional 
support  was  assumed  to  be  modern,  and  the  judgment 
therefore  in  that  case  is  not  a  direct  authority  upon  the  ques- 
tion ;  but  the  dictum  contained  in  the  judgment,  that  a  grant 
of  the  additional  support  ought  not  to  be  inferred  from  any 
lapse  of  time  short  of  twenty  years  after  the  defendants 
might  have  been  or  were  fully  aware  of  the  facts,  is  a  distinct 
intimation  of  the  opinion  of  the  court  upon  the  question. 
If  the  knowledge  on  the  part  of  the  servient  owner  is  re- 

S[uired  to  make  effective  the  enjoyment  of  additional  support 
or  a  house  where  it  is  rendered  necessary  by  the  soil  under 
it  having  been  excavated,  it  must  equally  be  required  where, 
by  reason  of  some  internal  alteration  of  the  liouse  itself, 
some  special  support  beyond  what  the  general  construction 
and  character  of  the  house  would  indicate  becomes  neces- 
sary. 

This,  as  I  have  already  said,  I  infer  to  have  been  the 
meaning  of  Parke,  B.,  in  Hide  v.  Thorvboroughi^^  and  of 
the  Court  of  Queen's  Bench  in  Humphreys  v.  Broffden{*), 
when  they  speak  of  knowledge  as  a  necessary  condition  of 
the  easement  of  support.  It  may  be  that  in  the  case  of  the 
conveyance  of  one  or  both  of  two  houses  belonging  to  one 
owner,  each  of  which  is  in  fact  enjoying,  by  virtue  of  some 
peculiarity  of  construction,  a  more  than  ordinary  amount 
of  support  from  the  soil  of  the  other,  reciprocal  grants  of 
the  right  of  support  may  be  presumed  without  proof  of 
notice  or  knowledge ;  but  such  a  case  involves  different 
considerations  to  those  which  belong  to  ordinary  cases  of 
easements  claimed  by  user,  and  it  appears  to  me  that  to 
hold  that  a  house,  whatever  be  its  construction  and  what- 
ever the  amount  of  support  it  may  need,  acquires,  merely 
by  twenty  years'  enjoyment  of  such  support,  an  absolute 
right  to  it,  would  be  to  run  counter  to  well-established  laws 
of  easements  as  well  as  to  offend  against  the  principles  of 
reason  and  justice,  on  which  those  laws  are  founded.  Ap- 
plying, then,  these  observations  to  the  present  case,  I  can- 

(»)  1  Ad,  &  E.,  493.  '  (»)  2  C.  &  K..  260. 
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not  concnr  in  the  ruling  of  Lush,  J.,  at  the  trial,  that  where 
a  building  of  any  kind  has  stood  for  twenty  years  it  has  ac- 
quired an  absolute  right  of  support,  without  reference  to 
the  question  of  notice  to  the  adjacent  *owner  ;  and  [183 
inasmuch  as  the  effect  of  that  ruling  was  practically  to  pre- 
clude the  counsel  for  the  defendants  both  from  addressing 
the  jury  and,  if  they  wer^  so  minded,  from  calling  witnesses 
upon  tne  question  of  notice,  I  feel  a  difficulty  in  seeing  how, 
under  such  circumstances,  a  new  trial  can  be  refused  to  the 
defendants.  But  apart  from  what  I  hold  to  be  the  errone- 
ous ruling  of  the  learned  judge,  and  assuming  that  his  ruling 
had  been  founded  upon  the  doctrine  of  an  implied  grant,  I 
should  still  be  forced  to  the  conclusion  that  the  defendants 
are  entitled  to  a  new  trial.  At  the  close  of  the  plaintiffs' 
evidence  the  position  of  the  case  stood  thus :  the  plaintiffs' 
witnesses  had  proved  that  the  factory  was  of  a  construction 
reasonably  stable,  but  had  admitted  at  the  same  time  that 
its  construction  was  somewhat  unusual.  It  was  clear  also 
that  the  result  of  the  insertion  into  the  chimney-stack  of  the 
girders  supporting  the  upper  floors  was  to  concentrate  a 
greater  weight  at  one  part  of  the  building  than  would  have 
been  the  case,  if  the  girders  had,  on  the  side  adjoining  the 
defendants'  soil,  taken  their  bearings,  as  they  did  upon  the 
opposite  side,  from  a  dividing  wall ;  and  the  cross-exami- 
nation upon  this  point  had  raised  the  issue  of  the  reason- 
ableness of  such  a  method  of  construction;  and  lastly, 
although  it  was  alleged  on  the  part  of  the  plaintiffs  that  the 
stack  of  brickwork  would  have  fallen  in  consequence  of  the 
excavation  upoa  the  adjoining  soil,  without  the  extra  weight 
of  the  upper  floors  of  the  factory  upon  it,  the  counsel  for 
the  commissioners  distinctly  intimated  that  he  was  prepared 
to  negative  by  witnesses  that  allegation.  This  being  the  po- 
sition in  which  the  case  stood,  I  cannot  hold  that  the  jury 
could  be  properly  directed  as  a  matter  of  law  to  presume  a 
grant  of  the  easement  claimed  upon  the  footing  of  its  hav- 
ing been  enjoyed  with  the  knowledge  of  the  defendants, 
and,  as  a  consequence,  with  their  acquiescence  ;  and  I  think 
that  the  defendants'  counsel  were  warranted  in  asking  that 
the  jury  should  determine,  whether  the  weight  which  had 
been  put  upon  the  adjoining  soil  was  such  as  the  owner  of 
the  soil  could,  under  the  peculiar  circumstances  of  the  case, 
be  reasonably  expected  to  be  aware  of  and  to  provide  for. 

One  more  point  remains  for  consideration,  namely,  wheth- 
er assuming  the  plaintiffs  to  be  entitled  to  recover  for  the 
damages  caused  by  the  acts  of  the  sub-contractors,  the  de- 
fendants are  ^responsible  in  law  for  those  acts.    Upon    [184 


726  QUEEirS  BENCH  DIVISION.  [VoL  IV, 

1878  Angus  v.  DaltoQ. 

that  question  I  entertain  no  doubt.  It  is  properly  admitted 
by  the  defendants'  counsel  that  the  case  of  Bower  v.  Peate{') 
is  undistinguishable  from  the  present,  and  I  am  of  opinion 
that  the  law  there  laid  down  by  the  Lord  Chief  Justice  in 
delivering  the  considered  judgment  of  the  court  is  correctly 
stated  and  placed  upon  proper  principles,  and  that  the  de- 
fendants in  the  present  case  who  have  ordered  work  to  be 
executed,  from  which  in  the  natural  course  of  things  injuri- 
ous consequences  to  the  plaintiffs'  factory  might  be  expected 
to  arise,  unless  means  to  prevent  them  were  adopted  are,  it 
the  plaintiffs  are  entitled  to  recover  at  all,  responsible  for 
the  damage,  which  has  in  fact  arisen  owing  to  the  means 
adopted  having  proved  to  be  insufficient. 

For  the  reasons  given  I  am  of  opinion  that  the  judgment 
of  the  court  below  should  be  reversed,  and  if  the  defendants 
desire  it,  that  the  case  should  go  down  for  a  new  trial; 
otherwise  that  the  judgment  should  be  entered  for  the 
plaintiffs. 

Cotton,  L.J.:  The  plaintiffs  have  no  right  to  recover  in 
the  action,  unless  they  are  entitled  to  have  from  the  land, 
which  was  excavated,  the  lateral  support  required  by  their 
house.  The  majority  of  the  judges  m  the  Queen's  Bench 
Division  were  of  opinion  that  the  plaintiffs  under  the  cir- 
cumstances had  no  such  right,  and  the  first  question  is,  were 
they  so  entitled  ? 

The  plaintiffs  in  the  first  place  contend  that  every  owner 
of  property  is  entitled  independently  of  user  or  grant,  and 
as  a  natural  right  of  property,  to  have  from  the  soil  belong- 
ing to  adjoining  owners  sucn  support  as  any  buildings  on 
his  own  land  require  :  in  my  opinion  this  cannot  be  main- 
tained. In  all  cases,  in  which  the  right  of  lateral  support 
for  buildings  has  been  considered,  the  judges  have  with  one 
exception  after-mentioned  treated  the  right  to  lateral  sup- 
port for  buildings  as  one  to  be  acquired  by  enjoyment  or 
grant,  that  is,  as  an  easement.  This  is,  I  think,  the  correct 
view.  Ever^  owner  of  land  mUst  from  the  first  have  had  as 
a  necessary  incident  a  right  to  the  support  from  his  neigh- 
bor, which  the  land  in  its  natural  state  requires.  This  is  a 
right,  subject  to  which  all  property  must  be  taken ;  but 
185]  independently  *of  grant  or  right  acquired  by  enjoy- 
ment, no  one  can  have  a  right  to  throw  a  greater  burden  on 
his  neighbor  by  requiring  him  to  support  artificial  erections. 
The  one  exception,  to  which  I  have  referred  to,  was  Bonami 
V.  Back/iouseC),  where  Lord  Cranworth  in  the  House  of 
Lords  speaks  of  the  right  of  the  plaintiffs  in  that  case  as  a 
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right  of  property.  But  I  think  the  correct  explanation  is, 
that  in  that  case  the  operations  of  the  defendant  would  have 
let  down  the  land  of  the  plaintiffs,  even  if  there  had  not 
been  any  buildings  thereon.  The  right  of  the  plaintiffs  to 
support  for  their  buildings  must  then  be  consiaered  as  an 
easement,  and  the  question  is  whether  they  have  under  the 
circumstances  acquired  any  such  right,  it  is  not  an  ease- 
ment within  the  statute  2  &  3  Wm.  C  c.  71.  In  this  I  agree 
with  the  judges  of  the  Queen's  Bench  Division.  The  plain- 
tiffs must  therefore  make  out  their  right  in  such  way  as  is 
available  for  that  purpose  independently  of  the  statute. 

It  was  argued  for  tlie  defendants  that  the  easement  was 
of  such  a  nature  that  it  could  not  be  acquired  except  by  ex- 
press grant.  Although  there  is  not  much  decision  as  to  the 
right  of  support  for  buildings,  the  view  thus  contended  for 
by  the  defendants  is  opposed  to  the  opinions  expressed  by 
many  judges  of  the  highest  authority,  who  all  treat  the  right 
of  lateral  support  for  buildings  as  capable  of  being  acquired 
by  use  or  enjoyment.  I  may  refer  to  the  decision  of  Lord 
Ellenborou^h  in  Stansell  v.  JoUard{^\  to  what  is  said  by 
Willes,  J.,  in  Bonomi  v.  Backhouse  {^)y  by  Alderson,  B.,  in 
Partridge  v.  Scott  {*),  by  Parke,  B.,  in  Gay  ford  v.  NicJi- 
olls{*)^  by  Bramwell,  B.,  in  Howbotham  v.  Wilson  {^\  and 
by  Lord  Campbell,  C.J.,  in  Humphries  v.  Brogdeni^), 
Though  in  none  of  these  cases  is  there  any  express  deci- 
sion of  the  point,  all  the  judges  whom  I  have  named  assume 
that  a  right  to  lateral  support  for  buildings  is  an  easement 
capable  of  being  acquired  by  any  means,  by  which  inde- 
pendently of  the  act  of  2  &  3  Wm.  4,  c.  71,  an  easement 
may  be  acquired.  These  means  are  either  an  enjoyment  be- 
yond living  memory,  from  which  in  the  absence  oi  evidence 
to  the  contrary  enjoyment  before  the  time  of  legal  memory 
*would  be  presumed,  or  by  enjoyment  for  such  a  [18.6 
time  as  would  be  sufficient  in  the  absence  of  evidence  to  the 
contrary  to  justify  a  presumption  of  a  modern  grant  which 
has  been  lost.  In  the  present  case  the  building  had  been 
for  twenty-seven  years  in  the  state,  in  which  it  was,  when 
the  act  of  the  defendants,  which  is  the  foundation  of  the 
action,  was  done. 

The  question  of  enjoyment  beyond  the  time  of  living 
memory  does  not  arise,  but  there  had  been  upwards  of 
twenty  years'  enjoyment,  and  this  is  sufficient  to  raise  a 
presumption  that  the  enjoyment  has  been  under  a  modern 
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lost  grant.  This  is,  no  doabt,  Hable  to  be  rebutted,  and  in 
iiiy  opinion  the  real  question  on  this  part  of  the  case  is, 
wuat  evidence  is  sufficient  to  rebut  the  presainption.  On 
tliis  point  there  is  very  little  authority,  but  as  stated  by 
Tjord  Chief  Justice  Coc*kburn  in  this  caseC),  it  is  not  neces- 
sary that  the  jury  should  come  to  the  conclusion,  that  in 
fact  there  was  such  a  grant.  The  easemt^nt  is  analogons  to 
that  of  a  right  to  light  before  the  statute  2  &  3  Wm.  4,  c.  71, 
and  la  Cross  v.  Lewis  (^),  Bayley,  J.,  lays  it  down,  and  in 
my  opinion  correctly,  that  in  such  case  mere  dissent  by  thu 
owner  of  the  alleged  servient  tenement  will  not  be  sufficient 
to  rebut  the  presumption.  If,  therefore,  the  parties  at  the 
trial,  as  stated  by  the  Lord  Chief  Justice,  admitted  that 
there  was  not  in  fact  any  grant,  this,  in  my  opinion,  was  not 
sufficient  to  rebut  the  presumption  arising  from  twenty 
years'  enjoyment,  or  to  justify  a  judgment  tor  the  defend- 
ants. But  it  may  be  urged  this  is  contrary  to  what  is  said 
in  many  cases,  namely,  that  twenty  years'  enjoyment  raises 
a  presumption  only,  and  that  the  opinion  which  I  have  ex- 
pressed will  make  such  enjoyment  confer  an  absolute  right ; 
but  this  is  not  so.  Tlie  presumption  may  be  rebutted  by 
showing  that  the  owner  of  the  servient  tenement  was  not 
capable  of  making  a  grant,  aa  for  instance,  that  he  was  ten- 
ant for  life,  or  of  unsound  mind  ;  and  the  principal  case, 
except  Webb  v.  Bird  ('),  and  ChaseToore  v.  Richards  (*),  re- 
ferred to  by  Lord  Chief  Justice  Cockbum,  where  the  pre- 
sumption arising  from  twenty  years'  enjoyment  was  rebutted 
is  Barker  v.  Michardson  ('),  where  the  owner  of  the  allegi-d 
187]  *servieut  tenement  was  incapable  of  making  a  grant. 
The  cases  of  Chasemore  v.  Bichards {'),  and  Webb  v.  Bird('), 
turned  on  the  peculiar  character  of  the  rights  claimed,  and 
in  the  latter  case  Blackburn,  J.,  expressly  distinguished  the 
right  then  in  question  from  that  on  which  the  plaintiffs  rely. 
An  admission  therefore  or  evidence,  that  in  fact  there  was 
no  grant,  would  not,  in  my  opinion,  rebut  the  presumption, 
and  notwithstanding  such  evidence  or  admission,  unless 
there  was  any  other  evidence  to  rebut  the  presumption  (as 
for  instance,  evidence  that  the  adjoining  owner  was  incapa- 
ble of  making  a  grant),  the  jury  ought  to  be  directed  to 
nd  that  there  had  i^ien  a  grant  which  has  been  lost. 
lis,  however,  does  not  decide  the  case  in  favor  of  the 
ntiffs.  Enjoyment  does  not  confer  a  right,  unless  the 
yment  has  been  open.     Twenty  years'  enjoyment  of 
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lateral  support  only  gives  a  right  to  such  support  as  the  ac- 
tual construction  of  the  house,  if  known  to  the  adjoining 
owner,  requires,  or  to  such  support  as  is  reasonably  re- 
quired by  a  house  of  the  dimensions  and  construction  known 
or  apparent  to  the  adjoining  owner.  In  my  opinion,  there- 
fore, though  on  the  evidence  in  this  case  the  jury  ought  to 
have  been  directed  to  find  that  the  plaintiffs  by  enjoyment 
had  acquired  a  right  to  some  support,  the  question  of  the 
degree  of  support  to  which  they  nad  acquired  a  right  still 
remained.  There  was  no  evidence  that  the  owner  of  the  ad- 
joining house  knew  of  the  particular  construction  of  the 
})laintiffs'  house ;  and,  in  my  opinion,  the  question  ought  to 
lave  been  left  to  the  jnry  to  find  whether  the  support  re- 
quired for  the  plaintiffs'  house  was  more  than  reasonably 
required  by  a  house  of  the  apparent  dimensions  and  charac- 
ter of  the  house  of  the  plaintiffs,  if  used  for  the  purpose 
for  which  the  house  was  used.  If  this  question  had  been 
answered  in  the  affirmative,  the  verdict  would  have  been  for 
the  defendants,  but  if  answered  in  the  negative,  for  the 
plaintiffs.  Lush,  J.,  entirely  withdrew  the  case  from  the 
]ury,  and,  in  my  opinion,  there  must  be  a  new  trial  if  the  de- 
fendants desire  it. 

I  think  it  unnecessary  to  enter  at  length  into  the  question 
whether,  assuming  the  contractor,  Dalton,  to  be  liable  to  the 
plaintiffs,  the  defendants,  the  commissioners,  are  answer- 
able for  the  injury  caused  by  the  acts  of  their  contractors. 
On  this  point  *I  agree  with  the  decision  in  Bower  v.  [188 
Peatei^)^  that  where  a  defendant  has  employed  a  contractor 
to  do  work,  which  in  its  nature  is  dangerous  to  a  neighbor- 
ing property,  and  damage  is  the  result  of  the  work  done, 
the  employer  is  liable,  though  he  has  employed  a  competent 
contractor  and  given  him  directions  to  take  precautions  in 
executing  the  work. 

Brett,  L.J.:  In  this  case  it  seems  to  me  very  desirable, 
in  order,  to  express  exactly  my  view  of  the  law,  to  commence 
by  stating  what  I  understand  and  assume  to  have  been  those 
facts,  which  were  material  to  the  decision  which  were  in  evi- 
dence at  the  trial.  I  collect  them  from  the  judgments:  it 
was  not  in  any  way,  as  I  apprehended,  argued  before  us,  that 
they  had  been  misunderstood  by  the  judges  of  the  Queen's 
Bench  Division.  As  collected  from  the  judgments  of  Lush, 
J.,  and  the  Lord  Chief  Justice,  they  were,  that  there  had 
been  before  1849  two  dwelling  houses  adjoining  each  other, 
each  built  to  the  extremity  of  the  soil  belonging  to  its 
owner,  but  each  independently  built,  so  that  they  were  with- 
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out  any  party-wall.  In  1849  the  plaintiffs  altered  the  dwell- 
ing house  then  belonging  to  them  into  a  coach  factory,  and 
so  altered  the  structure  as  to  make  it,  as  a  building,  differ- 
ent from  what  it  had  been  before,  but  the  same  as  it  was 
when  it  fell.  It  was,  as  I  apprehend,  at  the  trial  and  on  the 
argument  in  the  Queen's  Bench  Division  taken  as  a  fact, 
proved  or  admitted,  that  they  made  the  alteration  without 
any  grant  from  the  owner  of  the  adjoining  premises  of  any 
right  of  lateral  support,  unless  his  assent  is  necessarily  to 
be  inferred  from  his  taking  no  steps  to  resist  the  acquisi- 
tion and  enjoyment  of  such  support.  This  is  what  I  gather 
from  the  express  statement  of  the  Lord  Chief  Justice  0; 
and  Lush,  J.,  says('):  "Nothing  is  shown  except  that  the 
adjoining  owner  was  not  asked  for  and  did  not  give  his 
assent  to  the  alteration  of  the  house  into  a  factory.*'  The  ad- 
joining owner  was  never  in  fact  asked  for  and  never  in  fact 
gave  his  assent  to  the  alteration  of  the  house  into  a  factory; 
the  adjoining  owner,  however,  must  have  known  that  the 
building  was  in  and  from  1849  used  as  a  coach  factory  in- 
189]  stead  of  a  house,  but  there  was  no  *evidence  that  he 
knew  the  nature  or  extent  of  the  structural  alterations  made 
in  the  building.  The  work  complained  of  was  done  by  one 
Dalton,  a  builder,  under  contract  with  the  commissioners: 
it  was  done  according  to  the  plans  he  was  instructed  to  carry 
out  without  negligence  on  his  part ;  the  plans  did  not  dis- 
close any  danger  to  the  plaintiffs'  building  ;  work  done  ac- 
cording to  them  might  nave  been  reasonably  deemed  to  be 
sufficient  to  prevent  any  damage  to  it.  But  by  exposure  to 
the  air  the  thick  pillar  of  clay,  left  by  Dalton  according  to 
the  plans,  between  his  workings  and  the  plaintiffs'  building 
cracked  and  gave  way,  and  so  the  plaintiffs'  factory  was 
brought  down.  The  pillar  of  clay  left  might  have  sup- 
ported the  plaintiffs'  land  in  its  natural  state,  but  did  not 
support  the  land  with  the  factory  on  it. 

upon  this  evidence.  Lush,  J.,  directed  the  jury,  as  mat- 
ter of  law,  to  find  a  verdict  for  the  plaintiffs,  leaving  them 
to  move  for  judgment.  Upon  a  motion  to  that  effect.  Lush, 
J.,  gave  judgment  that  the  direction  was  right,  and  that  the 
plaintiffs  were  entitled  to  judgment ;  the  Lord  Chief  Justice 
and  Mellor,  J.,  gave  judgment  that  the  verdict  ought  to  have 
been  dii-ected  to  be  entered  for  the  defendants,  and  that  they 
were  entitled  to  judgment. 

It  was  contended  before  us,  on  appeal,  that  the  judgment 
ought  to  be  for  the  plaintiffs,  or  that  there  ought  to  be  a  new 
trial. 
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The  learned  judges  of  the  Queen's  Bench  Division  seem 
to  have  been  agreed  on  many  propositions ;  as  that  the  right 
to  lateral  support  from  the  adjacent  soil  of  an  adjacent 
owner  necessary  for  buildings  in  addition  to  the  support 
necessary  for  the  soil  on  which  they  stand,  is  not  a  right  of 
property;  that  such  a  right  may  exist,  but  if  it  does,  it  is  a 
right  which  exists  as  the  result  of  an  easement ;  that  such 
an  easement  can,  in  consideration  of  law,  only  have  its 
origin  in  grant ;  that  such  an  easement  is  not  within  the 
Prescription  Act  (2  &  3  Wm.  4,  c.  71) ;  that  upon  proof  of 
twenty  years'  enjoyment  after  knowledge  by  the  adjoining 
owner  of  the  support  given  by  his  soil,  and  absence  of  any 
other  evidence,  a  jury  ought  to  be  directed  to  find  for  the 
claimant  a  right,  as  ii  there  had  been  a  grant  in  the  nature 
of  an  easement. 

The  points  of  difference  were,  that  Lush,  J.,  held,  that 
where  tnere  has  been  in  fact  an  enjoyment  of  lateral  sup- 
port to  a  building  for  twenty  years  without  physical  ob- 
struction, the  jury  *are  to  be  directed,  as  matter  of  [190 
law,  to  find  for  the  right,  and  no  evidence  is  admissible  to 
show  that  there  never  was  a  grant,  or  that  the  defendant  had 
no  knowledge  of  the  nature  or  extent  of  the  support  given 
by  his  soil  or  premises,  or  that  he  objected  otherwise  than 
by  physical  obstruction.  And  he  deduced  this  doctrine  as 
a  necessary  consequence,  not  of  the  Prescription  Act  (2  & 
3  Wm.  4,  0.  71),  but  of  the  Limitation  Act  (3  &  4  Wm.  4, 
c.  27).  The  other  learned  judges  held  that  enjoyment  for 
twenty  years,  with  other  circumstances,  may  be  prima 
facie  evidence  of  an  original  reservation  or  grant,  but  that 
such  prima  fade  evidence  may  be  met  by  evidence  arising 
either  in  the  plaintiffs  or  defendant's  case,  showing  that  no 
such  reservation  or  grant  was  ever  in  fact  made  ;  that  if  the 
evidence  on  the  latter  points  be  questionable,  the  whole  evi- 
dence must  be  left  to  the  jury;  but  if  such  evidence  be  not 
questioned  or  questionable,  the  jury  should  be  directed  to 
find  that  there  never  was  any  reservation  or  grant,  and 
therefore  that  there  never  was  any  right.  They  further  held, 
that  as  in  this  case  the  fact  of  there  never  having  been  any 
real  grant  or  reservation  was  not  questioned  or  question- 
able, the  jury  ought  to  have  been  directed  to  find  for  the  de- 
fendants. 

As  to  the  question  raised  by  reason  of  the  employment  of 
Dalton  as  an  independent  contractor,  all  the  judges  were 
agreed  that  the  case  of  Bower  v.  Peate  (*)  was  applicable  and 
binding,  so  that  if  the  plaintiffs  were  entitled  to  the  support 
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they  claimed,  they  were  entitled  to  jadgment  both  as  against 
the  commissioners  and  Dalton,  whether  there  was  or  was 
not  negligence  on  the  part  of  Dalton,  or,  if  there  was  neg- 
ligence by  Dalton,  whether  they  had  or  bad  not  the  right  to 
support. 

On  the  argument  before  us  it  was  contended,  on  behalf  of 
the  plaintiffs,  that  the  right  to  lateral  support  from  the  ad- 
jacent soil  of  an  adjacent  owner  necessary  for  buildings  in 
addition  to  the  support  necessary  for  the  support  of  the 
soil  on  which  they  stand,  is  a  right  of  property;  that  such  a 
right,  if  only  an  easement,  is  within  the  Prescription  Act ; 
that  if  not,  and  though  the  right  be  only  an  easement,  yet 
a  user  for  twenty  years  without  physical  obstruction  gives 
a  legal  right  on  which  a  judge  is  bound  to  direct  in  favor  of 
the  plaintiff,  and  in  derogation  of  which  no  evidence  is  ad- 
191j  missible  ;  *that  at  all  events  a  user  for  twenty  years 
without  any  evidence  to  explain  the  origin  of  it  entitles  the 
person  in  possession  to  a  direction  to  the  jury  to  find  a  right 
as  if  by  grant,  and  that  in  this  case  there  was  no  evidence 
to  explain  the  origin,  and  that  the  plaintiffs  were  therefore 
entitled  to  the  direction  which  was  given  at  the  trial ;  and 
that  there  was  evidence,  which  at  least  ought  to  have  been 
left  to  the  jury,  for  them  to  say  whether  they  would  find 
that  there  had  been  a  grant ;  and  that  there  was  evidence  of 
negligence,  which  ought  to  have  been  left  to  the  jury. 

The  first  question,  then,  to  be  determined  is,  whether  the 
right  claimed  is  a  right  of  property,  for  if  it  is,  it  is  unne- 
cessary to  inquire  further  in  this  case,  the  plaintiffs  being 
clearly  entitled  to  succeed.  If  such  a  right  is  admitted,  it 
existed  ex  necessitate  from  the  moment  the  factory  was  con- 
structed. It  must  be,  if  it  exists,  a  right  wholly  independ- 
ent of  the  consent  or  knowledge  of  the  defendants,  created 
solely  by  the  will  and  acts  of  the  plaintiffs.  The  Questions 
of  twenty  years'  user,  of  knowledge  by  the  defendants,  of 
negligence,  are  all  immaterial,  ft  is  contended  that  this 
right  is  a  right  of  property,  first,  as  the  result  of  reasoning 
from  principle,  and,  secondly,  as  being  settled  by  authority. 

As  to  the  first,  it  is  said  that  the  right  claimed  is  in  strict 
analogy  with  rights  which  have  been  admitted  to  be  rights 
of  property,  as  the  right  of  support  of  land  not  built  upon, 
the  right  to  the  use  of  the  light  and  air  where  adjacent  soils 
are  both  unincumbered.  The  validity  of  this  argument  de- 
pends on  whether  the  alleged  analogy  exists.  It  exists,  if 
the  reasons  for  which  the  right  has  been  recognized  in  those 
cases  are  applicable  to  the  claim  now  under  discussion,  but 
not  otherwise  :    Cessante  rationed  cessat  lex.     The  reason 
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given  in  those  cases  has  been,  that  such  rights  must  be  ad- 
mitted if  the  owner  of  land  is  to  enjoy  it,  if  he  so  pleases,  as 
it  must  have  been  always  in  nature  from  the  beginning. 
They  are  attributes  of  nature  given  for  the  common  beneht 
of  mankind.  ''They  are,"  (says  Parke  B.,  in  Embrey  v. 
Ou)en{')j  '*  bestowed  by  Providence  for  the  common  benefit 
of  man."  And  he  relies  upon  the  elaborate  judgment  of 
Mr.  Justice  Story  in  Ti/ler  v.  Wilkinson  {*)i  in  which  the 
right  is  founded  on  *thi8  reason.  The  support  to  [192 
land  in  its  natural  state  by  adjacent  land  in  its  natural  state 
must  necessarily  have  existed  from  the  beginning,  so  must 
the  run  of  water,  so  must  the  passage  of  light  and  air  over 
lands  unincumbered  by  buildings.  Unless  each  owner  is 
entitled,  as  of  natuml  right,  to  enjoy  unmolested  his  land 
with  all  those  attributes  ^iven  to  it  by  nature,  he  has  not  a 
free  and  absolute  use  of  it.  Such  a  right  '' stands  on  natu- 
ral justice,  and  is  essential  to  the  protection  and  enjoyment 
of  property :"  Humphreys  v.  Brogden  (").  The  reason, 
then,  why  the  right  is  admitted  in  all  those  cases  is,  that 
without  such  a  right  the  owner  cannot  enjoy  his  land,  if  he 
BO  pleases,  in  the  condition  in  which  it  was  given  for  the  en- 
joyment of  man  by  nature.  It  is  obvious  that  the  reason  is 
not  applicable  to  a  claim  of  support  necessary  for  such  a 
building  as  any  one  may  according  to  his  fancy  erect,  requir- 
ing more  or  less  support  according  to  the  size  or  form  which 
be  has  given  to  the  particular  structure,  but  requiring  by 
the  hypothesis  more  support  than  is  necessary  for  the  sup- 
port of  the  soil  on  which  it  stands.  Not  only  is  the  reason 
given  for  allowing  the  right  to  be  a  right  of  property  in 
those  cases  inapplicable  to  the  case  now  under  discussion, 
but  to  allow  the  present  claim  would  be  inconsistent  with 
that  reason,  because  the  exercise  of  the  claim  by  the  one 
owner  would  prevent  the  enjoyment  by  the  other  of  his  land 
as  nature  gave  it.  As  the  result  of  logical  reasoning  or  de- 
duction from  admitted  principles,  therefore,  the  present 
claim  cannot  be  maintained. 

Then  follows  the  question,  whether  authorities  by  which 
we  are  bound  have  decided  otherwise.  The  first  on  this 
subject  is  the  passage  in  Rollers  Abridgment,  citing  a  case 
of  Wilde  V.  MiTisterley  {^),  It  is  an  authority  which  has 
been  so  frequently  cited  and  acted  upon,  that  it  is  certainlv 
binding.  But  it  consists  of  two  parts,  and  it  seems  difficult 
to  say  with  propriety  that  it  is  to  be  treated  as  a  binding 

(>)  6  Ex.,  858,  at  p.  872.  (*)  2  Roll  Abr.,  Trespass  (I),  pi.  1.  The 

(*)  4  Mason,  897.  passage  is  translated  in  a  note  to  WyaU 

(»)  12  Q.  B.,  744.  Y.  Harrison,  8  B.  A  Ad.,  871,  at  p.  873. 
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authority  as  to  one,  and  as  wrong  as  to  the  other ;  more  es- 
pecially, as  the  part  which  has  been  distinctly  adopted, 
namely,  that  with  regard  to  land  unbuilt  upon,  is  that  which 
is  introduced  by  the  term  '^semble,"  whilst  that,  which  it 
193]    *i8  now  said  should  be  rejected,  is  the  cited  decision 
of  the  court.     That  decision  is  clearly  that  the  claim  to  sup- 
port for  a  house  is  not  a  right  of  property.    The  distinction 
taken  is  between  the  right  of  support  to  land  in  its  natural 
state,  and  the  right  to  support  of  buildings  upon  the  land, 
and  the  right  of  the  latter  in  the  case  of  a  new  house  is  dis- 
tinctly denied.     But  if  the  right  be  a  right  of  property,  it 
must  exist  in  the  case  of  a  new  house  just  as  much  as  in  the 
case  of  an  old  house :  as  the  right  of  the  land  itself  to  sap- 
port  is  just  as  absolute  the  day  after  the  two  ownerships  arn 
called  into  existence,  as  twenty  years  or  any  number  of 
years  afterwards.     The  judgment  of  Lord  Ten terden  in  Wy- 
ait  V.  Harrison  {^)  is  distinct.     *' Whatever  the  law  might 
be,  if  the  damage  complained  of  were  in  respect  of  an  an- 
cient messuage  possessed  by  the  plaintiff  at  the  extremity 
of  his  own  land,  which  circumstance  of  antiquity  might  im- 
ply the  consent  of  the  adjoining  proprietor  at  a  former  time 
to  the  erection  of  a  building  in  that  situation,  it  is  enough 
to  say  in  this  case  that  the  building  is  not  allied  to  be  an- 
cient, but  may,  so  far  as  appears  from  the  declaration,  have 
been  recently  erected ;  and  if  so,  then,  according  to  the  au- 
thorities, the  plaintiff  is  not  entitled  to  recover.     It  may  be 
true  that  if  my  land  adjoins  that  of  another,  and  I  have  not 
by  building  increased  the  weight  upon  my  soil,  and  my 
neighbor  di^s  in  his  land  so  as  to  occasion  mine  to  fall  in, 
he  may  be  liable  to  an  action.     But  if  I  have  laid  an  addi- 
tional weight  on  my  land,  it  does  not  follow  that  he  is  to  be 
deprived  of  the  right  of  digging  his  own  ground,  because 
mine  will  then  become  incapable  of  supporting  the  artificial 
weight  which  I  have  laid  upon  it.     And  this  is  consistent 
with  2  Rollers  Abridgment."     The  whole  of  this  passage  is 
necessarily  wrongly  conceived,  and  the  decision  of  the  case 
is  wrong,  if  the  right  now  claimed  is  a  right  of  property : 
because  it  must  be  always  remembered  that,  if  the  right  is  a 
right  of  property,  the  length  of  time  since  the  house  in  re- 
spect of  which  the  claim  is  made  ,was  built,  is  immaterial.  * 
The  judgment  of  Alderson,  B.,  in  Partridge  y.  Scott  Oj  ^^ 
also  against  the  claim  as  a  right  of  property.     '^  Rights  of 
this  sort,  if  they  can  be  established  at  all,  must,  we  think, 
have  their  origin  in  grant.     If  a  man  bailds  his  house  at  the 
194]    extremity  of  his  land,  he  does  not  *thereby  acquire 

(»)  3  B.  ck  Ad.,  871,  at  p.  875.  («)  S  M.  4  W.,221. 
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any  right  or  easement  for  support,  or  otherwise,  over  the 
land  of  his  neighbor.  He  has  no  right  to  load  his  own  soil 
so  as  to  make  it  require  the  support  of  that  of  his  neighbor, 
unless  he  has  some  grant  to  that  effect.  Wyatt  v.  Marri- 
S(m{^)  is  precisely  in  point  as  to  this  part  of  the  case,  and 
we  entirely  agree  with  the  opinion  there  pronounced."  This 
discussion  is  without  meaning,  if  the  claim  could  be  sup- 
ported as  of  a  right  of  property.  The  statement  of  the  law 
as  to  lateral  support  in  the  judgment  in  Humphries  v.  Brog- 
den  O  is  the  same.  The  principle  is  deduced  by  Lord  Camp- 
bell from  the  passage  in  Kolle,  and  stated  to  be  settled  by 
Wyatt  V.  Harrison  (').  After  stating  that  the  right  of  land 
in  its  natural  state  to  support  from  adjacent  land  is  aright 
of  property,  he  goes  on  to  say  :  "  This  right  to  lateral  sup- 
port from  adjoining  soil  is  not,  like  the  support  of  one  build- 
ing upon  another,  supposed  to  be  gained  by  grant,  but  is  a 
right  of  property  passing  with  the  soil."  It  must  in  fair- 
ness be  observed  that  the  contrast  he  draws  is  in  terms  be- 
tween the  support  given  to  a  building  by  a  bliilding ;  but 
the  reasoning  is  surely  equally  applicable  to  the  support 
eiven  to  a  building  by  land.  Uayford  v.  Nicholls  {*)  seems 
directly  against  the  claim.     There  it  was  decided  that  the 

Slaintiff  had  no  right  to  support  for  his  building  from  the 
efendants'  adjacent  soil.  ''  This  is  not  a  case,"  says  Parke, 
B.,  "in  which  the  plaintiff  has  the  right  of  the  support  of 
the  defendants'  soil,  either  by  virtue  of  a  twenty  years'  oc- 
cupation, or  by  reason  of  a  presumed  grant,  or  by  a  pre- 
sumed reservation,  where  both  houses  were  originally  in  the 
possession  of  the  same  owner ;  for  unless  a  riglit  of  support 
by  some  such  means  can  be  established,  the  owner  of  the 
soil  has  no  right  of  action  against  his  neighbor,  who  causes 
the  damage  by  the  proper  exercise  of  his  own  right."  Here 
again  in  one  branch  of  the  sentence  he  no  doubt  speaks  of  a 
right  by  virtue  of  a  twenty  years'  occupation  ;  but  if  he  had 
intended  that  such  an  occupation  of  itself  gave  an  indefeasi- 
ble right,  he  would  not  have  introduced  the  next  phrase  as 
to  a  right  by  a  presumed  grant,  which  would  be  wnolly  un- 
necessary; for  in  order  to  found  that  presumption  there 
must  be  a  twenty  years'  occupation.  By  the  former  phrase, 
therefore,  he  must  have  alluded,  *although  only  in  [195 
general  terms,  to  the  user  for  twenty  years,  from  which  un- 
explained a  prescriptive  user  may  be  inferred.  He  speaks 
also  of  two  houses,  but  that  is  in  the  phrase  relative  to  a 
right  by  reservation.     It  was  suggested,  however,  that  the 

0)  8  B.  &  Ad.,  871.  («)  12  Q.  B.,  789.  (»)  9  Ex.,  702,  at  p.  708. 
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case  of  Bonomi  v.  Backhouse  {^)  is  to  the  contrary,  and  is 
binding.  Bat  the  first  observation  to  be  made  is,  that  there 
is  no  reference  in  the  facts  stated  by  the  arbitrator  to  any 
distinction  between  the  support  necessary  for  the  land,  if  it 
had  been  nnbailt  on,  and  that  necessarv  for  the  buildings. 
It  is  consistent  with  the  statements  and  findings,  that  the 
workings  complained  of  would  have  let  down  the  plaintiffs 
land,  if  there  had  been  no  buildings  on  it.  This  is  easily 
accounted  for,  if  the  workings  would  in  fact  have  let  down 
the  land  itself  of  the  plaintiff,  because  the  arguments  appear 
to  have  been  confined  to  the  question  of  what  is  the  cause  of 
action  in  such  cases,  and  what  is  the  time  at  which  a  cause 
of  action  accrues.  The  want  of  reference,  either  in  the 
statement  of  facts  by  the  arbitrator  or  in  the  arguments,  to 
the  distinction  between  the  support  to  buildings  and  that  to 
mere  land  is  natural  and  right,  if  the  workings  would  have 
let  down  the  land,  though  there  had  been  no  buildings  on  it, 
but  is  inexplicable  otherwise.  The  judgments  then  are 
to  be  applied  to  excavations  which  would  let  down  the  plain- 
tiffs' land,  though  not  built  upon.  In  that  view  it  was 
right  to  say  that  ^*in  such  cases  as  the  present  the  right 
claimed  by  the  plaintiff  was  not  a  right  louoded  upon  the 
presumption  of  a  grant  or  easement,  but  the  common  right 
of  the  owner  of  land  not  to  be  injured  in  his  property,"  &c. 
If  the  excavations  in  that  case  would  not  have  let  down  the 
land  as  mere  land  of  the  plaintiff,  the  judgment  of  Willes,  J., 
in  the  Exchequer  Chamber,  the  reasoning  of  which  is  adopt- 
ed as  correct  in  the  House  of  Lords,  could  not  have  been 
given  without  inquiring  as  to  the  origin  of  the  admitted 
right  in  that  case  of  the  plaintiff  to  support.  *'The  right 
to  support  of  land  and  the  right  to  support  of  buildings 
stand,"  he  says,  "  upon  different  footings  as  to  the  mode  of 
acquiring  them^  the  former  being  prima  facie  aright  of 
property  analogous  to  the  flow  of  a  natural  river  or  of  air, 
&c.;  whilst  the  latter  must  be  founded  upon  prescription, 
or  grant  express  or  implied.  .  .  .  But  the  character,"  he 
196]  says,  "of  the  *rights,  when  acquired,  is  in  each  case 
the  same.  The  question  in  this  case  depends  upon  what  is 
the  character  of  the  right."  The  question,  therefore,  was 
not  what  is  the  origin  of  the  right,  that  is  to  say,  the  mode 
of  acquiring  it,  but  what  is  the  character  of  the  right  when 
acquired.  There  was  no  question  as  to  how  the  right  in  that 
case  had  been  acquired  ;  it  was  admitted  to  exist ;  bat  the 
statement  in  the  judgments  of  the  law  as  to  the  origin  of 
such  a  right  is  directly  contrary  to  the  argument  urged  on 

0)  E.  B.  dt  E.,  622;  in  Ex.  Ch.,  E.  B.  tfe  E.,  646;  9  H.  L.  C,  603. 
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behalf  of  the  plaintiffs  in  the  present  case.  The  right  to 
support  of  buildings  must^  it  is  said,  be  founded  on  pre- 
scription, or  grant  express  or  implied ;  if  so,  it  cannot  be, 
and  it  is  stated  not  to  be,  a  right  of  property.  I  am  there- 
fore of  opinion  that,  both  on  reason  and  authority,  the  right 
to  support  from  the  adjacent  soil  of  an  adjacent  owner, 
necessary  for  buildings  in  addition  to  the  support  necessary 
for  the  soil  on  which  they  stand,  is  not  a  rignt  of  property. 
The  next  question  is,  whether  there  can  be  such  a  right 
given  by  means  of  an  express  grant ;  and  if  yes,  what  is  the 
character  of  such  a  grant  ?  In  order  to  answer  this  question, 
the  character  of  the  right,  if  it  can  exist,  should  be  consid- 
ered. It  has  been  pointed  out  in  the  case  of  the  right  to  the 
advent  of  light  to  windows  or  other  openings  in  a  building, 
that  no  grant  is  required  of  leave  to  a  man  to  build  a  house 
with  windows  or  other  openings  at  the  extremity  of  his  own 
land ;  he  has  the  right  without  a  grant.  Such  a  grant  would 
be  futile  and  inoperative ;  but  the  erection  of  tlie  building 
gives  its  owner  no  right  to  prevent  his  neighbor  from  build- 
ing on  his  land  so  as  to  obstruct  the  light  which  would  oth- 
erwise come  across  his  land  to  the  windows  or  openings  of 
the  first  builder.  The  owner  of  the  adjacent  land  may,  how- 
ever, by  grant  covenant  that  no  building  on  his  land  shall 
interrupt  the  free  use  of  light  from  across  his  land  to  the 
building  erected  or  to  be  erected  by  the  grantee  on  his  land. 
This  is  the  judgment  of  Littledale,  J.,  in  Moore  v.  Rawson{\ 
and  such  a  grant  imposes  a  servitude  on  the  adjacent  land 
of  the  grantor :  see  per  Cresswell,  J.,  in  Smith  v.  Kenrick{^)\ 
which  servitude,  as  pointed  out  in  a  note  to  p.  320  of  Gale 
on  Easements,  must  be  a  servitude  like  that  of  the  Roman 
"iV^e /iac/a^,"  affecting  the  grantor's  land  by  burdening 
*it  with  a  negative  easement,  ^*'  JSfe facias ^  So,  in  the  [19  4 
present  case,  that  is  to  say,  in  the  claim  of  right  to  support 
now  under  discussion,  a  grant  to  the  claimant  of  permission 
to  build  his  house  at  the  extremity  of  his  own  land,  and  so 
as  to  require  support  from  the  defendants'  soil,  would  be 
futile.  The  claimant  of  such  a  right  has  an  absolute  inhe- 
rent right  to  build  any  house  requiring  any  support  at  the 
extremity  of  his  own  soil ;  but  there  seem's  to  be  no  valid 
reason  why  the  adjacent  owner  should  not  by  grant  impose 
npon  his  own  adjacent  soil  the  servitude,  that  it  shall  not 
be  so  dealt  with  as  to  leave  the  grantee's  building  without 
support  from  it,  or  an  eq^uivalent  support  provided  by  the 
owner  of  such  servient  soil.  The  analogy  is  perfect  between 
this  grant  and  that  admitted  to  be  legal  and  binding  in  .the 

(')  3  B.  <k  C,  332.  («)  7  C.  B.,  666,  666. 
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case  of  light.  Sappose  snch  a  grant  made  for  a  valuable 
consideration :  there  is  no  principle  of  law  which  can  forbid 
its  being  binding  any  more  than  in  the  case  of  a  similar  grant 
with  regard  to  Tight.  Such  an  easement,  therefore,  can  be 
created  by  express  grant. 

If  there  could  be  an  express  grant,  imposing  by  its  legal 
eflfect  such  a  servitude  on  the  grantor's  land,  can  such  a  ser- 
vitude be  prescribed  for  at  common  law?  Subject  to  the 
well  recognized  conditions  of  the  evidence  upon  which  such 
a  prescription  may  be  founded,  there  seems  to  be  no  legal 
reason  why  it  should  not.  If  evidence  were  given  of  the  ex- 
istence, as  long  as  living  memory  could  reach,  of  a  building 
situated  at  the  extremity  of  the  owner's  soil,  of  such  a  size 
or  form  of  construction  that  it  requires  support  from  the 
soil  of  the  adjacent  owner,  and  if  no  evidence  could  be  or 
were  given  by  reason  of  the  style  or  materials  of  the  build- 
ing or  otherwise,  that  the  building  was  or  must  have  been 
erected  within  the  time  of  legal  memory,  there  seems  to  be, 
and  in  my  opinion  there  is,  no  legal  reason  why  the  owner 
should  not,  on  controversy,  be  entitled  to  prescribe  for  a 
right  to  the  necessary  lateral  support ;  but  in  point  of  fact 
there  can  hardly  arise  any  such  case ;  the  origin  of  the 
building  at  a  time  later  than  the  time  of  legal  memory  could, 
by  scientific  or  other  evidence,  invariably  be  proved.  The 
difficulty  of  maintaining  the  right,  as  by  prescription  at 
common  law,  is  a  difficulty  of  fact  and  not  of  law. 

Is  the  case  within  the  Prescription  Act?  I  agree  with  the 
unanimous  decision  of  the  judges  of  the  Queeir  s  Bench  Di- 
198]  vision  *that  it  is  not.  One  reason  alone  is  decisive. 
Such  a  negative  easement  as  this  is  clearly  not  within  the 
statute. 

The  next  question  is,  can  such  an  easement  be  supported 
by  the  application  of  what  has  been  called  the  doctrine  of  a 
lost  grant?  Such  a  right  might  be  created  by  an  express 
grant;  it  is  a  right  of  easement ;  it  is  an  easement  strictly 
analogous  to  those  in  which  it  is  admitted  that,  upon  cer- 
tain evidence,  a  jury  should  be  directed  to  find  a  right  in 
the  plaintiff  as  arising  upon  a  lost  grant,  or  in  which,  upon 
other  evidence,  it  shoula  be  left  to  a  jury  to  say  whether 
they  would  infer  such  a  lost  grant.  Unless,  therefore,  it  is 
justifiable  in  the  courts  of  the  present  day  to  say  that  they 
will  no  longer  apply  this  doctrine  even  to  cases  to  which  it 
has  before  been  applied,  or  that  they  will  not  apply  this 
principle  to  a  case  strictly  analogous  to  the  cases  to  which 
It  has  hitherto  been  applied,  it  must  be  applied  to  such  a 
case  as  this.     But  I  am  of  opinion  that  no  court  has  the 


VoL  IV.1  QUEEN'S  BENCH  DIVISION.  739 

Angus  V.  Dalton.  1878 

power  legally  to  set  aside  a  principle  of  law  which  has  been 
established  as  law  by  the  highest  tribunal  or  tribunals,  to 
whose  decision  this  coart  must  bow,  or  to  refuse  to  apply 
it  to  any  case  brought  within  the  proposition  enunciated  in 
and  by  the  principle.  Moreover,  it  has  been  repeatedly 
recognized  by  many  judges  that  this  principle  is  applicable 
to  this  very  right.  The  statement  in  Selwyn's  Nisi  Prius  of 
the  direction  of  Lord  Ellenborough  in  Stansell  v.  Jollard  (*), 
although  it  may  not  go  further,  does  at  least  go  the  length 
of  affirming  that  upon  proof  of  a  twenty  years  user,  and  no 
evidence  which  proves  the  contrary,  a  grant  may  be  infer- 
red, and  the  right  thereupon  found  and  established  by  the 
jury.  The  rule  of  Parke,  B.,  in  Hyde  v.  Thoriiborough  {^^ 
also  affirms  this  proposition  :  ''If  there  were  twenty  years' 
enjoyment  by  the  plaintiff  of  the  support  of  the  house  from 
the  defendant's  land,  and  it  was  known  that  the  defendant's 
land  supported  the  plaintiff's  house,  that  is  sufficient  to  give 
him  a  right  of  support."  That  is,  at  least,  to  say,  that  upon 
such  evidence  a  jury  may  find  that  he  has  such  a  right. 
But  the  origin  of  such  a  right  must  be  a  grant  express  or 
implied.  This  is,  therefore,  an  authority  that  the  jury  may 
upon  such  evidence  infer  a  grant.  The  passage  before  quoted 
from  the  judgment  of  Parke,  B.,  in  Oayford  v.  Nicholls  (*), 
does  of  necessity  also  import,  at  least,  *this  same  [199 
proposition.  The  phrase  "either  by  virtue  of  a  twenty 
years'  possession,"  imports,  at  least,  that  evidence  of  twenty 
years'  possession  is  material  evidence;  but,  if  material,  it 
must  at  least  be  evidence  from  which  a  grant  may  be  infer- 
red ;  and  in  the  next  phrase  he  says  in  plain  terms,  "  or  by 
reason  of  a  presumed  grant."  So  Bramwell,  B.,  in  Row- 
botham  v.  Wilson (*) :  "But  after  a  house  has  stood  in  such 
a  position  twenty  years,  it  acquires  a  right  to  support  from 
the  adjoining  land."  This  must  at  least  mean  that  it  is  evi- 
dence from  which,  if  uncontradicted  or  unexplained,  a  grant 
may  be  inferred.  In  the  judgment  of  Lord  Campbell,  in 
Humphreys  v.  Brogden{^\  he  says:  "Where  a  house  has 
been  supported  more  than  twenty  years  by  land  belonging 
to  another  proprietor  with  his  knowledge,  and  he  digs  near 
the  foundation  of  the  house,  whereby  it  falls,  he  is  liable  to 
an  action  at  the  suit  of  the  owner  of  the  house."  He  cites 
as  authorities  Stansell  v.  /oMard  (*)  and  Hyde  v.  Thornho- 
rough^\  and  the  judgment  of  Willes,  J.,  in  Bonomi  v. 
Backhouse  {')y  where  speaking  of  the  right  of  support  to 

0)  I  Selw.  N.  P.,  457  (11th  ed.).  O  8  E.  A  B.,  140. 

(«)  2  C.  A  K.,  260.  (»)  12  Q.  B.,  749. 
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buildings  as  distinguished  from  the  right  of  support  to  land, 
he  says:  "It  must  be  founded  upon  prescription  or  grant, 
express  or  implied."  It  is  impossible  that  these  passages 
could  have  been  written  unless  those  who  wrote  them  were 
of  opinion  that  a  right  to  support  of  a  building  from  the  ad- 
jacent soil  of  an  adjacent  owner  might  be  inferred  from 
evidence  of  twenty  years'  user.  I  am  thus  brought  to  ac- 
quiesce in  all  the  propositions  in  which  the  learned  judges 
of  the  Queen's  Bench  Division  were  agreed,  and  to  have  onlv 
further  to  give  my  opinion  upon  the  proposition  on  which 
they  differed. 

unless  we  are  controlled  by  authority,  we  ought  not,  as  it 
seems  to  me,  to  take  what  I  will  respectfully  venture  to  call 
the  bold  step  taken  by  Lush,  J.  He  deprecates  that  which, 
he  affirms,  was  an  assumption  of  legislative  power  by  the 
judges,  who  introduced  the  fiction  of  a  lost  grants  but,  with 
deference,  I  think  he  exercises  the  power  of  legislation, 
and  does  not  confine  himself  to  the  duty  of  declaration, 
when  he  holds  that  a  twenty  years'  user  without  physical 
200]  obstruction  shall,  of  itself,  as  matter  *of  law,  confer 
a  right,  not  because  such  facts  bring  the  case  within  the  Pre- 
scription Act,  or  the  Limitation  Act,  but  by  judicial  author- 
it3%  because  the  Statute  of  Limitations  has  fixed  twenty 
years  as  the  limit,  after  which  under  certain  conditions  an 
action  cannot  be  maintained  for  the  recovery  of  real  prop- 
erty. I  incline  to  agree  that  the  judges  of  former  times  did 
encroach  upon  the  legislative  function  in  what  they  held 
with  regard  to  the  doctrine  of  a  lost  grant,  and  to  the  eflFect 
they  gave,  in  support  of  that  doctrine  and  of  the  doctrine 
of  prescription,  to  a  user  of  twenty  years.  Yet  so  far  as 
their  ruling  has  been  affirmed  by  courts,  to  whose  decisions 
we  owe  obedience,  we  are,  in  my  opinion,  bound  to  accept 
and  apply  their  ruling.  But  I  do  not  think  that  any  judges 
now  should,  in  order  to  overcome  a  different  apparent  hard- 
ship or  difficulty,  follow  their  example.  This  then  being 
the  doctrine  which  is  to  be  applied,  a  question  has  been 
raised  whether,  in  applying  it,  it  is  necessary  to  find  for- 
mally that  there  has  been  a  grant  which  is  lost,  or  whether 
it  is  sufficient  without  going  on  to  find  the  inference  that 
there  has  been  a  grant  and  that  it  is  lost,  to  find  the  fact  of 
an  uninterrupted  user  for  twenty  years  after  knowledge  of 
the  burden  imposed  on  the  adjacent  land.     That  must  de- 

})end  on  whether  the  inference  is  to  be  treated  as  a  necessary 
egal  consequence  or  as  an  inference  of  a  fact.  If  it  is  an 
inference  merely  of  law,  I  can  see  no  distinction,  not  even 
the  slightest,  between  the  doctrine  or  application  of  the  doc- 


Vol  IV.]  '    QUEEN'S  BENCH  DIVISION.  741 

Angus  V.  Dalton.  1878 

trine  of  a  lost  grant,  and  the  doctrine  of  prescription  under 
the  Prescription  Act.  If  we  were  to  hold  that  it  is  a  mere 
inference  of  law,  it  seems  to  me  that  we  should  be  doing  in 
an  analogous  form  precisely  what  was  done  by  the  judgment 
of  Lush,  J.,  which  I  think  cannot  be  supported.  Such  a 
decision  is  legislation  and  not  declaration.  The  forms  of 
expression  used  by  Lord  Ellenborough,  by  Parke,  B.,  and 
Bramwell,  B.,  in  the  passages  I  have  cited,  are  relied  upon 
as  showing,  it  is  said,  that  in  their  opinion  a  twenty  years' 
user,  uninterrupted  in  fact,  gives  an  absolute  right,  and 
therefore  a  right  which  cannot  be  contradicted,  and  there- 
fore a  right  on  the  part  of  the  plaintiff  who  has  proved  such 
user  to  a  judgment  thereupon  that  he  has  established  his 
right.  But  those  expressions  are  consistent  with  the  view 
that  those  learned  judges  were  speaking  of  the  effect  of  evi- 
dence of  user  for  *twenty  years  without  any  other  [201 
evidence^  and  as  laying  down  that  in  such  case  in  a  trial  be- 
fore a  judge  and  jury,  the  judge  would  be  bound  to  direct 
the  jury  to  find  the  existence  of  a  lost  grant.  They  seem  to 
me,  when  read  with  their  context,  to  be  only  consistent  with 
that  interpretation  of  them.  I  do  not  believe  that  any  one 
of  those  learned  judges  meant  to  say  that  in  the  case  of  a 
trial  by  judge  and  jury  the  plaintiflf  could  succeed  without  a 
finding  oy  the  jury  under  direction,  or  upon  consideration, 
of  the  existence  oi  a  lost  grant :  none  of  them  meant  to  say 
that  a  special  verdict  would  have  been  good  which  did  not 
in  terms  find  the  existence  of  a  grant.  No  case,  I  am  sure, 
can  be  found  in  which  on  a  trial  with  a  jury  the  judge  has 
not  either  directed  the  jury  to  find,  or  left  to  them  to  find, 
the  fact  as  a  fact  whether  there  has  been  a  grant.  No  judge 
could  have  called  this  doctrine  a  revolting  doctrine,  unless 
he  had  been  of  opinion  that  the  jury  must  be  asked  to  find 
the  fact  as  an  existing  fact.  If  it  were  only  an  inference  of 
law,  there  is  nothing  which  can  be  called  revolting  in  it.  In 
order  therefore  to  support  such  a  claim,  the  existence  of  a 
lost  grant  must  be  found  as  a  fact.  If  the  case  is  tried  be- 
fore a  judge  without  a  jury,  he  must  find  such  fact,  though 
he  may  not  do  so  in  terms ;  if  it  is  tried  before  a  judge  and 
jury,  inasmuch  as  the  judge  cannot  in  such  case  determine 
any  fact,  it  is  the  jury  which  must  find  the  fact.  This 
i-aises  another  question,  namely,  whether  the  judge  may  un- 
der certain  circumstances  direct  the  jury  as  matter  of  law  to 
find  the  fact;  and  if  he  may,  what  are  the  circumstances 
under  which  he  mav  or  must  do  so.  It  is  admitted  by 
every  one,  I  think,  that  he  is  bound  to  do  so,  where  there  is 
evidence  of  twenty  years'  uninterrupted  user  after  knowl- 
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edge  of  the  facts  and  no  other  evidence.  Now  arises  an- 
other question,  which  is,  what  other  evidence  is  admissible 
or  may  be  acted  on  i  Is  it  only  evidence  of  acts  of  interrup- 
tion i  or,  although  no  act  of  interruption  has  been  done, 
•  may  evidence  be  given  tending  to  show  that  no  grant  was  in 
fact  ever  made  ?  If  the  parties  are  alive,  may  they  be  called 
to  prove  conclusively  that  there  never  was  a  grant  ?  If  the 
question,  whether  there  ever  was  a  grant,  is  one  of  fact  to 
be  found  by  the  jury,  I  know  of  no  principle  of  law  which 
can  exclude  evidence  tending  to  show  that  there  never  in 
fact  was  such  a  grant.  The  Legislature  might  forbid  such 
evidence  to  be  given,  but  there  the  Legislature  would,  in 
202]  reality  enact  with  *regard  to  a  riffht  to  lateral  sup- 
port a  Prescription  Act  similar  to  that  wnich  they  have  en- 
acted with  re^rd  to  lights  and  rights  of  way.  To  introduce 
into  the  common  law  proposition  as  to  a  lost  grant  the  lim- 
itation of  interruption  only  by  acts,  is  to  introduce  a  limita- 
tion which  it  required  an  act  of  Parliament  to  introduce  in 
the  case  of  lights  and  ways.  The  limitation  as  to  them  has 
been  held  to  be  an  inference  from  the  statute.  The  Legis- 
lature has  not  done  so.  The  doctrine  of  inferring  a  lost 
grant  was  brought  forward  and  applied,  because  there  is  no 
prescription.  The  distinction  between  the  two  doctrines 
and  the  legal  mode  of  applying  the  latter  seem  to  me  to  be 
clearly  laid  down  by  Lord  Mansfield  in  the  Mayor  of  HuU 
v.  Horner  (*).  In  that  case  the  question  was  left  to  the  jury, 
"whether  they  would  not  consider  the  usage  from  the  year 
1441  to  the  time  of  action  brought"  (i.e.,  in  1774)  "suflS- 
cient  ground  to  presume  a  grant  of  the  duties  between  the 
6*i»  Richard  2  (anno  1382)  and  the  year,  1441."  There  had 
therefore  obviously  been  an  uninterrupted  user  for  more 
than  300  years,  and  yet  the  question  was  left  to  the  jury. 
"Now  with  regard  to  admitting  evidence  to  satisfy  a  jury 
that  a  charter  did  exist  within  time  of  memory  which  is  not 
produced  by  record,  my  opinion  is  this,  that  all  evidence  is 
according  to  the  subject-matter  to  which  it  is  applied. 
There  is  a  great  difference  between  length  of  iiTne  which 
operates  as  a  bar  to  a  claim,  and  thai  which  is  only  used 
by  way  of  evidence.  A  jury  is  concluded  by  length  of  time 
tiiat  oj^rates  as  a  bar;  as  where  the  Statute  of  Limitations 
is  pleaded  in  bar  to  a  debt,  though  the  jury  is  satisfied  that 
the  debt  is  due  and  unpaid,  it  is  still  a  bar.  So  in  the  case 
of  prescription,  if  it  be  time  out  of  mind,  a  jurv  is  bound  to 
conclude  the  righfr  from  that  prescription,  if  there  could  be 
a  legal  commencement  of  the  right.     But  any  written  evi- 

(')  Cowp.,  102. 
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dence  showing  that  there  was  a  time  when  the  prescription 
did  not  exist,  is  an  answer  to  a  claim  founded  on  prescrip- 
tion. But  length  of  time  used  merely  by  way  of  evidence 
maybe  left  to  the  consideration  of  the  jury  to  be  credited  or 
not^  and  to  draw  their  inference  one  way  or  the  other  ac- 
cording to  circumstances.^^  And  afterwards:  "In  ques- 
tions of  this  kind  possession  goes  a  great  way  ;  but  there  is 
no  positive  rule  which  says  that  160  years'  possession,  or 
any  length  of  time  within  memory  is  a  *sumcient  [203 
ground  to  presume  a  charter."  He  must,  by  the  context, 
mean,  "to  presume  as  a  presumption  of  law^  Again: 
'*  Under  circumstances  it  may  be  left  to  the  consideration  of 
a  jury  or  of  a  court  of  equity  if  the  case  comes  properly 
before  them,  whether  there  is  not  a  sufficient  ground  to  pre- 
sume a  charter."  The  cases  of  Campbell  v.  Wilson {^\  Dar- 
win V.  Upton  ('),  and  Gross  v.  Lewis  ('),  are  precisely,  as  I 
understand  them,  to  the  same  effect,  namely,  that  although 
the  user  is  for  twenty  years  without  interruption,  the  infer- 
ence must  be  left  to  the  jury. 

I  am,  therefore,  of  opinion,  in  conclusion,  that  the  right 
to  lateral  support  from  the  adjacent  soil  of  an  adjacent 
owner  necessary  for  buildings  in  addition  to  the  support 
necessary  for  the  soil  on  which  they  stand,  is  not  a  right  of 
property ;  but  that  such  a  right  may  be  established ;  that 
where  it  exists,  it  consists  of  a  negative  easement,  by  which 
the  land  of  the  adjacent  owner  is  burdened  with  the  servi- 
tude that  it  cannot  be  so  used  as  to  deprive  the  building  of 
the  adjacent  owner  of  the  support  acquired  by  virtue  of  the 
easement,  unless  an  equivalent  support  is  supplied ;  that 
such  an  easement  might  be  given  at  once  by  express  grant 
of  the  owner  of  the  servient  property,  and  the  servitude  so 
imposed  would  pass  with  the  land ;  that  such  a  servitude 
might,  as  matter  of  law,  be  proved  as  by  prescription  at 
common  law  ;  but  could  hardly  be  so  proved,  as  matter  of 
fact,  in  accordance  with  the  legal  conditions  of  evidence  as 
to  such  a  prescription  ;  that  such  an  easement  is  not  within 
the  Prescription  Act  (2  &  3  Wm.  4,  c.  71) ;  that  such  an 
easement,  if  it  exist  in  a  particular  case,  must,  in  contem- 
plation of  law,  have  originated  in  a  grant ;  that  the  claim 
to  it  may  be  supported  by  evidence  complying  with  the  legal 
doctrine  of  an  alleged  lost  grant ;  that  if  in  any  particular 
case  evidence  be  given  of  the  existence  for  twenty  years, 
without  interruption,  of  a  building  which  for  that  period 
has  required  and  had  support  from  the  soil  of  the  adjacent 
owiier,  and  the  building  is  of  such  a  nature  or  in  such  a 

(>)  3  East,  294.        («)  2  Wm.'s  Notes  to  Saund.,  606.        (»)  2  B.  4  C,  686. 
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position  that  it  must  have  been  apparent  to  anv  observant 
person  that  it  required  such  support,  or  if  the  adjacent 
owner  in  fact  had  notice  that  it  required  such  support,  and 
if  no  evidence  be  given  tending  to  show  that  there  could  not 
204]  have  originally  been  *or  that  there  was  not  and  never 
had  been  a  grant,  the  plaintiff  would  be  entitled  to  a  direc- 
tion, as  matter  of  law,  to  the  jury  to  find  for  the  plaintiff  a 
right  to  support,  as  if  he  had  a  grant  which  is  lost.  If  tbe 
existence  of  the  building  for  twenty  years  be  proved,  but 
there  is  contradictory  or  doubtful  evidence  as  to  the  ques- 
tion whether  it  must  have  been  apparent  that  it  required 
support,  or  whether  the  adjacent  owner  had  notice  that  it 
required  support,  or  of  circumstances  tending  to  show  that 
there  could  not  have  been  and  was  not  and  never  had  been 
any  grant  or  the  like,  then  the  evidence  must  be  left  to  the 
jury  for  them  to  say,  whether  they  will  or  will  not  find  for 
the  plaintiff  a  right  to  support  in  respect  of  a  grant  which  is 
lost.  If  there  be  no  evidence  of  the  existence  of  the  build- 
ing for  twenty  years,  or  if  there  be  undisputed  or  necessarily 
conclusive  evidence,  or  if  it  be  admitted,  that  there  was  no 
grant  and  never  had  been  any  grant,  then  the  defendant  is 
entitled  to  a  direction,  as  matter  of  law,  in  his  favor. 

Upon  the  present  occasion  it  seems  to  me  that  the  case 
was  at  the  trial  treated  by  all  the  parties  upon  the  footing 
that  there  was  conclusive  evidence,  or  an  admission,  that 
there  never  had  been  a  grant.  I  am  of  opinion  that  there 
was  no  evidence  of  negligence  in  excavating.  I  am,  there- 
fore, of  opinion  that  all  the  defendants  were  entitled  to  a 
decision  in  their  favor,  that  the  plaintiffs  had  no  right  to 
the  support  they  claimed,  and  that  they  had  given  no  evi- 
dence of  negligence,  and  that  therefore  the  plaintiffs  had 
made  no  case  against  any  of  them.  The  point  raised  with 
regard  to  Bower  v.  Peaie  (*)  does  not  therefore  become  ma- 
terial. I,  therefore,  give  no  opinion  upon  it.  The  judg- 
ment should,  in  my  opinion,  be  affirmed. 

JudgmeTit  reiyersed  ('). 

Solicitors  for  plaintiffs :  Shum^  Crossman  &  Grossman^ 
for  Stanton  &  Atkinson,  NeWcastle-upon-Tyne. 

Solicitors  for  commissioners  :  The  Solicitor  for  the  Treas- 
ury^ Hare  &  Fell^  agents. 

Solicitors  for  defendant  Dalton :  Prior^  Bigg^  Church  & 
Adams^  for  T.  Dalton,  Leeds. 

(')  1  Q.  B.  D.,  321 ;  16  Erig.  R.,  874.  take  a  new  trial,  and  if  they  did  not  so 
(*)  The  order  of  the  Court  of  Appeal  elect,  tliat  judj^rmeat  ahould   be  entered 
directed  that  the  defendants  should  elect  for  the  plaintifls  for  the  amount  of  dam- 
within  fourteen  days  wkethicr  they  would  ages  assessed  by  the  special  referee. 
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As  to  right  to  support,    see   ante,  responsible  for  the  design,  and  who 

p.  122  note.  executes    his    work  according  to  the 

As  to  the  liability  of  one  for  the  acts  plans  and  specifications  furnished  him 
or  the  negligence  of  a  contractor  em-  by  the  architect  employed  by  the  pro- 
ployed  by  such  owner,  see  20  Eng.  prietor,  is  not  liable  for  any  damage 
Kep.,  84S  note  ;  17  Eng.  R.,  880  note  ;  caused  by  the  falling  of  the  roof  in 
27  Am.  R. ,  702  note  ;  2  Thompson  on  consequence  of  the  insufficiency  of  the 
Neg.,  899-916,  Same,  6  Southern  L.  designs,  plans  and  specifications  of 
Rev.  (N.S.),  25S-285,  27  Am.  R.,  648  such  girders  and  other  iron  supports: 
note  ;  14  Western  Jurist,  55.  St.  Patrick's,  etc.,  v.  Gilbert,  28  L.  C. 

The  true  test  by  which  to  determine  Jur.,  1. 

whether  one  who  renders  service  for  A  person  employed  and  paid  by  a 

another  does  so  as  a  contractor  or  not,  contractor  as  driver  of   a  horse  and 

is  to  ascertain  whether  he  renders  the  wagon,  which,  together  with  the  driver, 

service  in  the  course  of  an  independent  the  contractor  lets  by  the  day  to  a  city 

occupation  in  which  he  represents  the  to  be  used  in  the  paving  of  a  street, 

will  of  his  employer  only,  as  to  the  re-  and  who  has  the  entire  management  of 

suit  of  the  work,  and  not  as  to  the  means  the  horse  as  to  the  manner  of  driving 

by  which  it  is  accomplished  :   Cunning-  him,  and  whose  duty  it  is  to  see  that 

ham  V.  Railroad  Co.,  51  Tex.,  508.  he  is  properly  shod,  is  the  servant  of 

If  one  renders  service  in  the  course  the  contractor  in  so  driving  the  horse 
of  an  occupation  representing  the  will  and  having  him  shod ;  and  for  an  in- 
of  his  employer  only,  as  to  the  result  jury  to  a  third  person,  caused  by  his 
of  his  work,  and  not  as  to  the  means  negligence  in  these  respects,  the  con- 
as  to  which  it  is  accomplished,  it  is  an  tractor  is  liable  :  Huff  v.  Ford,  126 
independent  employment :  Harrison  «.  Mass. ,  24. 

Collins,  86  Penn.  St.  R.,  153,  27  Am.  Defendants,   or  the  firms  of  which 

R. ,  699,  702  note.  some  of  them  were  members,  severally 

The  employment  of  one  who  carries  cut  and  placed  on  the  Ice,  in  the  R. 

on  an  independent  business,  and  who,  river,  saw  logs,  to  be  floated  down  the 

in  doing  his  work,  does  not  act  under  river  to  their  respective  mills  during 

the  direction  and  control  of  his  em-  the  high  water  in  the  spring.     They  or 

ployer,  but  determines  for  himself  in  their  firms  severally  entered    into  a 

'  what  manner  it  shall  be  carried  on,  written  contract  with  S.  &  D. ,  by  which 

does  not  create  the  relation  of  master  the  latter  agreed  to  take  the  logs,  drive 

and  servant ;  and  the  employer  would  them  down  and  put  them  in  the  booms 

not  be  responsible  for  the  negligence  of  of  the  respective  owners.     Other  par- 

a  person  thus  employed  nor  that  of  his  ties  also  placed  logs  in  the  river  to  be 

servants:    McCarthy  v.    Portland,    71  floated  down,  and  employed  servants 

Maine,  818,  11  Reporter,  703.  to  drive  them.     The  logs  of  all  the 

The  fact  that  a  contractor  is  paid  by  parties,  mingled  together,  were  driven 

the  day  does  not  destroy  the  independ-  down,  and,  in  consequence  of  the  neg- 

ent  character  of  his  employment :  Har-  ligence  of  those  driving  them,  a  large 

rison  v.  Collins,  86  Penn.  St.  R,,  158,  number    lodged    and    formed    a   jam 

27  Am.  R.,  699.  against  plaintiff's  bridge,  by  which  it 

A  slater  by  trade,  who  carried  on  the  was  carried  away  and  destroyed.  It 
business  of  slater  in  Portland,  and  had  did  not  appear  whose  logs  in  particu- 
done  so  for  ^lore  than  twenty  years,  lar  did  the  injury.  In  an  action  to  re- 
keeping  a  shop  and  a  slate  on  which  to  cover  the  damages,  held,  that  S.  &  D. 
receive  orders,  and  men  constantly  in  did  not  stand  in  the  relation  of  ser- 
liis  employ  to  assist  in  executing  such  vants  to  the  defendants,  but  wore  con- 
orders  as  he  should  receive,  was  held  tractors  exercising  an  independent  «ra- 
to  be  carrying  on  what  the  law  denom-  ployment,  and  that  defendants  were 
inatc^  an  independent  business :  Mc-  not  answerable  for  their  negligence ; 
Carthy  v.  Portland,  71  Maine,  318,  11  also  that,  in  the  absence  of  findings  to 
Reporter,  703.  that  effect,  it  could  not  be  held  that 

An    ironfounder  who  manufactures  the  undertaking  in  itself  was  danger- 

and  places  in  position  the  girders  and  ons  to    third    parties :    Pierrepont  v. 

other  supports  of  a  roof,  under  a  con-  Loveless,  72  N.  Y.,  211. 

tract  in  which  it  is  stipulated  he  is  not  A  steamship  company  made  a  special 

28  Eng.  Rep.  94 
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contract  with  a  stevedore  to  unload  and  the  city  was  not  liable  to  the  plaintiff 
load  its  vessels  at  New  Orleans.  Neither  therefor:  Erie  «.  Caalkins,  85  Peon, 
the  master  of  the  vessel  nor  his  crew  St.  R.,  247,  27  Am.  Rep.,  642,  648  note, 
had  anything  to  do  with  the  work.  In  an  action  against  the  owner  of  a 
which  was  in  the  exclusive  charge  of  the  certain  lot,  fronting  upon  a  sidewalk  of 
stevedore,  who  employed  his  own  men  a  public  street  in  a  city,  and  one  who 
and  used  his  own  machinery  and  cargo  had  contracted  with  him  to  erect  a 
planks.  A  seaman  on  one  of  the  com-  building  thereon,  to  recover  damages 
pany's  steamers,  while  on  duty  as  a  for  a  physical  injury  received  by  the 
night  watchman,  having  stepped  on  plaintiff  through  the  alleged  negli- 
one  of  these  planks,  which  tilted,  he  gence  of  the  defendants  in  leaving 
was  thrown  overboard  and  seriously  open  an  excavation  made  by  them  in 
injured.  He  brought  suit  against  the  the  ground  theretofore  covered  by  the 
company  for  damages,  which  he  al-  sidewalk,  wherein  the  complaint  al- 
leged was  occasioned  by  the  negligence  leged  that  the  excavation  was  made  in 
of  the  company's  servants.  Held,  that  the  course  of  the  erection  of  sack 
the  questions  whether  the  stevedore  building,  and  that  the  defendants  had 
was  an  agent  of  the  company  or  an  in-  negligently  covered  a  part  of  the  ex- 
dependent  contractor,  and  whether  the  cavation  in  such  manner  as  to  oonsii- 
plaintlff  was  a  fellow  servant  in  a  com-  tute  a  continuation  of  the  sidewalk, 
mon  employment,  were  properly  sub-  but  had  left  open  the  other  part,  into 
mitted  to  the  jury:  Hass  v.  Philadel-  which  the  plaintiff,  without  fault,  had 
phia,  etc.,  88  Penn.  St.  R.,  269.  fallen  while  passing  along  such  side- 

A  railroad  company  is  not  respon-  walk  in  the  night  time,  the  owner  u- 

sible  in  damages  to  a  person  injured  swered,  admitting  the  injury  received 

by  an  accident  to  a  train  passing  over  by  the  plaintiff,  but  alleging  that  each 

a  portion  of  the  road  not  completed,  lot  and  its  appurtenances,  at  the  time 

when   said  train   is  solely  under  the  of  the  injury,  were  in  the  exdnsive 

charge  of  the  contractors  building  the  possession  of  the  contractor,  a  skilful, 

road    and    receiving    all    the    profits  reliable  and  competent  builder,  porsa- 

Ihereof,  that  portion  of  the  road  still  ant  to  a  written  contract  between  them 

being  unaccepted  by  the  company.     If  for  the  erection  of  such  building,  and 

any  one  is  liable  for  damages  it  is  the  that,  at  that  time,  neither  the  owner 

contractors,  and  not  the  railroad  com-  nor  any  agent,  servant  or  person  in  his 

pany:   Union,   etc.,  v.  House,  1  Wyo-  employ  or  under  his  control  had  any 

ming,    27 ;    Cunningham    v.   Interna-  charge,  management  or  control  of  the 

tional,  etc.,  51  Tex.,  503.  premises,  and  that  the  acts  charged  as 

One    not  personally    interfering  or  the  cause  of  the  injury  were  not  the 

giving  directions  respecting  the  man-  acts  of  either  the  owner,  his  agents, 

ner  of  work,  but  contracting  with  a  servants  or  employees, 

third  person  to  do  it,  is  not  responsible  Held,  on  demurrer,  that  the  answer 

for  a  wrongful  or  negligent  act  in  the  was  sufficient. 

performance  of  the  contract,   if    the  Held,   also,  that    unless   the  work 

act  agreed  to  be  done  is  legal  :  Harrison  contracted  for  is  a  nuisance  per  ««,  the 

v.  Collins,  86  Penn.  St.  R.,  153,  27  Am.  owner  is  not  liable  for  the  negligence 

R.,  699,  702  note;    Schweickhardt  v.  of  the  contractor :   Ryan  v.  Curran,  &I 

St.  Louis,  2  Mo.  App.,  571.  Ind.,  345,  overruling  in  part  Silver  cl 

A  city  employed  a  contractor  to  con-  Nerdinger,  30  Ind.,  53. 
struct  a  sewer  in  one  of  its  streets.  Where,  by  statute,  one  intending  to 
By  the  contract,  power  was  reserved  to  excavate   upon   his  own  land  was  re- 
the  city  engineer  to  direct  changes  in  quired  to  preserve  from  injury,  and  to 
the  time  and  manner  of  conducting  support  any  wall  upon  adjoining  land 
the  work,  and  the  contractor  was  held  standing  upon  or  near  the  boundary 
responsible  to  indemnify  the  city  for  line,  "  if  afforded  the  necessary  license 
any  damages  it  should  be  subjected  to  to  enter  on  the  adjoining  land,' and  not 
in  consequence  of  his  neglect ;  and  the  otherwise,"  the  fact  that  the  owner  has 
contractor  executed  a  bond  to  the  city  contracted  with   another  to  make  an 
forsucb  indemnity.     The  plaintiff  was  excavation  upon  his  land,  does  not  ex- 
injured  by  falling  into  the  excavation  empt  him  from  the  performance  of  the 
carelessly  left  unguarded.     Held,  that  duty  imposed  by  the  act;    he  is  the 
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party  "  causing  such  excavation  to  be  thereof  standing  in  an  unsafe  and  tot- 
made,"  within  its  meaning :  Dorrity  v.  tering  condition,  he  is  guilty  of  negli- 
Bapp,  72  N.  Y..  308.  gence,  and  is  liable  to  an  adjoining 

A  public  body  authorized  by  statute  proprietor  for  damages  resulting  from 
to  do  certain  work,  which  would  other-  the  fall  of  such  walls  upon  the  build- 
wise  be  a  public  nuisance,  for  public  ings  of  the  latter  ;  and  it  is  no  defence 
purposes,  without  any  private  or  cor-  to  allege  that  the  injury  occurred  while 
porate  benefit  to  itself,  is  yet  under  an  his  premises  were  in  the  sole  charge  of 
absolute  obligation  to  protect  the  pub-  a  skilful  contractor,  under  a  contract 
lie  from  injury  by  the  execution  of  to  rebuild  the  house :  Sessengul  v. 
such  work,  and  cannot  relieve  itself  Pozey,  67  Ind.,  408. 
of  this  obligation,  by  committing  the  In  a  suit  against  a  city  to  recover  for. 
work  to  a  contractor:  O'Brien  v.  Board,  personal  injury  received,  caused  by 
etc.,  6  Victorian  L.  K.  (Law),  204;  permitting  blasting  In  the  street  by  in- 
Shea  V.  Bride  Drainage  Board,  6  L.  R.,  dividuals,  and  thereby  frightening  and 
Ireland,  179.  causing  a  team  to  run  away  with  plain- 

If  a  city  employs  a  person  to  do  work  tiff,  it  is  error  to  refuse  evidence  on 

-which  is  intrinsically  dangerous,  such  the  defence  that  the  persons  in  charge 

as  the  blasting  of  rock  in  a  street  for  a  of  .work  were  expressly  told    by  an 

sewer,  and  the  contractor  uses  all  due  alderman  of  the  city  not  to  do  any 

care,  and  damage  results  to  another  blasting. 

from  a  stone  thrown  by  the  blasting,  When  blasting  of  stone  is  done  in  a 
the  city  will  be  liable  to  respond  in  city,  not  by  the  city,  but  for  and  under 
damages  for  the  injury  :  Joliet  «.  Har-  a  contract  with  a  private  citizen,  and 
wood,  86  Ills.,  110,  29  Am.  R.,  17,  18  such  blasting  is  done  in  violation  of  ex- 
note  ;  Ellis  V.  Sheffield,  etc.,  2  Ell.  &  press  directions  given  by  city  officers, 
Bl. ,  767,  2  Com.  Law  Rep. ,  249  ;  Gray  or  done  without  their  knowledge,  the 
«.  PuUen,  5  Best  &  S.,  970  ;  Pickard  city  will  not  be  responsible  for  any  in- 
«.  Smith,  10  C.  B.  (N.S.),  470.  jury  caused  by  it.     Municipal  corpora- 

Where  a  contractor,  while  erecting  a  tions  are  not  responsible  for  every  un- 
building for  a  city,  left  rubbish  in  the  authorized  act  that  may  be  done  by 
street,  nrom  which  one  was  injured,  it  any  one,  resulting  in  injury,  directly 
was  held  that  the.  city  was  liable  for  or  indirectly,  to  persons  travelling  the 
such  injury,  and  could  recover  of  streets:  Joliet  t).  Seward,  86  Ills.,  402. 
the  contractor  the  amount  recovered  A  railroad  company,  by  whose  direc- 
against  it :  Rochester  v.  Montgomery,  tion  a  contractor  for  the  construction 
72  N.  Y.,  65.  of  its  road,  enters  and  builds  the  road 

Where  a  builder  is  allowed  the  priv-  upon  land  which  it  has  acquired,  sub- 
ilege  of  inclosing  a  part  of  the  street  ject  to  an  existing  lease,  is  liable  as  a 
with  a  hoarding,  for  deposit  of  build-  joint  tort  feasor  with  the  contractor 
ing  materials,  he  is  absolutely  respon-  and  his  servants,  for  damages  done  by 
Bible  for  the  use  of  the  same,  and  of  a  them,  in  the  prosecution  of  the  work, 
gate  into  it,  in  such  a  way  as  to  prevent  to  the  crops  of  the  lessee  :  Ullman  v, 
injury  to  passers-by:  he  is  liable  in  Hannibal,  etc.,  67  Mo.,  118. 
damages  for  injury  occasioned  by  a  Where  a  city  gave  its  contractor  no- 
negligent  use  of  the  gate  by  an  inde-  tice  of  a  suit  against  it  arising  from  the 
pendent  sub- contractor  supplying  him  acts  or  negligence  of  such  contractor, 
with  materials :  Evans  v.  Martin,  6  and  an  opportunity  to  defend,  it  was 
Victorian  L.  R.  (Law),  176.  held  the  contractor  was  bound  by  the 

Where  the  owner  of  a  house,  which  result  of  the  action  against  the  city : 

has    been    burned,   leaves   the    walls  Rochester  v.  Montgomery,  72  N.  Y.,  05. 
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[4  Queon*s  Bench  Diyision,  228.'] 
March  25,  1879. 

228]  *Taylok,  Appellant;  Goodwin,  Respondent. 

Htffhieay — Furious  driving  on — Highway  Act  (5  <fc  6   Wm,  4,  c.  50),  i.  78 — 

"  Carriage   — Bicycle. 

A  perflon,  riding  a  bicycle  on  a  highway  at  such  a  pace  as  to  be  dangeroae  to  the 
passers-by,  may  be  convicted  of  furiously  driving  a  carriage,  under  5  &  6  Wm.  4, 
c.  60,  a.  78. 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43. 

An  information  had  been  preferred  by  a  police  inspector 
against  the  appellant,  under  5  &  6  Wm.  4,  c.  60,  s.  78,  for 
furiously  driving  a  carriage  on  a  highway.  It  appeared  that 
the  appellant  had  been  riding  a  bicycle  on  a  highway  at  a 
furious  pace  on  the  occasion  in  question.  It  was  objected 
before  the  justices  that  a  bicycle  was  not  within  the  provi- 
sions of  the  section.  The  justices  convicted  the  appellant, 
and  the  question  was  raised  whether  they  were  justified  in 
convicting  him  under  the  circumstances. 

RosCy  for  the  appellant :  A  bicycle  is  not  a  "carriage" 
within  the  meaning  of  the  act,  nor  can  it  be  said  to  be 
"  driven  "  in  the  ordinary  sense  of  the  term.  Bicycles  were 
unknown  when  the  act  was  passed.  The  act  refers  to  car- 
riages drawn  by  horses  or  other  animals.  See  the  preamble 
and  ss.  24  &  76.  A  person  is  never  said  to  "drive"  a  bi- 
cycle. The  fact  that  a  bicycle  has  wheels  does  not  make  it 
a  carriage.  A  bath- chair  or  a  wheelbarrow  would  not  be  a 
carriage  within  the  act.  It  would  be  far  too  wide  a  con- 
struction to  hold  that  everv  apparatus  by  which  a  man  is 
carried  is  a  "carriage."  Wheeled  skates  would  be  a  car- 
riage under  such  a  construction.  [He  cited  Reg.  v.  Bacon  (*) ; 
Williams  v.  Evans  (^) ;  Reg,  v.  Mathias  (•).] 

Oorst^  Q.C.,  for  the  respondent :  The  words  of  the  sec- 
tion are  "any  sort  of  carriage."  The  person  propelling  the 
bicycle  "drives  "  it.  He  guides  the  machine  and  regulates 
its  pace.  Such  a  machine  is  clearly  within  the  mischief  of 
the  act. 

Mellor,  J.:  I  am  of  opinion  that  the  decision  of  tlie 
229]  magistrates  *was  right.  The  words  of  the  section 
are,  "  if  any  person  riding  any  horse  or  beast,  or  driving  any 
sort  of  carriage,  shall  ride  or  drive  the  same  furiously  so  as 
to  endanger  the  life  or  limb  of  any  passenger."  The  ex- 
pressions used  are  as  wide  as  possible.     It  may  be  that 

(»)  22  L.  T.  (N.S.).  627.  (»)  1  Ex.  D,  277.  (»)  2  F.  A  F.,  570. 
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bicycles  were  unknown  at  the  time  when  the  act  passed,  but 
the  legislature  clearly  desired  to  prohibit  the  use  of  any  sort 
of  carriage  in  a  manner  dangerous  to  the  life  or  limb  of  any 
passenger.  The  question  is,  whether  a  bicycle  is  a  carriage 
within  the  meaning  of  the  act.  I  think  the  word  "  carriage  '* 
is  large  enough  to  include  a  machine  such  as  a  bicycle  which 
carries  the  person  who  gets  upon  it,  and  I  think  that  such 
person  may  be  said  to  *' drive"  it.  He  guides  as  well  as 
propels  it,  and  may  be  said  to  drive  it  as  an  engine  driver  is 
said  to  drive  an  engine.  The  furious  driving  of  a  bicycle  is 
clearly  within  the  mischief  of  the  section,  and  seems  to  me 
to  be  within  the  meaning  of  the  words,  giving  them  a  rea- 
sonable construction. 

Lush,  J. :  I  am  of  the  same  opinion.  The  mischief  in- 
tended to  be  guarded  against  was  the  propulsion  of  any 
vehicle  so  as  to  endanger  the  lives  or  limbs  of  the  passers 
by.  It  is  quite  immaterial  what  the  motive  power  may  be. 
Although  bicvcles  were  unknown  at  the  time  when  the  act 
passed,  it  is  clear  that  the  intention  was  to  use  words  large 
enough  to  comprehend  any  kind  of  vehicle  which  might  Be 
propelled  at  such  a  speed  as  to  be  dangerous. 

Conviction  affirmed. 

Solicitor  for  appellant :  8.  F,  LangJiam, 
Solicitor  for  respondent :  Solicitor  to  the  Treasury. 

See  28  Eng.  R.,  120  note.  improperly  or  wantonly  blown  so  as  to 

The  care  required  of  one  using  dan-  frighten  the  horse  of  one  driving,  so 

gerous  articles  must  be  commensurate  that  such  person  is  injured,  he  may  re- 

with  the  danger  :  Bradley  «.  Andrews,  cover  his  damages  from  such  injury: 

51  Verm.,  530;  Smith  t>.  Boston,  etc.,  Voak  «.  Northern,  etc.,  75  N.  Y.,  320. 

129 Mass.,  318  ;  Butchers.  Providence,  A  railroad  company  is  not  liable  for 

etc.,  12  R.  I.,  149.  damages  resulting  from  the  ordinary. 

The  law  affords  a  party  a  remedy  by  legitimate  and  lawful  use  of  their  road, 

civil  action  to  recover  damages  for  an  A  part  of  a  railroad  company's  track 

injury  to  his  person  or  property,  caused  ran  alongpside  of  and  below  the  grade 

either  directly  or  consequentially  by  of  part  of  a  public  road.     A  person  was 

the  negligence,  inadvertence  or  want  of  driving  along  said  portion  of  the  road 

proper  precaution  on  the  part  of  an-  with  ahorse  who,  though  not  considered 

other,  although  such  injury  may  have  dangerous,  disliked  locomotive&    The 

been  purely  accidental   and  uninten-  company's  servant  stationed  a  locomo- 

tional.     To  constitute  an  available  de-  tive  on  the  part  of  their  track  above 

fence  in  such  cases,  it  must  appear  that  described,  and  as  the  horse  approached, 

the  injury  was  unavoidable,  or  the  re-  allowed  steam  to  escape,  whereby  the 

suit  of  some  superior  agency,  without  horse  was  frightened,  shied,  overthrew 

the  imputation  of  any  degree  of  fault  the  vehicle  he  was  drawing,  killed  him- 

to  the  defendant ;  but  the  mere  lawful-  self,  and  caused  other  damage.     In  an 

ness  of  the  act,  from  which  the  injury  action  against  the  railroad  company  to 

resulted,  is  no  excuse  for  the  negli-  recover  damages : 

gence,  unskilfnlness  or  redcless  incau-  Held,  that  there  was  no  evidence  of 

tion  of  the  party  :  Talley  v.  Ayres,  8  negligence  on  the  part  of  the  company 

Sueed's  R.,  677.  defendant,   and    that    a   nonsuit   was 

Where  the  whistle  of  an  engine  is  rightly  awarded  :  Dayton  v.  The  North 
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Penn.,  etc.,  28  Pittsb.  L.  J.,  444,  to  A  permanent  wooden  awning  or  roof - 

appear  in  98  or  94  Penn.  St.  R.  ing  covering  the  sidewalk  of  a  street. 

Where  one  was  injured  by  fireworks  and  resting  for  sapport  upon  posts  bed- 
negligently  discharged  by  a  boy  thir-  ded  in  the  street,  if  insecurely  sup- 
teen  years  old  in  a  public  street,  he  ported  so  as  to  be  dangerous  to  persons 
may  recover  of  the  person  guilty  of  using  the  street,  is  a  defect  in  the 
such  negligence :  Bradley  v.  Andrews,  street  which  the  city  is  bound  to  repair; 
51  Verm. ,  530.  and  if  the  city  has  notice  of  the  danger, 

The  kind  and  amount  of  care  which  or  if  it  has  existed  so  long,  and  is  so 

the  law  imposes  on  one  who  transports  easy  to  be  observed  that  notice  may  be 

articles  over  a  highway  is  to  be  deter-  inferred,  the  city  is  liable  for  damages 

mined  by  the  character  of  the  article  resulting  therefrom;  and  this,  although 

transported,  and  its  liability,  by  fright-  the  structure  was  not  made  by  autbor- 

eniug  horses  or  otherwise,  to  endanger  ity  of  the  city,  or  under  the  supervi- 

the  lives  or  the  property  of  travellers.  sion  of  any  of  its  officers. 

One  transporting  unusual  machinery  Such  a  structure,  made  for  private 

should  employ  a  sufficient  number  of  purposes,  if   unauthorized,  is  an  eo- 

men  to  warn  travellers  of  their  dan-  croachment  upon  the  public  street,  and 

ger,  and,  if  necessary,  to  assist  them  a  nuisance  which  it  is  the  duty  of  the 

in  passing  it :  Bemnett  «.  Lovell,  12  city  officers,  after  notice  express  or  im- 

R.  I.,  166.  plied,  to  remove.     This  is  especially 

Where  a  turnpike  company  placed  true  as  to  those  streets  the  fee  of  which 

beside  the  travelled  part  of  its  road  a  is  in  the  city. 

pile  of  stones  for  the  purpose  of  making:  If  such  a  structure  exists  by  author- 
repairs,  which  had  a  tendency  to,  and  ity  of  the  city,  the  city  is  liable  for  any 
did,  frighten  horses  travelling  upon  defect  arising  from  want  of  proper  sa- 
the  road,  of  w];iich  it  had  notice  and  pervision,  or  from  negligence  in  its 
neglected  to  remove  the  stones ;  held,  construction,  although  there  be  no 
that  it  was  liable  for  damages  to  a  external  indication  of  imperfection : 
traveller  upon  the  road,  occurring  after  Hume  «.  Mayor,  74  N.  Y.,  264,  57 
the  lapse  of  a  reasonable  time  (in  this  How. ,  859. 

case  four  or  five  days)  after  such  notice.  See  Shearman  &  Redfield  on  Neg.; 

occasioned  by  his  horse  having  been  Whart.  on  Neg.,  tit.  "Real  Property;" 

frightened:    Eggleston    v.    Columbia  Merrill  v.  Portland,  4  Cliff.,  138. 

Turnpike  Co.,  82  N.  Y.,  278,  reversing  A  city  is  not  liable  for  an  injuiT 

18  Hun,  146.  caused  to  a  foot  passenger  on  a  side- 

The  plaintifiTs  horse  took  fright  at  walk  which  the  city  is  bound  to  keep 
the  carcass  of  a  horse  which  had  been  in  repair,  by  the  falling  of  an  over- 
lying in  one  of  the  streets  of  the  city  hanging  mass  of  snow  and  ice  from 
of  Allegheny  for  about  twenty-four  theroof  of  a  building  not  owned  by  the 
hours,  and  becoming  unmanageable,  city,  although  it  had  so  overhung  the 
ran  away,  inflicting  severe  injuries  upon  highway  for  more  than  twenty-four 
plaintiff  :  Held,  that  the  question  whe-  hours  before  the  accident :  Hixon  r. 
ther  the  city  was  guilty  of  negligence  Lowell,  13  Gray,  59;  Lazarus  v.  To- 
in  not  removing  the  nuisance  was  for  ronto,  19  U.  C.  Q.  B.,  9. 
the  jury:  Fritsch  v.  Allegheny,  91  Penn.  The  owner  of  a  building  adjoining  a 
St.  R.,  226.  street  or  highway  is  under  a  le^l  obli- 

A  city  is  not  liable  for  damages  for  gation  to  i&e  reasonable  care  that  it  is 
injuries  inflicted  upon  a  person  by  the  kept  in  proper  condition,  so  that  it 
fall  of  a  market  house  caused  by  a  shall  not  fall  into  the  street  or  high- 
wind  storm  of  unprecedented  force  and  way  and  injure  persons  lawfully  then*, 
violence  :  Flori  v.  St.  Louis,  69  Mo.,  From  the  happening  of  such  an  acci- 
341;  Pittsburg,  etc.,  9.  Brigham,  29  dent,  in  the  absence  of  explanatory  cir- 
Ohio  St.  R. ,  374.  cumstances,   negligence  will    be  pre- 

The  duty  of  the  corporation  of  the  sumed,  and  the  burden  is  upon  the 

city  of  New  York  to  keep  the  streets  of  owner  of  showing  the  use  of  ordinary 

the  city  in  such  repair  that  they  may  care :  Mullen  v.  St.  John,  57  N.  Y., 

be  safely  travelled,  is  not  limited  to  567  ;  Murray  v.  McShane,  52  Md.,  217, 

the  roadbed.  9  Reporter,  178. 
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[4  Qiieen*8  Bench  Division,  280.] 
March  27,  1879. 

*ToMLiNSON,  Appellant ;  Bullock,  Respondent.  [230 

SUUtUe,  Cotiatructiofi  of — Time  of  coming  itUo  Operation — Bcutardy — 86  db  86  VuU,, 

e.  65,  B.  8;  86  VicL  e,  9,  f.  8. 

The  35  &  86  Vict.  c.  66,  s.  S.-provides  for  an  application  for  an  order  of  affiliation 
hy  any  single  woman  who  may  be  delivered  of  a  Dastard  child  "  after  the  passing  of 
this  act."  The  act,  which  came  into  immediate  operation,  received  the  royal  assent 
on  the  10th  of  August,  1872  : 

Heldy  that  an  order  of  affiliation  might  be  made  under  the  act  in  respect  of  a  child 
born  at  any  time  of  the  day  on  the  10th  of  August,  1872,  inasmuch  as  the  act  in  con- 
templation of  law  for  this  purpose  came  into  effect  from  the  commencement  of  the 
day  on  which  it  received  the  royal  assent. 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43. 
The  facts  sufficiently  appear  from  the  judgment. 

March  35.  LocJcwood^  for  the  appellant,  contended  that 
the  statute  35  &  36  Vict.  c.  65  must  be  taken  to  have  come 
into  force  from  the  commencement  of  the  day  on  which  it 
received  the  royal  assent,  and  therefore  that  the  child  was 
in  contemplation  of  law  born  after  the  passing  of  the  act. 
He  cited  Maxwell  on  Statutes,  p»  311;  Corribe  v.  PiU{^); 
Campbell  v.  Slrangeways  ("). 

Crompton^  for  the  respondent,  contended  that  the  statute 
did  not  come  into  effect  until  the  day  after  it  received  the 
royal  assent.     He  cited  33  Gteo.  3,  c.  13. 

Cur.  ddn.  vult 

March  27.  The  judgment  of  the  Court  (Mellor  and 
Lush,  JJ.)  was  delivered  by 

Lush,  J.:  This  is  an  appeal  from  the  decision  of  justices 
dismissing  an  application  for  an  order  under  the  Bastardy 
Acts.  Tlie  application  was  made  on  the  6th  of  September, 
1872,  but  by  reason  of  the  absence  of  the  respondent  from 
England  the  summons  was  not  taken  out  till  the  26th  of 
July,  1878.  It  appeared  on  the  hearing  that  the  child  was 
born  on  the  lOth  of  August,  1872,  being  the  day  on  which 
35  &  36  Vict.  c.  65  received  *the  royal  assent.  That  [231 
act,  which  came  into  operation  immediately  on  its  passing, 
repealed  7  &  8  Vict.  c.  101,  and  enacted  other  provisions  in 
lieu  thereof.  The  3d  section  enacts  that  "  any  single  wo- 
man who  may  be  delivered  of  a  bastard  child  oifter  the  pass- 
i^ff  of  this  act  may  either  before  the  birth,  or  at  any  time 
within  twelve  months  from  the  birth  of  such  child,  or  at  any 

(»)  8  Burr.,  1424,  at  p.  1434.  (*)  8  0.  P.  D.,  106. 
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time  thereafter,  upon  proof  that  the  man  alleged  to  be  the 
father  of  snch  child  has  within  the  twelve  months  next  after 
the  birth  of  such  child  paid  money  for  its  maintenance,  or 
at  any  time  within  the  twelve  months  next  after  the  return 
to  England  of  the  man  alleged  to  be  the  father  of  such  child 
iipon  proof  that  he  ceased  to  reside  in  England  within  the 
twelve  months  next  after  the  birth  of  such  child  make  ap- 
plication," &c. 

The  repealing  clause  excepted  anything  theretofore  duly 
done  under  the  repealed  act,  and  kept  the  latter  act  alive 
for  the  purpose  of  supporting  and  continuing  any  proceed- 
ing taken  before  the  passing  of  the  act  in  question,  but  it 
made  no  provision  as  to  children  born  before  its  passing, 
and  in  respect  of  which  no  proceeding  had  been  taken,  con- 
sequently the  mother  of  a  cnild  born  on  the  9th  of  August, 
1872,  had  no  remedy  under  the  act  then  in  force  (7  &  8  Vict. 
c.  101),  because  that  act  was  repealed  on  the  following  day, 
and  no  remedy  under  the  repealing  act,  because  that  applied 
only  to  children  born  after  its  passing.  To  supply  this  de- 
fect another  act  was  passed  at  the  commencement  of  the 
following  session,  the  act  36  Vict.  c.  9.  The  3d  section  of 
that  act  enacts  that  ^'any  woman  delivered  of  a  bastard 
child  on  or  before  the  10th  of  August,  1872  (the  day  on 
which  the  repealing  act  was  passed),  who  but  for  the  repeal 
by  the  last  mentioned  act  would  have  been  entitled  to  apply 
for  a  summons  against  the  putative  father  of  such  child, 
shall  be  entitled  to  apply  for  such  summons  as  follows: 
In  any  case  in  which  she  would  have  been  entitled  to  apply 
at  any  time  within  twelve  months  from  the  birth  of  the  child 
she  shall  be  entitled  to  apply  at  any  time  within  six  months 
next  after  the  passing  of  this  act."  If  7  &  8  Vict.  c.  101, 
had  not  been  repealed,  the  applicant  would  have  been  en- 
titled to  apply  for  a  summons  within  twelve  months  from 
the  birth  of  the  child.  She  might,  therefore,  have  availed. 
232]  herself  of  the  amending  act  by  applying  *within  six 
months  after  its  passing,  but  she  did  not  do  so ;  and  although 
that  act  in  the  8th  section  rendered  valid  all  orders  made  in 
respect  of  children  born  before  the  lOth  of  August,  1872,  it 
says  nothing  of  pending  applications,  nor  does  it  say  any- 
thing in  respect  of  children  born  not  before  but  on  the  day 
on  which  the  act  of  1872  passed.  It  seems  to  have  been 
assumed  on  all  hands  that  a  child  born  on  the  lOth  of  Au- 
gust was  not  within  the  act  of  1872,  and  the  justices  upon 
this  assumption  considered  that,  as  the  applicant  had  not 
brought  herself  within  the  remedial  act  of  1873,  she  had 
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no  locus  standi.  If  this  assamption  were  well  founded  we 
should  be  of  opinion  that  the  decision  was  right.  But  we 
think  that  it  is  an  erroneous  assumption. 

At  common  law  all  statutes  passed  in  a  session  of  Parlia- 
ment had  relation  back  to  the  first  day  of  the  session,  unless 
some  other  day  was  appointed  for  the  act  coming  into  oper- 
ation. This  relation  was  productive  of  most  serious  conse- 
quences, many  instances  of  which  are  found  in  the  books ; 
and  in  the  33d  year  of  the  reign  of  Geo.  Ill,  an  act  was 
passed  which  required  the  clerks  of  the  parliaments  to  in- 
dorse on  every  act,  the  day,  month,  and  year,  when  the 
same  received  the  royal  assent,  and  enacted  that  such  in- 
dorsement should  be  taken  as  part  of  the  act,  and  should 
be  the  date  of  its  commencement  where  no  other  commence- 
ment was  provided. 

The  only  point  of  time  which  this  act  makes  material  is 
the  day  on  which  the  royal  assent  was  given.  It  thus  recog- 
nizes the  well  known  maxim  that  the  law  takes  no  notice 
of  the  fractions  of  a  day,  and  except  where  there  are  con- 
flicting rights  between  subject  and  subject,  for  the  deter- 
mination of  which  it  is  necessary  to  ascertain  the  actual  pri- 
ority, such  is  the  universal  rule — an  act  which  comes  into 
operation  on  a  given  day  becomes  law  as  soon  as  the  day 
commences. 

By  the  operation  of  the  repealing  clause  of  the  act  of  1872, 
the  act  7  &  8  Vict.  c.  101,  was  repealed,  and  the  new  act  came 
into  effect  at  the  first  moment  of  the  10th  of  August,  1872. 
Every  event  which  occurred  during  that  day  was  m  contem- 
plation of  law  an  event  which  took  place  after  the  passing 
of  the  act.  The  same  maxim  it  is  true  applies  to  the  birth 
of  a  child.  In  computing  the  age  of  a  person,  the  day  and 
not  the  hour  of  his  birth  *i8  regarded  where  no  con-  [233 
flicting  right  is  in  question.  A  person  born  on  the  3d  of 
September  was  held  to  be  of  age  on  the  2d  of  September, 
twenty-one  years  afterwards,  without  regard  to  the  fractions 
of  the  days(*).  But  on  the  other  hand  a  fiction  of  law 
is  not  allowed  to  prevail  against  the  plain  intent  of  an  act. 
Now,  it  is  clear  that  the  act  of  1872  was  not  intended  to 
deprive  the  mother  of  a  child  born  on  the  day  on  which  it 
passed  of  all  remedy  against  the  putative  father.  It  in- 
tended to  substitute  another  remedy  for  that  which  it  took 
away,  and  if  that  intent  can  be  effectuated  without  violence 
to  its  language,  our  duty  is  so  to  construe  the  act  as  to  carry 
out  that  intent.     We  do  no  violence  to  its  language  by  hold- 

(»)  1  Ld.  Raym.,  480. 

28  Eng.  Rep.  96 
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ing  that  a  child  born  at  any  time  during  the  10th  of  Angast, 
was  born  **  after  the  passing  of  the  act,"  which  in  contem- 
plation of  law  took  place  as  soon  as  the  clock  began  to  strike 
twelve  in  the  night  of  the  9th  of  August. 

We  are,  therefore,  of  opinion  that  the  decision  of  the  jus- 
tices was  erroneous,  and  we  remit  the  case  to  them  (o  be 
determined  upon  the  merits. 

Case  remitted  to  justices. 

Solicitor  for  appellant :  O.  B.  Wheeler. 
Solicitor  for  respondent :  Backhouse. 

The  general  rule  is,  that  judicial  pro-  ency,  but  that  it  should  not  apply  to 

ceedings  and  acts  of  the  legislature  take  any  writ  theretofore  issued  and  deliv- 

eflect,  in  law,  from  the  earliest  period  ered  to  the  sheriff  :    Held,  the  statute 

of  the  day  upon  which  they  are  re-  took  effect  at  the  earliest  portion  of  the 

spectively  originated  and    come    into  day  and  cut  off  the  levy:  Converse  v. 

force  :  Converse  «.  Michie,  16  Up.  Can.  Michie,  16  U.  C.  Com.  PL,  167,  citing 

Com.  PI.  R.,  167,  and  numerous  cases  many  authorities, 
cited  ;  Wright  v.  Mills,  4  H.  &  N.,  488.        Though  where  a  mle  has  actually 

The  law  does  not  usually  regard  taken  place  before  the  insolvency  pro- 
fractions  of  a  day :  Marvin  v.  Marvin,  ceedings  are  commenced,  the  nle  is 
75N.  Y.,240;  Blydenburgh  c. Cotheal,  legal:  Whyte  v,  Treadwell,  17  U.  C. 
4  id.,  418  ;  Clute  t).  Clute,  8  Den.,  263  ;  Com.  PI.,  488,  distinguishing  Converse 
Pulling  9.  People,  8  Barb.,  884  ;  Jones  «.  Michie,  16  id.,  167. 
V.  Porter,  5  How.  Pr.,  286  ;  Phelan  v.  The  maxim  that  in  law  there  are  no 
Douglass,  11  id.,  198,  195;  Judd  «.  fractious  of  a  day,  does  not  apply  to 
Fulton,  4  id.,  298;  Cornell  v.  Moulton,  proceedings  in  bankruptcy,  where  the 
8  Den.,  12;  Haden  o.  Buddensick,  49  exact  time  when  the  event  occurred  is 
How.  Pr.,  241,  246.  made  certain  by  record.     Thus,  where 

Where  a  party  to  a  suit  had  died  at  a  debtor's  property  was   attached  at 

an  earlier  hour  of  a  day  than  the  per-  seven  o'clock  in  the  afternoon  of  March 

f ecting  of  a  j  udgment  or  the  issuing  of  a  8,  and  his  petition  in  bankruptcy  under 

fi.  fa. ,  as  the  law  does  not  take  notice  the  U.  S.  Bankruptcy  Act  of  18(87  was 

of  fractions  of  a  day,  the  judgment  or  filed  at  two  o'clock  and  fifty  minutes  in 

the  issuing  of  the /./a.  is  legal :  Wright  the  afternoon  of  the  8th  of  July  next 

«.  Mills,  4  H.  &  N.,  488,  overruling  succeeding;   held  that,  under  sec.  14, 

Chick  9.  Smith,  8  Dowl.,  837.  the  attachment  was  dissolved,  the  time 

Where  notice  of  appeal  was  served  between  the  two  events  falling  short 

an  earlier  hour  than  the  perfection  of  of  four  months  by  four  hours  and  ten 

judgment,  the  appeal  was  held  to  be  minutes:    Westbrook  Manufact'g  Co. 

regular:    Blydenburgh    «.   Cotheal,   4  «.  Grant,  60  Maine,  88. 
N.  Y.,  418.  See  also   Golden   o.  Blaskopf,  126 

So  where  an  execution  was  delivered  Mass. ,  523. 
before  the  judgment  was  perfected :        The  general  rule  that  by  fiction  of 

Clute  V.  Clute,  8  Den.,  263 ;  see  S.  C.  law  fractions  of  a  day  are  not  regarded, 

4  id.,  241.  is   subject   to    numerous    exceptions: 

So,  serving  a  declaration  before  it  Tufts  «.  Carradine,  3  La.  Ann.,  430. 
was  filed:  Hughes  v.  Patton,  12  Wend.,        In  determining  which  levy  under  an 

234;   Columbia,  etc.,  o.  Haywood,  10  attachment  or  execution,  or  which  lien 

id.,  422.  takes  precedence  from  the  docketing  of 

In  Upper  Canada  Kfi.  fa.  was  deliv-  a  judgment,  etc.,  the  law  takes  notice 

ered  to  the  sheriff  and  a  levy  made  at  of  fractions  of  a  day :  Lemon  «.  Staats, 

eleven  o'clock  in  the  forenoon.    A  stat-  1  Cowen,  592  ;  Clute  v.  Clute,  4  Den., 

ute  approved  in  the  afternoon  which  241,  243 ;  People  v.  Central  City,  etc, 

declared  levies  made  within  thirty  days  53  Barb.,  412  ;  Golden  v.  Blaskopf,  126 

void  as  against  proceedings  in  insolv-  Mass.,  525  ;  Bigelow  v.  Wilson,  1  Pick, 


Vol.  rV.]  QUEEN'S  BENCH  DIVISION.  755 

'  Hoyle  V.  Hitchman.  1879 

495-7  ;  Tufts  v,  Carradine,  3  La.  Ann. ,    act  may  be  done  **  after  "  a  certain  nam- 
430.  ber  of  days,  four  full  days  must  elapse: 

Where  the  statute  is  explicit  that  an    Marvin  v.  Marvin,  75  N.  Y.,  240. 


[4  Queen'B  Bench  Division,  238.] 
March  28,  1879. 

HoYLE,  Appellant ;  Hitchman,  Respondent. 

Sals  of  Fooa  and  Drugs  Act,   1875  (88  d  89  Vid.  c  68),  a.  6-^"iV^Wt«  of  the 
FnrchaHr" — Purehaae  of  Sample  for  Analysis  by  Officer, 

Wtiore  an  article  of  food,  which  was  not  of  the  nature,  substance,  and  quality  of 
the  article  demanded,  was  sold  to  an  inspector  of  nuisaDces,  who  purchased  for  the 
purpose  of  analysis  under  a.  IH  of  the  Sale  of  Food  and  Drugs  Act,  1876,  with  money 
Delonvtng  to  the  authority  by  whom  he  was  employed : 

y/^,  that  such  sale  was  "  to  the  prejudice  of  the  purchaser "  within  the  meaning 
of  the  Sale  of  Food  and  Drugs  Act,  1875,  s.  6. 

Case  stated  by  a  metropolitan  police  magistrate  under  20 
&  21  Vict.  c.  48,  the  facts  of  which  were  in  substance  as 
follows : 

An  information  had  been  preferred  against  the  respondent 
for  *an  offence  under  the  6th  section  of  the  Sale  of  [234 
Food  and  Drugs  Act,  1875,  by  the  appellant,  an  inspector 
of  nuisances  for  the  district  of  St  Giles,  who  had  been  duly 
authorized  to  act  in  the  execution  of  the  act.  The  appel- 
lant had  gone  to  the  respondent's  shop  and  asked  for  half 
a  pint  of  milk,  for  which  he  paid  IJa.,  out  of  monejr  pro- 
vided for  the  purpose  by  the  local  authority,  for  which  he 
had  to  account.  On  being  served,  he  informed  the  shopman 
that  he  was  an  inspector  of  nuisances,  and  had  purchased 
the  milk  for  analysis.  The  various  provisions  of  the  act 
with  regard  to  the  mode  of  procedure  in  such  cases  having 
been  previbusly  complied  with,  the  milk  supplied  was  ana- 
lyzed bv  the  public  analyst.  It  was  found  to  contain  24  per 
cent,  of  water  added  to  the  milk  after  it  had  come  from 
the  cow. 

The  appellant,  in  cross-examination,  stated  that  he  was 
not  prejudiced,  nor  was  any  injury  done  to  him  personally, 
and  it  was  thereupon  submitted  that  there  was  no  offence 
because  the  milk  was  not  sold  to  the  prejudice  of  the  pur- 
chaser. The  magistrate  found  that  the  appellant  demanded 
milk,  that  the  article  sold  was  not  of  the  nature,  substance 
and  quality  of  milk,  and  that  the  appellant  had  no  knowl- 
edge or  notice  that  the  milk  the  respondent  sold  was  adul- 
terated. He  also  stated  that  if  the  purchaser  had  been  one 
of  the  respondent's  ordinary  customers  the  offence  men- 
tioned in  the  act  would,  in  his  judgment,  have  been  com- 
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mitted.  But  he  declined  to  convict,  on  the  ground  that  the 
sale  was  not  "to  the  prejudice  of  the  purchaser"  within  the 
meaning  of  the  6th  section  of  the  act.  The  question  for 
the  opinion  of  the  court  was  whether  he  was  right  in  so  de- 
clining to  convict,  and  if  not  the  case  was  to  be  remitted  to 
him  to  deal  with  in  accordance  with  the  judgment  of  the 
court. 

March  26,  27.  Poland^  for  the  appellant :  It  is  quite  ob- 
vious, on  consideration  of  the  provisions  of  ss.  13-17  of  the 
act,  that  the  inspector  is  authorized  by  the  act  to  purchase 
for  the  purpose  of  analysis,  and  to  prosecute,  if  on  such 
analysis  the  article  is  found  to  be  adulterated.  The  preju- 
dice intended  is  not  necessarily  pecuniary  or  personal  pre- 
judice. The  Legislature  never  intended  an  inquiry  into  the 
purposes  for  which  a  purchase  is  made,  or  the  question 
with  whose  moneys  it  is  made,  in  order  to  see  whether  pre- 
235]  judice  *exists.  The  words  "  to  the  prejudice  of  the 
purchaser"  are  introduced  to  prevent  the  sale  of  an  article 
superior  to  that  demanded  being  an  offence.  [He  cited 
Sandys  v.  Markhamf^).'] 

Morton  Smithy  for  the  respondent:  The  contention  for 
the  appellant  gives  no  real  effect  to  the  words  '^  to  the  preju- 
dice of  the  purchaser."  In  the  case  of  Davidson  v.  ifc- 
Leod{*) — the  majority  of  the  High  Court  of  Justiciary  in 
Scotland  decided  a  similar  case  in  accordance  with  the  pres- 
ent contention  on  behalf  of  the  respondent.  [He  also  cited 
Sandys  v.  Small  {*).] 

Cur.  adv.  vtiU. 

March  28.  Mellob,  J.:  This  is  an  appeal  from  the  de- 
cision.of  the  chief  magistrate  at  Bow  Street,  and  the  (yies- 
tion  raised  is  whether  an  offence  had  been  committed  within 
the  provisions  of  the  6th  section  of  the  Sale  of  Food  and 
Drugs  Act. 

The  magistrate  dismissed  the  summons  on  the  ground 
that  there  was  no  prejudice  to  the  purchaser.  This  gives  rise 
to  the  question  whether  the  prejudice  contemplated  by  the 
statute  must  be  pecuniary  prejudice.  Such  a  reading  would 
almost  nullify  the  beneficial  effect  of  the  statute,  for  it  would 
very  much  diminish  the  possibility  of  bringing  home  of- 
fences against  the  act  to  those  who  are  guilty  of  them.  This 
to  my  mind  affords  a  strong  argument  against  such  a  con- 
tention.    So  far  as  authority  is  concerned,  I  do  not  think 

0)  41  J.  P..  52. 
(*)  C^ses  decided  in  the  High  Goart  of  Jasticiary.  4th  Series,  yoL  y,  p.  1. 

(*)  8  Q.  B.  D.,  449 ;  ante,  S80. 
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that  there  is  any  distinct  aathority  on  the  point  to  be  found 
in  any  case  that  has  been  decided  in  the  English  courts.  The 
cases  to  which  we  have  been  referred  in  these  courts  are  two 
in  number.  One  is  the  case  of  Sandys  v.  Markham^\ 
which  came  before  my  Brother  Lush  and  myself.  The 
court  remitted  the  case  to  the  magistrate,  and  it  can  hardly 
be  treated  as  a  decision.  But  undoubtedly  during  the  ar- 
gument my  Brother  Lush  expressed  an  opinion  that  if  an 
article,  the  value  of  which  had  been  diminished  by  adultera- 
tion, were  sold,  prejudice  was  to  be  presumed.  Tx)  that  view 
I  must  have  assented,  because  otherwise  it  would  have  been 
useless  to  have  sent  the  case  back  to  the  magistrate,  as  the 
objection  that  the  sale  was  not  to  the  prejudice  *of  the  [236 
purchaser  would  have  been  fatal  if  it  could  have  been  sus- 
tained. The  other  case  is  that  of  Sandys  v.  Small  (*).  It 
was  stated  that  during  the  argument  of  that  case  observa- 
tions fell  from  the  Lord  Chief  Justice  favorable  to  the  re- 
spondent's contention  in  the  present  case.  I  think  those 
observations  if  they  were  made  were  rather  in  the  nature  of 
a  query  than  a  dictum.  There  was  no  further  discussion  on 
the  point,  and  the  judgment  turned  on  an  altogether  differ- 
ent point.  There  is  nothing  whatever  in  the  observations 
contained  in  the  judgment  that  gives  any  color  to  the  no- 
tion that  either  the  Lord  Chief  Justice  or  myself  entertained 
an  opinion  that  the  objection  so  taken  was  a  good  one. 
Such,  therefore,  is  the  state  of  the  English  authorities. 
There  is  nothing  that  supports  the  respondent's  contention, 
and  there  is  a  dictum  against  it.  We  have  been  referred  to 
a  case  in  the  Scotch  courts,  viz.,  that  of  Davidson  v.  Mac- 
LeQdi^\  where  the  High  Court  of  Justiciary  were  sitting  as 
a  Court  of  Appeal  from  the  decision  of  an  inferior*  court. 
Had  the  opinion  of  the  judges  in  that  case  been  uniform, 
and  had  there  not  been  a  considerable  difference  of  opinion 
on  this  particular  point,  I  should  have  been  very  reluctant 
to  decide  contrary  to  the  authority  of  that  case.  The  judg- 
ments deal  with  two  points,  the  lirst  being  what  the  nature 
of  the  adulteration  is  that  constitutes  an  offence  under  the 
act.  Some  of  the  judges  were  of  opinion  that  the  admix- 
ture of  some  foreign  substance  was  necessary  to  constitute 
an  offence,  and  that  mere  weakness  of  quality  would  not 
do  so.  The  sheriff  had  held  that  the  clause  might  be  read 
disjunctively,  and  that  it  was  sufficient  if  the  article  sold 
was  not  of  the  *' quality"  demanded.  The  majority  of  the 
judges  were  not  of  this  opinion.     It  is  not  necessary  to  de- 

(»)  41  J.  P.,  62.  (»)  Cases  decided  in  the  Court  of  Jus- 

(«)  3  Q.  B.  D.,  449;  anXe,  880.  ticiary,  4th  Series,  vol.  v,  p.  1. 
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cide  this  point,  and  I  do  not  wish  to  be  considered  as  ex- 
pressing any  binding  opinion  upon  it,  but  as  at  present 
advised,  I  am  disposed  to  think  that  on  this  point  the  ma- 
jority of  the  learned  judges  were  right.  The  second  point 
raised  was  as  to  the  prejudice  to  the  purchaser.  On  that 
point  there  was  a  very  great  difference  of  opinion  among  the 
different  members  of  the  court.  The  Lord  Justice  Clerk 
undoubtedly  was  of  opinion  that  the  sheriff  was  wrong  on 
both  points.  Lord  Deas  expresses  very  great  doubt  with 
237]  *regard  to  the  second  point.  Two  of  the  judges, 
Lord  Crai^hill  and  Lord  Adam,  dissented  from  the  opinion 
of  the  majority,  and  thought  that  the  decision  of  the  sheriff- 
substitute  was  right.  The  Lord  Justice  G^eneral's  judgment 
on  the  second  point  seems  to  me  rather  in  favor  of  the  view 
we  are  now  taking.  He  says  that  the  sale  must  be  proved 
to  be  to  the  prejudice  of  the  purchaser,  but  that  he  is  not 

?repared  to  say  it  must  be  to  his  pecuniary  prejudice, 
here  being  this  diversity  of  opinion,  I  am  not  so  much 
pressed  by  the  authority  of  the  case  as  I  otherwise  should 
be,  and  with  very  great  respect  to  the  learned  judges  who 
formed  the  majority  of  the  court,  I  cannot  treat  the  case  as 
a  conclusive  decision  on  the  point  now  before  us.  We  must, 
therefore,  consider  the  language  of  the  statute,  and  it  seems 
to  me,  I  must  say,  from  some  of  the  expressions  let  fall  by 
the  Scotch  judges  that  they  took  too  narrow  a  view  of  the 
scope  of  the  6th  section.  It  is  perfectly  general  in  its  terms, 
and  is  not  in  any  way  confined  to  cases  where  there  has 
been  an  admixture  of  a  deleterious  character.  In  the  13th, 
14th,  and  17th  sections  express  provisions  are  made  whereby 
the  officer  appointed  for  the  purpose  may  compel  a  sale  to 
him  for  the  purpose  of  analysis,  in  order  that  offences  may 
be  detected  and  prosecuted.  The  appellant  in  the  present 
case  acted  under  those  sections,  and  it  seems  to  me  that  we 
must  look  upon  a  purchase  by  an  officer  so  proceeding  pre- 
cisely in  the  same  manner  as  a  purchase  by  any  other  indi- 
vidual. If  a  person  comes  to  a  shop  and  asks  for  some 
article  of  food,  and  receives  something  adulterated  so  as  not 
to  be  of  the  nature,  substance,  and  quality  of  the  thing  de- 
manded, surely  an  offence  is  committed,  and  it  cannot  mat- 
ter with  regard  to  the  commission  of  such  an  offence  whether 
the  money  with  which  the  purchase  was  made  is  public 
money  found  for  the  purpose  of  the  purchase  or  not.  If  a 
urchaser,  whoever  he  may  be,  and  with  whosoever  money 
e  may  purchase,  gets  an  article  inferior  to  that  which  he 
demands  and  pays  for,  it  seems  to  me  that  he  is  necessarily 
prejudiced  within  the  meaning  of  the  section.     The  statute 
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never  intended  the  fact  that  a  person  purchases  with  an- 
otlier's  money  to  be  material.  The  real  offence  is  the  fraudu- 
lent sale  of  an  article  adulterated  so  as  to  be  of  an  inferior 
nature,  substance,  and  quality  to  that  which  is  demanded 
and  paid  for.  The  necessity  *for  the  words,  "  to  the  [238 
prejudice  of  the  purchaser"  is  this.  But  for  these  words 
various  absurdities  might  arise  on  the  words  of  the  section. 
The  sale  of  an  article  of  a  superior  nature  or  quality  to 
that  demanded  would  be  an  onence.  For  these  reasons  I 
am  of  opinion  that  the  decision  of  the  magistrate  was 
wrong,  and  that  the  case  mUst  go  back  to  him  to  be  dealt 
with  in  accordance  with  our  opinion. 

Lush,  J. :  The  language  of  the  6th  section  of  the  Sale  of 
Food  and  Drugs  Act  has  unfortunately  given  rise  to  a  diver- 
sity of  opinion,  which  I  fear  has  to  some  extent  crippled  the 
operation  of  a  very  beneficial  act.  The  learned  magistrate 
certainly  had  the  sanction  of  high  authorities  for  the  view 
he  took.  The  majority  of  the  judges  of  the  High  Court  of 
Justiciary  in  Scotland  took  the  same  view.  An  impression 
has  also  gone  abroad  that  the  Lord  Chief  Justice,  in  the  case 
of  Sandys  v.  SmaU{^\  threw  out  a  similar  view.  The  only 
reports  of  the  case  that  I  am  aware  of  contain  no  trace  of 
such  an  opinion  on  the  Lord  Chief  Justice's  part.  In  the 
report,  at  p.  461,  the  Lord  Chief  Justice  is  reported  as  ask- 
ing, as  an  interlocutory  question,  whether  the  purchaser  can 
be  said  to  be  prejudiced  when  he  knows  of  the  adulteration ; 
and  the  question  in  the  case  was  whether  the  purchaser  had 
notice  of  the  admixture  of  other  ingredients,  and,  if  so, 
whether  he  was  prejudiced.  The  judgment  wholly  turned 
on  this  point,  which  is  quite  distinct  from  the  point  now  be- 
fore us.  On  the  other  hand,  my  Brother  Mellor  and  .myself, 
in  the  case  of  Sandys  v.  Marknam  ("),  obviously  considered 
it  quite  immaterial  for  what  purpose  the  article  was  bought, 
and  with  whose  money.  If  we  had  not  thought  so,  it  would 
have  been  useless  to  send  the  case  back  to  the  magistrate. 
These  are  the  only  cases  that  have  occurred  in  the  English 
courts.  Our  attention  was  directed  yesterday  to  the  judg- 
ments of  the  High  Court  of  Justiciary  in  Scotland  in  the 
case  of  Davidson  v.  MacLeod {*).  I  have  studied  those 
judgments  with  attention  and  deference,  but  I  am  unable  to 
concur  with  the  opinion  of  the  majority  on  this  point.  The 
decision  itself  seems  to  me  to  be  correct.  The  article  there 
demanded  and  supplied  *was  cream.^  It  was  admit-  [239 
ted  that  it  contained  no  foreign  admixture  or  adulteration, 

0)  8  Q.  B.D.,  449;  on/c,  880.  (»)  Court   of   Justiciary,  4th    Series, 

(«)  41  J.  P.,  52.  vol.  V,  p.  1. 


760  QUEEN'S  BENCH  DIVISION.  [Vol  lY. 

1879  Hoyle  v.  Hitchman. 

bat  it  was  cream  of  an  inferior  quality  to  that  ordinarily 
sold  in  Glasgow.  Cream  is  not  an  article  having  any  stand- 
ard of  (juahty.  It  varies  with  the  character  of  the  cows 
from  which  the  milk  comes,  and  the  food  on  which  they  are 
fed.  This  was  genuine  cream,  though  of  inferior  quality. 
It  appears  to  me  that  the  sale  in  such  a  case  was  not  an 
offence  within  the  act  at  all.  In  the  present  case  the  arti- 
cle demanded  was  milk  ;  that  supplied  was  milk  and  water. 
It  was  an  adulterated  article.  The  magistrate  says  that  if 
the  purchase  had  been  made  by  an  ordinary  customer  he 
should  have  had  no  hesitation  in  convicting.  The  question 
therefore  is  whether  it  can  make  any  difference  that  the  per- 
son purchasing  was  an  official  person,  authorized  to  pur- 
chase for  the  purpose  of  testing  the  character  of  the  article 
sold  at  the  respondent's  shop.  The  learned  magistrate 
thought  that  the  section  could  not  apply  to  an  official  pur- 
chaser who  bought  for  analysis  only,  because  he  was  not 
prejudiced.  I  cannot  in  any  way  concur  in  that  opinion. 
In  construing  the  6th  section  we  must  bear  in  mind  the 
object  of  the  act.  This  object  was  to  prevent  the  public 
from  being  imposed  upon  by  the  sale  of  adulterated  articles, 
and  to  provide  a  mode  of  ascertaining  whether  such  adulter- 
ation exists.  For  this  purpose  a  machinery  is  provided  for 
the  purchase  and  analysis  of  samples,  and  for  taking  pro- 
ceedings thereon.  The  13th  section  provides  for  the  pur- 
chase of  samples  by  an  official  personage.  Provision  is 
there  made  for  what  is  to  be  done  ii  it  is  intended  to  submit 
the  sample  for  analysis.  The  17th  section  makes  it  an 
offence  to  refuse  to  sell  any  article  to  the  official  person. 
All  this  is  done  in  the  interests  of  the  public,  the  object  be- 
ing to  ascertain  what  kind  of  article  is  supplied  at  the  par- 
ticular shop  to  the  customers.  The  officer  is  to  go  and 
])urchase  a  sample  like  any  other  customer.  The  20th  sec- 
tion provides  what  is  to  be  done  afterwards.  The  officer 
being  the  person  directed  by  the  act  to  procure  the  sample 
and  to  have  it  analyzed,  and  to  whom  the  seller  is  bound  to 
sell  for  the  purpose  of  analysis,  the  20th  section  provides 
that  the  person  causing  the  analysis  to  be  made  may  take 
proceedings  for  suc7i  offence.  What  offence?  Clearly  the 
offence  of  selling  the  article  which  on  analysis  has  proved 
24:0]  to  be  adulterated.  It  is  obvious  to  *my  mind  that 
the  officer  is  a  purchaser  within  the  meaning  of  the  6th  sec- 
tion, for  he  is  the  person  who  is  directed  to  purchase,  and 
procure  an  analysis,  and  to  prosecute.  I  confess  I  cannot 
follow  the  reasoning  on  behalf  of  the  respondent. 
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The  Lord  Jastice  Clerk  a^ppears  to  have  thought  that  the 
13th  and  16th  sections  only  applied  to  sales  contrary  to  the 

Srovisions  of  the  3d  and  4tli  sections.  They  apply  no 
oubt  to  sales  within  those  sections,  but  their  terms  are 
quite  general,  and  they  apply  also  to  sales  within  the  6th 
section.  They  authorize  a  purchase  by  the  oflScer  for  the 
purpose-of  analysis,  in  order  to  ascertain  whether  there  has 
been  any  violation  of  the  act  whatever.  It  appears  to  me 
to  be  clear  to  demonstration  that  the  official  purchaser  is 
within  the  6th  section.  What  is  the  meaning  of  ''preju- 
dice" here?  It  cannot  be  confined  to  pecuniary preiudice, 
or  prejudice  arising  from  the  consumption  of  unwholesome 
food.  The  prejudice  is  that  which  the  ordinary  customer 
suffers,  viz.,  that  which  is  suffered  by  any  one  who  pays  for 
one  thing,  and  gets  another  of  inferior  quality.  The  official 
purchaser  is  to  purchase  by  way  of  testing  whether  the  pre- 
judice is  suffered  by  the  ordinary  customer,  and  he  is  preju- 
diced in  the  same  manner.  The  words  *'  to  the  prejudice  of 
the  purchaser"  are  necessary,  because  if  they  had  not  been 
inserted  a  person  might  have  received  a  superior  article  to 
that  which  he  demanded  and  paid  for,  and  yet  an  offence 
would  have  been  committed.  The  words  are  intended  to 
show  that  the  offence  is  not  simply  giving  a  different,  but 
giving  an  inferior,  thing  to  that  demanded  and  paid  for.  It 
appears  to  me  that  the  prejudice  the  act  intends  is  the  gen- 
eral prejudice  done  to  customers.  The  official  personage  is 
made,  as  it  were,  an  official  customer  to  test  what  the  course 
of  business  at  the  particular  shop  is.  I  regard  with  the 
highest  respect  the  judgment  of  the  Scotch  judges,  but  I  am 
irresistibly  led  to  the  conclusion  that  every  part  of  the  6th 
section  is  intended,  as  well  as  the  3d  and  4th  sections,  to 
apply  to  a  person  authorized  to  buy  samples  for  analysis. 
I  am  anxious  to  guard  myself  from  being  supposed  to  ex- 
press any  opinion  that  the  Scotch  judges  were  right  in  hold- 
ing that  the  6th  section  applies  only  to  an  admixture  of 
foreign  ingredients.  The  question  whether  that  is  so  does 
not  arise  here.  There  is  a  difference  of  character  in  various 
articles,  such  as  rice  or  arrow-root,  *according  to  the  [241 
country  from  which  they  come,  and  other  circumstances.  I 
do  not  decide  whether  if  a  person  sold  Indian  rice  when  he 
was  asked  for  Carolina  rice,  such  a  case  as  that  would  be 
within  the  section.  The  section,  it  must  be  observed,  is  not 
in  terms  confined  to  cases  of  admixture.  I  entertain  no 
doubt,  however,  that  by  the  word  "purchaser"  the  6th  sec- 
tion intended  to  include  an  official  purchaser  authorized  to 
purchase  for  analysis.     The  magistrate  was  therefore  wrong, 

28  Eng.  Rep.  98 
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and  the  case  mast  be  remitted  to  him  to  be  farther  dealt 
with  in  accordance  with  our  decision. 

Case  remitted  to  Tnagistraie. 

Solicitor  for  appellant :  J.  H.  Jones. 
Solicitor  for  respondent:  W.  T.  Ricketts. 

See  atde,  page  885. ,  ^ 


[4  Queen's  Bench  Division,  284.] 
March  22,  1879. 

[crown  cases  reserved.] 
284]  *The  Queen  v.  Hermann. 

Coin,  False  or  CourUer/eH—StatiOe  24  d:  25  Viet.  c.  99,  «.  9--  Uttering  Counlerfeit  Coin. 

A  genuine  sovereign  had  heen  fraudulently  filed  at  the  edges  to  such  an  extent  as 
to  reduce  the  weight  by  one  twenty-fourth  part,  and  to  remove  the  milling  entirely, 
or  almost  entirely,  and  a  new  milling  had  been  added  in  order  to  restore  the  appear- 
ance of  the  coin : 

Held,  by  Lord  Coleridge,  C.J.,  Pollock  and  Huddleston,  BB.  (Lush  and  Ste- 
phen, JJ.,  dissenting),  that  the  coin  was  false  and  counterfeit,  within  24  &  25  Vict. 

C.     VVf    S.     V. 

The  following  case  was  stated  by  the  Recorder  of  Liver- 
pool for  the  opinion  of  this  court : 

"The  prisoner  Robert  Hermann  was  convicted  before  me 
at  a  sessions  held  on  the  7th  of  January,  1879,  on  an  indict- 
ment under  24  &  25  Vict.  c.  99,  s.  9,  '  An  Act  to  consolidate 
and  amend  the  Statute  Law  of  the  United  Kingdom  against 
offences  relating  to  the  Coin,'  for  uttering  and  putting  off 
two  false  and  counterfeit  sovereigns,  knowing  them  to  be 
false  and  counterfeit. 

**The  evidence  of  uttering  and  of  guilty  knowledge  was 
complete,  but  I  desire  to  submit  to  the  court  the  question 
whether  the  coins  which  were  uttered  cauld  properly  be  held 
to  be  false  and  counterfeit  coins  within  the  meaning  of  the 
statute  in  question.  They  were,  or  had  been,  real  sovereigns 
coined  at  the  mint.  They  were  both  of  Her  Majesty's  reign, 
one  dated  1872,  and  the  other  1875. 

'*They  had  been  fraudulently  filed  at  the  edges  to  such 
an  extent  as  to  reduce  the  weight  by  one  twenty-fourth  part. 
The  effect  of  the  filing  was  to  remove  the  milling  entirely, 
or  almost  entirely.  In  order  to  restore  the  appearance  of 
the  coins,  a  new  milling  had  been  made  on  each  coin  with 
tools.  It  appeared  to  me  that  this  was  a  counterfeit  milling, 
and  that  a  coin  upon  which  any  part  of  the  impression  was 
counterfeit  was  a  counterfeit  coin.  The  jury  convicted  the 
prisoner.     The  prisoner  had  previously  been  tried  under  the 
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fourth  section  of  the  same  act,  and  acquitted  for  want  of 
evidence  that  the  act  of  lightening  or  diminishing  had  been 
done  by  himself." 

*No  counsel  appeared  for  the  prisoner.  [285 

Eyre  Lloydy  for  the  prosecution  :  The  qustion  is  whether 
the  coins  uttered  by  the  prisoner  can  be  considered  false  or 
counterfeit  within  s.  9  of  24  &  25  Vict.  c.  99,  which  is  as 
follows:  "Whosoever  shall  tender,  utter,  or  put  oflE  any 
false  or  counterfeit  coin  resembling,  or  apparently  intended 
to  resemble,  or  pass  for  any  of  the  Queen's  current  gold  or 
silver  coin,  knowing  the  same  to  be  false  or  counterfeit,  shall 
in  England  ....  be  guilty  of  a  misdemeanor, "  &c.  Bys.  1 
of  the  same  statute  it  is  enacted  that,  "  In  the  interpretation 
of,  and  for  the  purposes  of  this  act,  the  expression  'the 
Queen's  current  gold  or  silver  coin '  shall  include  any  gold  or 
silver  coin  coined  in  any  of  Her  Majesty's  mints,  or  lawfully 
current,  ....  and  the  expression  '  false  or  counterfeit  coin 
resembling,  or  apparently  intended  to  resemble  or  pass  for, 
any  of  the  Queen's  current  gold  or  silver  coin'  shall  include 
any  of  the  current  coin  which  shall  have  been  gilt,  silvered, 
washed,  colored,  or  cased  over,  or  in  any  manner  altered  so 
as  to  resemble,  or  be  apparently  intended  to  resemble  or 
pass  for,  any  of  the  Queen's  current  coin  of  a  higher  de- 
nomination ;  and  the  expression  '  the  Queen's  current  coin' 
shall  include  any  coin  coined  in  any  of  Her  Majesty's  mints." 
If  the  question  is  one  of  fact  it  has  been  decided  by  the  jury 
against  the  prisoner.  The  conviction  therefore  should  stand, 
unless  it  can  be  said  that  as  a  matter  of  law  coins  such  as 
the  present  are  not  false  or  counterfeit  within  the  above  act. 

Tne  coins,  by  the  filing,  were  reduced  below  current  coin 
(under  83  &  34  Vict.  c.  10),  and  then,  by  the  adding  of  the 
new  milling,  made  to  resemble  current  coin.  "Counter- 
feit" means  unreal,,  "something  made  so  as  to  be  other  than 
that  which  it  pretends  to  be."  The  words  of  24  &  25  Vict. 
c.  99,  s.  1,  do  not  cut  down  the  operation  of  s.  9.  The  ob- 
ject of  s.  1  is  to  extend  the  meaning  of  expressions  used  in 
the  act,  not  to  prevent  such  expressions  having  their  natural 
effect.  This  is  evident  from  the  use  of  the  phrase  "shall 
include"  in  the  section.  In  Reg.  v.  Kershaw {')  the  effect 
of  an  interpretation  clause  somewhat  analogous  to  the  one 
now  in  question  is  dealt  with,  and  it  is  there  pointed  out  by 
Erie,  J.,  that  the  word  "include"  is  used  by  way  of  ex- 
tension. 

♦[Stephen,  J. :  Does  every  one  knowingly  pass-  [286 
ing  a  light  coin  utter  a  counterfeit  coin  ?] 

0)  6  E.  A  B.,  999,  1007;  26  L.  J.  (M.C.),  19. 
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No ;  nor  is  it  necessary  to  contend  so,  because  here  some- 
thing has  been  done  to  the  coins  which  were  light  to  conceal 
their  lightness  and  to  make  them  resemble  true  coins  of  full 
weight. 

Stephen,  J.:    I  have  arrived  at  the  conclusion  that  these 
were  not  counterfeit  or  false  coins.    The  interpretation  clause 
of  the  statute  (s.  1)  says  that  the  expression  which  is  used 
in  the  section  creating  the  oflfence,  *' false  or  counterfeit  coin 
resembling,  or  apparently  intended  to  resemble  or  pass  for, 
any  of  the  Queen's  current  gold  or  silver  coin,"  shall  include 
genuine  coin  treated  in  various  ways,  of  which  the  present 
is  not  one,  and  it  also  says  that  the  expression  ^'  the  Queen's 
current  coin"  shall  include  any  coin  coined  in  any  of  Her 
Majesty's  mints.     Now  the  coins  in  question  were  coined  in 
one  of  such  mints ;  they  were  not  made  to  imitate ;  they 
were  fraudulently  lightened.     I  find  no  section  making  it  a 
crime  to  pass  a  light  sovereign  with  a  knowledge  that  it  is 
light,  though  I  do  find  a  section  (s.  4)  making  it  a  crime  to 
lighten  such  a  coin,  so  that  it  may  pass  in  its  lightened 
state  as  current  coin,  and  another  section  (s.  5)  which  deals 
with  unlawful  possession  of  clippings  or  filings  of  a  coin  so 
lightened. 

When  the  prisoner  passed  the  light  coins,  knowing  them 
to  be  light,  he  committed,  so  far  as  I  can  see,  no  oflfence  un- 
der the  statute   in   question.     Then   arises   the    question 
whether  the  fact  that  some  one  had  put  a  new  milling  upon 
the  coins  before  the  prisoner  passed  them,  as  stated  in  the 
case,  alters  the  matter.     What  the  prisoner  did  was  this, 
he  knowingly  passed  light  sovereigns,  upon  which  some 
one  had  put  a  new  milling  for  the  purpose  of  concealing  the 
lightness,  he  passed  genuine  coins  which  had  been  fraud- 
ulently dealt  with,  not  false  or  counterfeit  coins. 

HuDDLESTON,  B.:  The  conviction  in  this  case  was  under 
s.  9  of  24  &  25  Vict.  c.  99.  The  case  finds  that  the  milling 
was  in  the  first  instance  entirely,  or  almost  entirely,  re- 
moved. This  prevented  the  coins  having  the  appearance  of 
current  coins ;  then,  to  restore  the  appearance,  a  false  mill- 
287]  ing  was  added.  Without  *the  milling  the  coins 
would  not  have  been  current  coin  ;  but,  to  make  them  pass 
and  resemble  perfect  coins,  a  counterfeit  milling  was  added. 
The  case  is,  in  my  Judgment,  within  the  section. 

Pollock,  B.:  I  think  the  prisoner  was  properly  con- 
victed. It  is  sufficient  to  say  that  the  section  contains  clear 
affirmative  language  within  which  the  facts  bring  the  present 
case.  The  coins  were  false  or  counterfeit  coins  intended  to 
pass  for  current  coins,  for  a  sovereign  from  which  the  miU* 
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ing  has  been  fraudulently  removed  ceases  to  be  current  coin, 
but  is  something  else  intended  to  resemble  current  coin.  It 
is  like  the  case  of  a  man  taking  part  of  the  gold  out  of  a 
sovereign,  and  filling  up  the  hollow  left  with  alloy,  and 
then  passing  it  as  genuine.  It  is  substantially  a  passing  of 
a  false  and  counterfeit  coin. 

Lush,  J.:  I  cannot,  I  regret  to  say,  agree  in  the  conclu- 
sion arrived  at  by  the  majority  of  the  court.  I  think  to 
hold  the  present  case  to  be  within  the  section  would  be  to 
strain  the  meaning  of  the  word  "counterfeit."  The  coins 
were  issued  by  the  Queen  ;  they  were  current  coins  before 
they  were  clipped.  Coins  only  clipped  remain  current  coin 
witnin  the  statute.  The  expression  '*the  Queen's  current 
coin"  includes  any  coin  coined  in  any  of  Her  Majesty's 
mints.  The  word  "counterfeit"  involves  the  idea  of  spuri- 
ousness.  A  counterfeit  is  a  spurious  imitation  intended  to 
resemble  something  which  is  not.  The  act,  by  definition, 
makes  genuine  coins  tampered  with  in  certain  specified  ways 
"counterfeit"  within  the  section,  but  for  that  definition 
such  coins  would  not  be  counterfeit,  and,  but  for  s.  1,  a 
farthing  gilded  to  represent  a  sovereign  would  not  be  a 
counterfeit  coin.  There  is  nothing  in  this  section  which  ex- 
tends the  words  "  false  or  counterfeit"  to  the  present  case. 
There  is  another  section  as  to  lightening  any  of  the  Queen's 
current  coin,  but  there  is  no  section  as  to  passing  coin  so 
lightened.  Cutting  off  gold  does  not  make  a  coin  counter- 
feit. But  it  is  said  adding  a  milling  to  a  coin  makes  it 
counterfeit.  I  do  not  think  it  does.  The  whole  coin  is  still 
one  that  issued  from  the  mint.  It  is  not  like  adding  alloy 
to  counterbalance  gold  abstracted  from  the  coin. 

*LoRD  Coleridge,  C.  J.:  I  am  clearly  of  opinion  [288 
that  the  present  case  is  within  the  9th  section  of  the  statute. 
The  coins  were  counterfeit  in  the  strict  and  grammatical 
sense  of  the  word,  they  were  made  other  than  that  they 
ought  to  be,  they  were  made  to  resemble  that  which  they 
were  not. 

They  were  not  perfect  and  whole  sovereigns ;  they  were 
imperfect  coin,  milled  so  as  to  conceal  their  imperfections. 
It  may  be  that  it  is  wrong  to  place  too  much  reliance  upon 
strict  or  grammatical  meanings  in  construing  words  in  an 
act  of  Parliament.  I  therefore  desire  to  say  that  if  the 
word  "counterfeit"  is  to  be  taken  in  its  ordinary  or  popu- 
lar sense  these  coins  seem  to  me  to  be  counterfeit.  In  the 
ordinary  sense  of  this  word  the  idea  of  imitation  is  con- 
veyed. These  sovereigns  had  been  filed,  and  then  a  new 
milling  added  to  make  them  imitate  current  gold  coin,  to 
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"restore  the  appearance"  as  the  case  states.  Before  the 
milling  was  put  on  thev  were  not  perfect  sovereigns,  then 
by  milling  they  are  made  to  look  like  current  sovereigns. 
The  interpretation  section  (sect.  1)  adds  strength  to  my  view. 
The  words  "shall  include"  are  not  identical  with,  or  put 
for,  "shall  mean."  The  definition  does  not  purport  to  be 
complete  or  exhaustive.  By  no  means  does  it  exclude  any 
interpretation  which  the  sections  of  the  act  would  otherwise 
have,  it  merely  provides  that  certain  specified  cases  shall  be 
included.  It  is  to  include  taking  a  farthing  and  gilding  it, 
though  the  farthing  is  a  coin  with  an  obverse  and  reverse 
differing  from  a  sovereign,  so  that  the  eye  by  looking  would 
detect  the  difference,  and  where  there  can  scarcely  be  said 
to  be  imitation,  or  more  than  a  mere  surface  change  of  the 
farthing,  without  any  resemblance  to  a  genuine  sovereign. 
These  coins  were  passed  for  whole  sovereigns,  and  made  so 
to  pass  by  the  operation  of  giving  them  false  millings.  The 
conviction  must  be  affirmed.  Convictian  affirmed. 

Solicitor  for  prosecution :  Solicitor  to  the  Treasury. 

An  indorsement  of  payment  upon  the  the  back  of  such  a  bond:   Dennis  «. 

back  of  a  monej  bond  is  no  part  of  the  Ryan,  63  Barb.,  146,  5  Lans.,  3^,  G5 

bond.     It  is  not,  therefore,  forgery  to  N.  Y.,  885. 
erase  an  indorsement  of  payment  from 


[4  Queen's  Bench  Division,  299.] 

Dec.  10,  1878: 

[IN  THE  COURT  OF  APPEAL.] 

299]  *FowLER  V.  Knoop. 

Ship  and  Shipping — Bill  of  Lading,  implied  Obligation  tfi,  to  nnload  Ship  m  reoMona^ 
Time^Billt  of  Lading  Act,  1855  (18  dfr  19  Vid.  c.  111). 

By  a  charterparty  entered  into  between  the  plaintiff  and  G.  it  was  agreed  that 
the  plaintiff's  vessel  should  at  the  port  of  discharge  be  unloaded  as  fast  as  the  cus- 
tom of  the  port  would  allow.  By  the  bill  of  lading,  signed  by  the  master,  the  cai^go 
was  stated  to  have  been  shipped  by  G.  and  was  to  be  delivered  to  the  defendant  or 
his  assigns,  he  or  they  paying  freight  for  the  goods  as  per  charterparty.  No  time 
for  the  discharge  of  the  cargo  was  mentioned  in  the  bill  of  lading.  At  the  port  of 
discharge  there  was  no  custom  as  to  unloading  vessels,  but  a  deUy  occorred  in  un- 
loading the  ship.  The  defendant  never  assigned  the  bill  of  lading,  but  before  the 
arrival  of  the  ship  he  sold  the  cargo,  and  the  ultimate  purchaser  took  delivery  of  it 
upon  an  order  signed  by  the  defendant : 

Held,  1.  That,  as  there  was  no  eastern  of  the  port  of  discharge  as  to  unloading 
vessels,  the  charterparty  did  not  by  its  terms  vary  the  implied  contract  contained  in 
the  bill  of  lading  to  deliver  the  cargo  within  a  reasonable  time ;  2.  That  the  defend- 
ant, although  he  had  parted  with  the  beneficial  interest  in  the  cargo,  wa«  when  the 
delay  occurred  a  "  consignee  "  within  the  Bills  of  Lading  Act,  1865. 
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Action  by  the  plaintiff,  owner  of  the  ship  Claudine, 
against  the  defendant,  consignee  of  cargo  under  a  bill  of 
lading,  for  not  discharging  the  plaintiff's  ship  in  a  reason- 
able time  on  an  implied  obligation  in  the  bill  of  lading, 
whereby  the  plaintiff  lost  the  use  of  his  ship  for  several  days. 

At  the  trial  at  the  London  Trinity  Sittings,  1877,  before 
Field,  J.,  the  following  facts  were  proved.  The  plaintiff 
was  the  owner  of  the  ship  Claudine,  and  the  defendant  was 
a  merchant  in  London  carrying  on  business  under  the  style 
of  *'  W.  Berkefeld  &  Co."  On  the  11th  of  September,  1875, 
a  charterparty  was  made  at  Valparaiso  between  Gildemeis- 
ter  &  Co.  of  the  one  part,  and  U.  Jamieson,  master  of  the 
Claudine,  acting  on  behalf  of  the  plaintiff,  of  the  other  part, 
which  contained,  amongst  others,  the  following  terms  :  that 
the  ship  should  take  in  at  the  port  of  Iquique  a  full  and 
complete  cargo  of  nitrate  of  soda  in  bags,  her  cargo  not  to 
exceed  16,000  quintals  Spanish  weight,  for  conveyance  to 
Queenstown  or  Falmouth.  "  Bill  of  lading  to  be  signed  by 
the  master,  weight  and  quality  unknown :  all  on  board  to 
be  delivered.  For  the  loading  of  the  cargo  twenty  working 
lay  days  *shall  be  allowed  to  be  reckoned  from  the  [300 
day  the  master  gives  notice  in  writing  to  the  charterers' 
agents  of  being  ready  to  receive  cargo.  And  should  the 
vessel  be  detained  by  the  charterers,  or  by  their  agents  be- 
yond the  time  before  specified  for  loading  or  discharging  the 
cargo  in  the  aforesaid  ports,  demurrage  shall  be  paid  daily 
to  the  master  or  his  order  as  shall  become  due  at  the  rate  of 
£10  sterling  or  equivalent  per  day  for  each  and  every  day's 
detention,  afterwards  such  detention  not  to  exceed  ten  run- 
ning days.  And  should  the  vessel  be  unnecessarily  detained 
by  the  master  beyond  the  time  herein  specified  demurrage 
shall  be  paid  by  him  at  the  same  rate  and  in  the  same  man- 
ner to  charterers  or  to  their  agents."  "After  receiving  on 
board  the  cargo,  the  vessel  shall  proceed  with  all  conven- 
ient speed  to  Queenstown  or  Falmouth  for  orders  to  dis- 
charge in  a  safe  port  in  the  United  Kingdom  ;  charterers  by 
their  agents  to  give  the  captain  such  orders  within  forty- 
eight  hours  of  the  receipt  by  them  of  written  notice  of  the 
vessel's  arrival,  and  shall  in  such  discharge  port,  as  ordered, 
deliver  the  whole  of  her  cargo  as  fast  as  the  custom  of  the 
port  will  allow,  and  so  end  the  voyage.  The  parties  of  the 
first  part  agree  to  pay  to  the  parties  of  the  second  part  for 
freight  of  the  vessel  on  a  true  and  right  delivery  of  the  cargo 
in  a  safe  port  in  the  United  Kingdom,  according  to  the  bills 
of  lading  and  charterparty  for  each  and  every  ton  of  20  cwt. 
gross  at  the  rate  62^.'^ 
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Gildemeister  &  Co.  shipped  5,290  bags  of  nitrate  of  soda 
on  board  the  Claudine,  for  which  the  master  on  the  19th  of 
November  signed  a  bill  of  lading  as  follows:  ''Shipped  in 
good  order  and  condition  by  Gildemeister  &  Co.  on  board 
the  British  bark  called  the  Clandine,  whereof  G.  Jamieson 
is  master,  now  lying  in  the  port  Iquiqne  and  bound  for 
Queenstown  or  Falmouth  for  orders,  5,290  bags  of  nitrate 
of  soda,  weighing  15,586  quintals  .  .  .  and  are  to  be  deliv- 
ered at  the  port  of  her  final  destination  (the  act  of  God,  &c., 
excepted)  unto  W.  Berkefeld  &  Co.,  London,  or  to  their 
assigns,  he  or  they  paying  freight  for  the  goods  as  per  char- 
terparty  and  average  accustomed." 

On  the  27th  of  September,  1875,  a  copy  of  the  charter  was 
sent  by  Gildemeister  to  the  defendant,  and  on  the  13th  of 
October  Gildemeister  drew  a  bill  of  exchange  on  the  defend- 
301]  ant  for  *£5,000  at  ninety  days'  sight  against  the 
cargo,  and  also  forwarded  to  them  the  bill  of  lading.  On 
the  26th  of  November  the  defendant  sold  the  cargo  bv  the 
Claudine  to  be  delivered  at  a  safe  port  to  the  London  iBank- 
ing  Association,  who  sold  it  to  H.  Bath  &  Co.,  who  subse- 
quently sold  it  to  Glbbs  &  Co. 

The  Claudine  sailed  on  her  voyage,  and  on  her  arrival  at 
the  port  of  call  was  ordered  to  proceed  to  Plymouth ;  she 
arrived  at  the  Great  Western  Docks  at  that  port  on  the  7th 
of  April,  1876.  On  the  8th  of  April,  1876,  she  was  ready  to 
discharge  her  cargo,  the  delivery  of  which  began  on  that 
day,  and  was  completed  on  the  27th  of  April,  187B.  The 
cargo  was  delivered  to  Gibbs  &  Co.  under  delivery  orders 
signed  by  the  defendant.  Gibbs  &  Co.  never  had  the  bill 
of  lading  indorsed  to  them,  the  defendant  having  sold  the 
cargo  before  he  received  the  bill  of  lading. 

On  these  facts  the  jury  found,  in  answer  to  questions  left 
to  them  by  the  learned  judge,  that  the  defendant  had  taken 
an  unreasonable  time  to  discbarge  the  vessel,  and  that  there 
was  no  special  custom  of  the  port  as  to  the  rate  and  time  at 
which  cargo  should  be  delivered,  and  they  assessed  the 
damages  at  £52  10^. 

The  learned  judge  reserved  the  case  for  further  considera- 
tion, and  decided  that,  notwithstanding  the  provisions  con- 
tained in  the  charterparty  as  to  discharging  the  vessel,  there 
was  a  contract  by  the  defendant,  the  consignee,  under  the 
bill  of  lading  to  take  delivery  of  the  cargo,  and  that  the 
shipowner,  the  plaintiflE,  could  sue  the  defendant  for  not 
taking  delivery  of  it ;  and  that  this  liability  to  take  deliv- 
ery arose  as  against  the  defendant  by  virtue  of  the  Bills  of 
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Lading  Act,  1865  (18  &  19  Vict.  c.  Ill),  s.  10,  and  directed 
judgment  to  be  entered  for  the  plaintiff  for  £52  10^. 
The  defendant  appealed. 

Nov.  16.  Butt^  Q.C.,  and  J.  C,  Mathew^  for  the  defend- 
ant :  First,  it  is  quite  clear  that  under  the  bill  of  lading 
there  is  no  express  contract  to  pay  demurrage.  Here  there 
is  a  charterparty,  and  it  *is  the  guiding  instrument  [302 
between  the  shipper  and  the  shipowner;  there  being  an  ex- 

{)ress  stipulation  in  the  charterparty  as  to  the  mode  of  un- 
oading,  no  contract  as  to  this  can  be  implied  in  the  bill  of 
lading.  If  the  charterparty  had  specified  a  certain  number 
of  days  to  unload,  and  the  bill  of  lading  had  been  silent  or 
had  stipulated  for  something  different,  tne  binding  contract 
would  nave  been  that  to  be  inferred  from  the  charterparty. 
In  ordinary  cases  the  charterparty  does  contain  the  time 
allowed  for  unloading,  and  the  charterparty  must  be  the 
ruling  document.  If  the  charterparty  mentioned  twenty 
days  for  unloading  and  the  bill  of  lading  was  silent  as  to 
the  time,  and  ten  days  was  a  reasonable  time  in  which  to 
unload,  could  it  be  said  that  the  law  would  imply  a  quicker 
rate  of  discharge  than  that  mentioned  in  the  charterparty } 
The  court,  therefore,  cannot  imply  from  the  bill  of  lading  a 
term  by  the  defendant,  that  he  shall  accept  delivery  within 
a  reasonable  time.  Suppose  A.  charters  a  ship  and  stipu- 
lates she  shall  be  discharged  in  twenty  days ;  because  he 
indorses  the  bill  of  lading  does  a  different  contract  arise  to 
unload  the  vessel?  If  the  plaintiff  is  held  to  be  entitled  to 
recover,  it  will  follow  as  matter  of  law  that  wherever  there 
is  a  bill  of  lading  in  this  form  which  has  been  transferred 
either  to  a  consignee  or  an  assignee,  whether  or  not  a  char- 
terparty exists,  a  contract  bv  him  to  accept  delivery  within 
a  reasonable  time  must  be  alwavs  implied.  Secondly,  it  is 
for  the  plaintiff  to  show  that  the  defendant  is  a  consignee 
within  the  Bills  of  lading  Act,  1865.  That  act  has  no  ap- 
plication to  the  present  case,  because  ^^ consignee"  means  a 
person  who  has  the  property  in  the  goods  vested  in  him. 
What  the  statute  contemplates  is,  that  the  rights  and  liabil- 
ities under  the  bill  of  lading  are  to  pass  to  those  who  have 
the  bill  of  lading  and  the  property  in  the  goods  at  the  same 
time.     Here  the  defendant  had  sold  the  goods  before  he  re- 

(>)  By  18  <fc  19  Vict.  c.  Ill,  8.  1 :  "Er-  mfiot,  shall  have  transferred  to  and  yest- 

ery  consignee  of  gbods  named  in  a  bill  of  ed  in  him  all  rights  of    suit,   and   be 

lading,  and  every  indorser  of  a  bill  of  la-  snbject  to  the  same  liabilities  in  respect 

ding  to  whom  the  property  in  the  goods  of  sach  goods  as  if  the  contract  contained 

therein  mentioned  shall  pass,  upon  or  by  in  the  bill  of  lading  had  been  made  with 

reason  of  such  consignment  or  indorse-  himself." 

28  Eng.  Rep.  97 
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ceived  the  bill  of  lading,  and  Gibbs  took  delivery  under  a 
delivery  order.  The  defendant  is  not  a  consignee  within 
the  Bills  of  Lading  Act.  In  Smurthwaite  v.  Wilkins{^)\\> 
was  held  that  the  assignee  of  a  bill  of  lading  is  liable  on  it 
only  until  he  parts  with  it ;  here  the  defendant  had  sold  the 
goods  represented  by  the  bill  of  lading,  and  he  was  only  the 
nominal  holder,  therefore  the  principle  of  that  case  applies. 
303]  *Further,  the  Bills  of  Lading  Act,  1855,  does  not 
apply  to  cases  where  there  is  a  charterparty. 

November  16.  Cohen^  Q.C.,  and  Wood  HiU^  for  the  plain- 
tiff: This  case  strongly  resembles  Domett  v.  Beckfordi^), 
In  each  case  the  defendant's  goods  were  shipped,  and  car- 
ried to  the  port  of  discharge  for  his  advantage,  and  it  is  only 
right  that  he  should  pay  a  consideration  for  the  benefit  thus 
accruing  to  him.  The  shipowner,  no  doubt,  is  bound  to 
discharge  within  a  reasonable  time  after  arrival,  and  the 
consignee  is  bound  by  a  correlative  duty  to  accept  delivery 
within  a  reasonable  time,  for  the  unloading  of  a  vessel 
imposes  concurrent  liabilities  upon  both  shipper  and  ship- 
owner, Ford  V.  Cotesworth  (■) ;  and  this  obligation  the 
consignee  is  bound  to  perform,  although  before  he  can  take 
delivery  it  is  necessary  for  him  to  obtain  the  authority  of 
the  governing  powers  at  the  port :  HiU  v.  Idlei^).  The  bill 
of  lading  is  the  contract  under  which  the  goods  are  shipped, 
per  Blackburn,  J.,  in  Fraser  v.  Telegraph  Construction 
Cfe.(*).  The  provision  in  the  charterparty  as  to  unloading 
has  no  effect,  and  may  be  considered  as  insensible,  and  the 
charterparty  cannot  vary  the  implied  contract  in  the  bill  of 
lading  which  was  that  the  ship  should  be  discharged  within 
a  reasonable  time. 

Formerly,  although  the  property  in  goods  might  pass 
upon  a  transfer  of  the  bill  of  lading,  yet  the  terms  of  the 
contract  were  not  transferred,  but  under  the  Bills  of  Lading 
Act  the  contract  for  the  carriage  of  the  goods  is  to  be  deemed 
to  have  been  made  with  the  consignee.  If,  therefore,  there 
is  a  breach,  the  shipowner  is  entitled  to  sue  him  on  the  con- 
tract. This  case  falls  within  the  very  words  of  the  Bills  of 
Lading  Act,  1855,  s.  1. 

Nov.  19.     Butty  Q.C.,  in  reply. 

Our.  adv.  mU. 

Dec.  10.  The  judgment  of  the  Court  (Bramwell,  Brett, 
and  Cotton,  L.  JJ.)  was  delivered  by 

Q)  11  C.  B.  (N.S.),  842;  81 L.  J.  (C.P.),        O  Lftw  Rep.,  4*0.  B.,  127. 
216.  (*)  4  Camp.,  827. 

O  5  iP.  ^  M,  621.  {*)  Law  Rep.,  7  Q.  B.,  at  p.  671. 
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Bramwell,  L.J.:  The  defendant  contended  that  as  the 
charterparty  contained  a  clause  providing  that  the  cargo 
should  be  *delivered  as  fast  as  the  custom  of  the  port  304: 
would  allow,  the  bill  of  lading  and  the  implied  contract  in 
it  to  deliver  within  a  reasonable  time,  were  not  binding  upon 
him ;  for  the  bill  of  lading  was  to  be  read  subject  to  the 
terms  of  the  charterparty,  and  that  the  meaning  of  the  par- 
ties was  to  be  gathered  from  the  two  documents.  The  plain- 
tiff disputed  tnis  view.  We  do  not  think  it  necessary  to 
determine  which  of  these  contentions  is  correct,  for  the 
plaintiff  further  contended  that  under  the  circumstances  of 
this  case,  he  was  entitled  to  succeed,  because  the  charter- 
party  did  not  vary  the  implied  contract  contained  in  the 
bill  of  lading,  and  we  are  of  that  opinion.  The  implied  con- 
tract is  that  the  ship  shall  be  discharged  within  a  reasona- 
ble time,  and  the  charterparty  stipulates  that  the  custom  of 
the  port  shall  be  observed.  The  jury  have  found  that  thero 
was  no  custom,  and  therefore,  even  under  the  charterparty, 
reasonable  dispatch  should  be  used.  The  defendant,  m  any 
point  of  view,  committed  a  breach  of  the  contract  for  ship- 
ment, when  the  plaintiff's  vessel  was  detained  for  more  than 
a  reasonable  time.  It  was  also  contended  that  the  defend- 
ant, at  the  time  of  discharge,  was  not  a  consignee  within 
the  Bills  of  Lading  Act,  1865,  because  he  had  parted  with  the 
beneficial  interest  in  the  car^o.     He  had  sold  the  goods,  the 

Eroperty  in  which  had  ultimately  rested  in  Gibbs  &  Co. ; 
ut  I  think  the  facts  fall  within  the  provisions  of  the  stat- 
ute. As  against  the  plaintiff,  the  defendant  retained  all  the 
rights  of  owner ;  he  gave  a  delivery  order  for  the  cargo,  bv 
force  of  which  the  cargo  was  obtained  by  Gibbs.  I  think 
he  was  a  consignee  within  the  meaning  of  the  Bills  of 
Lading  Act,  1856. 

Judgment  affirmed. 

Solicitors  for  plaintiff :  Stibhard  &  Oronshay. 
Solicitors  for  defendant :  A.  Crump  &  Son. 
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[4  Qaeen'8  Bench  Division,  806.] 
April  2,  1879. 

305]  *The  Queen,  on  the  prosecntion  of  Hinton,  Ap- 
pellant ;  The  Swindon  New  Town  Local  Board, 
Kespondents. 

FublieHealth  Ad,  1876  (S8  eft  39  Viei,  c.  66).  «s.  160.  267— JSrmivM  of  *eiterwg<mi 
paving  Street — LiabUiiy  of  Oumer  of  Premiaet — Change  of  Uwnenhip  before  comr 
pUtum  of  Works— -Oumer  **in  default,*" 

Under  the  Pablic  Health  Act,  1876  (88  <b  89  ^ct  c  66),  &  150,  which  enables  the 
urban  authority  to  giTe  notice  to  the  owners  of  premises  abutting  npon  a  street  (not 
being  a  hiehway  repairable  by  the  inhabitants  at  lam),  to  sewer,  level  and  pare  it, 
and  npon  defiftuft  to  execute  the  works  and  recover  the  expenses  from  the  owners  in 
de&ult,  according  to  the  frontage  of  their  respective  premises,  such  expenses  cannot 
be  recovered  from  any  one  who,  though  the  owner  of  premises  when  notice  wis  first 
given  by  the  urban  authority,  has  ceased  to  be  owner  before  the  completion  of  the 
works. 

Upon  appeal  to  the  Wiltshire  Sessions  against  an  order 
of  justices  tor  the  payment  by  the  appellant  of  £27, 19^.  4(2., 
being  the  amount  oi  certain  expenses  incurred  by  the  re- 
spondents under  the  Public  Health  Act,  1875  (*) ;  the  sessions 
quashed  the  order  subject  to  a  case^  of  which  the  following 
is  the  material  part. 

(^)  8S  &  89  Vict.  c.  55,  8.  150.  Where  by  arbitration  in  manner  provided  by 
any  street  within  any  urban  district  this  act ;  or  the  urban  authority  mar, 
(not  being  a  highway  repairable  by  the  by  order  declare  the  expenses  so  in- 
inhabitants  at  large)  or  the  carriage-  curred  to  be  private  improvement  ex- 
way,  footway,  or  any  other  part  of  such  penses. 

street,  is  not  sewered,  levelled,  paved.  Sect.  257.  Where  any  local  author- 
metalled,  flagged,  channelled,  and  ity  have  incurred  expenses  for  the  re- 
made good,  or  is  not  lighted  to  the  sat-  payment  whereof  the  owner  of  the 
isfaction  of  the  urban  authority,  such  premises  for  or  in  respect  of  which  the 
authority  may,  by  notice  addressed  to  same  are  incurred  is  made  liable  under 
the  respective  owners  or  occupiers  of  this  act  or  by  any  agreement  with  the 
the  premises  fronting,  adjoining,  or  local  authority,  such  expenses  maybe 
abutting  on  such  parts  thereof  as  may  recovered  together  with  interest  at  a 
require  to  be  sewered,  levelled,  paved,  rate  not  exceeding  five  pounds  per 
metalled,  flagged,  or  channelled,  or  to  centum  per  annum  from  the  date  of 
be  lighted,  require  them  to  sewer,  level,  service  of  a  demand  for  the  same  tUl 
pave,  metal,  flag,  channel,  or  make  payment  thereof,  from  any  person  who 
good,  or  to  provide  proper  means  for  is  the  owner  of  such  premises  when 
lighting  the  same  within  a  time  to  be  the  works  are  completed  for  which 
specified  in  such  notice.  ...  If  such  such  expenses  have  been  incurred,  and 
notice  is  not  complied  with  the  urban  until  recovery  of  such  expenses  and  in- 
authority  may,  if  they  think  fit,  exe-  terest  the  same  shall  be  a  charge  on  the 
cute  the  workis  mentioned  or  referred  to  premises  in  respect  of  which  they  were 
therein  ;  and  may  recover  in  a  summary  incurred.  In  all  summary  proc^ings 
manner  the  expenses  incurred  by  them  by  a  local  authority  for  the  recovery  of 
in  so  doing,  from  the  owners  in  default,  expenses  incurred  by  them  in  works  of 
according  to  the  frontage  of  their  re-  private  improvement,  the  time  within 
spective  premises,  and  in  such  proper-  such  proceedings  may  be  taken  shall 
tion  as  is  settled  by  the  surveyor  of  the  be  reckoned  from  the  date  of  the  ser- 
urban  authority  or  (in  case  of  dispute),  vice  of  notice  of  demand. 
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*The  respondents,  who  were  the  urban  sanitary  an-  [306 
thority  of  Swindon  New  Town,  on  the  22d  of  March,  1875, 
gave  the  appellant  notice  that  bis  premises  fronted  upon 
part  of  a  street  which  was  not  levelled,  channelled,  curbed, 
sewered,  and  lighted  to  their  satisfaction,  and  requiring  him 
to  execute  the  necessary  works  within  twenty-ei^ht  days. 
Upon  his  default,  the  board  made  an  agreement  with  a  con- 
tractor for  the  completion  of  the  works,  but  the  whole  were 
not  completed  till  the  16th  of  May,  1876.  On  the  21st  of 
June,  the  appellant  received  notice  that  the  amount  of  the 
expenses  had  been  apportioned  between  him  and  the  owners 
of  the  adjoining  premises  according  to  the  frontage,  and 
stating  the  proportion  payable  by  him,  and  on  the  13th  of 
December  he  received  notice  of  demand  of  the  amount,  after 
which  the  order  appealed  against  was  made.  It  appeared 
that  at  the  time  wnen  the  works  were  completed,  tne  ap- 
pellant was  not  the  owner  of  the  premises  nor  the  person  re- 
ceiving the  rent  for  them,  one  Deacon,  having  purchased 
them  from  him,  and  having  since  May,  1876,  l^n  rated  in 
respect  of  them. 

•/.  W.  Mellor^  Q.C.  (ff.  P.  Ooldiiey^  with  him),  for  the  ap- 
pellant :  There  is  no  liability  to  the  expenses  in  question 
until  the  works  are  completed  and  demand  made.  The  de- 
mand is  to  be  made  upon  the  person  who  is  at  the  time 
owner  of  the  premises,  that  is,  the  person  who  derives  benefit 
from  the  works  in  respect  of  which  the  payment  is  required. 

[He  was  then  stopped.] 

A.  CharleSy  Q.C.  {Ravenhill^  with  him),  for  the  respon- 
dents :  The  argument  as  to  benefit  is  inapplicable,  inas- 
much as  the  owner  who  disposes  of  the  premises  obtains  a 
larger  price  for  them  on  account  of  the  improvements  which 
are  in  progress.  *' Owner  in  default,"  must  be  taken  to 
mean  the  owner  who  has  failed  to  comply  with  the  notice. 
The  succeeding  owner  has  not  failed  to  comply  with  it.  It 
*is  to  be  observed  that  the  Public  Health  Act,  1875,  [307 
is  merely  a  re-enactment  of  two  previous  acts,  11  &  12  Vict, 
c.  63,  and  21  and  22  Vict.  c.  98.  The  first  act,  11  &  12  Vict, 
c.  63,  contains  in  s.  69,  a  precisely  similar  provision  as  that 
in  8.  160,  of  the  Public  Health  Act,  1875.  But  it  is  clear 
that  under  the  earlier  act,  *^  owner  in  default,"  did  not 
mean  owner  when  the  works  were  completed,  for  subse- 
quently, in  21  &  22  Vict.  c.  98,  s.  62,  a  provision  identical 
with  that  in  s.  257,  of  the  act  of  1875,  is  inserted,  making 
the  owner,  when  the  works  are  completed,  liable,  which,  if 
the  appellant's  construction  is  correct,  was  wholly  unnec- 
essary.   The  Legislature  intended  that  there  should  be  a 
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camnlative  remedy  against  the  past  and  the  present  owner, 
as  under  the  Metropolis  Management  Acts,  which  are  in 
pari  materia :    The  Vestry  of  jBermondsey  v.  Ramsey  (*). 

Mellor^  Q.C.,  in  reply. 

CocKBURN,  C.J.:  I  think  there  cannot  be  the  slightest 
doubt  that  common  sense  and  justice  require  that,  where  the 
person  to  whom  the  notice  was  given — the  then  owner  of  the 
premises — has  adopted  the  alternative  which  the  statute 
gives  him  of  leaving  the  local  authority  to  do  the  work  in- 
stead of  doing  it  himself,  and  has  afterwards  ceased  to  be 
the  owner,  he  cannot  under  the  150th  section  be  deemed  to 
be  an  "owner  in  default,"  at  the  time  when  the  money  be- 
comes due  to  the  local  authority  by  reason  of  the  work  hav- 
ing been  executed.  The  257th  section,  which  at  first  seemed 
to  me  to  throw  a  difficulty  in  the  way  of  Mr.  Mellor^s  argu- 
ment, I  think  may  be  brought  in  to  supplement  what  would 
otherwise  be  a  different  state  of  things  if  the  150th  section 
stood  alone.  We  have  the  words  "owner  in  default,"  that 
is  to  say,  the  person  who  as  owner  is  required  to  do  the 
work,  and  is  in  default  by  reason  of  not  having  done  it,  but 
it  must  be  a  person  who  continues  to  be  owner  at  the  time 
the  work  is  completed,  and  when  the  money  laid  out  upon 
it  is  demanded  from  him.  I  cannot  think  it  was  ever  in- 
tended by  the  Legislature  that  when  the  owner  has  parted 
with  his  property,  and  somebody  else  is  in  possession  of  it, 
and  therefore  getting  the  benefit  of  the  worfe  done,  and  who 
ought  therefore  to  pay  the  expenses  incurred  ;  it  should  be 
308]  competent  for  *the  local  authority  to  follow  him  up 
wherever  he  may  have  gone,  and  hold  him  personally  liable. 
I  think  that  defect  is  remedied  by  the  257th  section,  which 
treats  owners  upon  whom  notice  was  originally  served,  and 
who  are  the  owners  at  the  time  the  work  is  completed,  and 
the  expenses  demanded,  as  the  persons  upon  whom  the  local 
board  shall  be  able  to  come  for  the  expenses.  I  cannot  sup- 
pose it  was  intended  that  both  shoula  be  liable — the  owner 
who  made  default  originally  in  not  doing  the  work,  and  the 
owner  who  is  the  person  who  has  become  the  owner  at  the 
time  the  work  is  completed.  What  was  meant  was  this ;  if 
the  owner  who  is  called  upon  to  do  the  work  and  who  makes 
default  in  doing  it,  continues  the  owner  at  the  time  the  work 
is  executed  and  when  the  money  laid  out  upon  it  is  de- 
manded, then  he  is  liable  under  the  150th  section,  but  if  in 
the  meantime  he  has  ceased  to  be  owner,  he  cannot  be  said 
to  be  the  owner  in  default  at  the  time  the  money  is  de- 
manded, and  when  another  has  stepped  into  his  shoes  and 

(0  Law  Rep.,  6  C.P.,  247 ;  6  Eng.  R.,  205. 
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become  the  owner.  I  think  that  in  that  way  the  different 
provisions  relating  to  this  work  and  the  paynaent  for  it  may 
be  brought  into  harmony,  and  as  I  said  before,  common 
sense  and  jastice  will  be  sufficiently  satisfied,  because  the 
person  who  gets  the  permanent  benefit  of  the  work  will  be 
called  upon,  as  he  ought  to  be  called  upon,  to  contribute  to- 
wards the  expenses  that  are  incurred  upon  the  work. 
Mellob,  J.,  concurred. 

Order  confirmed. 

Solicitors  for  appellant :  Clarice,  Woodcock  &  Ryland. 
Solicitor  for  respondents :    W.  Moon^  for  Townsend. 


[4  Queen's  Bench  Division,  818.] 
April  25,  1879. 

*The  Pharmaceutical  Society  of  Great  Brit-  [313 
AiN  V.  The  London  and  Provincial  Supply  Associa- 
tion, Limited. 

Fharmaof  Act,  1868  (81  d:  82  Vtei.  c.  121),  m.  1,  Iti—Corporaiion  acting  at  Chemitt 

and  DruffffiH — lAabilUy  to  Penalties — "Person" 

In  sects.  1,  15,  of  the  Pharmacy  Act,  1868  (31  A  82  Vict.  c.  121)--which  prohibit 
under  a  penalty  any  person,  not  bein^  a  duly  registered  pharmaceutical  chemist,  Ac, 
from  keeping  open  shop  for  the  sale  of  poisons  or  using  the  name  of  chemist  or 
druggist  .  .  .  — the  word  "  person  "  includes  a  corporation,  and  the  penalty  may  be 
recovered  from  an  incorporated  company  for  keeping  a  chemist's  shop  as  described 
in  the  act,  although  the  business  of  such  shop  is  managed  by  duly  registered  chem- 
ists as  servants  of  the  company. 

Appeal  by  the  plaintiffs  from  the  decision  of  the  judge  of 
the  Bioomsbnrv  County  Court  in  an  action  for  a  penalty 
under  31  &  32  Vict.  c.  121.  The  facts  are  fully  stated  in  the 
judgment  of  Cockburn,  C,  J. 

*March  6 ;  April  5.  Sir  J.  Holker^  A.G.  {Lumley  [314 
Smith  with  him),  for  the  plaintiffs :  The  fact  that  the  deiend- 
ants  are  a  corporation  does  not  exclude  them  from  the  opera- 
tion of  the  act.  The  word  *'  person,"  in  ss.  1, 16,  ought  to  nave 
its  natural  legal  meaning,  which  includes  *' corporation": 
2  Inst.,  p.  722.  And  although  in  some  acts  of  Parliament 
the  interpretation  clause  expressly  makes  the  word  ''  per- 
son" include  corporation,  this  does  not  prove  tXiLSLi  prima 
facie  the  word  would  not  have  the  same  meaning,  the  clause 
being  usually  inserted  to  leave  no  room  for  doubt.  The 
miscnief  which  the  act  meant  to  provide  against  was  the 
selling  of  poison  by  unqualified  persons,  but  to  exclude 
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corporations  from  its  restrictions  will  prevent  it  from  having 
full  effect. 

-4.  Tri7Z^,Q.C.(i^*nZa.y  with  him),  for  the  defendants:  There 
is  no  ground  for  inferring  that  the  Legislature,  by  31  &  32 
Vict.  c.  121,  intended  to  prevent  a  corporation  from  carry- 
ing on  the  business  of  chemists  and  druggists;  Apothe- 
caries Hall  and  other  corporations  having  always  carried  on 
such  business.  The  word  "person"  does  not  x^ima  facie 
include  a  corporation.  If  the  Legislature  had  meant  to  in- 
clude corporations  within  the  scope  of  the  act,  they  would 
have  made  special  provisions  with  regard  to  them,  whereas 
under  the  plaintiffs  construction  corporations  will  be  pre- 
vented from  carrying  on  the  business  of  chemists  and  drug- 
gists altogether.     He  referred  to  7  &  8  Geo.  4,  c.  28,  s.  14. 

I/wmley  Smithy  in  reply. 

Out,  adv.  ryuli. 

April  26.     The  following  judgments  were  delivered. 

CocKBURN,  C.J.:  This  was  an  appeal  from  the  decision 
of  the  judge  of  the  Bloomsbury  County  Court,  in  favor  of 
the  defendants,  in  an  action  brought  in  that  court  by  the 
plaintiffs  to  recover  from  the  defendants  a  penalty  under  31 
&  32  Vict.  c.  121,  for  having  sold  poisons,  and  kept  an  open 
shop  for  the  sale  of  poisons  in  contravention  of  that  act. 

By  the  1st  section  of  the  statute  it  is  enacted  that,  *'It 
shall  be  unlawful  for  any  person  to  sell  or  keep  open  shop 
for  retailing,  dispensing,  or  compounding  poisons,  or  to  as- 
sume or  use  the  title  chemist  and  druggist,  or  chemist  or 
druggist,  or  pharmacist,  or  dispensing  chemist,  or  druggist, 
315]  in  any  part  of  Great  Britain,  *unless  such  person 
shall  be  a  pharmaceutical  chemist,  or  a  chemist  and  drag- 
gist  within  the  meaning  of  this  act,  and  be  registered  under 
this  act."  And  by  the  15th  section,  "any  person  who  shall 
sell  or  keep  an  open  shop  for  the  retailing,  dispensing,  or 
compounding  poisons,  or  who  shall  take,  use,  or  exhibit  the 
name  or  title  of  chemist  and  druggist,  or  chemist  or  drag- 
gist,  not  being  a  duly  registered  pharmaceutical  chemist,  or 
chemist  or  druggist,  or  who  shall  take,  use,  or  exhibit  the 
name  or  title  of  pharmaceutical  chemist,  pharmaceutist,  or 
pharmacist,  not  being  a  pharmaceutical  chemist,  shall  for 
every  such  offence  be  liable  to  pay  a  penalty  or  sum  of  five 
pounds,  and  the  same  may  be  sued  for,  recovered,  and  dealt 
with,  in  the  manner  provided  by  the  Pharmacy  Act  for  the 
recovery  of  penalties  under  that  act."  By  the  Pharmacy 
Act  (15  &  16  Vict.  c.  66),  s.  12,  the  penalty  recoverable  un- 
der that  act  is  to  be  recovered  in  England  or  Wales  "by 
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plaint  under  the  provisions  of  any  act  in  force  for  the  more 
easy  recovery  of  small  debts  and  demands." 

Ihe  defendants  are  a  company  registered  under  the  Com- 
panies Act,  1862  and  1867,  as  a  limited  company,  with  a 
nominal  capital  of  £10,000,  divided  into  1,000  shares  of 
£10  each.  Of  these,  one  William  Mackness  holds  664 
shares  fully  paid  up.  Six  persons  (one  of  whom  was  Henry 
Edward  Ix)ngmorej)  hold  five  shares,  with  £2  10*.  paid 
on  each  share.  Tnree  persons  hold  one  share  each,  with 
£2  10*.  paid  on  each  share ;  the  remaining  shares  are  un- 
allotted. 

The  defendants'  company  was  registered  on  the  29th  of 
January,  1878,  and  was  formed  "  to  purchase  or  acquire  the 
trade  or  business  of  a  wholesale  and  retail  grocer  and  gen- 
eral warehouseman,"  then  carried  on  by  William  Mackness 
at  113  Tottenham  Court  Road.  Mackness  is  the  managing 
director  of  the  company.  He  is  not  a  duly  registered  phar- 
maceutical chemist,  or  chemist  and  druggist,  within  the 
meaning  of  the  Pharmacv  Act,  1868.  Henry  Edward  Long- 
more  is  a  pharmaceutical  chemist,  or  chemist  and  druggist, 
within  the  meaning  of  the  act,  but  no  other  shareholder  is  so. 

The  business  of  the  company  is  carried  on,  as  that  of 
Mackness  was  before  the  company  was  formed,  at  113  Tot- 
tenham Court  Road,  and  includes,  amongst  other  depart- 
ments for  the  sale  of  *various  goods,  a  chemist's  and  [316 
druggist's  shop  or  drug  department,  which  is  an  open  shop 
for  the  retailing,  dispensing,  and  compounding  poisons, 
within  the  meaning  of  the  Pharmacy  Act,  1868. 

Longmore,  as  has  been  stated,  is,  and  at  the  time  of  the 
sale  oi  the  poisons  in  question  was,  a  duly  registered  chem- 
ist and  druggist  within  the  Pharmacy  Act,  1868,  and  the 
business  of  the  drug  department  was  conducted  by  him  with 
the  aid  of  two  qualified  assistants.  He,  with  tne  two  as- 
sistants, attended  regularly  to  the  drug  department,  and  to 
nothing  else.  He  and  his  assistants  were  the  servants  of  the 
company,  and  were  paid  by  salary  or  wages. 

Upon  this  state  of  facts,  the  question  presents  itself 
whether  the  defendants'  company,  as  such,  is  amenable  to 
the  penal  enactments  of  the  statute.  It  was  fully  admitted 
on  tne  argument,  nor  could  it  be  contested,  that  if  this  had 
been  an  ordinary  partnership,  the  individual  partners — ^at 
all  events,  such  of  them  as  were  not  qualified  under  the  stat- 
ute— would  have  incurred  the  penalties  it  imposes.  The  in- 
tention of  the  Legislature  appears  clearly  to  have  been  to 
prevent  any  shop  or  establishment  to  exist  for  the  sale  of 
poisons,  except  under  the  immediate  superintendence  and 
28  Eng.  Rep.  98 
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control  of  a  duly  qualified  proprietor.  It  is  not  enough  that 
the  proprietor  employs  a  qualified  person  to  manage  the 
business.  The  master  must  himself  be  duly  qualified.  Two 
parties  could  not  combine  to  carry  on  the  joint  business  of 
grocer  and  chemist,  though  the  one  attending  to  the  latter 
department  of  the  business  might  be  a  qualified  chemist 
There  would  be  nothing  to  insure  in  such  a  case  that  in  the 
absence  of  the  qualified  partner,  the  other  might  not  take 
upon  himself  to  act  in  his  stead,  and  thus  the  security 
against  future  mistakes  in  the  dispensation  of  medicines, 
which  the  statute  was  intended  to  insure,  might  be  seriously 
compromised. 

The  defendants  are  therefore  within  the  scope  of  this  legis- 
lation. The  case  comes  within  the  evil  against  which  the 
statute  was  intended  to  provide  a  remedy.  But  they  are 
said  not  to  be  within  the  statute  as  being  an  incorporated 
company ;  the  main  ground  on  which  this  contention  rests 
being  that  the  act  in  question,  in  its  prohibitory  as  well  as 
penal  clauses,  uses  the  term  "person,"  a  term  which  it  is  con- 
tended cannot  be  properly  applied  to  a  corporate  body. 
317]  *The  objection  thus  founded  on  the  use  of  the  word 
*' person"  in  the  penal  clauses  of  the  act  would  seem  at 
first  sight,  to  present  some  difiiculty ;  but,  when  the  scope 
and  purpose  of  this  legislation  are  taken  into  account,  the 
difficulty  does  not  appear  to  be  insuperable. 

Reliance  was  placed  by  the  Attorney-Gteneral  in  his  argu- 
ment, in  support  of  the  appeal,  on  the  enactment  of  the  14th 
section  of  7  &  8  Geo.  4,  c.  28^  that  whenever  any  statute 
relating  to  any  offence  whether  punishable  by  indictment  or 
summary  conviction,  in  describing  the  offence  or  the  offender 
uses  words  importing  the  singular  number  or  the  masculine 
gender  only,  it  shall  be  understood  to  include  several  mat- 
ters as  well  as  one  matter,  several  persons  as  well  as  one 
person,  males  as  well  as  females,  and  bodies  corporate  as 
well  as  individuals,  unless  it  be  otherwise  specially  provided, 
or  there  be  something  in  the  subject  or  context  repugnant 
to  such  construction.  But  that  act  is  expressly  confined  to 
proceedings  on  indictment  or  summary  conviction,  and 
therefore  cannot  apply  here,  where  the  proceeding  is  by 
civil  action.  It  shows  no  doubt,  the  disposition  of  the 
Legislature  to  include  corporations  under  the  general  desig- 
nation of  "  person"  or  "individual "  in  penal  statutes.  But 
the  terms  of  the  act  will  not  admit  of  its  application  to  the 
present  case. 

To  solve  the  question  we  must  therefore  confine  our  atten- 
tion to  the  statute  itself  on  which  this  action  is  brought. 
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That  an  incorporated  company  is  within  the  mischief  against 
which  the  legislation  was  directed  is,  I  cannot  help  think- 
ing, quite  obvious.  If  a  company,  b^  reason  of  its  being 
incorporated,  is  not  within  the  provisions  of  the  act  and 
amenable  to  its  penalties,  and  effect  is  to  be  given  to  the 
argument  of  Mr.  Wills,  it  necessarily  follows  that  such  a 
company  might  openly  carry  on  the  business  of  chemists  and 
druggists,  and  sell  poisons,  without  a  single  member  of  the 
company,  or  even  the  person  employed  to  conduct  this  por- 
tion of  their  business,  Deing  qualified.  The  person  actually 
selling  the  poisons  might  he  amenable — and  it  was  probably 
with  a  view  to  avoid  this  that  in  the  present  instance  a  qual- 
ified person  was  employed  to  manage  this  department  of  the 
defendants'  business — but  the  company  employing  him 
would  enjoy  complete  immunity.  A  person  desiring  to 
combine  the  business  *of  a  chemist  and  druggist  with  [318 
that  of  a  grocer  would  have  onlv  to  get  one  or  two  persons 
to  join  him,  providing  them  with  a  share  or  two,  as  appears 
to  have  been  done  in  the  formation  of  this  company,  and  so 
forming  an  incorporated  company,  to  set  the  statute  at  de- 
fiance. It  cannot  be  supposed  that  the  Legislature  can  have 
contemplated  a  result  so  entirely  at  variance  with  the  policy 
and  purpose  of  the  act,  or  intended  to  place  incorporated 
companies  on  a  different  footing  in  this  respect  from  that  of 
ordinary  partnerships  or  individuals. 

It  is  no  doubt  possible  that,  although  joint  stock  compa^ 
nies  existed  at  the  time  this  statute  was  passed,  the  formation 
of  such  companies  for  the  purpose  of  combining  trades  hith- 
erto carried  on  singly — and  among  other  things  for  that  of 
superadding  the  business  of  the  chemist  to  that  of  the  grocer 
or  provision  merchant — may  not  have  been  present  to  the 
minds  of  those  who  framed  and  passed  this  statute.  Still, 
if  the  case,  although  unforeseen,  is  within  the  mischief  which 
the  Legislature  had  in  view,  and  the  enactment  is  large 
enough  to  embrace  it  without  any  forced  or  strained  con- 
struction being  put  on  the  language  of  the  act,  it  is  our  duty 
to  advance  the  remedy  intended  to  be  afforded. 

It  is  true  that  the  term  used  in  the  1st  section  of  the  act 
is  "person,"  and  that,  ordinarily  speaking,  this  word  would 
not  De  applicable  to  a  corporation.  But  when  the  meaning 
and  effect  of  the  enactment  is  looked  at  without  too  close 
an  adherence  to  its  precise  phraseology,  it  amounts  to  no 
less  than  a  general  prohibition  to  every  one  not  qualified 
according  to  the  act  from  dealing  in  poisons  or  carrying  on 
the  business  of  a  chemist  and  druggist.  The  fallacy  of  the 
argument  urged  on  behalf  of  the  defendants  is  that  it  assumes 
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that  the  prohibition  is  addressed  to  individual  persons. 
But  the  provision,  being  universal,  must  extend  to  all  per- 
sons, whether  acting  in  an  individual  or  corporate  capacity. 
The  defendants,  it  is  true,  in  thus  infringing  the  law,  are 
not  acting  in  their  individual  capacity,  and  may  not— bat 
on  this  it  is  unnecessary  to  pronounce  any  opinion — be 
liable  individually.  But  in  their  aggregate  or  corporate  ca- 
pacity they  are  breaking  the  law ;  and,  being  in  the  latter 
capacity,  as  well  as  individually,  within  the  prohibitioo, 
thev  must,  if  capable  of  being  sued  for  it,  be  also  amenable 
319]  to  the  penalty,  and  must,  for  this  *purpo8e,  be  taken 
to  be  sufficiently  persons  within  the  meaning  of  the  statute. 
The  fact  so  strenuously  insisted  on  by  Mr.  Wills,  that  in 
other  sections  of  the  act  the  word  "person"  is  applicable 
to  individual  persons  only,  and  not  to  a  corporate  body, 
only  tends  to  show  that  the  adoption  of  the  business  of 
chemists  and  druggists  by  incorporated  companies  like  the 
present  was  not  contemplated  when  the  act  was  passed.  It 
by  no  means  shows  that — the  pi'ohibition  being  general,  and 
tne  mischief  clearly  within  the  statute,  the  company,  though 
as  such  they  may  be  incapable  of  complying  with  some  of 
its  requirements — as,  for  instance,  to  undergo  examinations 
under  s.  6 — ought  not  to  be  held  to  be  within  the  penal  clauses 
of  the  act,  or  should  be  allowed  openly  to  break  the  law 
under  the  belief  that  they  are  beyond  its  reach. 

In  the  present  case,  it  so  happens  that  a  member  of  the 
company,  and  who  manages  the  chemical  department  of  its 
business,  Mr.  Henry  Edward  Longmore,  is  a  qualified  chem- 
ist. But  it  is  not  as  a  member  of  the  company  that  he  so 
acts,  but  as  the  paid  servant  of  the  company.  It  is  clear, 
therefore,  that  his  being  qualified  will  not  exonerate  the 
other  members  of  the  company  who  are  not  so.  Nor  would 
it  be  otherwise  even  if  it  were  as  a  member  of  the  company 
that  he  so  acted.  So  long  as  any  of  the  company  are  dis- 
qualified, the  body  is  disqualified ;  and  the  one  who,  thongh 
himself  qualified,  acts  for  the  body  becomes  a  party  to  their 
oflfence,  and  becomes  liable  conjointly  with  them.  The 
qualified  chemist  who,  in  partnership  with  a  grocer,  carried 
on  the  business  of  grocer  and  chemist,  would  be  as  liable  to 
the  statutory  penalty,  as  his  unqualified  partner. 

The  county  court  judge  was  therefore  wrong  in  holding 
that,  because  the  chemical  department  of  the  defendants' 
business  was  managed  by  a  qualified  person,  the  defendants 
were  not  liable  to  the  penalty. 

Being  thus  of  opinion  that  a  company  though  incorporated 
IS  none  the  less  within  the  prohibition  of  the  statue,  I  come 
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to  the  remaining  question  whether  such  a  company  is  ca- 
pable of  being  sued  for  the  penalty  provided  by  the  15th 
section. 

Upon  this  point  the  authorities  referred  to  by  the  At- 
torney-General in  his  argument  appears  to  me  to  afford  a 
satisfactory  answer.  Although  it  is  true  that  a  corporation 
cannot  be  indicted  *for  treason  or  felony,  it  was  es-  [320 
tablished  by  the  case  of  Reg.  v.  Birmingham  and  Olouces- 
ter  Railway  Company {^\  that  an  incorporate  company 
might  be  indicted  for  nonfeasance  in  omitting  to  perform  a 
duty  imposed  by  the  statute — such  as  that  of  making  arches 
to  connect  lands  severed  by  the  defendants'  railway.  It 
was  further  held  in  Reg.  v.  Oreat  North  of  England  Rail- 
way Company  ('),  that  an  incorporated  company  could  be 
indicted  for  misfeasance — as  in  cutting  througn  and  obstruct- 
ing a  highway  though  they  could  not  be  indicted  for  trea- 
son, or  felony,  or  onences  against  the  person. 

In  the  present  instance  we  are  dealing  not  with  an  indict- 
ment or  information  but  with  an  action  in  a  civil  court. 
Though  the  sum  to  be  recovered  is  no  doubt  a  penalty  for 
the  infraction  of  the  statute,  the  means  to  be  resorted  to  for 
its  recovery  are  of  a  purely  civil  character. 

If  a  corporation  can  be  indicted  for  misfeasance,  I  am 
wholly  at  a  loss  to  see  why  it  may  not  be  proceeded  against 
in  a  civil  suit  for  the  recovery  of  a  penalty  which  it  has  in- 
curred by  disobedience  of  a  statutory  prohibition. 

I  am  therefore  of  opinion  that  this  appeal  must  be  allowed, 
the  decision  of  the  late  judge  of  the  county  court  reversed, 
and  judgment  entered  for  the  plaintiffs. 

Mellor,  J.:  I  have  come  with  considerable  hesitation  to 
the  conclusion  that  our  judgment  should  be  for  the  plain- 
tiffs, and  that  both  questions  submitted  to  us  must  be 
answered  in  their  favor. 

I  was  for  some  time  inclined  to  think  that  the  circum- 
stances of  the  defendants'  case  were  not  within  the  contem- 
plation of  Parliament  when  the  Pharmacy  Act,  1868,  was 
passed,  and  that,  although  clearly  within  the  mischief  in- 
tended to  be  provided  against,  words  sufficiently  compre- 
hensive had  not  been  used  in  framing  the  act  to  include  the 
the  acts  of  the  defendants,  and  that  consequently  it  became 
a  causuB  omisstcs.  A  fuller  consideration  of  the  provisions 
of  the  act,  31  &  82  Vict.  c.  121,  has,  however,  brought  me  to 
the  same  conclusion  as  that  expressed  by  my  Lord  Chief 
Justice  in  his  judgment  in  this  case. 

I  think  that  the  great  object  of  the  Legislature  was  to  pre- 

0)  8  Q.  B.,  228.  (*)  9  Q.  B.,  815. 
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321]  vent  *the  sale  of  poisonous  or  dangerous  drugs  by 
persons  not  qualified  by  skill  or  experience  to  deal  in  such 
commodities.  It  therefore  proposed  to  form  into  one  asso- 
ciation all  persons  who  for  tne  future  should  alone  be 
deemed  qualified  to  deal  in  the  same,  and  who  should  be 
registered  under  the  provisions  of  the  act  which  we  are  now 
considering.  It  accordingly  provided  for  the  interests  of  all 
chemists  and  druggists  who  had  been  in  business  as  such 

f previously  to  the  passing  of  the  act,  but  with  regard  to  the 
uture,  it  made  careful  provision  for  the  examination  and 
registration  of  all  persons  who  should  in  future  form  the 
only  qualified  body  of  persons  who  should  be  permitted  to 
keep  open  shop  for  the  retailing  or  compounding  of  poi- 
sons ;  and  I  now  think  that  the  sections  which  mainly  em- 
barrassed me  as  to  the  extent  of  the  prohibitive  sections, 
are  really  when  carefully  considered  only  the  provisions 
regulating  the  steps  which  in  future  are  to  be  taken  by  all 
persons  who  desire  to  obtain  the  privilege  of  keeping  open 
shop,  and  retailing,  dispensing,  or  compounding  the  poison- 
ous drugs  in  question,  and  who,  upon  being  registered  as 
pharmaceutical  chemists,  or  chemists  and  druggists  within 
the  provisions  of  the  act,  will  become  qualified  so  to  do.  To 
incorporate  such  a  society  to  whose  members  in  future  the 
sole  privilege  of  keeping  open  shop  as  chemists  or  chemists 
and  aruggists  for  the  sale  or  dispensing  or  compounding  poi- 
sons, should  be  intrusted,  rendered  it  necessary  to  prohibit 
all  other  persons,  not  so  registered  or  qualified,  from  keep- 
ing open  shop  or  retailing,  dispensing,  or  compounding  such 
drugs  for  sale,  and  from  assuming  the  title  of  pharmaceuti- 
cal chemist,  or  chemist  and  druggist ;  and  therefore,  whilst 
one  set  of  sections  are  qualifying  and  intended  to  regulate 
for  the  future  the  mode  in  which  persons  should  become 
qualified  as  members  of  the  association,  and  to  provide  for 
the  government  of  the  body  incorporated,  the  sections  1  and 
15  of  the  act,  which  contain  the  prohibitory  words  upon  the 
meaning  of  which  we  have  to  decide,  have  an  entirely  dis- 
tinct effect.  The  object  of  those  sections  is  absolutely  to 
{)revent  the  danger  assumed  to  be  likely  to  arise  to  the  pub- 
ic, by  the  keeping  open  shop  for  the  retailing,  dispensing, 
or  compounding  poisons  by  any  persons  not  being  qualifi^ 
pharmaceutical  chemists,  or  chemists  and  druggists,  and  the 
322]  intention  and  scope  *of  those  sections,  and  the  gen- 
eral object  of  the  act,  is  absolutely  to  exclude,  from  the 
time  of  the  passing  of  the  act,  all  persons  other  than  the 
registered  members  of   the  Pharmaceutical  Society  from 
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keeping  open  shop,  or  retailing,  dispensing,  or  compoanding 
of  poisons. 

Now,  before  the  passing  of  the  act  of  1868,  all  persons 
whether  "natural  persons^'  or  "artificial  persons"  consti- 
tuted by  incorporation  for  trading  purposes,  might  either 
as  individuals  or  as  corporations,  have  Kept  open  shop  and 
retailed,  dispensed,  or  compounded  poisons.  It  was  essen- 
tial, therefore,  to  the  effectuating  the  objects  of  the  act, 
that  all  persons  whether  natural  or  artificial  should  for  the 
future  be  prevented  from  dealing  as  before  in  the  prohibited 
matters,  and  the  cases  cited  by  the  Attorney-General  in  his 
argument,  show  that  an  incorporated  company  may  commit 
an  ojffence  either  of  nonfeasance  or  misfeasance,  and  may  be 
punished  by  indictment  for  the  same,  as  if  the  act  had  been 
done  by  a  natural  person.  We  may  well,  therefore,  inter- 
pret the  word  "person"  in  the  1st  and  15th  sections  so  as 
to  include  not  onlv  any  natural  person,  but  anv  artificial 
person  created  by  the  law,  which  would  be  capable  of  com- 
mitting the  offence  referred  to  in  the  15th  section,  as  having 
committed  it  by  the  course  of  proceeding  actually  adopted 
by  the  defendants,  and  we  are  authorized  upon  the  principle 
of  decided  cases  to  say  not  only  that  the  "offence"  has 
been  committed  by  the  defendants,  but  that  they  are  liable 
to  be  punished  for  it  under  the  provisions  of  the  15th  sec- 
tion. 

Judgmerdfor  the  plaintiffs. 

Solicitors  for  plaintiffs:  Flux  &  Co. 
Solicitors  for  defendants :  Crouch  &  Spencer. 

The  word  "  person  "  in  a  statute  in-  ings  against  a  defendant  abroad  does 
eludes  a  corporation,  unless  the  con-  not  apply  to  a  corporation :  Belloni  v. 
trary  appears  from  the  statute:  People  Sydney,  etc.,  2  Nova  Scotia  Dec.,  73. 
V.  May,  27  Barb. ,  288  ;  People  «.  Utica  A  statute  does  not  apply  to  a  muni- 
Ins.  Co.,  15  Johns.,  881-2;  United  cipal  corporation  where  the  statute  cre- 
States,  etc.,  «.  Western,  etc.,  56  Barb.,  ates  an  offence  against  **  any  private 
47  ;  People  «.  Rector,  etc.,  22  N.  T.,  44;  person :"  Coates  t>.  People,  22  N.  Y., 
Olcott  «.  Tioga,  etc. ,  20  id.,  210;  North-  245.  . 

western,  etc.,  «.  Hyde  Park,  8  Biss.,  See  People  «.  Bennett,  57  N.  Y.,  117. 
480;  British,  etc.,  v.  Commissioners,  A  corporation  is  not  a  "  person"  with - 
etc.,  81  N.  Y.,  82  ;  Sedg.  Stat,  and  in  the  meaning  of  the  act  of  April  15, 
Const.  Law  (2d  ed.),  872  note.  1857,  to  prevent  nuisances,  and  there- 
It  includes  the  state  in  a  statute  pro-  fore  is  not  liable,  as  such,  to  be  indicted 
Tiding  for  the  punishment  of  fraud  and  punished  for  violation  of  the  pro- 
against  ''any  person :"  Martin  v.  State,  visions  of  said  act :  State  v.  Cincinnati, 
24  Texas,  61.  etc.,  24  Ohio  St.,  611. 
But  a  statute  providing  for  proceed- 
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[4  Qaeen's  Bench  Diviaion,  882.] 
May  16,  1879. 

332]  *The  Queen  on  the  prosecution  of  G.  W.  Betts 
&  Co.  V.  MiLLEDGE  and  Others,  Justices  of  Wey- 
mouth. 

JiuHcea  of  the  Peace — Interest  Diamtali/yinff — Public  Health  Act,  1875 — Town  Council 

—  l/roan  Sanitary  AtUhorUy. 

I  Complaint  having  been  made  to  the  localgovernment  board  of  a  nnisance  upon 

premises  belonging  to  B.,  in  the  borongh  of  W.,  the  board  communicated  with  the 
town  council  of  W.,  who  were  the  urban  sanitary  authority  under  the  Public  Health 
Act,  1876,  and  required  them  to  abate  tlie  nuisance.  The  council  having  made 
inquiries,  passed  a  resolution  that  steps  should  be  taken  for  the  removal  of  the 
nuisance,  and  took  out  a  summons  against  B.  At  the  hearing  an  order  for  the 
abatement  of  the  nuisance  was  made.  Two  justices  who  were  present  were  memben 
of  the  town  council  when  the  resolution  was  passed : 

Held^  that  the  councillors  who  were  justices  had  such  an  interest  as  might  give 
them  a  bias  in  the  matter,  that  consequently  they  ought  not  to  have  sat  as  justices 
upon  the  hearing  of  the  snmmons,  and  that  a  rule  for  a  certiorari  to  quash  the  order 
must  be  made  absolute. 

Rule  calling  on  J.  Milledge,  and  J.  E.  Robens,  and 
others,  justices  of  the  borough  of  Weymouth,  to  show  cause 
why  a  writ  of  certiorari  should  not  issue  to  remove  into  this 
court  an  order  that  Qc.  W.  Betts  &  Co.  should  abate  a  nui- 
sance. 

The  ground  of  the  rule  was  that  one  or  more  of  the  jus- 
tices were  interested  in  the  matter  of  the  order. 

The  following  facts  appeared  on  the  affidavits.  Com- 
plaint having  been  made  to  the  local  government  board  of  a 
nuisance  arising  from  a  piece  of  water  in  which  were  certain 
timber  pounds T)elonging  to  G.  W.  Betts  &  Co.,  the  board 
communicated  with  the  town  council  of  Weymouth  who 
were  the  urban  sanitary  authority  for  Weymouth  and  Mel- 
combe  Regis,  under  the  Public  Health  Act,  1876,  and 
required  them  to  abate  the  nuisance.  The  town  council  in- 
structed a  medical  man  to  examine  and  report  upon  the  mat- 
ter, and  after  receiving  his  report,  passed  a  resolution  that 
the  necessary  steps  should  be  taken  against  Messrs.  Betts  & 
Co.  for  the  removal  of  the  nuisance,  which  it  was  suggested 
arose  from  their  timber  pounds.  A  summons  was  accord- 
ingly taken  out  upon  which  the  order  in  question  was 
made.  Both  Milledge  and  Robens  were  members  of  the 
council  when  the  resolution  was  passed,  and  they  denied  by 
their  affidavit  that  they  had  taken  active  part  in  the  pro- 
333]  ceedings.  By  *the  affidavits  in  support  of  the  rule 
it  was  sworn  tnat  they  had  taken  an  active  part  in  discus- 
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sions  on  the  same  question.  They  were  on  the  bench  of 
justices  when  the  summons  came  on  for  hearing,  and  the 
solicitors  for  the  defendants  objected  to  their  sitting,  on  the 
ground  that  they  were  the  prosecutors.  The  defence  was 
that  the  nuisance  was  caused  by  the  sanitary  authority 
themselves  sending  the  drainage  of  the  town  into  the  piece 
of  water  in  question.  The  justices  objected  to  refused  to 
retire,  and  an  order  was  made  by  a  majority  of  four  against 
two  justices,  the  two  objected  to  being  two  of  the  four. 

(?.  Pitt-Lewis^  showed  cause:  The  town  council  were 
compelled  to  take  out  the  summons  by  the  action  of  the 
local  government  board.  Such  of  the  council  as  were  jus- 
tices had,  therefore,  no  possible  bias  with  regard  to  the  pro- 
ceedings. By  the  Public  Health  Act,  1875,  s.  268,  no  justice 
of  the  peace  shall  be  deemed  incapable  of  acting  in  cases 
arising  under  the  act  by  reason  of  his  being  a  member  of 
any  local  authority. 

Channell^  in  support  of  the  rule,  was  not  heard. 

CocKBDRN,  C.J.:  The  mere  fact  that  some  of  the  council 
who  passed  resolutions  for  this  prosecution  were  borough 
justices  might  have  been  no  objection  to  the  order,  if  these 

i*ustices  had  not  assisted  at  the  hearing  of  the  summons. 
Jut  I  cannot  see  how  we  can  get  over  the  fact  of  their  pres- 
ence when  the  order  was  made.  They  practically  made  an 
order  in  a  case  where  they  were  prosecutors.  The  rule  must 
be  made  absolute. 

MelloEj  J.,  concurred.  RvZe  absolute. 

Solicitors  for  applicants :  Combe  &  Wainwright. 
Solicitors  for  justices :  F.  j/&  O.  J.  Braikenridge. 

See  Moak's  note  to  Jewett  «.  Albany  Held«  that  the  Lord  Chancellor  was 

City    Bank,   Clarke's    Chancery   Rep.  disqualified,  on  the  ground  of  interest, 

(ed.  1869),  pp.  188-192,  and  numerous  from  sitting  as  judge  in  the  cause,  and 

authorities  there  cited  ;  Queen  v.  Mayer,  that  his  decree  was  therefore  voidable 

16  Eng.  Rep.,  264.  and  must  consequently  be  reversed. 

A  public  company  which  is  incorpo-  Held,  also,  that  the  Vice-Chancellor 
rated,  filed  a  bill  of  equity  against  a  is,  under  the  53  Geo.  Ill,  c.  24,  a  judge 
landowner  in  a  matter  largely  involv-  subordinate  to  but  not  dependant  on 
ing  the  interest  of  the  company.  The  the  Lord  Chancellor,  and  that,  conse- 
Lord  Chancellor  had  an  interest  as  a  quently,  the  disqualification  of  the 
shareholder  in  the  company  to  the  Lord  Chancellor  did  not  affect  him,  but 
amount  of  several  thousand  pounds,  a  that  his  decree  might  be  made  the  sub- 
fact  which  was  unknown  to  the  de-  ject  of  appeal  to  this  house :  Dimes  «. 
fendant  in  the  suit.  The  cause  was  Grand  Junction  Canal,  8  House  of 
heard  before  the  Vice-Chancellor,  who  Lords  Cas. ,  759 ;  S.  C.  below,  2  Mac- 
granted  the  relief  sought  by  the  com-  naghten  &  Gordon,  285. 
pany.  The  Lord  Chancellor,  on  ap-  A  search  warrant  issued  by  a  justice 
peal,  affirmed  the  order  of  the  Vice-  of  the  peace,  commanding  search  to  be 
Chancellor.  made  for  certain  property  of  such  jos- 

28  Eng.  Bbp.  99 
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tice,  alleged  to  have  been  stolen,  is  appear  having  been  made  on  the  appli- 

Yoid,  and  the  fact  that  the  property  to  cation  of  the  petitioner  when  the  cause 

be  searched  for  is  the  property  of  the  was  called  for  hearing,  the  petitioner's 

justice  appearing  upon  the  face  of  the  counsel  raised  the  objection  that  the 

warrant,  the  warrant  furnishes  no  pro-  circuit  judge  was  disqualified  :  Held, 

tection  to  the  constable  who  executes  1.  That  the  circuit  judge  was   not 

the  same  :  Jordan  v,  Henry,  22  Minn.,  disqualified. 

245.  2.  That  there  being  no   legal  dis- 

Where  a  special  proceeding  is  pend-  qualification,  and  practically  no  other 
ing  before  a  county  court,  the  county  judge  who  could  act  for  a  long  time  to 
judge  whereof  is  disqualified  from  act*  come,  the  circuit  judge  could  not  prop- 
ing,  he  cannot  make  an  order  directing  eriy  decline  to  act,  on  a  point  of  deli- 
it  to  be  continued  before  a  justice  of  cacy,  and  thus  obstruct  or  delay  the 
the  Supreme  Court,  but  should  make  due  administration  of  justice  for  an 
a  file  with  the  county  clerk  a  certificate  indefinite  period  of  time,  to  the  injury 
of  the  fact  of  his  disqualification  ac-  of  a  large  number  of  creditors:  Matter 
cording  to  Code,  §  342:  Matter  of  of  Sime,  3  Sawyer  (U.S.),  320. 
Rhinebeck,  19  Hun,  846.  The  interest  which  at  common  law 

At  the  hearing  of  a  summons  for  an  disqualifies  an  ofiicer  from  acting  in  a 

offence  under  the  fishery  acts,  one  of  judicial   inquiry  must   be   direct  and 

the  magistrates,  Sir  H.  D.  M.,  was  in-  certain,  and  not  merely  remote  or  oon- 

terested  in  the  decision,  and  sat  on  the  tingent ;  and  the  same  principle  must 

bench.     He  stated  openly  in  court  that  be  applied  to  section  39  of  the  Lands 

he  should  take  no  part  in  the  decision  Clauses  Consolidation  Act. 

of  the  case,  but  made  an  observation  Where,  therefore,  at  the  time  or  the 

in  the  course  of  the  case,  that  he  could  summoning  of  a  jury  and  the  taking 

prove  a  material  fact  in  controversy,  of  an  inquisition  before  the  sheriff  as 

He  also  remained  and  was  present  at  to  the  amount  of  compensation  to  be 

the  consultation  of    the  magistrates,  paid  for  land  taken  by  a  railway  oom- 

Sir  H.  D.  M.  stated  that  he  took  no  pany  under  their  powers  of  their  act 

part  in  the  matter  save  as  above  stated,  of  parliament,  there  was  an  executory 

and  that  he  did  not  vote  upon  the  de-  agreement  not  yet  carried  out,  by  which 

cision  of  the  case.     Held,  that  not  with-  that  company  would  ultimately  become 

standing  the  disclaimer,  he  took  such  amalgamated     with    another    railway 

a  part  in  the  hearing  as  invalidated  company,  and  the  sheriff  was  a  share- 

the  conviction  :    Reg.    «.   O'Grady,   7  holder  in  the  latter  company  :  Held, 

Cox's  Cr.  Cas.,  247.  that  the  sheriff  was  not  "  interested  in 

The  managers  of  a  common  are  dis-  the    matter    in    dispute "   within   the 

qualified    from    adjudicating    upon  a  above  section,  so  as  to  invalidate  the 

complaint  for   trespassing    upon    the  proceeding  :   The  Queen  v.  Manches- 

common,  although  the  penalties  go  into  ter  S.  &  L.  R.  Co.,  L.  R.,  2  Queen's 

the  consolidated   revenue:    Regina  v.  Bench,  336. 

Horsfall,  4  Victorian  L.  R.  (I^aw),  53.  Though  any  pecuniary  interest,  how- 

Soof  a  local  board  of  health  :  Regina  ever  small,  in  the  subject-matter,  dis* 

V.  Lloyd,  1  Victorian  L.  R.  (Law),  120.  qualifies  a  justice  from  acting  in  a  ju- 

At  the  time  of  the  adjudication  in  dicial  inquiry  ;  the  mere  possibility  of 
bankruptcy,  the  circuit  judge  was  a  bias  in  favor  of  one  of  the  parties  does 
creditor  of  the  bankrupt,  and  he  after-  not  ipso  facto  avoid  the  justices  deci* 
ward  made  the  necessary  proof  of  his  sion  ;  in  order  to  have  that  effect,  the 
claim  in  the  usual  mode.  After  proof  bias  must  be  shown  at  least  to  be  real, 
of  the  claim,  he  sold  and  assigned  his  The  corporation  of  B.  were  the  own- 
claim  against  the  bankrupt  to  another  ers  of  waterworks,  and  were  empow- 
credi tor  and  received  the  consideration,  ered  by  statute  to  take  the  water  of 
and  thenceforth  ceased  to  have  any  in-  certain  streams,  without  permission  of 
terest  in  the  matter.  A  petition  by  a  the  millowners,  on  obtaining  a  certifi- 
party  claiming  to  be  a  creditor,  having  cate  of  justices  that  a  certain  reservoir 
been  presented  to  the  circuit  judge  un-  was  completed,  of  a  given  capacity, 
der  section  2  of  the  bankrupt  act,  and  filled  with  water.  An  application 
praying  a  review  of  an  order  of  the  was  made  to  justices  accordingly,  which 
district  court,  cind  thei  proper  orders  to  was  opposed  by  the  millowners ;  but 
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after  dae  inquiiy  the  justices  granted  pointing  commissioners  under  said  act 

the  certificate.     Two  of  the  justices  although  it  appeared  by  the  petition 

were  trustees  of  a  hospital  and  friendly  that  he  was  interested  in  the  matter  as 

society  respectively,  each  of  which  had  owner  of  lands  to  be  affected.     The 

lent  money  to  the  corporation  on  bonds  authorities    as    to    disqualification   of 

charging  the  corporate  fund.     Neither  judges  because  of  interest  both  at  com- 

of  the  justices  could  by  any  possibil-  mon  law  and  under  the  statute  collated 

ity   have   any  pecuniary   interest   in  and  discussed :   Matter  of  Ryers,  72 

these  bonds  ;  but  the  security  of  their  N.  Y.,  1. 

cestui  qiie  trusts  would  be  improved  by  The  city  of  Marys ville  brought  an 

anything  improving  the  borough  fund,  action  to  abate  a  nuisance  and  for  an 

and    the    granting  of    the    certificate  injunction. 

would  indirectly  produce  that  effect,  as  Defendants  moved  for  a  change  of 

increasing  the  value  or  the  waterworks,  venue,  on  the  ground,  among  others. 

There  was  no  ground  to  doubt  that  the  of    disqualification    of    the    presiding 

justices  had  acted  bona  fide:  judge  to  sit  in  the  case,  by  reason  of 

Held,  that  the  justices  were  not  dis-  oeing  an  interested  party.    It  appeared 

qualified  from  acting  in  the  granting  that  the  nuisance  alleged  consisted  in 

of  the  certificate  ;    and  the  court  re-  the  dumping  of  tailings  and  debris  into 

fused  a  certioraH  for  the  purpose  of  a  river  from  mines  worked  by  the  hy- 

quashingit:  The  Queen  i?.  Rand,  L.  R.,  draulic  process,  whereby  debris  was 

1  Queen's  Bench,  229,  7  Best  &  Smith,  deposited  on  plaintiff's  lands,  and  the 

297.  river  was  caused  to  overflow  its  banks 

The  remote  and  minute  corporate  in-  to  the  injury  of  plaintiff  ;  that  leVeea 

terest  which  a  judge  of  a  police  court  ^&d  been  constructed  at  great  expense 

has  in  intoxicating  liquors  forfeited  to  by  plaintiff,  and  that,  unless  defend- 

the  city  of  which  he  is  an  inhabitant,  ants  were  restrained,  irreparable  injury 

does  not  disqualify  him  from  taking  would  follow  to  plaintiff.     The  judge 

cognizance  of  cases  of  libelled  liquors  of  the  court  (respondent  herein)  owned 

seized  within  such  city.  land  opposite  the  city,  similarly  situ- 

The  legislature  may  constitutionally  ated,  and  similarly  affected  by  the  nui- 

provide  that  such  interest  shall  not  be  sance  complained  of,  and  the  injunc- 

a  legal  objection  to  such  judge's  juris-  tion,  if  obtained  by  the  city,  would 

diction  :  State  «.  Intoxicating  Liquors,  relieve  the  lands  of  the  judg^  from  the 

64  Maine,  564.  evils  complained  of  in  precisely  the 

Where  a  judicial  officer  has  not  such  same  manner  and  to  the  same  extent  as 

an  interest  in  a  cause  or  matter  as  that  if  he  had  joined  with  the  city  as  a 

the  result  must  necessarily  affect  his  plaintiff  in  the  action,  or  had  insti- 

personal  or  pecuniary  interest,  or  where  tuted  a  separate  action    in    his  own 

his  interest  is  minute  and  he  has  so  name  against  the  same  defendants  for 

exclusive  a  jurisdiction  by  constitution  the  same  purpose.    Held,  that  respond- 

or  statute,  that  his  refusal  to  act  in  the  ent  was  disqualified  to  sit  in  judgment 

cause  or  matter  will  prevent  any  pro-  in  the  cause  by  reason  of  interest, 

ceeding  in  it,  he  may  act  so  far  as  that  It  is  an  ancient    maxim,   and   one 

there  may  not  be  a  failue  of  remedy.  founded  Jn  the  most  obvious  principles 

The  provision  of  the  statute  (2  R.  S. ,  of  natural  right,  that  no  man  ought  to 

275,  §  7)  declaring  that  no  judge  shall  be  a  judge  in  his  own  cause, 

sit  in  a  case  where  he  is  interested,  is  Section  170  of  the  C.  G.  P.  relating 

as  much  affected  by  the  necessity  exist-  to  disqualification  of  a  judge,  should 

ing  or  created  by  the  conferment  of  not  receive  a  technical  or  strict  con- 

exclusive  jurisdiction  by  another  stat-  struction,  but  rather  one  that  is  broad 

ute  as  is  the  similar  rule  of  the  com-  and  liberal.     The  court  ought  not  to 

mon  law.  be  astute  to  discover  refined  and  subtle 

Accordingly,  held,  that  prior  to  the  distinctions  to  save  a  case  from  the 

passage  of  the  amendatory  act  of  1871  operation  of  the  maxim  embraced  in 

(§  4,  chap.  803,  Laws  of  1871),  vesting  the  statute,  when  the  principle  it  em- 

in  the  county  court  the  powers  confer-  bodies  bespeaks  the  propriety  of  its  ap- 

red  by  the  original  act  upon  the  county  plication. 

judge,   a  county  judge  was  not  dis-  The  immediate  rights  of  litigants  are 

qualified  from  making  an  order  ap-  not  the  only  subjects  of  the  rule  as  to 
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disqaalification  of  a  judge.     A  sound  appeal  being  members  of  the  church 

public  policy,  which  is  interested  in  society,  they  held  themselves  disqoali- 

preserving  every  tribunal  appointed  by  fied  to  sit  as  judc^es,  except  ei.  nett^ti- 

law  from    discredit,   imperiously   de-  taie^  though  no  objection  was  taken  to 

mands  its  observance:   North  Bloom-  their  setting  at  the  bar  ;  but  there  not 

field  Grand  Mining  Co.  «.  Eeyser,  8  being  a  quorum  without  them,  they 

Pacific  Coast  L.  J. ,  267,  Sup.  Court,  Cal.  heard  the  case  with  the  other  judges  in 

A  judge  of  probate  is  not  disquali-  order  that  a  judgment,  legal  in  point  of 

fied  from  granting  probate  of  a  will,  form,  might  be  given  by  the  court : 

approving  the  executor's  bond,  issuing  Bolton  v.  Church,  etc.,  15  Grant's (U.C.) 

letters  testamentary,  or  accepting  the  Chy. ,  450. 

resignation  of  the  executor,  by  reason  The  fact  that  the  commissioners  to 

of  the  fact  that  one  of  the  executors  of  hear   claims    against    the    estate,    al- 

the  estate  is  his  father-in-law,  if  such  lowed  an  account  in  favor  of  the  judge 

creditor  is  not  a  party  to  the  proceed-  of  the  circuit  court  in  which  the  appeal 

ings  before  him  :   Matter  of  Aldrich,  was  pending ;  held,  not  to  disqualify 

110  Mass.,  189.  the  judge  thereof  from  hearing  the  ap- 

The  surveyor  of  the  roads  directed  peal,  where  he  certified  that  he  was  not 

trestles  to  be  put  at  intervals  on  either  a  creditor  of  the  estate  and  claimed  no 

side  of  a  road  on  which  fresh  granite  interest  in  it :   Perkins  v.  Shadbolt,  44 

had  been  laid,  to  confine  the  traffic  to  a  Wise.,  574. 

particular  part  of  it.     A.  drove  his  car-  The  guardian  ad  litem  is  not  a  party 

riage  against  the  trestles  to  knock  them  to  the  action,  and  the  relationship  of  a 

down,  in  alleged  assertion  of  a  right,  he  judge  of  the  court,  in  which  the  action 

deeming  the  surveyor  to  have  no  power  is  pending,  to  such  guardian,  does  not 

so  to  put  the  trestles  for  this  object,  disqualify  him  from  sitting  thereon  : 

One  of  the  trestles  was  injured,  and  on  Bryant  v.  Livermore,  20  Minn. ,  314. 

a  summons  against  A. ,  under  the  Ma-  The  provisions  of  the  Revised  Stat- 

licious  Trespass  Act,  the  justices  con-  utes  (2  R.  S.,  275,  §  2),  and  the  rule  of 

victed  and  fined  A.  Is.  the  common  law  prohibiting  a  judge 

By  a  local  act  the  justices  were  made  from  sitting  in  a  cause  in  which  he  is 

vestrymen,  and  became  interested  in  interested,  apply  simply  to  judges  eo 

the  property  in  the  trestles  and  also  in  nomine,  or  to  justices  or  other  persons 

the  fine.  holding  courts  ;  they  cannot  be  extend- 

Held,  first,  that  the  justices  had  ju-  ed  to  administrative  officers  in  the  per- 

risdiction  to  convict ;   and,   secondly,  formance  of  acts  requiring  deliberation 

that  in  order  to  obtain  a  certiorari  to  and  sound  judgment, 

quash  the  conviction  on  the  ground  of  A  commissioner  of  highways,  there- 

Uie  justices  being  interested,  the  party  fore,  is  not  prohibited  thereby  from 

should  show  on  the  face  of  his  affida-  acting  in  the  laying  out  of  a  highway 

vits  that  neither  he  nor  his  advocate  by  the  fact  that  he  is  the  owner  of  lands 

before  the  justices  knew  of  the  objec-  through  which  the  projected  highway 

tion  at  the  time  of  the  hearing :    Re-  runs, 

gina  t>.  Justices,  etc.,  8  Cox,  814.  In  a  case  where  such  prohibition  ap- 

Where  j  ustices  of  the  quarter  sessions  plies  at  common  law,  the  acts  of  the  of - 

inaugurated  proceedings  in  the  name  ficers  are  not  void  but  voidable,  and  the 

of  the  county  treasurer    against    the  only  remedy  is  to  set  the  proceedings 

clerk  of  the  peace  for  having  misde-  aside  ;  neither  the  officer  nor  those  act- 

meaned  himself  in  his  office,  it  was  ing  under  the  authority  of  his  deci- 

held  that  the  justices  in  quarter  ses-  sion,  can  be  held  liable  therefor  in  an 

sions  being  a  competent  tribunal  to  action  of  trespass :    Foot  v.  Stiles,  57 

hear  and  determine  the   charge,  and  N.  Y.,  399. 

having  determined  it,  they  had  no  such  The  governor  of  a  colony  may  give 

interest  as  to  disqualify  them  from  act-  his  official  consent  to  a  legislative  meas- 

ing  as  judges  in  the  matter  :  Wildes  9.  ure  there  in  which  he  is  individually  in- 

Russell,  L.  R.,  1  C.  PI.,  722,  739-741,  terested  :   Phillips  v.   Eyre.    L.    R.,  4 

745-6,  746-7.  Q.  B.,  225,  9  Best  &  Smith,  343;  af- 

In  a  suit  by  a  member  of  a  church  firmed  in  Exchequer  Chamber,  L.  R, 

society  on  behalf  of  himself  and  all  6  Q.  B.,1. 

other  members,  three  of  the  judges  in  In  Williams  v.  Smith,  6  Cow.,  106, 
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a  suit  in  debt  for  a  penalty  by  one  Justices,  who  may  *'  direct  such  repairs 

against  the  keeper  of  a  toll  gate   for  to  be  made  in  the  state  of  such  road, 

illegally  taking  toll  after  the  g^te  had  in  respect  of  the  damage  done  by  the 

been  ordered  open  by  commissioners,  company,  and  within  such  period  as 

it  was  held  that  the  fact  that  one  drawn  they  think  reasonable,  and  may  impose 

as  a  juror  was  a  stockholder  in  the  turn-  on  the  company,  for  not  carrying  into 

pike  company  employing  the  keeper  of  effect  such  repairs,  any  penalty  not  ex- 

the  gate,  was  not  a  disqualification  on  ceeding  £o  per  day,  as  to  such  justices 

the  ground  that    '*the    company,   of  shall  seem  just.     Section  3  enacted  that 

which  he  was  a  stockholder,  are  not  re-  the  word  "  justice  "  shall  mean  justice 

sponsible,  in  any  event,  on  account  of  of   the  peace    acting    for  the  county 

a  recovery  against  the  toll  gatherer."  borough,  etc.,  or  place  where  the  matter 

Where  two,  only,  of  several  of  the  requiring  the  cognizance  of  any  such 

justices  adjudicating  upon  an  alleged  justice  sliall  arise,  and  who  shall  not 

encroachment  on  a  highway,  were  also  be    interested  in  the  matter.      Held, 

members  of  the  shire  councillors,  the  1.  That  the  definition  in  section  3  did 

prosecuting  body,  it  was  held  the  reme-  not  render  a  justice  of  the  peace  who 

dy,  if  any,  was  by  certiorari  and  not  was  interested,  incompetent  to  act,  if 

by  writ  of  prohibition '.  Matter  of  Scott,  the  party  knowing  that  he  was  inter-' 

2  Victorian  L.  R.  (Law),  70.  ested  assented  to  his  acting.     2.  That 

The  statute  (Gen.  Statutes,  tit.  I,  sec.  the  penalty  for  disobedience  of  an  order 
78.)  provides  ttiat  every  decree  made  by  to  repair  must  be  imposed  by  the  same 
a  judge  of  probate,  who  is  disqualified  justices  who  made  it.  3.  SernbUt  that 
by  any  of  the  provisions  of  the  act,  the  objection  to  one  of  the  justices  on 
shall  be  valid,  unless  an  appeal  shall  be  the  ground  of  interest  having  been 
taken  to  the  next  term  of  the  superior  waived  on  the  hearing  of  the  original 
court.  A  judge  of  probate  appointed  information,  he  might  act  in  enforcing 
A.  administratrix  of  an  estate,  and  no  an  order  then  made  :  Reg.  «.  Rawson, 
appeal  was  taken  to  the  next  term  of  6  Best  &  Smith,  794,  118  £!ng.  G.  L.; 
the  superior  court.  About  two  months  S.  C,  10  Cox's  Crim.  Cas.,  162. 
thereafter  the  judge,  finding  that  he  A  justice  of  the  peace,  related  within 
was  disqualified  by  reason  of  being  a  the  sixth  degree  to  one  of  the  parties 
stockholder  in  a  bank,  which  presented  to  a  cause,  is  disqualified  to  take  a  de- 
a  claim  against  the  estate,  made  a  fur-  position  therein,  and  is  liable  in  tres- 
ther  order,  reciting  the  fact  that  he  pass  for  committing  a  witness  for  re- 
was  thus  disqualified,  and  citing  in  a  fusing  to  testify  in  such  case :  Call  v. 
judge  of  an  adjoining  district  to  act  in  Pike,  66  Maine,  350. 
his  place,  and  the  judge  so  cited  in  An  assignment  of  a  partition  fence 
appointed    B.    administrator :      Held,  by  fence- viewers,   one  of  whom  is  a 

1.  That  the  appointment  of  A.  not  hav-  brother-in-law  of  one  of  the  owners, 
ing  been    appealed  from  was  valid,  is  void  :  Conant  v.  Norris,  58  Maine, 

2.  That  the  order  of  the  judge  reciting  451  ;    Sanborn  v.  Fellows,  22  N.  H., 
his  disqualification  and  calling  in  an-  473. 

other  judge  had  no  effect  whatever  upon  The  mother  of  a  bastard  child  is  a 

the    administration     granted     to     A.  party  to  the  proceedings  taken  under 

8.  That  the  appointment  of  B.  as  ad-  the  bastardy  act  for  indemnifying  the 

ministrator  was  of  no  effect,  as  there  township. 

was  no  vacancy  to  be  filled:  Ames'  Ap-  If  one  of  the  justices,  making  the 

peal  from  Probate,  39  Conn. ,  254.  order  of  affiliation,  is  a  cousin  of  the 

Where  a  party  stipulates  by  contract  mother  of  the  bastard,  the  proceedings 

to  be  bound  by  the  decision  of  the  will,  on  certiorari,  be  quashed:    State 

"  principal  engineer  of  the  company,"  a.  Overseer  of  Walpack,  38  N.  J.  Law, 

lie  is  bound  by  his  decision  though  he  200. 

be  a  stockholder,  no  fraudulent  con-  To  exclude  a  judge  from  sitting  in  a 

cealment    being    alleged  :    Ranger    v.  cause  by  reason  of  Kinship,  under  the 

Great  Western,  ete.,  3  H.  L.  Cas.,  72.  provision  of  the  Revised  Statutes  (2  R. 

By  statute,  damage  done  to  a  road  S.,  275,  §  2),  prohibiting  him  from  sit- 
by  a  railroad  company  or  as  to  the  re-  ting  in  any  cause  "  in  which  ^le  is  in- 
pair  thereof  by  them  in  making  the  terested,  or  in  which  he  would  be  ex- 
railway,   were  to  be  referred  to  two  eluded  from  being  a  juror  by  reason  of 
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consanguinity  or  affinity  to  either  of  poration,  see  also  Matter  of  Albany, 
the  parties,"  snch  kinship  most  exist  etc.,  v.  Cramer,  7  How.  Pr.,  164. 
between  him  and  some  person  who  is  See  Jackson  «.  Rath  bone,  8  Cow., 
actually  a  party;  it  is  not  enough  that  296  ;  Peck  v.  Mayor,  8  N.  Y.,  489. 
he  is  related  .to  some  person  not  a  When  an  action  pending  in  the 
party  who  is,  or  may  be,  interested  in  county  court  is  called  for  trial,  and  it  is 
the  cause.  by  the  consent  of  the  parties  sent  to  a 
The  fact,  therefore,  that  a  stock-  referee  to  hear  and  determine,  the  fact 
holder  in  a  corporation,  which  is  a  that  the  county  judge  is  disqualified 
party,  is  a  relative  of  a  judge  within  from  sitting,  by  reason  of  relationship, 
the  prohibited  degree,  does  not  dis-  to  one  of  the  parties,  does  not  render 
qualify  the  judge  from  sitting,  as  the  such  order  void,  or  the  judgment  en- 
stockholder,  although  interest^,  is  not  tered  upon  the  report  of  the  referee 
a  party.  invalid  :  Bell  v.  Vemoy,  18  Hun,  125. 
Consanguinity  was  not  a  disqualifica-  The  relationship  which  is  formed  by 
tion  at  common  law  :  the  disability  marriage  is  not  dissolved  by  the  death 
rests  wholly  upon  the  statute,  and  can-  of  one  of  the  parties  withoat  issue,  so 
not  be  extended  beyond  its  terms.  that  a  husband  whose  wife  died  child- 
It  seems  that  where  a  judge  is  inter-  less  cannot  afterwards  act  as  a  judge 
ested  in  any  matter  brought  before  in  a  case  to  which  her  nephew  is  a 
him,  it  will  be  deemed  a  "cause"  party:  Beckquet «.  Lempriere,  1  Knapp 
within  the  intent  of  the  provision  of  P.  C,  876. 

said  statute  disqualifying  him  because  Where  a  cause  was  tried  by  a  jury 

of   interest.     But    the    provision    dis-  before  a  justice,  who  was  half-uncle  to 

qualifying  because  of  kinship  is  only  the  plaintiff's  wife,   the   relationship 

applicable  to  a  case  where  there  are  was  held  too  remote  to  disqualify  him 

parties  adverse  to  each  other,  or  where  from  acting. 

some  question  is  to  be  determined  be-  The  relationship,  to  amount  to  a  dis- 

tween  two  or  more  parties.  qualification,  must  be  so  near  as  to  af- 

Upon  petitions  of  the  trustees  and  ford  of   itself   evidence  of    partiality 

creditors  of  D.  &  S.  M.  Co.,  a  manu-  and  fraud  :   Eggleston  v.  Smiley,  17 

facturing     corporation,    organized    in  Johns.,  183. 

Cayuga  county,  an  order  was  granted  That  the  defendant  married  the  sis- 
ex  parte  appointing  a  receiver  of  said  ter-in-law  of  the  judge's  wife,  does  not 
company  in  pursuance  of  the  provi-  disqualify  the  latter  from  presiding: 
sions  of  the  acts  relating  to  such  cor-  Fort  v.  West,  58  Geo.,  584. 
porations  in  Herkimer  and  Cayuga  (§  3,  A  new  trial  will  not  be  granted  on 
chap.  861,  Laws  of  1852,  made  appli-  account  of  the  relationship  of  one  of 
cable  to  Cayuga  county  by  chap.  179,  the  jury,  provided  the  party  had  an 
Laws  of  1853),  and  on  motion  of  the  opportunity  to  object  at  the  trial  and 
receiver  an  order  was  granted  by  the  neglected  to  do  so :  2  Graham  &  Wat. 
same  judge  directing  an  assessment  New  Trials,  238 ;  Hilliard  on  New 
upon  the  stockholders.  These  orders  Trials  (1st  ed.),  153 ;  Eggleston  «. 
were  set  aside,  upon  the  ground  that  Smiley,  17  Johns.,  138. 
the  judge  who  granted  them  was  re-  Whenever  the  judge  of  a  court  is 
lated  by  marriage  within  the  ninth  de-  notified  in  any  manner,  whether  by 
gree  to  several  of  the  stockholders  of  affidavit  or  by  the  mere  suggestion  of 
the  company.  Held,  error  :  that  the  a  party,  that  a  cause  in  which  he  has 
stockholders  were  not  parties  to  the  acted  as  counsel  is  pending  before  him, 
proceedings  :  Matter  of  Dodge,  etc.,  77  it  is  his  privilege,  as  well  as  his  duty, 
N.  Y.,  102,  reversing  14  Hun,  440,  com-  to  refuse  to  -try  such  cause,  and  to  set 
menting  on  Place  v.  Butternuts,  etc.,  the  same  for  trial  before  some  other 
28  Barb.,  503,  questioning  Wash.  Ins.  judge  :  Joyce  v.  Whitney,  57  Ind.,  550. 
Co.  V.  Price,  Hopk.  Chy.,  1,  and  Foote  The  statute  (Comp.  L.,  §  4066,)  for- 
V.  Morgan,  1  Hill,  654,  and  distinguish-  bids  a  circuit  judge,  after  having 
ing  Baldwin  v.  McArthur,  17  Barb.,  called  another  judge  to  hold  the  court 
415,  Riven  burgh  «.  Henness,  4  Lans.,  and  preside  at  the  trial,  from  appear- 
208.  ing  in  a  criminal  prosecution  and  tak- 
That  a  judge  is  not  disqualified  from  ing  charge  of  the  case  as  the  assistant 
being  related  to  a  stockholder  of  a  cor-  of  the  prosecuting  attorney. 
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The  fact  that  sach  judge  had  pre-  which  he  had  acted  as  counsel :  Dar- 

vlously  sent  in  his  designation,  which  ling  f>.  Pierce,  15  Hun,  542. 

was  to  take  effect  five  days  thereafter,  Representing,   as  attorney,   a  third 

and  that  he  intended  to  act  no  more  person  not  a  party  to  the  suit  in  pro- 

officially.  does  not  affect  this  question,  ceedings  against  a  receiver  in  said  suit, 

The  statute  is  imperative,  and  does  not  does  not  disquality  such  person  from 

depend  at  ail  upon  any  other  circum-  hearing  as  jud^  the  case  between  the 

stance  than  the  present  possession  of  parties,  when  tiie  equities  of  such  case 

the  office.  are  independent  of  the  rights  and  not 

It  cannot  be  said  that  this  error  was  connected  with  the  case  of  such  third 

one  which  could  not  injure  the  pris-  p^i'son  :  State  v.  Jacksonville,  etc.,  15 

oner ;  or  that,  in  legal  contemplation,  Florida,  201. 

it  could  make   no  difference  to  him  A  counsel  in  a  cause  being  afterwards 

whether   he    was    prosecuted  by  one  raised  to  the  bench  is  not  thereby  pre- 

counsel  or  another.     Whatever  is  for-  eluded,  at  common  law,   from  taking 

bidden  on  grounds  of  public  policy,  in  part  in  the  hearing  and  discussion  of 

connection  with  a  trial,  the  party  con-  that  cause ;  but  he  may  properly  (un- 

cerned  may  except  to  ;  and  the  correct-  less  his  doing  so  would  entail  great  in- 

ness  of  motive,  the  high  standing  and  convenience  and  expense  on  the  parties, 

upright  character  of    the  officer  con-  or  perhaps  from  his  being,  as  in  chan- 

cerned,  cannot  be  considered  on  such  eery,  the  sole  judge  of  the  court,  amount 

an  exception,  and,  consequently,  can-  to  a  denial  of  justice,)  decline  to  take 

not  be  an  answer  to  it :   Bashford  f>.  part    in    such  hearing  and   decision : 

People,  24  Mich.,  244.  Thellusson  v.  Rendleshaw,  7  H.  L.  C, 

Smith,  a  surrogate  of  Cortland  coun-  429. 

ty,  acting  as  attorney  and  counsel  for  At  common  law  the  recusation  of  a 

the  plaintiff  Darling  in  an  action  against  judge,  except  in  special  cases,  does  not 

the  executors  of  one  Pierce,  recovered  a  affect  the  jurisdiction,  but  is  merely  a 

judgment  which  was  entered  December  ground  to  set  aside  the  verdict  on  error 

28,   1871.     The    executors   were  then  or  appeal. 

compelled  to  account  before  the  district  Hence  when  any  cause  of  recusation 

attorney,   acting  as  surrogate,   and  a  or  exception  to  a  judge  exists,  such  as 

distribution  of  the  assets  was  ordered,  that  he  is  interested  in  the  result  of  a 

the  decree  being  made  May  17,  1872.  suit,  or  is  related  to  the  parties,  or  has 

On  that  day  the  plaintiff  paid  the  sur-  been  ofcounsel,  his  acts  and  proceedings 

rogate  in  full  for  his  services  as  attor-  as  judge,  though  erroneous,  are  ordi- 

ney  and  counsel,  and  he  then  ceased  to  narily  voidable  only,  and  not  absolutely 

act  as  such.     October  12,   1876,  both  void. 

executors  having  died,  an  administrator  In  such  a  case  the  j urisdiction  may  be 
with  the  will  annexed  was  appointed,  prorogued,  or  the  exception  waived  by 
On  the  next  day  plaintiff  filed  a  petition  the  party  proceeding  with  the  prose- 
before  Smith,  the  surrogate,  praying  cution  or  the  defence,  after  full  knowl- 
for  a  sale  of  the  real  estate  of  Pierce  edge  of  the  existence  of  just  ground  of 
to  pay  the  amount  due  on  his  judgment,  recusation,  without  making  objection. 
Such  proceedings  were  had  that  an  The  acts  of  a  judge  of  probate  are 
order  was  made  requiring  such  sale  to  absolutely  void  in  cases  in  which  he 
be  made.  is  forbidden  by  statute  to  sit  or  act  as 

Held,  that  as  the  surrogate  had  acted  judge,  and  in  cases  where  his  juri.sdic- 

as  attorney  and  counsel  in  recovering  tion  over  a  case  is,  for  special  reHsous 

the  judgment  on  which  the  order  of  conferred  upon  another  judge, 

sale    was  based,   he   was  disqualified  Where  a  judge  of  probate  acts  a.s 

under  section  81  of  chapter  280  of  1847  counsel  in  a  cause  in  which  he  also  acts 

from  acting  on  the  application  for  such  as  judge,  his  acts  as  judge  are  nr»t.  un- 

sale.  der  our  statute,  absolutely  void,  but 

Semble,   that  it  would  be  improper  voidable  on  appeal :  Steams  v.  Wright* 

for   him  to    act    in    such  case,   even  61  N.  H.,  600. 

though  there  were  no  statute  in  express  The  jurisdiction  of  a  magistrate  to 

terms  disqualifying  a  judicial  officer  try  an  action  under  the  Gen.  Sts.,  c.  187, 

from  adjudicating  upon  a  matter  as  to  for  possession  of  land,  which  the  plain- 
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tiff  cl&ims  by  virtue  of  a  written  lease  Under  the  new  constitation  of  thii 
from  the  owner,  is  not  ousted  by  the  fact  State,  it  is  the  right  and  the  duty  of  a 
that,  some  days  before  the  action  was  judge  of  the  Court  of  Appeals  to  take 
be^un,  the  magistrate  drew  the  lease  part  in  the  determination  of  causes 
ana  a  month  before  wrote  a  notice  from  brought  up  for  review  from  a  snbordi- 
the  owner  to  the  defendant  to  quit  the  nate  court,  of  which  he  was  a  member, 
premises,  or  by  the  fact  that  he  was  and  in  the  decision  of  which  he  took 
the  only  subscribinfi^  witness  to  the  part  in  the  court  below :  Pierce  v.  De- 
lease  :  Cook  V.  Berth,  102  Mass.,  372.  lamater,  1  N.  Y.,  17. 


[4  Qneen*8  Bench  Division,  887.] 
May  17,  1879. 

337]  *Langdon,  Appellant ;  Howells,  Respondent. 

Railway  Company — TSraveUing  wiOw^U  havina  previotuly  paid  Fare — Intent  to  atfoid 
Payment  of  Fare^Railways  Clauses  Consolidation  Act,  1846  (8  VicL  e.  20),  *.  108. 

The  respondent  who  was  travelling  on  the  G.  W.  Railway  in  a  train  going  to  N. 
produced  tlie  "  forward  half*  of  a  tourist  return  Ucket  from  L.  to  N.  and  back.  This 
ticket  had  been  originally  issued  to  another  person  and  was  stated  on  the  back 
thereof  to  be  not  transferable.  The  original  taker  had  used  the  ticket  as  far  as  H. 
on  tlie  way  from  L.  to  N.,  but  then  proceeded  on  a  different  route  and,  consequently 
not  having  given  up  the  forward  half  of  the  ticket,  sold  it  to  the  respondent  who 
was  travelling  with  it  between  H.  and  N. : 

field,  that  the  respondent  was  liable  to  be  convicted  under  8  <&  9  Vict  c  2C 
s.  108,  for  travelling  without  having  previously  paid  his  fare  with  intent  to  avoid  pay- 
ment thereof. 

Cask  stated  by  justices  under  20  &  21  Vict.  c.  43. 

A  complaint  had  been  preferred  by  the  appellant  against 
the  respondent  under  section  103  of  8  Vict.  c.  20,  for  that 
the  respondent  on  the  10th  day  of  November,  1878,  at  the 
parish  of  Neath,  in  the  borough  of  Neath,  in  the  county  of 
Glamorgan,  unlawfully  did  travel  in  a  certain,  that  is  to  say, 
338]  a  third  class  *carriage  belonging  to  the  Great  West- 
ern Railway  Company,  without  having  previously  paid  his 
fare,  and  with  intent  to  avoid  payment  thereof  contrary  to 
the  statute  in  such  case  made  and  provided. 

It  appeared  that  the  respondent  was  travelling  in  a  down 
train  which  arrived  at  Neath,  and  on  being  asked  for  his 
ticket  there  he  produced  the  forward  half  of  a  tourist  return 
ticket  which  had  originally  been  issued  at  Ludlow  for  New 
Milford,  but  not  to  the  respondent.  He  stated  to  the  ticket 
examiner  that  he  took  the  ticket  at  New  Milford,  but  that 
they  had  collected  the  wrong  half  at  Ludlow.  The  respond- 
ent was  allowed  at  the  time  to  go  on  to  New  Milford,  but 
afterwards  the  complaint  was  preferred.  It  was  subse- 
quently admitted  by  the  respondent  that  he  had  given  3^. 
for  the  forward  half  of  the  ticket  so  produced  by  him  to  the 
man  who  had  originally  taken  the  ticKet,  but  who  it  appear- 
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ed  having  used  it  from  Ludlow  to  Hereford  had  then  trav- 
elled via  Hay  and  Brecon  to  Cardiff,  and  consequently  had 
not  given  up  the  forward  half  of  the  ticket.  It  appeared 
that  the  tourist  tickets  had  the  words  '* not  transferable" 
printed  on  the  back. 

One  of  the  two  magistrates  who  heard  the  complaint  was 
in  favor  of  convicting  the  respondent,  but  the  otner  was  of 
the  opposite  opinion,  and  considered  that  it  was  not  neces- 
sary  for  a  railway  traveller  personally  to  pay  his  fare,  and 
that  as  it  was  proved :  first,  that  the  proper  fare  had  been 
paid  in  the  first  instance  for  tlie  ticket  witn  which  respond- 
ent was  found  travelling  though  not  by  respondent  him- 
self ;  secondly,  that  travellers  holding  tourist  tickets  were 
allowed  to  break  their  journeys ;  thirdly,  that  respondent 
was  still  travelling  on  a  part  of  the  line  for  which  the  half 
ticket  was  at  all  events  available  for  the  use  of  the  person 
to  whom  it  was  issued  (it  having  been  issued  on  the  28th  of 
September  and  in  force  for  two  months) ;  he  was  not  liable 
to  be  convicted  of  an  offence  under  the  section  above  men- 
tioned, and  that  although  the  words  ''not  transferable" 
were  printed  on  the  back  of  the  railway  ticket  the  holder 
of  a  transferred  ticket  ought  not  to  be  treated  as  guilty  of  a 
fraud  under  the  act  of  Parliament,  but  should  either  have 
been  proceeded  against  by  a  civil  action  or  at  most  for  a 
breach  of  some  by-law  of  the  company  under  which  pos- 
sibly the  indorsement  of  the  words  "not  transferable"  was 
made. 

In  the  result  the  magistrates  dismissed  the  complaint. 
The  *question  for  the  court  was  whether  the  com-  [339 
plaint  was  rightly  dismissed,  and  if  not  the  case  was  to  be 
remitted  to  the  magistrates. 

C.  8.  O.  Bowen,  for  the  appellant,  contended  that  the 
magistrates  ought  to  have  convicted  the  respondent.  He 
cited  Benthamv.  Hoyle{^)\  D^ardenv.  Townseiidf^). 

No  counsel  appeared  for  the  respondent. 

CocKBURN,  Cf.J. :  I  think  that  the  case  comes  within  the 
provisions  of  the  statute.  It  is  not  a  case  of  a  single  ticket 
taken  by  A.,  but  which  A.  being  unable  to  use  it  hands  over 
to  B.,  a  case  which  possibly  might  admit  of  different  consider- 
ations. The  ticket  was  a  return  ticket  which  the  company 
issues  at  a  cheaper  rate  because  they  find  it  advantageous 
to  issue  tickets  to  persons  intending  to  return  at  a  cheaper 
rate.  If  it  is  given  by  the  original  taker  to  a  person  who 
seeks  to  use  it  for  a  single  journey,  and  so  to  travel  at  the 
cheaper  rate  for  such  journey,  it  seems  to  me  clear  that  such 

(»)  8  Q.  B.  D.,  289.  («)  Law  Rep.,  1  Q.  B.,  10. 

28  Eng.  Rep.  100 


i 
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person  does  travel  without  having  previously  paid  his  fare 
with  intent  to  avoid  payment  thereof  within  the  meaning  of 
the  act.     The  case  must  be  remitted  to  the  magistrates. 
Manisty,  J.,  concurred. 

Judgment  for  appellant. 

Solicitor  for  appellant :  R,  It.  Nelson. 

See  ante,  p.  268  note.  company  will  be  relieved  from  respon- 

The  right  of  a  railroad  company  to  sibility  if  it  be  shown  that  an  injury 

make  reasonable  rules  for  its  own  pro-  was  received  in  consequence  of  a  viola- 

tection  and  for  the  safety  and  conven-  tion  of  the  rule,  and  this  notwithstand- 

ience  of  passengers  has  been  frequently  ing    the    fact   the    negligence  of  the 

recognized.  company's  servant  was  the  cause  of  the 

A  passenger  who  voluntarily  leaves  accident, 
his  proper  place  in  the  passenger  car  of  A  conductor  of  a  railroad  train  can- 
a  railroad,  in  violation  of  the  rules  of  not,  in  violation  of  a  known  rule  of  the 
the  company,  to  ride  in  the  baggage  company,  license  a  man  to  occupy  a 
car,  or  other  known  place  of  danger,  place  of  danger  so  as  to  make  the  oom- 
and  is  inj ured  in  consequence  of  such  vi-  pany  responsible, 
olation,  cannot  recover  damages  there-  A  conductor  cannot  waive  a  rule 
for.  which,  by  its  very  terms,  he  is  corn- 
It  seems  this  would  not  apply  to  an  manded  to  enforce.  He  may  neglect  to 
accident,  the  result  of  a  brief  visit  to  enforce  it,  and  where  the  rule  is  a  mere 
the  baggage  car  to  give  some  needed  police  arrangement  of  the  company, 
directions  about  a  passenger's  baggage  such  neglect  may,  perhaps,  amount  to 
to  have  it  re-checked,  or  for  any  other  a  waiver  as  between  the  passenger  and 
legitimate  purpose  ;  but  to  a  person  who  the  company.  But  when  the  rule  is 
rides  in  a  baggage  car  in  violation  of  a  for  the  protection  of  human  life,  the 
known  rule  of  the  company  and  who  case  is  different :  Penn.  K.  R.  «.  Lang- 
is  injured  in  consequence  of  such  vio-  don,  92  Penn.  St.  R.,  21,  distinguish- 
lation.  ing  O'Donnell  9.  Allegheny.  59  id.,  239  ; 

Where  the  rule  of  a  company  is  in-  Creed  v.  Penn.  R.  R.  Co.,  86  id.,  139. 
tended  for  the  safety  of  passengers,  the 


[4  Queen's  Bench  Division,  342.] 
March  4;  May  17,  1879. 

342]        *  At  WOOD  and  Others  v.  Sellar  &  Co. 

Skip  and  Shipping — General  Average — Practice  of  Average  Adjwtten — PutHng  into 
Port  of  Refuge  to  repair — Expense  of  reshipping  Cargo  and  leaving  Port  of  Refuge, 

A  ship  on  her  vo^'age  with  cargo  to  Liverpool  encouDtcring  severe  weather,  the 
foretopmust  had  to  be  cut  away  and  in  its  fall  caused  other  damage  to  the  ship, 
which  was  thereby  compelled  to  put  into  port  to  repair.  In  order  to  effect  the 
repairs,  and  to  enable  the  ship  to  proceed  on  her  voyage,  it  was  necessary  to  dis- 
cbars^e  a  portion  of  the  cai^,  and  expense  was  incurred  in  landing  and  warehousing 
it.  The  repairs  having  been  effected  expense  was  incurred  in  reshipping  such  por- 
tion of  the  cargo.  Further  expense  was  incurred  for  pilotage  and  other  charges  in 
respect  of  the  ship's  leaving  the  port  of  refuge  and  proceeding  upon  her  voyage. 
The  ship  ultimatel}'  reached  her  destination  in  safety.  It  has  been  for  from  sev- 
enty to  eighty  years  the  practice  of  English  average  {tdjustcrs  in  adjusting  losses 
where  ships  have  put  into  port  to  rofit,  whether  such  putting  into  port  has  been 
occasioned  by  a  general  average  sacrifice,  or  a  particular  average  loss,  to  treat  the 
expense  of  discharging  the  cargo  as  general  average,  but  the  expense  of  warehousing 
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it  as  particular  average  on  the  cargo,  and  the  expense  of  reshipment  of  the  cargo  and 
pilot^e,  port  charges,  and  other  expenses  incurred  to  enable  the  ship  to  proceed  on 
her  voyage  as  particular  average  upon  the  freight.  The  owners  of  the  ship  claimed 
to  have  the  above  mentioned  expenses  of  warehousing  and  reshipment  of  cargo,  and 
the  pilotage  and  other  expenses  of  leaving  the  port,  treated  as  matter  of  general 
average,  and  sued  the  owners  of  the  cargo  for  contribution  in  respect  thereof: 

Held  (by  Cockburn,  C.  J.,  and  Mellor,  J.,  Manisty,  J.,  dissenting),  that  the  plain- 
tiffs were  entitled  to  recover  on  the  ground  that  the  expenses  were  all  incurred  in 
furtherance  of  the  common  purpose  of  prosecuting  the  adventure,  and  for  the  benefit 
of  the  cargo  as  well  as  the  ship. 

By  Manisty,  J.,  the  above  mentioned  practice  of  average  adjusters  having  existed 
for  so  long  a  period  must  be  deemed  to  be  the  general  mercantile  usage  of  this  coun- 
try, and  as  such  to  have  th0  force  of  law. 

Special  case  stated  in  an  action  by  the  plaintiffs  as 
owners  of  the  Sullivan  Sawin,  to  reco;^er  £13  145.  9^.,  in 
respect  of  a  general  average  contribution  from  the  defend- 
ants as  owners  and  consignees  of  certain  goods  on  board  the 
said  vessel. 

1.  The  plaintiffs  are  the  owners  of  the  ship  Sullivan 
Sawin,  and  the  defendants  are  owners  and  consignees  of 
goods  shipped  on  board  the  said  vessel  on  the  voyage  here- 
inafter mentioned. 

2.  The  said  vessel  sailed  from  Savannah  for  Liverpool  on 
the  10th  of  February,  1877,  and  encountered  severe  weather 
in  consequence  of  wnich  a  general  average  sacrifice  became 
necessary,  and  *was  made,  the  master  being  compel-  [343 
led  to  cut  away  the  foretopmast,  the  fall  of  which  occasioned 
further  damage  to  the  vessel,  which  was  thereby  compelled 
to  put  into  Charleston  on  the  2l8t  of  February,  1877,  to 
repair  the  said  damage. 

3.  In  order  to  effect  the  said  repairs,  and  to  enable  the 
vessel  to  proceed  on  her  voyage,  it  was  necessary  to  dis- 
charge a  portion  of  the  cargo,  and  expenses  were  incurred 
in  landing,  warehousing,  and  reshipping  the  same,  and 
further  expenses  were  incurred  at  Charleston  for  pilotage 
and  other  charges  paid  in  respect  of  the  ship  leaving  port 
and  proceeding  upon  her  voyage.  The  said  vessel  aiter- 
wards  completed  her  voyage,  and  discharged  her  cargo  at 
Liverpool. 

4.  It  is  and  for  from  seventy  to  eighty  years  past  has  been 
the  practice  of  British  average  adjusters  in  adjusting  losses 
in  cases  where  ships  have  put  into  port  to  refit,  whether 
such  putting  into  port  has  been  occasioned  by  a  general 
average  sacrifice,  or  a  particular  average  loss,  to  treat  the 
expense  of  discharging  the  cargo  as  general  average,  the  ex- 
pense of  warehousing  it  as  particular  average  on  the  cargo, 
and  the  expense  of  the  reshipment  of  the  cargo,  pilotage, 
port  charges,  and  other  expenses  incurred  to  enable  the 
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ship  to  proceed  on  her  voyage  as  particular  average  apon 
the  freight.  Cases  of  putting  into  port  in  consequence  of 
general  average  sacrifice  only,  and  where  there  is  no  particu- 
lar average  loss  at  all  are  not  of  frequent  occurrence,  but 
such  cases  and  cases  where  the  substantial  cause  of  the  put- 
ting into  port  is  a  general  average  sacrifice  are  sufficiently 
common  to  establish  a  regular  practice  of  treating  the  ex- 
penses in  case  of  a  general  average  sacrifice  in  the  way  above 
described. 

6.  Average  adjusters  regulate  their  rules  of  practice  in  ac- 
cordance with  what  they  consider  are  the  legal  principles 
applicable  to  the  subject.  There  is  an  association  of  aver- 
age adjusters  which  holds  meetings  from  time  to  time  at 
which  the  rules  of  practice  are  discussed  and  altered  or  mod- 
ified with  reference  to  legal  decisions. 

6.  In  March,  1876,  one  eminent  average  adjuster  formed 
the  opinion  that  the  practice,  as  above  described,  was  wrong, 
and  that  all  such  expense  as  heretofore  described  up  to  the 
time  when  the  ship  was  again  at  sea,  and  had  resumed  her 
344]  voyage  ought  to  be  *charged  to  general  average ;  and 
since  March,  1876,  the  said  average  adjuster  has  made  up 
adjustments  in  two  or  three  cases  of  the  kind  in  accordance 
with  his. said  opinion,  but,  the  practice  of  British  average 
adjusters  as  above  described  has  remained  unaltered. 

7.  The  case  of  the  said  ship,  the  Sullivan  Sawin,  was  put 
into  the  hands  of  the  said  average,  adjuster  to  prepare  the 
adjustment,  which  he  did  in  accordance  with  his  said  opin- 
ion, charging  the  whole  of  the  said  expenses  to  general  aver- 
age, and  the  plaintiffs  have  brought  this  action  against  the 
defendants  to  recover  the  contribution  appearing  to  be  due 
from  them  in  respect  of  their  goods  upon  the  footing  of  the 
said  adjustment.  The  defendants  have  always  been  willing 
to  pay  a  general  average  contribution  upon  the  footing  of 
an  adjustment  made  up  in  accordance  with  the  practice  of 
British  average  adjusters  as  above  described,  but  deny  their 
liability  to  pay  upon  the  footing  of  the  said  average  adjust- 
ment which  has  been  so  prepared  as  aforesaid,  and  this  ac- 
tion was  brought  for  the  purpose  of  determining  whether  or 
not  they  are  so  liable. 

8.  The  plaintiffs  contend  that,  notwithstanding  the  said 

{)ractice  of  British  average  adjusters,  they  are  entitled  to 
lave  the  whole  of  the  said  expenses  brought  into  general 
average,  and  to  receive  a  contribution  from  the  defendants 
accordingly,  and  the  defendants  contend,  firstly,  that  apart 
from  the  said  practice  general  average  expenditure  ceases 
in  such  cases  when  the  cargo  has  been  discharged  from  the 
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ship ;  and,  secondly,  that  the  said  practice  of  average  ad- 
justers is  a  valid  and  binding  custom,  regulating  the  treat- 
ment of  the  said  expenses,  and  the  contribution  to  be  paid 
by  the  defendants. 

The  question  for  the  opinion  of  the  court  is :  Whether 
the  plaintiffs  are  entitled  to  recover  against  the  defendants 
a  contribution  in  excess  of  what  would  be  payable  accord- 
ing to  the  said  practice  of  average  adjusters  as  stated  in 
this  case. 

March  4.  Coh&ii^  Q.C.  (J".  (7.  Mathew^  with  him),  for  the 
plaintiffs:  First,  with  regard  to  the  law  independently  of 
any  alleged  custom.  The  English  law  has  no  doubt  estab- 
lished distinctions,  unknown  to  the  laws  of  most  other  coun- 
tries, between  expenses  of  putting  *into  a  port  of  [345 
refuge  and  landing  cargo,  and  those  of  reshipping  the  cargo 
and  leaving  the  port  for  the  prosecution  of  the  voyage.  But 
in  the  present  case  the  basis  of  the  argument  for  the  plain- 
tiffs is  that  the  whole  of  the  expenses  here  in  question  were 
the  consequences  of  a  general  average  sacrifice.  The  cutting 
away  of  the  mast  was  a  general  average  act,  and  the  neces- 
sary consequence  of  that  act  was  the  further  damage  that 
happened  to  the  ship.  The  ship  having  been  thus  obliged 
to  put  into  port  in  consequence  of  imminent  danger  to  the 
whole  enterprise  arising  out  of  a  general  average  sacrifice, 
all  the  expenses  connected  therewith  are  general  average. 
No  doubt  when  a  ship  merely  puts  into  port  to  avoid  stress 
of  weather,  this,  though  it  may  be  an  act  of  prudence,  is  not 
in  the  nature  of  a  general  average  sacrifice,  and  there  such 
expenses  as  these  would  not  be  general  average.  But  it  is 
contended  that  in  the  present  case,  inasmuch  as  all  these 
expenses  were  the  consequence  of  a  general  average  sacrifice, 
not  only  the  expense  of  discharging  the  cargo,  but  also  the 
expenses  of  warehousing  and  reshipping  it,  and  the  pilotage 
and  other  expenses  of  leaving  the  port  of  reifuge  were  general 
average.  [He  cited  on  this  point,  in  addition  to  cases  refer- 
red to  in  the  judgments,  Lowndes  on  General  Average,  267, 
287 ;  Abbott  on  Shipping,  3d  ed.,  336  ;  2  Phillips  on  Insur- 
ance, 1326 ;  Hall  v.  Janson  (*).] 

Secondly,  the  finding  of  the  case  with  regard  to  the  prac- 
tice of  average  adjusters  is  immaterial.  For  the  purposes 
of  this  question  it  must  be  assumed  that  the  law  is  as  be- 
fore contended.  There  is  no  express  contract  here  in -the 
bill  of  lading  with  regard  to  adjustment  of  average,  as  there 
was  in  Stewart  v.  Pacific  Steam  Ship  Company  (").    The  con- 

O  4  E.  A  B.,  600 ;  24  L.  J.  (Q.B.),  97.  O  Law  Rep.,  8  Q.  B.,  88. 
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tracfc,  therefore,  would  be  thatadjastment  of  average  should 
be  according  to  English  law,  but  no  evidence  of  a  custom 
would  be  admissible  to  control  what  would  otherwise  be  the 
effect  of  the  contract  unless  such  evidence  also  raised  a  pre- 
sumption that  the  custom  was  known  to  the  party  to  be 
affected  by  it. 

Here  the  bill  of  lading  was  given  in  Savannah,  and  the 
ship  was  an  American  ship.  There  is,  it  is  submitted, 
nothing  to  show  that  this  practice  of  average  adjusters  was 
346]  known  to  the  plaintiffs.  *See  Mollett  v.  Robinson  ('). 
This  is  not  put  as  a  general  custom  of  trade,  but  merely  as 
the  custom  of  average  adjusters.  This  alleged  custom  is 
altogether  different  from  any  custom  that  has  been  held  good 
for  the  purpose  of  modifying  a  contract.  A  well-known  in- 
cident may  be  added  to  a  contract  on  the  ground  that  all 
parties  must  have  contemplated  it.  Average  adjusters  do 
not  profess  to  alter  the  law,  or  to  add  any  incident  to  the 
contract.  They  regulate  their  practice  in  accordance  with 
what  they  suppose  to  be  the  law  and  the  effect  of  the  de- 
cisions. Suppose  a  decision  to  have  been  unquestioned  for 
a  long  time,  but  to  be  at  length  overruled,  and  in  the  mean- 
time average  adjusters  have  all  regulated  their  practice  by 
it,  they  would  then  alter  their  practice.  This  shows  that 
this  practice  is  not  necessarily  meant  to  be  a  permanent  thing 
like  a  legal  usage.  [He  also  cited  on  this  point  Kirchner 
v.  Venus  (') ;  Norden  Steam  Ship  Company  v.  Dempsey  (*) ; 
Couturier  v.  Hastiei^).'] 

Webster y  Q.C.  {Fullarton^  with  him),  for  the  defendants: 
The  plaintiffs  wish  to  have  the  law  of  England  on  this  sub- 
ject assimilated  to  the  law  of  most  foreign  countries,  from 
which  it  at  present  differs.  But  the  result  would  be  to  sub- 
stitute for  a  plain  and  simple  rule  one  involving  the  greatest 
diflBiculty  and  doubt.  At  present  the  law  is  clear.  If  a 
vessel  springs  a  leak  or  is  in  any  other  imminent  peril  and 
bears  up  for  a  port  of  refuge,  the  expenses  of  entering  the 
port  of  refuge  and  unloading  for  repairs  are  general  aver- 
age on  the  ground  that  the  common  peril  was  the  cause  of 
the  going  into  port.  The  commencement  of  the  general 
average  act  is  the  bearing  up  for  the  port,  but  it  terminates 
when  ship  and  cargo  are  in  safety. 

What  difference  can  it  make  that  the  original  peril  is 
caused  by  a  general  average  act  %  If  the  damage  is  caused 
by  perils  of  the  sea,  and  there  is  a  common  danger  to  all 

(>)  Law  Rep.,  6  C.  P.,  646  ;  7  0.  P.,  84 ;        (»)  12  Moo.  P.  C.  861. 
1  Eng.  Rep.,  836;  7  H.  L.,  802;  14  Eng.         (»)  1  C.  P.  D.,  654. 
Rep.,  177.  (*)  8  Ex.,  40;  22  L.  J.  (Ex),  299. 


Vol  IV.]  QUEEN'S  BENCH  DIVISION.  799 

Atwood  V.  Sellar.  1879 

parties  to  the  enterprise,  the  English  law  regards  the  bear- 
ing up  for  the  port  of  refuge  as  a  general  average  act,  but 
why  IS  the  termination  oi  the  general  average  act  to  be 
affected  by  the  fact  that  its  commencement  must  be  put  a 
little  earlier  in  the  present  case,  viz.,  when  the  mast  was  cut' 
away  ?  In  realty  what  the  plaintiffs  contend  for  is  a  prin- 
ciple *which  the  English  courts  have  frequently  re-  [347 
fused  to  apply.  The  laws  of  the  foreign  countries  to  which 
reference  has  been  made  do  not  stop  short  where  the  con- 
tention for  the  plaintiffs  asks  the  court  to  stop  short.  They 
do  not  admit  any  distinction  between  the  expenses  of  en- 
tering the  port  of  refuge  and  unloading  the  cargo,  and  those 
of  reshippmg  the  cargo  and  leaving  the  port  to  prosecute 
the  voyage.  It  is  contended  that  the  law  of  England  is  uni- 
form in  all  cases,  viz.,  that  when  the  common  peril  has  ter- 
minated no  further  expense  incurred  is  general  average. 
[He  cited  on  this  point,  in  addition  to  cases  referred  to  in 
the  judgments,  Abbott  on  Shipping,  3d  ed.,  336;  and  6th 
ed.,  347.] 

Secondly,  the  custom  of  average  adjusters  as  found  by 
this  case  is  binding  unless  unreasonable.  The  law  of  all 
countries  is  that  the  port  of  destination  is  the  place  of  ad- 
justment, and  that  the  adjustment  must  be  regulated  by  the 
practice  there.  [He  cited  on  this  point:  Lohre  v.  Aitchi' 
sonn ;  Simands  v.  White i^),^ 

Cohen^  Q.C.,  in  reply. 

Cut.  adv.  vuU. 

May  16.     The  following  judgments  were  delivered : 

Manisty,  J.:  This  was  an  action  brought  by  the  plain- 
tiffs as  owners  of  the  American  ship  Sullivan  Sawin  to  re- 
cover from  the  defendants  as  owners  and  shippers  of  goods 
on  board  that  vessel  at  Savannah  a  small  sum  of  money 
(£13  14^.  dd,),  as  a  general  average  contribution  under  the 
following  circumstances. 

The  ship  sailed  from  Savannah  for  Liverpool,  on  the  lOth 
of  February,  1877,  and  encountered  severe  weather,  in  con- 
sequence of  which  a  general  average  sacrifice  became  neces- 
sary and  was  made  by  cutting  away  the  foretopmast,  the 
fall  of  which  occasioned  further  damage  to  the  vessel,  which 
was  thereby  compelled  to  put  into  Charleston  to  repair. 

In  order  to  effect  the  repairs  and  to  enable  the  vessel  to 
proceed  on  her  voyage,  it  was  necessary  to  discharge  a  por- 
tion of  the  cargo,  and  expenses  were  incurred  in  landing, 
warehousing,  and  reshipping  it.     Further  expenses  were 

0)  2  Q.  B.  D.,  601 ;  21  Eng.  R.,  226;  8  Q.  B.  D.,  558.  («)  2  B.  A  C,  806. 


800  QUEEN'S  BENCH  DIVISION.  [VoL  IV. 

1879  Atwood  V.  Sellar. 

—      ■      ■  I  !■■■■■■  ■■     —IIM     ■     ■     ■  IM    -  ^^^»^  —■■■■     ■■■■■■^^^^^^^^^^^^^^^■^^■^i^—  ^M^i^^^i^— ^^» 

also  incurred  at  Charleston  for  pilotage  and  other  charges  in 
respect  of  the  ship  leaving  Charleston  and  proceeding  on 
her  voyage, 

348]  *The  vessel  completed  her  voyage  and  discharged 
her  cargo  at  Liverpool. 

The  facts  are  more  fully  stated  in  a  special  case,  and  the 
question  to  be  decided  is  whether  the  plaintiffs  are  entitled 
to  have  the  expense  of  warehousing  that  portion  of  the 
cargo  which  was  discharged  at  Charleston,  and  the  expense 
of  reshipment  of  it  and  the  pilotage,  port  charges,  and 
other  expenses,  incurred  at  Charleston,  in  respect  of  the 
ship  leaving  that  port  and  proceeding  on  her  voyage  to  Liv- 
erpool, or  any,  and  if  so  which,  of  such  expenses  brought 
into  general  average. 

The  plaintiffs  contend  that  they  are  entitled  to  have  them 
all  brought  into  general  average.  The  defendants  contend 
that  by  the  law  and  usage  in  England  none  of  the  expenses 
in  question  are  the  subject  of  general  average,  but  are  par- 
ticular average,  the  expense  of  warehousing  being  particu- 
lar average  on  cargo,  and  the  expense  of  reshipment  of  the 
cargo  and  pilotage,  port  charges,  and  other  expenses  incurred 
to  enable  the  ship  to  proceed  upon  her  voyage  being  par- 
ticular average  on  freight. 

It  is  found  as  a  fact  in  the  case  that  it  is,  and  for  from 
seventy  to  eighty  years  has  been,  the  practice  of  British  av- 
erage adjusters  in  adjusting  losses  in  cases  where  ships  have 
put  into  port  to  relit,  whether  such  putting  into  port  has 
been  occasioned  by  a  general  average  sacrifice  or  a  particu- 
lar average  loss,  to  treat  the  expense  of  discharging  the 
cargo  as  general  average,  but  the  expense  of  warehousing  it 
as  particular  average  on  the  cargo  and  the  expense  of  the 
reshipment  of  the  cargo,  and  the  pilotage,  port  charges, 
and  other  expenses  incurred  to  enable  the  ship  to  proceed 
on  her  voyage  as  particular  average  upon  the  freight. 

Recently,  according  to  the  statement  in  the  special  case, 
one  eminent  average  adjuster  formed  the  opinion  that  this 
practice  is  wrong,  and  this  action  is  brought  to  have  the 
matter  judicially  decided.  It  is  necessary,  therefore,  to  con- 
sider what  is  the  law  of  England  with  respect  to  the  adjust- 
ment of  the  loss  in  question,  it  being  admitted  that  the  loss 
must  be  adjusted  according  to  that  law. 

The  principle  of  general  average,  or  general  contribution, 
is,  as  is  well  known,  derived  from  the  ancient  laws  of  the 
Rhodian  Republic.  It  was  imported  into  the  Roman  law 
349]    and  forms  a  *head  (*)  in  the  Digest  of  Justinian,  with 

Q)  De  lege  Rhoctia  de  jacta. 
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an  express  recognitioa  of  its  origin.  It  has  since  been 
adopted  by  all  commercial  nations,  bat  with  so  many  varia- 
tions,  in  different  nations,  as  to  the  application  of  the  prin- 
ciple that,  as  has  often  been  remarked  both  by  judges  and 
text  writers,  no  principle  of  maritime  law  has  been  followed 
by  more  variations  in  practice.  In  one  point  it  would  seem 
that  all  nations  agree,  namely,  that  in  the  absence  of  any 
particular  instrument  or  contract  the  place  at  which  the 
average  is  (as  between  owner  of  ship)  and  owner  of  goods) 
to  be  adjusted  is  the  place  of  the  ship's  destination  or  de- 
livery of  her  cargo.  As  regards  the  law  of  England,  it  was 
laid  down  in  the  year  1824  in  the  considered  judgment  of 
the  Court  of  King's  Bench,  delivered  by  Abbott,  C.J.,  in 
the  case  of  Simonas  v.  White  {%  that  '*  the  shipper  of  goods 
tacitly,  if  not  expressly,  assents  to  general  average  as  a 
known  maritime  usage  which  ma^,  according  to  the  events 
of  the  voyage^  be  either  beneficial  or  disadvantageous  to 
him — and  by  assenting  to  general  average  he  must  be  un- 
derstood also  to  assent  to  its  adiustment,  and  to  its  adjust- 
ment at  the  usual  and  proper  place,  and  to  all  this  it  seems 
to  us  to  be  only  an  obvious  consequence  to  add  that  he  must 
be  understood  to  consent  also  to  its  adjustment  according 
to  the  usage  and  law  of  the  place  at  which  the  adjustment 
is  to  be  made." 

Assuming  this  to  be,  as  I  think  it  is,  a  correct  exposition 
of  the  law  of  England,  it  seems  to  me  to  go  far  towards  de- 
ciding this  case  in  favor  of  the  defendants. 

But  it  is  said  on  the  part  of  the  plaintiffs  that  the  special 
case  does  not  find  what  has  been  the  usage  and  practice  of 
8hip*pers  and  shipowners  in  England,  but  only  what  has 
been  the  practice  of  British  average  adjusters. 

I  am  of  opinion  that,  in  the  absence  of  any  evidence  to 
the  contrary,  the  usaee  and  practice  of  average  adjusters 
for  so  great  a  length  of  time  must  be  deemed  and  taken  to 
have  existed  from  all  time,  and  to  have  been  acquiesced  in, 
and  so  to  have  become  the  usage  and  practice  of  shippers 
and  shipowners :  see  Stewart  v.  West  India  Pacific  Steam 
Ship  Co.  C). 

I  am  at  a  loss  to  comprehend  how  the  law  of  any  partic- 
ular *nation  as  to  general  average  can  be  arrived  at  [350 
except  by  ascertaining  what  has  been,  as  a  matter  of  fact, 
the  usage  and  practice  in  such  particular  nation  with  re- 
gard to  it. 

A  great  many  cases  were  cited  in  the  course  of  the  argu 

(«)  2  B.  A  C,  805-18. 
(*)  Law  Rep.,  8  Q.  B.,  88-94 ;  4  Eng.  Rep.,  229,  affirmed  6  Eng.  B.,  102. 

28  Eng.  Rep.  101 
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ment,  commencing  with  Plummer  v.  Wildman{\  which 
was  decided  in  the  year  1816,  and  ending  with  Slewart  v. 
West  India  and  Pacific  Steamship  Co.  (*),  decided  in  1873. 
I  do  not  propose  to  notice  many  of  those  cases.  Some  have 
been  expressly  or  impliedly  overruled ;  some  were  actions 
on  policies  of  insurance  or  bills  of  lading  containing  special 
provisions ;  others  contain  dicta  not  altogether  consistent 
with  the  usage  found  by  the  case.  But  it  seems  to  me  that 
Simonds  v.  White  (*),  Job  v.  Langton  (*),  and  WaUhew  v. 
Mavrojani{^\  coupled  with  the  finding  in  the  present  case 
as  to  what  has  hitherto  been  the  usage  and  practice  of  Brit- 
ish average  adjusters,  are  very  strong  if  not  conclusive  au- 
thorities in  favor  of  the  defendants.  I  have  already  adverted 
at  some  length  to  the  judgment  in  Simonds  v.  White  (*).  In 
Job  V.  Langton  (*)  it  was  held  that  expenses  incurred,  after 
the  cargo  was  in  safety,  in  getting  off  the  ship  and  towing 
her  to  Liverpool  for  repair  were  not  chargeable  to  general 
average  but  to  ship  alone.  I  notice  this  case  not  only  be- 
cause it  is  an  authority  in  favor  of  the  present  defendants, 
so  far  as  general  principles  are  concerned,  but  also  because 
Lord  Campbell,  C.  J.,  in  delivering  the  considered  judgment 
of  the  court  (consisting  of  himself  and  Coleridge,  Erie,  and 
Crompton,  Jj.),  says:  *'*' There  is  no  mercantile  usage 
stated  to  guide  us.  We  must  therefore  resort  to  the  general 
principles  on  which  this  head  of  insurance  law  rests  ;^  from 
which  I  infer  that  if  a  mercantile  usage  had  been  stated  the 
court  would  have  been  guided  by  it. 

In  Walthew  v.  Mavrojanii^)  (which  was  decided  in  the 
Exchequer  Chamber  in  the  year  1870  by  six  eminent  judges, 
affirming  a  judgment  of  the  Court  of  Exchequer)  the  ques- 
tion was  whether  the  expense  of  getting  a  sbip  off  a  bank 
on  which  she  had  been  stranded  by  a  storm  was  general 
average,  seeing  that  before  the  expense  was  incurred  the 
351]  cargo  had  been  discharged  and  warehoused.  *The 
court  held  that  it  was  not  general  average,  inasmuch  as, 
although  the  expense  was  incurred  with  the  view  and  for 
the  purpose  of  prosecuting  the  voyage,  it  was  incurred  after 
the  cargo  was  in  a  place  of  safety. and  when  the  ship  only 
was  in  peril.  Bovill,  C.  J.,  says,  at  p.  124 :  *'The  American 
courts  have  enlarged  the  limit  of  general  average  and  have 
included  within  the  description  of  extraordinary  expenses 
incurred  for  the  common  benefit  the  expenses  of  repairs  ren- 

0)  8  M.  A  S.,  482.  (*)  6  E.  A  B.,  779,  p.  790;  26  L.  J. 

(«)  Law  Rep.,  8  Q.  B.,  88;  4  Eng.  R.,    (Q.B.),  97. 
229.  C)  Law  Rep.,  6  Ex.,  116. 

(»)  2  B.  ^  C,  806, 
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dered  necessary  by  extraordinary  perils  and  made  at  an 
intermediate  port  for  the  purpose  of  prosecuting  the  voyage, 
and  have  in  some  other  respects  deviated  from  what  we 
consider  the  strict  rule,  but  the  English  courts  have  held 
strictly  that  unless  there  be  a  common  risk  and  a  voluntary 
sacrifice  or  an  extraordinary  expenditure  incurred  for  the 
joint  benefit  of  ship  and  cargo,  a  claim  to  general  average  is 
not  established."  And  a  little  further  on  the  same  learned 
judge  says :  "To  ground  a  claim  for  general  average  there 
must  be  a  danger,  actual  or  impending,  common  to  both 
ship  and  cargo  ;  here  the  cargo  was  safe  and  the  ship  only 
in  peril;  it  was  indifferent  to  the  owners  of  the  cargo 
whether  the  ship  floated  or  not,  and  there  was  therefore  no 
sacrifice  made  or  extraordinary  expense  incurred  to  save 
both  ship  and  cargo  or  for  the  common  benefit  of  both." 

In  the  same  case(*)  the  same  learned  judge  says,  *'The 
claim  has  been  put  on  the  ground  that  the  adventure  was 
not  complete,  and  that  until  it  was  terminated  there  was  a 
common  interest  that  it  should  be  carried  out ;  but  that 
argument  is  in  direct  contradiction  to  the  principle  laid 
down  with  respect  to  repairs  which  are  equallv  necessary  to 
enable  the  ship  to  complete  the  adventure,  but  which  are 
not  matters  for  general  average." 

In  these  observations,  which  are  very  pertinent  to  the 
present  case,  I  en tirelv  agree. 

Mr.  Cohen,  in  his  able  argument,  says  these  are  cases  in 
which  the  cause  of  the  extraordinar^y^  expenditure  was  an 
ordinary  peril  of  the  sea  unaccompanied  by  a  general  aver- 
age cause,  such  as  the  cutting  away  of  the  mast,  and  he  says 
that  the  existence  of  a  geneml  average  cause  distinguishes 
those  cases  from  the  present. 

Let  us  consider  that  proposition  practically.  One  ship 
meets  with  a  storm  so  severe  that  it  is  deemed  necessary 
for  the  safety  *of  ship  and  cargo  to  run  for  an  inter-  [352 
mediate  port,  and  it  succeeds  in  reaching  it  without  any 
voluntary  sacrifice  of  anj  part  of  the  ship  or  cargo.  An- 
other ship  meets  with  a  similar  storm,  and  finds  it  necessary 
to  run  for  an  intermediate  port,  but,  in  order  to  reach  it,  is 
obliged  to  make  a  voluntary  sacrifice  of  part  of  the  ship, 
say,  a  mainmast  or  part  of  the  cargo.  Why  should  there 
be  any  distinction  in  the  two  cases  with  respect  to  what  is  to 
be  deemed  general  and  what  is  to  be  deemed  particular  av- 
erage after  the  cargo  is  landed  in  a  place  of  safety  i  The 
cases  are  identical,  save  and  except  as  regards  the  loss 
caused  by  the  voluntary  sacrifice  of  part  of  the  ship  or  cargo. 

(')  Law  Rep.,  6  Ex.,  126. 
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I  am  unable  to  see  any  principle  upon  which  to  rest  the  dis- 
tinction suggested  by  Mr.  Cohen  ;  and  it  is,  so  far  as  I  know, 
unsupported  by  authority.  Certainly  none  has  been  cited 
in  support  of  it. 

Mr.  Cohen  further  contended  that  it  ought  not  to  be  pre- 
sumed that  foreigners  contract  with  reference  to  the  custom 
and  practice  of  England  in  regard  to  general  and  particular 
average,  and  that  inasmuch  as  the  Sullivan  Sawin  was  an 
American  ship,  and  the  cargo  was  shipped  at  Savannah,  the 
plaintiflEs  were  not  bound  by  the  usage  in  England.  That 
contention  is  in  direct  contradiction  to  the  law  as  laid  down 
in  Simonds  v.  White  (*),  which,  so  far  as  I  know,  has  never 
been  questioned. 

There  is  only  one  other  argument  put  forward  on  behalf 
of  the  plaintiffs  which  I  think  it  necessary  to  advert  to.  It 
is  said  that  the  court  should  adopt  the  principle  contended 
for  by  the  plaintiffs,  in  order  that  the  law  of  England  may 
be  conformable  to  foreign  law.  The  answer  to  this  argu- 
ment is  that  the  adoption  of  the  principle  contended  lor 
would  unsettle  the  usage  and  practice  which  has  hitherto 
existed  and  been  acted  upon  in  England,  while  it  would  still 
leave  the  usage  and  practice  of  many  other  nations  at  vari- 
ance with  that  of  England  and  of  each  other. 

I  think  it  is  much  safer  to  adhere  to  a  usage  which  has 
been  acted  upon,  for  aught  that  appears  to  the  contrary, 
ever  since  England  adopted  the  law  of  general  average,  than 
to  introduce  a  new  usage  for  no  other  reason,  that  I  can  per- 
ceive, than  that  such  new  usage  would  be  more  consonant 
with  strictly  logical  principles.  Such  an  alteration  ought, 
353]  in  niy  opinion,  to  be  effected,  if  at  all,  by  *le^islation, 
and  not  by  a  decision  of  a  court  of  law.  Moreover,  it  is  very 
immaterial  what  usage  any  particular  nation  may  have 
adopted  with  respect  to  particular  or  general  average,  so 
long  as  that  usage  has  been  uniformly  acted  upon,  and  so 
become  well  known  to  all  concerned. 

For  these  reasons  I  am  of  opinion  that  the  defendants  are 
entitled  to  judgment. 

The  judgment  of  Cockburn,  C.  J.,  and  Mellor,  J.,  was  de- 
livered by 

Cockburn,  C.J.:  This  was  a  case  of  general  average, 
arising  under  the  following  circumstances. 

The  plaintiffs'  ship,  the  Sullivan  Sawin,  sailed  from  Sa- 
vannah for  Liverpool  with  a  general  cargo.  Encountering 
a  storm,  the  master  found  it  necessary  to  cut  away  the  fore- 
topmast,  and  the  mast  in  falling  caused  such  further  dam- 

C)  2  B.  &.  C,  806. 
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age  as  rendered  it  necessary  to  put  into  Charleston  to  repair 
I  the  ship,  in  order  to  enable  it  to  prosecute  the  voyage.     To 

do  the  repairs,  it  became  necessary  to  unship  a  portion  of  the 
cargo,  and  to  land  and  warehouse  it,  and  the  repairs  of  the 
ship  having  been  completed,  the  goods  had  to  be  reshipped. 
Expenses  were  also  incurred  on  account  of  pilotage  and 
other  charges  on  the  ship  leaving  the  port  in  order  to  pro- 
ceed on  her  voyage.  The  voyage  was  completed,  and  the 
cargo  safely  discharged  and  delivered  at  Liverpool,  its 
proper  destination. 

The  plaintiffs,  the  shipowners,  claim  contribution  by  way 
of  general  average  from  the  defendants,  the  owners  of  the 
cargo,  in  respect  not  only  of  the  expense  of  entering  the 

Eort  and  of  discharging  the  cargo,  but  also  that  of  ware- 
ousing  and  reshipping  the  latter,  as  well  as  in  respect  of 
expenses  incurred  in  the  way  of  port  charges  and  pilotage 
on  the  occasion  of  the  vessel  again  putting  to  sea.  The 
defendants,  while  they  admit  their  liability  to  contribute  to 
the  expenses  of  entering  the  port  and  of  discharging  the 
cargo,  deny  any  liability  beyond  that  stage,  taking  their 
stand  on  the  usage  of  average  adjusters  in  tnis  country,  ac- 
cording to  which  the  expense  of  entering  the  port  of  refuge 
and  discharging  the  cargo  has,  under  such  circumstances, 
been  treated  as  general  average,  but  the  expense  of  ware- 
housing the  cargo  has  been  treated  as  particular  average  on 
the  cargo,  and  *that  of  the  reshipment,  pilotage,  port  [354 
charges,  and  other  expenses  incurred  to  enable  the  ship  to 
proceed  on  her  voyage,  as  particular  average  on  the  freight. 

That  such  has  been  the  practice  of  average  adjusters  in  this 
country  for  from  seventy  to  eighty  years  is  admitted ;  but 
the  plaintiffs  deny  the  validity  of  this  practice,  as  being  in- 
consistent with  the  principles  of  law  relating  to  average. 

Two  questions  present  themselves :  first,  what,  independ- 
ently of  this  practice  of  average  adjusters,  is  the  principle 
or  rule  of  law  applicable  to  the  case  ?  Secondly,  assuming 
the  practice  to  be  inconsistent  with  what  otherwise  should 
be  the  law,  having  subsisted  for  so  long  a  time,  must  it  be 
taken  to  ^jive  the  rule  properly  applicable  to  such  a  case  ? 

No  claim  being  made  by  the  plaintiffs  of  general  average 
in  respect  of  anything  expended  on  the  ship  itself — the  claim 
as  stated  in  the  case  l^ing  limited  to  the  expense  of  discharg- 
ing the  cargo,  and  of  warehousing  and  resnipping  it,  and  to 
expenses  incurred  for  pilotage  and  other  charges  on  the 
ship's  leaving  port — the  question  which  presented  itself  in 
Power  V.  Whitmore  (*)  and  in  Hallet  v.  Wigram  ("),  as  to  how 

(')  4  M.  A  S.,  141.  (»)  9  0.  B.,  680. 
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far  repairs  done  to  a  ship — even  to  the  extent  of  such  tem- 
porary repairs  only  as  would  be  necessary  to  enable  it  to 
proceed  on  the  voyage — may  be  the  sublect  of  general  aver- 
age, does  not  arise.  W'e  have  to  deal  only  with  the  expenses 
i^cnrred  on  entering  and  qnitting  the  p3rt,  and  in  unship- 
ping,  warehousing,  and  reshipping  the  cargo. 

Tnat  these  expenses  which,  according  to  the  practice  of 
average  adjusters  in  this  country,  are  thus  treated  as  par- 
ticular average,  should,  according  to  legal  principles,  be 
made  the  subject  of  general  average,  ap{>ears  to  me  to  flow 
necessarily  from  the  fundamental  principle  on  which  the 
whole  doctrine  of  geneal  average  rests,  namely,  that  all  loss 
which  arises  from  extraordinary  sacrifices  made,  or  ex- 
penses  incurred,  for  the  preservation  of  the  ship  and  cargo 
must  be  borne  proportionably  by  all  who  are  interested. 

The  contract  between  the  goods  owner  and  the  shipowner, 
on  a  charterparty  or  a  bill  of  lading,  being  for  the  convey- 
ance of  the  goods  to  a  given  port,  there  occurs  in  the  course 
of  the  voyage  a  state  of  things  which  is  not  provided  for  by 
355]  the  contract.  A  *8torm  arises ;  the  vessel  is  in  dan- 
ger; but  a  port  is  within  reach,  in  which,  in  the  common 
interest  of  all  concerned,  it  would  be  prudent  to  take  refuge. 
Or  it  becomes  necessary  to  cut  away  a  mast,  and,  as  a  con- 
sequence of  so  doing,  to  seek  an  intermediate  port  in  order 
to  replace  it.  Or  the  ship  sustains  damage  from  the  violence 
of  winds  or  waves,  which  renders  it  necessary,  for  the  com- 
mon safety  of  ship  and  cargo,  and  for  the  further  prosecu- 
tion of  the  adventure,  to  seek  a  port  at  which  repairs  which 
have  become  necessary  for  the  safe  prosecution  of  the  voyage 
may  be  effected. 

The  result  is  that,  in  theory  at  least,  a  new  arrangement 
not  contemplated  or  provided  for  by  the  original  contract 
takes  place  between  the  parties,  who  in  theory,  as  formerly 
in  fact,  must  be  supposed  to  be  present — eacn  in  the  prac- 
tice of  modern  times  represented  by  the  master,  to  whom 
the  interests  of  both  are  committed.  If  we  could  suppose 
both  parties  to  be  actually  present,  and  under  a  sense  of 
imminent  danger  to  concur  in  the  necessity  of  seeking  a  port 
of  refuge,  but  to  be  discussing  the  question  as  to  how  the 
expenses  incidental  to  such  a  course  should  be  borne,  what 
arrangement  could  be  more  reasonable  or  just  than  that 
these  expenses,  being  extraordinary  expenses  incurred  for 
the  common  benefit,  should  be  borne  m  common,  on  the 
same  principle  as  that  which  has  been  established  from  the 
earliest  times  in  case  of  the  actual  jettison  ? 

Applying  this  principle  with  reference,  in  the  first  place, 
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to  the  expenses  incurred  by  the  ship,  it  is  admitted  on  all 
hands  that  the  expenses  of  entering  the  port  of  refuge  should 
be  carried  to  general  average.  Logically,  it  would  seem  to 
follow  that,  as  the  coming  out  of  port  is — at  least  where  the 
common  adventure  is  intended  to  be,  and  is  afterwards  fur- 
ther prosecuted — the  necessary  consequence  of  going  in,  the 
expenses  incidental  to  the  later  stage  of  the  proceeding 
should  stand  on  the  same  footing  as  the  former.  The  fur- 
ther prosecution  of  the  voyage  was  in  the  contemplation  of 
the  parties,  or  of  the  master  as  representing  them,  in  going 
in :  the  coming  out,  therefore,  as  essential  to  the  further 
prosecution  of  the  voyage,  must  equally  have  been  in  view 
when  the  resolution  to  go  in  was  formed.  But  it  is  said — 
and  it  is  upon  this  ground  that  the  difference  between  the 
two  *sets  of  expenses  is  alleged  to  be  founded — first,  [356 
that  it  is  the  snipowner's  duty  under  his  contract  to  Keep 
the  ship  in  a  navigable  state,  and  consequently  to  repair  any 
damage  she  may  have  sustained ;  secondly,  that,  when  the 
ship  has  been  repaired,  it  is  the  owner's  duty  under  his  con- 
tract to  reship  the  goods,  and  to  set  forth  again  on  the  voy- 
age, and  to  tnat  end  to  incur  the  cost  of  quitting  the  port, 
and  of  employing  a  pilot  or  a  tug  if  necessary.  The  whole 
of  this  reasoning  appears  to  me  to  be  based  on  an  assump- 
tion altogether  fallacious.  The  shipowner  is  not  bound  to 
repair  for  the  purpose  of  carrying  on  the  cargo  ;  nor,  hav- 
ing repaired,  does  he  become  bound  to  reship  the  cargo  and 
complete  the  voyage  under  the  original  contract,  but  if 
bound  to  do  so  at  all,  is  bound  only  under  ^at  contract  as 
modified  by  the  altered  circumstances  of  the  case. 

The  contract  it  should  be  remembered  expressly  exempts 
the  shipowner  from  performance  of  his  obligations  under  it 
when  performance  is  prevented  by  perils  of  the  seas.  The 
ship  having  become  incapacitated  from  prosecuting  the  voy- 
age, and  performance  of  the  contract  having  been  prevented 
by  the  excepted  cause,  the  shipowner  is  under  no  ooligation, 
so  far  as  the  goods  owner  is  concerned,  to  repair.  He  can- 
not, it  is  true,  expose  the  goods  of  the  freighter  to  further 
peril  by  persisting  in  carrying  them  on,  if,  having  the  op- 
portunity of  putting  into  a  port  of  refuge,  he  cannot,  or  will 
not,  when  there,  repair  the  snip ;  but,  if  he  chooses  to  forego 
his  right  to  freight,  he  may  repair  or  not  as  may  best  suit  his 
interest. 

"Under  a  charterparty  containing  such  an  exception," 

says  Parke,  B.,  in  delivering  the  judgment  of  the  court  in 

Worms  V.  Storey {^\  "if  the  vessel  sails  in  a  seaworthy 

0)  U  Ex.,  427,  at  p.  480. 
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state,  and  in  the  course  of  the  voyage  is  damaged  by  perils 
of  the  sea,  the  owner  is  not  bound  to  repair  it ;  but  if  he 
does  not  choose  to  repair,  he  ought  not  to  go  to  sea  with  the 
vessel  in  an  unseaworthy  state,  and  so  cause  a  loss  of  the 
cargo ;  he  ought  either  to  repair  or  stop."  It  is  true  that 
in  Worms  v.  Storey  the  liability  to  repair  was  not  the  ques- 
tion immediately  before  the  court,  the  cause  of  action  stated 
in  the  declaration,  and  on  which  there  was  a  demurrer,  be- 
357]  ii^g  that  the  shipowner,  after  having  put  into  *a  port 
where  the  ship  might  nave  been  repaired,  had  put  to  sea 
again  with  the  vessel  in  an  unseaworthy  state,  and  had  thus 
occasioned  the  loss  of  the  plaintiff's  goods.  The  question 
was  however  one  which  the  court  had  incidentally  to  con- 
sider, inasmuch  as,  if  the  shipowner  had  been  under  an  ob- 
ligation to  repair,  the  proceeding  to  sea  when  the  ship  was 
unseaworthy  would  have  been  a  fortiori  actionable.  But 
the  view  of  the,  Court  of  Exchequer  is  supported  by  other 
considerations.  By  the  express  condition  of  the  contract 
performance  by  the  shipowner  is  dispensed  with  if  prevent- 
ed by  perils  of  the  seas.  If  it  were  true  that  under  such 
circumstances  he  was  nevertheless  bound  to  repair,  it  would 
follow  that  he  would  be  bound  to  do  so  without  regard  to 
the  amount  of  the  cost  of  repair,  or  to  the  degree  to  which 
the  expense  might  involve  him  in  loss.  Yet  it  is  well  set- 
tled that  where  the  cost  of  the  repairs  will  exceed  the  value 
of  the  vessel  when  repaired,  together  with  the  freight,  the 
owner  is  not  bound  to  repair  in  order  to  carry  on  the  cargo : 
and  that  the  master,  as  his  agent,  will  be  justified,  as  against 
the  goods  owner,  in  abandoning  the  voyage :  see  De  Quadra 
V.  Swann{^)y  where  the  law  on  this  head  was  made  the  sub- 
ject of  learned  and  elaborate  argument. 

Some  confusion  may  have  arisen  from  the  vague  language 
in  which  the  duty  of  the  master  to  repair,  after  having  gone 
into  a  port  of  refuge,  is  spoken  of.  Thus,  in  Benson  v. 
Chapman {^)  it  is  said  in  general  terms  that  "the  duty  of 
the  master,  in  case  of  damage  to  the  ship,  is  to  do  all  that 
can  be  done  towards  bringing  the  adventure  to  a  successful 
termination ;  to  repair  the  ship,  if  there  be  a  reasonable 
prospect  of  doing  so  at  an  expense  not  ruinous,  and  to  bring 
home  the  cargo  and  earn  the  freight,  if  possible."  But 
however  general  the  language  here  used,  it  is  plain,  on  refer- 
ence to  the  facts  of  the  case,  that  the  proposition  thus  stated 
related  only  to  the  duty  of  the  master  towards  his  owner. 
In  the  case  of  Benson  v.  Duncan  (*)  in  the  Exchequer  Cham- 
ber, Patteson,  J.,  in  delivering  the  judgment  of  the  court, 

(»)  16  C.  B.  (N.S.),  772.        («)  2  H.  L.  C,  696.        (»)  3  Ex.,  644,  at  p.  655. 
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says :  ^'In  ordering  the  repairs  of  the  ship  the  master  acts 
exclusively  as  agent  of  the  owner  of  the  ship.  No  other 
person  but  the  owner  of  the  ship  or  his  agent  can  have  any 
authority  to  *order  the  repairs.  The  owner  of  the  [35o 
cargo  cannot  insist  on  such  repairs  being  made,  for  the  ship- 
owner is  absolved  from  his  contract  to  carry  if  prevented  by 
the  perils  of  the  seas,  and  he  is  bound  by  it  if  prevented  by 
inherent  defects  in  the  ship :  in  either  case,  if  he  does  repair, 
he  does  so  for  the  sake  of  earning  the  freight,  which  the 
master  is  bound  to  enable  him  to  do  if  he  can."  The  true 
rule  is  correctly  stated  in  Maude  and  Pollock  on  Shipping, 
p.  438 :  '^  The  owner  of  the  cargo  cannot  insist  on  the  repairs 
being  done,  for  the  shipowner  is  absolved  from  his  contract 
to  carry  if  prevented  by  the  perils  of  the  seas  ;  but,  on  the 
other  hand,  it  is  the  duty  of  the  master,  as  the  agent  of  the 
shipowner,  to  repair  the  ship  if  there  be  a  reasonable  pros- 

Eect  of  doing  so  at  an  expense  not  ruinous,  and  to  bring 
ome  the  cargo  and  earn  the  freight,  if  possible." 
But  does  the  converse  of  the  proposition  equally  hold  1 
Though  the  shipowner  or  his  master  is  not  bound  to  repair, 
if  he  does  so,  is  he  released  from  the  obligation  to  carry  on 
the  goods,  or  does  the  obligation  to  fulfil  the  original  con- 
tract thereupon  revive  t  At  first  sight  it  would  seem  to  fol- 
low, from  the  position  that  the  owner  is  absolved  from  his 
contract  by  the  damage  to  the  ship,  and  therefore  is  free 
from  any  obligation  to  repair,  that  ne  becomes  released  in 
ioiOj  and,  therefore,  would  be  free,  if  he  chose  to  sacrifice 
the  freight,  to  decline  to  carry  on  the  goods.  But,  though 
not  arising  directly  out  of  the  original  contract  to  carry,  the 
obligation  presents  itself  under  a  different  form.  In  the 
contract  of  affreightment  there  is  an  implied  undertaking  on 
the  part  of  the  shipowner,  in  consideration  of  his  being  in- 
trusted with  the  custody  of  the  goods,  that  if  the  further 
prosecution  of  the  voyage  should  be  interrupted  by  disaster 
to  the  ship,  if  he  cannot,  or  does  not  choose  to,  transship 
the  cargo  and  send  it  on  in  another  vessel  in  order  to  earn 
the  freight,  he  will  do  his  best  to  protect  the  interest  of  the 
goods  owner ;  and,  therefore,  if  the  circumstances  will  ad- 
mit of  it,  must  find  another  vessel  and  forward  the  goods  to 
their  destination.  Upon  which  assumption  it  may  be  con- 
tended that  as  the  ship,  having  been  repaired  and  rendered 
fit  to  resume  the  voyage,  is  available  for  the  purpose,  the 
master  will  be  bound,  as  the  best  course  to  promote  the 
interest  of  the  goods  owner,  to  reship  the  goods  on  board 
his  owner's  ship. 
*But  the  question  is  by  no  means  free  from  diffi-  [359 
28  Eng.  Rep.  102 
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culty.  In  the  first  place,  it  is  not  settled  that  the  master, 
though  he  has  the  right  to  transship,  is  bound  to  do  so  as 
the  agent  of  his  owner.  The  opinions  of  the  foreign  jurists, 
which  will  be  found  collected  in  Parsons  on  Shipping,  in  a 
note  at  p.  234,  are  altogether  conflicting ;  and  although  we 
learn  from  the  author  just  referred  to  that  it  is  now  well  set- 
tled in  the  courts  of  the  United  States  that  the  master  is 
bound  to  transship,  if  there  be  a  vessel  or  other  means  of 
transport  to  the  place  to  which  the  cargo  should  go  within 
reasonable  reach,  there  has  been  no  decision  to  that  effect  in 
a  court  of  this  country.  The  question  presented  itself  in 
Shipton  V.  Thornton  (*),  but  it  became  unnecessary  to  de- 
cide it.  But  even  if  we  assume  that  it  would  be  the  duty 
of  the  master,  as  becoming  ex  necessitate  the  agent  of  the 
shipper,  to  transship  the  cargo,  it  must  not  be  forgotten 
that  he  continues  thelagent  of  his  owner  ;  and  in  the  latter 
capacity,  if  he  can  find  a  more  remunerative  employment 
for  the  ship,  or  can  earn  a  higher  rate  of  freight,  he  may  be 
justified  in  declining  to  carry  on  the  goods. 

But  even  if  this  point  were,  like  the  foregoing,  assumed 
in  favor  of  the  goods  owner,  the  case  of  the  latter  in  the 
present  instance  would  be  no  further  advanced.  For  the 
whole  argument  in  his  favor  rests  on  the  fallacious  assump- 
tion that  the  rights  and  obligations  of  the  parties  remain  as 
they  existed  under  the  original  contract.  But  this  is  to 
overlook  the  fact  that  by  tne  interruption  of  the  voyage, 
and  the  absolution  of  the  shipowner  from  the  further  per- 
formance of  it,  and  the  new  arrangement  which  must  be 
taken  to  have  been  come  to  between  the  parties  on  deciding 
to  enter  the  port  of  refuge,  the  original  contract  has  been 
essentially  modified :  in  fact  a  new  one  has  been  engrafted 
on  it. 

Let  us  see  what  is  involved  in  the  arrangement  so  made. 
In  legal  theory  we  must  suppose  the  parties  to  be  present 
In  contemplation  of  law,  the  master,  as  representing  both 
of  them,  makes  for  both  the  agreement  which  it  is  reason- 
able to  suppose  that,  if  present,  they  would  have  made  for 
themselves.  Now,  the  common  purpose  is  twofold.  The 
first  and  immediate  purpose  is  that  of  saving  ship  and  cargo, 
by  bringing  both  into  harbor.  The  second  is  that  of  repair- 
360]  ing  the  ship  with  a  view  to  the  further  *prosecution 
of  the  voyage,  if  such  repairs  should  prove  reasonably 
practicable,  with  certain  reservations  on  the  part  both  of  the 
shipowner  and  the  goods  owner,  which  possibly  may  lead 
to  the  abandonment  of  the  further  prosecution  of  the  voy- 
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age.    The  second  of  these  purposes  involves  several  subor- 
dinate operations  and  expenses  incidental  thereto. 

The  state  of  the  ship  and  the  degree  of  damage  it  has  sus- 
tained, have  first  to  be  ascertained.  To  effect  this,  as  well  / 
as  to  do  the  necessary  repairs,  it  may  be  necessary  to  unship 
the  cargo.  To  preserve  the  goods  from  harm  they  will  have 
to  be  warehoused.  The  repairs  to  the  vessel  having  been 
done,  the  cargo  must  be  reshipped.  Lastly,  all  things  hav- 
ing been  completed,  the  ship  will  have  to  leave  the  port  to 
put  to  sea.  In  respect  of  each  of  these  stages  expenses  have 
to  be  incurred,  for  which,  as  being  altogether  dehors  the  ori- 
ginal contract,  that  contract  wholly  fails  to  provide.  They 
are  extraordinary  expenses  incurred  for  the  preservation  of 
ship  and  cargo,  and  m  furtherance  of  the  common  adven- 
ture, under  circumstances  in  which  the  ship  and  cargo  would 
otherwise  have  perished,  or  the  common  adventure  would 
have  been  abruptly  brought  to  a  termination. 

Upon  whom  should  the  expenses  of  these  different  opera- 
tions fall?  The  practice  of  tne  average  adjusters  makes  the 
unloading  of  the  cargo  matter  of  general  average  ;  and  as 
it  seems  to  me,  on  principle  rightly  so.  On  what  ground 
the  distinction  between  the  cost  or  unshipping  the  cargo, 
and  of  warehousing  it,  which  is  thrown  on  it  as  particular 
average,  and  that  of  reshipping,  which  is  treated  as  particu- 
lar average  on  the  freight,  is  founded,  I  wholly  fail  to  per- 
ceive. Looking  to  the  common  purpose  for  which  all  these 
operations  are  performed,  it  seems  only  reasonable  and  just 
that  the  expenses  should  be  borne  ratably  by  all  parties 
concerned — in  other  words  be  treated  as  general  average — 
so  far,  at  all  events,  as  the  common  purpose  has  been  ef- 
fected. 

It  is  true  that  it  not  unf  requently  happens  that,  the  primary 
purpose  of  putting  into  port  having  been  accomplished,  the 
ulterior  purpose,  that  of  further  prosecuting  the  voyage, 
fails.  There  may  be  no  means  in  the  port  of  refuge  for  re- 
pairing the  vessel.  The  cost  of  repairing  may  be  so  great 
as  not  to  make  it  worth  the  owner's  while  to  repair  in  order 
to  earn  the  freight.  *As  regards  the  alternative  of  [361 
transshipment,  there  may  be  no  opportunity  to  transship ; 
or  only  at  an  increased  rate  of  freight,  on  which  account 
the  shipowner  may  decline  to  transship,  except  on  account 
of  the  goods  owner.  On  the  other  hand  the  cargo  may  be 
of  a  perishable  nature,  or  it  may  be  so  damaged  that  it  can- 
not be  carried  on  further  without  becoming  worthless  ;  or  the 
repairs  to  be  done  to  the  ship  will  take  so  long  a  time  that  in 
the  interest  of  the  goods  owner  the  master  would  not  be  jus- 
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tified  in  detaining  the  goods,  bat,  acting  as  the  agent  of  the 
latter,  becomes  bound  to  forego  the  right  of  carrying  on  the 
^oods  and  so  earning  the  freight,  and  must  deal  with  them 
in  the  interest  of  their  owner  alone.  In  snch  cases  it  may 
well  be  that  only  the  expense  of  putting  into  the  port  of 
distress  could  properly  be  made  matter  of  general  average, 
and  that  other  expenses  incurred,  but  from  which  no  benefit 
results  to  the  common  adventure,  should  be  treated  as  par- 
ticular average  to  ship  or  goods,  as  the  case  may  be.  !But 
we  are  here  dealing  with  a  case  in  which  every  expense  has 
been  incurred  with  a  view  to,  and  has  resulted  in,  the  far- 
ther prosecution  of  the  common  adventure.  The  ship  and 
cargo  have  been  saved  from  destruction  by  being  brought 
into  port ;  the  ship  has  been  repaired ;  the  cargo,  having  in 
the  meantime  been  preserved  by  being  warehoused,  has  been 
reshipped ;  the  voyage  has  been  resumed,  and  brought  to  a 
safe  conclusion,  and  the  goods  have  been  delivered ;  in  a 
word,  the  common  purpose,  the  fulfilment  of  the  contract 
of  aflfreightment,  has  been  effected.  But  how  has  this  re- 
sult been  brought  about  1  By  the  series  of  operations  which 
have  taken  place  from  the  ship's  going  into  port  to  her  pat- 
ting to  sea  again  inclusively.  But  the  whole  of  these  opera- 
tions were  necessary  to  the  resumption  of  the  voyage ;  the 
expenses  of  carrying  them  out  were  each  of  them  incurred 
in  furtherance  of  the  common  purpose.  Not  being  ex- 
penses within  the  scope  of  the  original  contract,  but  extra- 
ordinary expenses  incurred  for  the  common  benefit  of  ship 
and  cargo,  the  conclusion  appears  to  me  irresistible  that, 
with  the  exception  of  the  cost  of  repairs  to  the  ship,  all 
these  expenses  should  be  charged  to  general  average.  As 
regards  the  cost  of  unloading  and  reloading.  Lord  Camp- 
bell, in  Ifall  V.  Janson  (*),  says :  *'  The  expenses  necessarily 
362]  incurred  in  *unloading  and  reloading  the  cargo  for 
the  purpose  of  repairing  the  ship,  that  she  may  be  made 
capable  of  proceeding  on  the  voyage,  have  been  held  to  give 
a  claim  to  general  average  contribution  ;  for  the  acts  which 
occasion  these  expenses  become  necessary  from  perils  in- 
sured against ;  and  they  are  deliberately  done  for  the  joint 
benefit  of  those  who  are  interested  in  the  ship,  the  cargo, 
and  the  freight." 

This  reasoning,  in  which  I  entirely  concur,  applies  equally 
to  expenses  incurred  in  leaving  the  port,  which,  like  the  ex- 
penses of  unloading,  warehousing,  and  reloading,  are  ex- 
penses incurred  in  furtherance  of  the  common  enterprise, 
and  must  be  taken,  like  them,  to  have  been  contemplated 

(«)  4  E.  &  B.,  600,  at  p.  607. 
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from  the  moment  the  resolution  was  taken  to  enter  the  port, 
as  the  necessary  con8eq[uence  of  doing  so.  All  such  ex- 
penses, being  extraordinary  expenses,  that  is  to  say  ex- 
penses arising  out  of  a  state  of  things  not  provided  for  by 
the  original  contract,  must  be  matter  of  general  average. 

The  exclusion  of  the  cost  of  repairs  to  the  ship  from  gen- 
eral average  will  not  conflict  with  this  conclusion,  as  it  rests 
on  exceptional  grounds,  namely,  that  the  benefit  of  the  re- 
pair enures  to  the  owner  beyond  the  scope  of  the  voyage, 
and  that  it  would  therefore  be  unjust  to  the  goods  owner, 
whose  interest  is  limited  to  the  voyage,  to  make  him  con- 
tribute to  such  cost.  A  distinction  has,  indeed,  been  taken 
between  general  repairs  and  such  temporary  repairs  as  are 
necessary  to  enable  the  ship  to  complete  the  voyage.  B^ 
the  American  law,  as  well  as  by  that  of  many  other  mari- 
time nations,  such  temporary  repairs  have  been  made  the 
subject  of  general  average,  and  this — assuming  always  that 
such  repairs  are  of  a  temporary  character  only,  and  ^dd 
nothing  to  the  permanent  value  of  the  vessel — would  cer- 
tainly appear  to  be  consistent  with  principle.  It  is,  how- 
ever, unnecessary  to  pronounce  any  opinion  on  this  point, 
since,  as  has  already  been  observed,  no  claim  is  made  in  this 
action  for  repairs.  Nor  is  it  necessary  to  consider  whether, 
as  the  unseaworthiness  of  the  vessel  was  caused  by  the  jet- 
tison of  the  mast,  and  by  damage  occasioned  by  its  fall — it 
bein^  an  admitted  principle  that  consequential  damage  im- 
mediately caused  by  jettison  is  to  be  treated  as  jettison — the 
damage  so  caused  might  not  have  been  made  the  foundation 
of  a  claim  for  general  average,  as  no  such  claim  is  here 
made. 

*  We  have  next  to  consider  whether  the  practice  of  [363 
average  adjusters  in  this  country,  which  is  said  to  have  ex- 
isted for  seventy  or  eighty  years,  if  thus  found  to  be  at  vari- 
ance with  legal  principles,  shall  nevertheless  prevail,  and 
must  be  considered  as  having  settled  the  law.  I  am  not 
aware  of  any  principle  on  which  the  affirmative  of  this  propo- 
sition can  be  maintained,  or  of  any  authority  by  whicn  it 
can  be  upheld.  The  practice  in  question  is  not  a  usage  of 
trade  by  which  the  terms  of  a  contract  may  be  interpreted 
or  modified.  It  is  not  a  custom  which  can  be  presumed  to 
have  had  a  legal  origin.  It  is  not  the  inveteriua  prdxis  of 
a  court  or  courts  having  judicial  authority,  and  which  must 
therefore  be  taken  to  be  the  law  though  inconsistent  with 
general  principles.  The  authority  of  average  adjusters  may 
De  said  to  be  of  an  anomalous  character.  By  the  consent  of 
shipowners  and  merchants  they  act  as  a  sort  of  arbitrators 
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in  the  settlement  of  matters  of  average ;  but  they  are  bound, 
in  the  adjustment  of  such  claims,  to  follow  the  law,  and  in 
the  practice  they  have  adopted  they  have  not  acted  or  in- 
tended to  act  on  or  give  effect  to  any  mercantile  usage,  bat 
have  intended  to  give  effect  to  what  they  believed  to  be  the 
law ;  but  they  have  mistaken  it.  What  was  said  by  Pol- 
lock, C.B.,  in  Cox  V.  Mayor  of  London  {^\  is  here  in  point. 
In  that  case  a  plea  had  been  pleaded  to  a  declaration  in  pro- 
hibition, alleging  an  immemorial  custom,  on  a  plaint  being 
entered  in  the  Lord  Mayor's  Court,  to  attach  a  debt  due  to 
the  defendant  from  a  tnird  person,  upon  his  being  found 
within  the  jurisdiction,  though  none  of  the  parties  were  citi- 
zens or  resident  in  the  city,  and  neither  the  original  debt  nor 
that  due  from  the  garnishee  had  accrued  within  it.  The 
plea  having  been  demurred  to,  the  Lord  Chief  Baron  in  giv- 
ing judgment  says:  '^In  holding  this  plea  bad  we  neither 
overrule  nor  dissent  from  any  former  decision,  for  in  no 

Previous  instance  has  the  custom  here  stated  been  brought 
efore  any  court,  by  plea  or  certificate,  and  held  to  be  good. 
The  superior  courts  have  at  all  times  investigate  the  cus- 
toms under  which  justice  has  been  administered  by  local  ju- 
risdictions, and  unless  they  are  found  consonant  to  reason 
and  in  harmony  with  the  principles  of  law,  they  have  always 
been  rejected  as  illegal." 

364]  *The  terms  in  which  the  Chief  Baron  thus  stated 
the  law  were  expressly  approved  of  by  Lord  Cranworth  in 
giving  judgment  in  the  House  of  Lords  on  appeal.  The  law 
so  stated  appears  to  me  to  be  a  fortiori  applicable  to  the 
present  case.  If  a  custom  prevailing  in  a  court,  which, 
though  an  inferior  court,  is  still  a  court  of  law,  if  inconsist- 
ent with  law  cannot  prevail,  surely  the  same  rule  must  ap- 
ply to  a  practice  of  average  adjusters.  When  a  practice  of 
this  kind  is  brought  to  the  test  of  legal  decision  and  is  found 
to  be  erroneous  and  inconsistent  with  law,  it  cannot  be  per- 
mitted to  override  the  law  and  acquire  the  force  of  law. 
Three  cases  are  relied  on  in  opposition  to  the  view  ex- 

Sounded  in  the  foregoing  reasoning,  and  on  which  it  may  be 
esirable  to  make  one  or  two  observations,  namely,  Simonds 
V.  White  (•) ;  Stewart  v.  Pacific  Steam  Ship  Company  (•), 
and  WaUhev)  v.  Mavrqjani  (*).  Neither  of  these  cases  ap- 
pear to  me  to  be  in  point  to  the  one  before  us.  The  point  to 
be  decided  in  the  first  of  them,  was  whether  the  average 
which  had  to  be  adjusted  should  be  determined  according 

Q)  I  H.  <b  C,  838,  at  p.  358.  (»)  Law  Rep.,  8  Q.  B.,  88. 

0)  2  a  &  C,  806.  (*)  Law  Rep.,  6  Ex.,  116. 
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to  the  law  of  Russia  or  that  of  this  country.  Lord  Ellen- 
borough,  C.  J.,  after  stating  that  this  was  the  question,  says 
that  tne  shipper  must  be  taken  to  assent  to  the  adjustment 
^'  according  to  the  usage  and  law  of  the  place  at  which  the 
adjustment  is  to  be  made." 

So  far  as  relates  to  the  place  of  adjustment,  we  are  of 
course  bound  by  this  decision,  and  are  therefore  not  at  lib- 
erty to  give  effect  to  Mr.  Cohen's  argument,  that  the  rights 
of  the  parties  must  be  determined  according  to  the  law  of 
the  place  where  the  average  occurred,  even  ii  otherwise  dis- 
posed to  do  so.  But  if  any  stress  is  sought  to  be  laid  on 
what  Lord  EUenborough  says  as  to  "  usage,"  it  is  to  be  ob- 
served that  he  is  speaking  (as  is  manifest  from  the  language 
of  the  judgment  throughout),  of  a  usage  consentaneous  with 
the  law.  It  would  be  to  give  a  mistaken  effect  to  his  lan- 
guage to  suppose  he  was  referring  to  a  usage  at  variance 
with  the  law. 

The  case  of  Stewart  v.  Pacific  Steam  Ship  Company  (*), 
far  from  supporting  the  defendant's  case,  appears  to  me  a 
strong  authority  the  other  way.  There,  by  the  terms  of  the 
bill  of  lading,  average,  *if  any,  was  "  to  be  adjusted  [365 
according  to  British  usage."  A  fire  having  broken  out  in 
the  ship,  water  was  poured  in  to  extinguish  it,  and  bark 
shipped  on  board  by'  the  plaintiffs  was  seriously  damaged 
thereby.  The  plaintiffs  claimed  as  for  general  average,  but 
it  appeared  that  it  was  the  practice  of  average  adjusters  in 
this  country  to  treat  such  damage  as  particular  average. 
The  court  expressly  declared  the  practice  to  be  at  variance 
with  the  law  applicable  to  such  a  case,  and  would  assuredly 
have  given  judgment  in  favor  of  the  plaintiffs,  had  not  the 
latter  by  the  terms  of  the  bill  of  lading  expresslv  agreed  to 
make  the  usage  a  part  of  the  contract.  "  If,"  says  Mr. 
Justice  Quain,  in  delivering  the  judgment  of  the  court,  "the 
present  case  depended  wholly  on  tne  common  law  applica- 
nle  to  general  average,  we  think  the  plaintiffs  would  be  enti- 
tled to  recover."  But,  "as  the  parties  have  agreed  to  make 
the  custom  a  part  of  their  contract,  the  case  must  be  decided 
according  to  the  custom,  and  the  result  is  that  our  judg- 
ment must  be  for  the  defendant."  To  which  the  learned 
judge  added:  "It  is  to  be  hoped,  however,  that  in  future 
there  will  be  no  difference  between  law  and  custom  on  this 
point,  and  that  average  adjusters  will  act  on  the  law  as 
now  declared,  and  that  bills  of  lading  will  also  be  framed 
in  accordance  with  it."  There  being  no  such  term  in  the 
present  contract,  I  see  no  reason  for  treating  the  practice 

0)  Law  Rep.,  8  Q.  B.,  88. 
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with  which  we  have  to  deal  with  more  consideration  than 
the  practice  then  before  the  court  received  at  its  hands  in 
that  case. 

WaUhetD  V.  Matrojani  (*)  was  a  case  altogether  differing 
from  the  present.  It  was  a  case  of  stranding ;  and  the  ques- 
tion was  whether  expenses  incurred  for  the  purpose  of  get- 
ting the  ship  off,  after  the  goods  had  been  taken  out  of  ner 
and  removed  to  a  place  of  safety,  could  be  made  the  subject 
of  general  average,  and  it  was  held  that  tbey  could  not. 
But  of  the  six  juages  who  so  held  in  the  Exchequer  Cham- 
ber, Bovill,  C.  J.,  Mellor,  Montague  Smith,  Lush,  and  Han- 
nen,  JJ.,  base  their  judgment  on  the  ground  that,  while  it 
was  essential  to  the  owner  of  the  ship  to  get  his  ship  off,  so 
as  to  be  able  to  resume  the  voyage  and  earn  the  freight^  it 
was  indifferent  to  the  goods  owner,  the  goods  being  in  safety, 
whether  they  were  carried  on  in  the  same  ship  or  in  another. 
366]  "It  is  not  *shown,"  says  the  Chief  Justice,  *'that 
any  advantage  resulted  to  the  goods  from  their  being  carried 
on  in  that  ship  rather  than  any  other."  ''  It  was  indifferent 
to  the  owners  of  the  cargo  whether  the  ship  floated  or  not, 
and  there  was  therefore  no  sacrifice  made,  or  extraordinary 
expense  incurred,  to  save  both  ship  and  cargo,  or  for  the 
common  benefit  of  both."  '*I  draw  the  inference,"  says 
Mr.  Justice  Montague  Smith,  ^'  that  it  was  indifferent  to  the 
owner  whether  the  goods  went  forward  to  England  in  the 
Southern  Belle — the  ship  in  question — or  any  other."  Mr. 
Justice  Hannen  says :  ^^It  is  unjust  that  expenses  incurred 
by  the  owner  of  the  ship  for  the  benefit  oi  all  should  be 
borne  by  him  alone.  But  the  expenses  in  question  were  not 
such,  for  it  is  indifferent  to  the  owner  of  goods  whether  his 
goods  are  taken  on  by  the  same  ship,  except  where  they 
would  not  otherwise  be  carried  on  at  all,  or  only  at  a  greater 
expense."  Even  Mr.  Justice  Brett,  who  appears  to  have  been 
disposed  to  lay  down  the  rule  more  generally,  treats  these  ex- 
penses as  incurred  solely  for  the  benefit  of  the  shipowner. 

In  like  manner,  in  the  earlier  case  of  HaUett  v.  Wigram  {"), 
in  which  a  claim  for  contribution  had  been  made  where  part 
of  the  cargo  had  been  sold  to  raise  money  for  the  repair  of 
the  ship,  which  had  put  back  by  reason  of  damage  sustained 
by  ordinary  perils  of  the  sea,  Wilde,  C.  J.,  in  giving  judg- 
ment, says  :  "It  is  in  respect  only  of  the  incapacity  of  the 
particular  ship  to  carry  the  goods  forward  to  their  destina- 
tion that  the  pleas  show  that  the  cargo  was  in  danger  of  be- 
ing wholly  lost.  It  is  difficult  to  see  how  the  repair  of  the 
ship  could  be  for  the  benefit  and  advantage  of  the  plaintiffs. 

0)  Law  Rep.,  6  Ex.,  116.  (•)  9  C.  B.,  680. 
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The  plaintifiTs  goods  were  of  a  description  not  to  be  deterio- 
rated to  any  ereat  extent." 

These  two  decisions  are.no  doubt  sufficient  authority  for 
saying  that,  according  to  English  law,  expenses  incurred  for 
the  benefit  of  the  ship  alone,  without  any  concomitant  ben- 
efit to  the  cargo — such  as  the  expense  of  gettine  off  a 
stranded  vessel  after  the  goods  have  been  discharged,  or  of 
repairing  a  vessel  in  a  port  of  refuge — ^in  the  absence  of  spe- 
cial circumstances  such  as  were  referred  to  in  WcUthew  v. 
Mavrcjjanij  will  not  give  a  claim  to  general  avera^.  But 
thev  are  inapplicable  to  a  case  like  the  present.  There  is 
nothing  here  to  show  that  the  goods  could  ^bave  been  [367 
sent  on  in  another  vessel.  And,  what  is  of  more  importance, 
the  expenses  were  all  incurred  in  furtherance  of  the  com- 
mon purpose,  and  for  the  benefit  of  the  cargo  as  well  as 
the  ship-^f  the  ship,  as  an  opportunity  was  thus  afforded 
of  repairing  it  and  enabling  it  to  take  on  the  cargo;  of 
the  cargo,  as  it  was  thus  enabled  to  be  carried  on  to  its  des- 
tination. 

I  am  therefore  of  opinion  that  our  judgment  must  be  for 
the  plaintiffs ;  and  as  my  Brother  Mellor  concurs  in  this 
view  and  in  the  reasons  on  which  it  is  founded,  there  will 
be  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiffs :  Fields  Roscoe  &  Co.,  for  Bateson 
&Co. 
Solicitors  for  defendants :  Parker  &  Clarke. 


[4  Queen's  Bench  Diyislon,  376.] 

Dec.  21, 1878. 

[IN  THE  COURT  OF  APPEAL.] 
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OF  Health. 

Bi^hway — Thumpiks  Road — "  Street,'*  Defitdtum  of—AUeraiion  of  Zevd  of  Street — 
Ikmutgo^ChmpenMtion—ll  d  12  Viet  c.  68,  m.  2,  68,  144;  16  db  16  Viet.  e.  42, 
«.  18 ;   21  <jt  22  VieL  e.  98,  «.  41. 

:6y  the  Public  Health  Act,  1848  (11  <&  12  Vict,  a  68),  b.  68,  streets  being  highways 
within  the  district  of  a  local  board  shall  vest  in  and  be  under  the  management  of  tne 
board,  and  the  board  shall  cause  all  such  streets  to  be  lerelled,  paved,  lagged,  chan- 
nelled, altered,  and  repaired  as  occasion  may  require. 

By  the  interpretation  clause  (s.  2) :  "  The  word  '  street'  shall  apply  to  and  include 
any  highway  (not  being  a  turnpike  road)."  By  s.  144  compensation  shall  be  made  to 
all  persons  sustaining  any  damage  by  reason  of  the  exercise  of  the  powers  of  the  act ; 

28  Eno.  Rep.  103 
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and  in  case  pf  dispute  as  to  amount,  the  same  shall  be  settled  by  arbitration  in  the 
manner  proTided  oy  the  act. 

The  footpath  of  a  street  which  was  a  highway  and  also  a  turnpike  road  within  the 
district  of  a  local  board,  was  altered  by  them  under  an  agreement  with  the  turnpike 
trustees,  so  as  to  raise  the  level  of  the  footpath  in  front  of  Qie  house  of  the  plaintiff 
and  cause  him  damage : 

Held,  by  Brett  and  Cotton,  L.JJ.,  reversing  the  judgment  of  the  Queen's  Bench 
Division,  iBramwell,  L.J.,  dissenting,  that  a  street  which  is  also  a  turnpike  road  is  not 
excluded  by  s.  2  from  the  operation  of  ss.  68  and  144,  and  that  the  plaintiff  was 
therefore  entitled  to  recover  compensation  from  the  board  in  the  manner  prescribed 
bj?  s.  144. 

Special  case  stated  under  judge's  order. 

The  plaintiff  was  in  September,  1864,  and  is  now,  the 
owner  of  a  house  and  land  in  the  town  of  Accrington  adja- 
cent to  the  Whalley  Road. 

The  defendants  became  in  1867  the  local  board  of  health, 
and  are  the  urban  sanitary  authority  for  the  town  and  dis- 
trict of  Accrington,  under  the  provisions  of  the  Public 
Health  Act,  1848,  and  the  other  acts  therewith  incorporated. 

The  house  and  land  of  the  plaintiff  and  that  part  of  the 
Whalley  Road  adjacent  are  within  the  district  of  the  local 
board. 

By  29  Geo.  3,  c.  107,  a  turnpike  trust  was  established, 
which  included  the  Whalley  Road,  part  of  which  was  within 
and  some  part  without  the  district  of  the  Accrington  Local 
Board,  and  such  trust  expired  in  1874,  up  to  which  time 
toll-gates  were  maintained,  and  tolls  taken  at  various  parts 
of  the  road. 

There  had  always,  for  fifty  years  at  least,  been  a  footway 
376]  *immediately  adjacent  to  the  plaintiff's  premises, 
and  |)revious  to  the  establishment  of  the  local  board  the 
turnpike  trustees  had  maintained  and  from  time  to  time  re- 
paired the  footway  and  the  carriageway  both  within  and 
without  the  local  board  district,  with  the  exception  of  the 
pavement  within  the  local  board  district.  The  carriageway 
adjacent  to  the  plaintiff^  s  property  had  not  been  paved  at 
the  time  the  footway  was  raised  as  hereinafter  set  forth. 

After  the  establishment  of  a  local  board,  and  previous  to 
the  year  1871,  by  agreement  between  the  local  bo£U^  and  the 
turnpike  trustees,  the  local  board  sometimes  provided  curb 
stones  for  the  footpath  of  such  part  of  the  Whalley  Road 
as  was  within  their  district,  and  the  trustees  put  them  in, 
and  the  trustees  did  everything  that  was  done  for  the  main- 
tenance and  repair  of  the  carriageway. 

In  the  year  1864  the  trustees  communicated  to  the  defend- 
ants their  intention  of  erecting  a  toll-bar  in  another  turnpike 
road  in  the  township  of  Accrington,  subject  to  the  same 
trust;  and  afterwards,  in  February,  1866,  tl^e  defendants, 
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in  order  to  induce  the  trnstees  not  to  erect  snch  toll-bar, 
passed  the  following  resolution,  which  was  in  due  coarse 
communicated  to  the  trustees,  and  accepted  by^  them :  "Re- 
solved, that  the  proposal  made  to  a  aeputation  from  this 
board  by  the  trustees  of  the  turnpike  road  at  their  meeting 
of  September  16th  last  t6  the  following  effect :  '  That  the 
local  Doard  should  take  upon  themselves  the  future  repair 
of  such  parts  of  the  turnpike  road  within  their  district  as 
are  already  and  may  be  hereafter  pitched  with  stone  and  all 
such  parts  of  the  footpaths  as  are  already  or  may  hereafter 
be  flagged  at  least  a  yard  in  width,  and  that  other  parts  of 
the  road  and  footpaths  shall  be  continued  to  be  repaired  by 
the  trust,'  be  accepted  by  this  board." 

That  part  of  the  footpath  immediately  adjoining  the  plain- 
tiff's land  was  flagged  more  than  a  yard  in  width  previous 
to  1864. 

Previous  to  1871  a  further  agreement  had  been  entered 
into  between  the  local  board  and  the  trustees,  whereby, 
amongst  other  things,  the  trustees  undertook  to  raise  the 
level  of  the  carriageway  at  a  part  of  the  road  immediately 
opposite  the  house  and  land  oi  the  plaintiff,  and  the  defend- 
ants on  their  part  undertook  to  raise  the  footpath  to  a  cor- 
responding height. 

*In  or  about  the  month  of  May,  1871,  in  execution  [377 
of  this  agreement,  the  trustees  raised  the  level  of  the  car- 
riageway opposite  the  plaintiff's  house  and  land,  and  the 
defendants  raised  the  footpoth  to  a  corresponding  height. 

The  plaintiff  sustained  damage  within  the  meaning  of 
s.  144  of  the  Public  Health  Act,  1848,  by  raising  of  the  foot- 
way by  the  defendants,  and  such  damage  was  the  necessary 
ana  direct  result  of  the  raising  of  the  footpath,  and  not  of 
any  negligence  of  ^he  defendants  in  the  execution  of  the 
work. 

In  October,  1874,  proceedings  against  the  defendants  were 
commenced  by  the  plaintiff  to  obtain  compensation  under 
the  provisions  of  the  Public  Health  Act,  1848  ;  and  after  all 
due  preliminaries  required  by  the  act  were  performed,  were 
carried  on  ex  parte  by  the  plaintiff,  and  on  the  19th  of  Janu- 
ary, 1876,  an  award  was  published,  whereby  the  defendants 
were  ordered  to  pay  to  the  plaintiff  £112  compensation  for 
the  damage  she  had  sustained,  and  a  further  sum  of  £111 
6s.  6d.  taxed  costs. 

The  award  was  in  all  respects  a  good  and  valid  award, 
provided  that  the  damage  sustained  by  the  plaintiff  was  a 
proper  subject  for  arbitration  and  compensation  within  the 
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meaning  of  the  Public  Health  Act,  1848,  and  the  other  acta 
therewith  incorporated. 

Neither  of  the  sums  of  £112  and  £111  5^.  8d.  have  been 
paid  by  the  defendants  to  the  plaintiff. 

That  part  of  the  Whalley  Road  which  is  adjacent  to  the 
plaintiff's  house  and  land  was  at  the  time  the  footpath  was 
raised  as  stated  and  is  a  street,  unless  the  court  find,  first, 
that  it  was  a  turnpike  road  ;  and,  secondly,  rule  as  a  mat- 
ter of  law  that  a  turnpike  road  is  excepted  from  the  defini- 
tion of  "street,"  within  the  true  intent  and  meaning  of  the 
Public  Health  Act,  1848,  and  other  acts  incorporated  there- 
with. 

The  questions  for  the  opinion  of  the  court  were :  First, 
whether  the  claim  of  the  plaintiff  was  a  claim  within  the 
true  intent  and  meaning  of  the  Public  Health  Act,  1848  (*), 
378]  and  other  acts  incorporated  *therewith.  Secondly, 
whether  the  arbitrator  had  authority  to  make  such  award, 
and  whether  the  award  was  good  and  binding  upon  the  de- 
fendants. 

Forbes,  for  the  plaintiff. 

C,  Orompton^  for  the  defendants. 

Q)  11  &  12  Vict.  c.  68  (Public  Health  shall  be  made  ont  of  the  general  or  spe- 

Act,  1848) :  cial  district  rates  to  be  levied  under 

Sect.  2  :    '*The  word  'street'  shall  this  act  to  all  persons  sustaining  an v 

apply  to  and  include  any  highway  (not  damage  by  reason  of  the  exercise  of  any 

being  a  turnpike  road)  and  any  road,  of  the  powers  of  this  act ;  and  in  case 

public    bridge    (not    being    a    county  of  dispute  as  to  amount  the  same  shall 

bridge),  lane,  footway,  square,  court,  he  settled  by  arbitration  in  the  manner 

alley,  or  passage  within  the  limits  of  provided  by  this  act  .  .  .  ." 

any  district."  15  <b  16  Vict.  c.  42,  s.  13  :     "  The 

Sect.  68 :  "  That  all  present  and  f  u-  term  '  highway  '  in  the  sections  of  the 

ture  streets  being,  or  which  at  any  time  Public  Health  Act,  1848,  numbered  re- 

hecome,  highways  within  any  district,  spectively  68  &  69  .  .  .  shall  mean  any 

and  the  pavements,  stones,  and  other  highway  repairable  by  the  inhabitants 

materials  thereof,   and  all  buildings,  at  large." 

implements,  and  other  things  provided  21  £  22  Vict.  c.  98,  s.  41 :   "  It  shall 

for  the  purposes  thereof  by  any  sur*  be  lawful  for  any  local  board,  byagree- 

veyor  of  highways,  or  by  any  person  ment  with  the  trustees  of  any  turnpike 

serving  the  office  of  surveyor  of  high-  road,  or  with  any  corporation  or  person 

ways,  shall  vest  in  and  be  under  the  liable  to  repair  any  street  or  road,  or 

management  and  control  of  the  said  lo-  any  part  thereof  ...    to  take  upon 

cal  board  of  health  ;  and  the  said  local  themselves   the   maintenance,   repair, 

board  shall  from  time  to  time  cause  all  cleansing,    or  watering   of  any  such 

such  streets  to  be  levelled,  paved,  flag-  street  or  road,  or  any  part  thereof  .  .  . 

ged,  channelled,  altered,  or  repaired,  on  such  terms  as  im  local  board  and 

as  and  when  occasion  may  require ;  and  the  trustees,  or  corporation,  or  person, 

they  may  from  time  to  time  cause  the  or  surveyor  aforesaid  may  agree  upon 

soil  of  any  such  street  to  be  raised,  between  themselves." 

lowered,  or  altered  as  they  may  think  The  above  acts  have  been  repealed 

fit,  and  place  and  keep  In  repair  fences  by  the  Public  Health  Act,  1875  (38  & 

and  posts  for  the  safety  of  foot  passen-  89  Vict.  c.  55),  and  re-enacted  by  ss.  4, 

gers."  148,  &  149  of  the  same  act. 

Sect.  144  :  "  That  full  compensation 
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CocKBURN,  C.J.:  I  regret  that  we  must  give  our  judg- 
ment for  the  defendants.  I  very  much  doubt  whether  the 
4l8t  section  of  this  act  of  1858  (21  &  22  Vict.  c.  98)  has  any 
application  to  such  a  case  at  all,  and  without  that  it  is  clear 
that  the  trustees  and  the  board  of  health  had  no  authority 
to  make  the  agreement  by  virtue  of  which  and  under  which 
the  defendants  raised  the  level  of  the  footpath.  They  have 
authority  by  agreement  with  the  trustees  of  the  turnpike 
road,  or  other  persons  liable  to  repair  the  highways,  to  take 
upon  themselves  the  maintenance  and  repair  of  the  road  or 
any  part  of  the  road  ;  but  I  doubt  extremely  whether  that 
can  De  so  interpreted  as  to  be  held  to  *mean  that  they  [379 
may  divide  the  road  longitudinally,  and  that  one  part  of  the 
road  is  to  be  repaired  by  one  party  and  the  other  part  of 
the  road  by  the  other,  or  that  part  of  the  highway  wnich  is 
set  apart  for  the  passage  of  vehicles  and  horses  and  so  forth 
may  be  repaired  by  one  of  these  authorities,  and  that  the 
footpath  or  highway  for  foot  passengers  may  be  repaired  by 
the  other.  My  judgment  proceeds  more  immediately  upon 
the  other  ground,  viz.,  that  the  case  does  not  come  within 
the  144th  section  of  the  first  act,  the  act  of  1848,  which  ex- 
pressly excludes  turnpike  roads.  With  regard  to  other 
roads  it  placed  them  m  the  local  authority,  but  it  makes 
that  authority  liable  to  make  compensation  where,  in  the 
exercise  of  the  power  vested  in  them  with  reference  to  streets 
and  highways,  they  do  any  damage  or  cause  any  injury  to 
individuals.  Jhat  has  reference  to  ways  which  are  not  turn- 
pike highways,  and  it  expressly  excludes  turnpike  high- 
ways. Then  in  the  act  of  1868  (21  &  22  Vict.  c.  98)  the  local 
board  is  authorized  to  enter  into  agreements  with  trustees 
of  turnpike  roads,  or  other  persons  liable  to  repair  high- 
ways, to  take  upon  themselves  the  maintenance  and  repair 
of  such  highways.  I  think  the  powers  and  liabilities  they 
may  take  upon  themselves  under  such  agreements  can  only 
be  such  as  are  coextensive  with  those  of  the  person  or  au- 
thority whose  powers  and  liabilities  they  accept  and  which 
are  transferred  to  them.  This  brings  me  to  the  question 
whether,  supposing  the  trustees  of  the  turnpike  road  had 
done  what  in  the  present  instance  the  defendants  did,  they 
would  have  been  Hable  to  give  compensation.  It  is  not  nec- 
essary to  decide  the  question,  because  one  thing  is  clear — 
the  act  does  not  give  any  summary  method  of  obtaining 
compensation  if  compensation  is  to  be  made. 

If  they  are  entitled  to  do  what  they  did  in  the  exercise  of 
their  powers,  there  is  no  provision  for  compensation.  If 
they  do  it  wrongfully  redress  would  be  had  by  action.     So 
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here  they  act  as  delegates  of  the  authority  of  the  trustees. 
The  local  board  did  something  which  the  trustees  were  not 
empowered  to  do,  and  which  they,  therefore,  acting  with 
that  delegated  authority  were  not  empowered  to  do,  and  the 
remedy  against  them  would  be  the  same  as  against  the  trus- 
tees. Whether  it  would  lie  it  is  not  necessary  to  decide. 
380]  *0n  the  question  whether  the  act  of  1848  is  appli- 
cable to  this  case,  very  much  to  my  regret  I  say  it  is  not 

Mellor,  J. :  I  am  of  the  same  opinion,  and  1  rather  think 
I  have  a  stronger  view  than  my  Lord  has  upon  the  first  point 
to  which  he  referred. 

My  impression  is  that  under  the  41st  section  they  cannot 
make  an  agreement  to  divide  the  road  into  longitudinal  sec- 
tions. Turnpike  roads  were  excluded  from  the  operations 
of  the  original  Board  of  Health  Act.  This  was  a  turnpike 
road  ;  but  there  might  be  and  probably  would  be  a  conven- 
ience to  give  power  to  turnpike  trustees  and  local  boards 
to  agree  to  repair  a  certain  length  of  road,  taking  the  whole 
width  between  the  two  boundaries  of  the  road  as  the  sub- 
ject-matter of  the  transfer ;  because  then  it  might  be  more 
conveniently  repaired  and  kept  in  condition  by  the  board  of 
health  than  by  the  trustees,  but  I  do  not  think  it  was  in- 
tended to  introduce  double  jurisdiction  on  the  same  breadth 
of  highway.  Therefore  I  think  strongly  that  it  was  not 
within  the  powers  of  the  board  to  m£^e  the  arrangement 
which  was  come  to. 

On  the  other  part  of  the  case  it  is  unnecessary  to  say  more 
than  that  I  regret  that  the  plaintiff  is  to  lose  the  fruits  of 
the  litigation  by  reason  of  the  defendant's  setting  up  such 
a  defence  after  this  lapse  of  time. 

The  plaintiff  appealed. 

OuUy,  Q.C.,  and  Forbes^  for  the  plaintiff:  First.  The 
local  board  had  power  to  raise  this  road,  for  it  was  a  "street," 
being  a  highway,  and  therefore  vested  in  them,  and  they 
might  cause  the  soil  to  be  raised  under  11  &  12  Yict.  c.  63 
(Public  Health  Act  1848),  s.  68.  They,  indeed,  rely  on  the 
fact  that  the  street  was  also  a  turnpike  road,  and  on  the  in- 
terpretation clause  (s.  2),  enacting  that  *'the  word  street 
shall  apply  to  and  include  any  highway  (not  being  a  turn- 
pike road)."  This  way  was  however  a  street  in  common 
parlance,  viz.,  a  thoroughfare,  with  houses  on  either  side. 
Whether  it  was  a  street  or  not  is  a  question  of  fact,  Reg.  v. 
Fiillford  (*),  and  has  been  found  in  the  affirmative.  And  as 
was  said  in  that  case  by  Blackburn,  J.:  "  The  interpretation 
381]    *clause  referred  to  does  not  exclude  the  ordinary 

(')  88  L.  J.  (M.C.),  122. 
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meaning  of  ^street/  though  it  may  include  other  meanings. 
Would  this  road  necessarily  cease  to  be  a  street  because  it 
became  a  turnpike  road  ?" 

Secondly.  Even  if  not  a  *' street"  within  s.  68  of  the  Public 
Health  Act,  1848,  the  board  had  power  under  the  Local 
Government  Act,  1858  (21  &  22  Vict.  c.  98),  s.  41,  by  agree- 
ment with  the  turnpike  trustees  to  take  upon  themselves 
the  "maintenance,  repair,  cleansing,  or  watering"  of  it. 

[Bb  AM  WELL,  L.  J.:  What  power  had  the  trustees  to  raise 
the  road  ? 

Brett,  L.J.:  Maintenance  must  mean  keeping  it  upas 
it  is ;  could  they  level  a  hilly  road  ?] 

By  9  Geo.  4,  c.  77,  s.  9,  the  trustees  of  any  turnpike  road 
are  empowered  to  *'make,  divert,  shorten,  vary,  alter,  and 
improve  the  course  or  path  of  any  of  the  several  and  respect- 
ive roads  under  their  care  and  management,"  and  under  this 
clause  the  trustees  are  authorized  to  lower  hills  and  raise 
hollows;  but  the  trustees  are  not  liable  to  consequential 
injury  resulting  from  an  act  which  they  are  authorized  to 
do :  JBouUon  v.  Crowther  (*).  The  trustees  of  the  turnpike 
road  could  have  effected  tne  alteration,  and  without  paying 
compensation  ;  if  so  they  could  authorize  the  local  board  to 
alter  the  road  under  s.  41  of  the  Local  Government  Act,  1868, 
but  by  s.  4  the  provisions  of  the  Public  Health  Act,  1848, 
apply,  which,  by  s.  144  entitles  the  plaintiff  to  compensation. 

C.  OrompioTiy  for  the  defendants :  If  the  street  vested  in 
the  local  board  the  turnpike  trustees  had  no  power  over  it. 
But  11  &  12  Yict.  c.  63,  s.  68,  does  not  vest  it  in  them.  Being 
a  turnpike  road  it  is  excluded  from  the  definition  of  the 
word  "street"  in  s.  2. 

[Brett,  L.J.:  By  which,  according  to  your  argument, 
that  which  was  a  street  ceases  to  be  so.  J 

It  does :  for  by  15  &  16  Vict.  c.  42,  s.  13,  "the  term  *  high- 
way' in  the  sections  of  the  Public  Health  Act,  1848,  num- 
bered respectively  68  and  69,  shall  mean  any  highway 
repairable  by  the  inhabitants  at  large."  The  intention  of  the 
Legislature  was  that  *if  the  burden  of  repair  was  not  [382 
on  the  inhabitants  the  highway  should  not  vest  in  the  local 
board  ;  Jieg.  v.  FuUfc/rd  (*)  was  a  decision  on  a  later  act.  If 
11  &  12  Vict.  c.  63,  s.  68,  vests  the  road  in  a  local  board,  then 
s.  41  of  the  Local  Government  Act,  1868,  empowering  them 
to  agree  with  the  trustees  and  to  take  upon  themselves  the 
maintenance  of  the  road  is  superfluous.  That  s.  68  of  the 
Public  Health  Act,  1848,  should  oust  the  trustees  could 
never  have  been  intended. 

(>)  2  B.  4  C,  708.  («)  38  L;  J.  (M.C.),  122. 
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Secondly.  As  to  the  effect  of  s.  41,  and  the  agreement 
under  it,  the  section  only  authorizes  an  agreement  as  to 
the  *' maintenance  and  repair,  cleansing  or  watering"  of  the 
road,  and  not  the  raising  or  alteration  of  it.  Moreover, 
although  an  agreement  be  made  to  repair  ''any  street  or 
road,  or  any  part  thereof,"  such  part  must  not  be  a  longi- 
tudinal section.  The  court  below  so  held.  Much  incon- 
venience would  arise  if  a  part  on  one  side  of  the  medium 
filum  ma  were  repairable  by  the  board  and  the  part  on  the 
other  side  by  the  trustees.  For  instance,  the  board  might 
raise  the  footpath  above  the  road,  or  the  trustees  raise  the 
road  above  the  footpath.  The  division  to  make  the  '*  part" 
contemplated  by  the  act  must  be  transverse.  Then,  unless 
the  proceedings  of  the  local  board  were  under  s.  68  or  s.  41, 
the  compensation  clause  s.  144  of  the  Public  Health  Act, 
1848,  does  not  apply.  If  the  conduct  of  the  board  was 
uUra  vireSj  the  remedy  was  not  compensation  but  an  ac- 
tion :  see  Brine  v.  Oreat  Western  Ry.  Co.  ('). 

[Brett,  L.J.:  Tour  argument  is  that  the  local  board  are 
not  liable  to  make  compensation,  and  if  sued  can  justify 
under  the  trustees  ?] 

The  argument  must  go  so  far,  and  it  is  supported  by  Fer- 
rar  v.  Commissioners  of  Sewers  of  London  Q  where  serious 
injury  was  done  to  the  premises  of  the  plaintiff  by  works 
executed  under  an  act  which  did  not  incorporate  or  contain 
any  provisions  for  compensation,  and  it  was  therefore  held 
that  ne  was  without  remedy.  This  principle  was  established 
in  Vaughan  v.  Taff  Vale  Ry.  Co.  (").  There  is  neither  a 
right  of  action  nor  a  right  to  compensation.  If  there  had 
been  a  right  of  action  it  might  have  been  brought  in  1874. 
*383]  *Want  of  notice  of  action  could  not  have  been  re- 
lied on  as  answer. 

Qvlly^  Q.C.,  in  reply:  The  turnpike  trust  expired  int 
1874,  before  these  proceedings  were  taken,  so  there  are  no 
trustees  who  could  be  sued  for  the  damage.  The  defendants 
are  maintaining  and  keeping  up  the  road.  There  was  there- 
fore a  cause  of  damage  on  which  the  arbitrator  could  adju- 
dicate. Then  15  &  J6  Vict.  c.  42,  s.  13,  was  only  intended 
to  set  at  rest  a  question  whether  s.  68  of  the  Public  Health 
Act,  1848,  included  roads  merely  dedicated  to  and  used  by 
the  public  but  not  adopted  by  the  parish.  Sect.  68  leaves 
to  the  trustees  the  means  of  collecting  tolls,  and  s.  41  of  the 
Local  Government  Act,  1868,  was  a  mere  corollary  enabling 
the  local  board  to  take  some  parts  of  rural  roads,  and  by 

0)  2  B.  A  S.,  402 ;  31  L.  J.  (Q.B.),  101.  («)  Law  Rep.,  4  Ex.,  227. 

(»)  5  H.  A  N.,  679 ;  29  L.  J.  (Ex.),  247. 
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agreement  with  the  trustees  to  relieve  towns  of  toll  gates. 
A  footpath  or  a  part  of  a  road  divided  in  any  direction  may 
be  taken  under  s.  41.  [He  cited  also  Heg.  v.  Trustees  of  the 
Oxford  and  Witney  Turnpike  Roads  {')Ji 

Cur.  adv.  mUt 

Dec.  21,  1878.  The  following  judgments  were  delivered: 
Cotton,  L.J.:  This  is  an  action  to  enforce  an  award,  as- 
certaining the  amount  of  compensation  payable  to  the  plain- 
tiff in  consequence  of  certain  alterations  in  a  road  near  her 
house  done  by  the  Accrin^ton  Local  Board  of  Health,  and 
the  question  raised  on  this  appeal  is,  whether  or  no  the 
matters  in  respect  of  which  the  plaintiff  complains  were 
done  under  the  powers  of  the  local  board,  so  as  to  entitle 
the  plaintiff  to  compensation  under  s.  144  of  the  Public 
Health  Act  of  1848. 

The  facts  are  these.  An  arrangement  was  made  beti^een 
the  local  board  and  the  trustees  of  the  turnpike  road,  part 
of  which  was  the  place  where  the  act  complained  of  was 
done,  that  control  of  the  road  should  be  divided  between 
them  longitudinally;  that  is  to  say,  that  one  body  should 
retain  the  footpath  and  the  other  the  carriageway;  and  the 
local  .board  altered  the  level  of  that  part  of  the  road  of  which 
they  took  the  charge.  I  may  at  once  here  dispose  of  a 
question  which  appears  to  have  been  raised  in  the  court  be- 
low, that  although  there  was  power,  given  by  an  act  of  Par- 
liament *(21  &  22  Vict.  c.  98,  s.  41)  to  the  local  board  [384: 
to  make  arrangements  with  turnpike  trustees  to  take  charge 
of  a  definite  portion  of  the  turnpike  road,  this  could  not  be 
exercised  by  one  body  taking  the  centre  of  the  road  and  the 
other  keeping  the  side  of  it,  but  that  it  must  be  exercised 
by  one  party  taking  a  portion  of  the  road  up  to  a  particu- 
lar point  and  the  other  taking  the  remainder.  I  cannot  ac- 
cede to  this  objection,  for  in  my  opinion  it  is  not  necessary 
that  the  local  board  and  the  turnpike  trustees  should  divide 
the  road  by  a  line  drawn  at  right  angles  to  the  centre  line. 
In  my  opinion  they  may  divide  it  in  any  reasonable  way 
whicn  they  think  tit  to  adopt.  The  real  question  is  whether 
or  no  the  place  where  the  alterations  were  made  by  the  Ac- 
crington  Local  Board  was  part  of  a  street  vested  in  them 
under  s.  68  of  the  Public  Health  Act  of  1848,  by  which  ''all 
present  and  future  streets  being,  or  which  at  any  time  be- 
come, highways  within  any  district,  and  the  pavements, 
stones,  and  other  materials  thereof,  and  all  buildings,  im- 
plements, and  other  things  shall  vest  in  and  be  under  the 

(»)  12  Ad.  <&  E.,  427. 

28  Eng.  Rep.  104 
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management  and  control  of  the  said  local  board ;  and  the 
said  local  board  shall  from  time  to  time  cause  all  soch  streets 
to  be  levelled,  paved,  flagged,  channelled,  altered  and  re- 
paired, as  occasion  may  require."  The  local  board  did,  in 
fact,  alter  this  street  in  front  of  the  plaintiflTs  house  by 
altering  the  level.  It  was  argued  that  although  in  other  re- 
spects the  place  where  this  was  done  was  a  street,  yet  it  was 
not  a  ^'street"  within  the  meaning  of  s.  68,  on  the  ground 
that  nothing  is  a  street  within  that  section  if  it  is  part  of 
a  turnpike  road,  and  for  that  purpose  reference  was  made 
to  the  interpretation  clause  which  provides  as  follows :  *'  The 
word  'street'  shall  apply  to  and  include  any  highway  (not 
being  a  turnpike  roaa),  and  any  road,  public  bridge  (not  be- 
ing a  county  bridge),  lane,  footway,  square,  court,  alley, 
passage,  whether  a  thoroughfare  or  not ;  and  the  parts  of 
any  such  highway  road,  bridge,  lane,  footway,  square, 
court,  alley,  or  passage  within  the  limits  of  any  district." 
It  was  argued  that,  looking  to  the  terms  of  this  enact- 
ment, even  if  the  place  in  question  were  a  street,  it  is  part 
of  a  turnpike  road,  and  therefore  is  not  a  street  within 
8.  68.  My  opinion  is  the  contrary.  The  interpretation 
clause  is  not  restrictive.  It  does  not  say  that  the  word 
*'  street"  shall  be  confined  to  any  highway  not  being  a  tum- 
385]  pike  *road,  but  that  it  shall  "apply  to  and  include 
any  highway  not  being  a  turnpike  road,"  &c.  That  is  en- 
larging, not  restricting  the  meaning  of  "  street,"  and  in  my 
opinion,  as  I  read  these  words,  the  place  in  question  is  a 
street ;  that  is  to  say,  that  which,  independently  of  the  act 
of  Parliament,  in  ordinary  language  is  properly  a  street 
does  not  cease  to  be  so  because  it  is  part  of  a  turnpike  road. 
It  is  very  true  that,  independently  of  the  interpretation 
clause,  there  may  be  sufBcient  in  the  act  to  show  that  its 
provisions  relative  to  streets  cannot  apply  to  what  is  part  of 
a  turnpike  road  even  though  it  is  a  street.  But  in  my 
opinion  there  is  nothing  in  the  act  sufficient  thus  to  restrict 
the  effect  of  its  enactments  as  to  streets.  There  may  be 
some  little  difficulty  in  consequence  of  the  street  or  a  por- 
tion of  the  street,  over  which  the  turnpike  trustees  have  cer- 
tainly some  powers,  being  vested  in  the  local  board  under 
the  powers  given  by  the  act  of  Parliament ;  but  that  is  not, 
in  my  opinion,  a  sufficient  inconvenience  to  prevent  what 
would  otherwise  be  their  meaning  being  given  to  the  words. 
It  must  be  remembered  that  a  subsequent  act  of  Parliament 
was  passed  to  which  I  have  already  referred  (21  &  22  Vict 
c.  98,  s.  41),  enabling  the  trustees  of  the  turnpike  road  and 
the  local  board  to  make  arrangements  as  to  the  management 
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and  care  of  particular  parts  of  the  street,  and  in  my  opinion 
that  act  of  Parliament  was  passed  for  the  express  purpose 
of  preventing  any  diflSculty  which  might  arise  under  this 
act  of  Parliament  in  consequence  of  a  street,  being  part  of 
a  turnpike  road,  being  vested  in  the  local  board  with  cer- 
tain powers;  while  the  turnpike  trustees  still  had  under 
their  act  certain  powers  over  tne  street  It  gives,  therefore, 
a  right  to  the  turnpike  trustees  and  the  local  board  to  make 
arrangements  by  which  the  local  board  shall  undertake  the 
entire  charge  of  the  management  of  the  street,  including 
that  which  the  turnpike  trustees  formerly  had.  In  my 
opinion,  therefore,  this  was  a  street  within  the  meaning  of 
8.  68  of  the  Public  Health  Act,  1848,  and  the  plaintiff  is 
entitled  to  compensation. 

It  was  also  argued  that  the  amount  awarded  was  exces- 
sive. With  that  we  are  not  concerned.  The  local  board 
thought  right  not  to  api)ear,  trusting  that  there  was  no 
power  to  award  compensation.  In  my  opinion  that  was 
wrong,  and  having  taken  that  *course  they  cannot  [386 
complain  that  the  amount  was  excessive.  We  have  nothing 
to  do  with  the  amount,  whatever  it  is.  We  have  only  to 
give  our  opinion  whether  the  act  complained  of  was  done 
under  the  powers  given  by  the  act  to  the  local  board,  and 
in  my  opinion  it  was. 

Brett,  L.J.:  If  this  way  had  not  been  a  turnpike  road, 
the  facts  would  have  brought  it  within  the  definition  of 
'^street ;"  and  I  think  the  fact  of  this  being  a  turnpike  road 
does  not  prevent  it  being  a  street.  There  seems  to  me  to  be 
no  inconsistency  in  saying  that  a  turnpike  road  is  a  street, 
either  independently  of  the  statute  or  within  the  terms  of 
the  statute ;  and  this  way,  therefore,  being  a  street  was 
vested  in  the  local  authorities  to  the  extent  we  stated  in  an- 
other case  the  other  day  (').  Whatever  might  be  the  obliga- 
tion of  the  turnpike  trustees  to  keep  the  roadway  in  repair, 
the  local  board  might  alter  it.  Thejr  did  alter  it,  and  in  so 
doing  they  were  assuming  to  exercise,  and  I  think  they 
were  exercising,  the  powers  of  the  act.  I  think,  therefore, 
that  any  injury  done  to  the  plaintiff  was  the  subject-matter 
of  compensation,  and  that  compensation  was  rightly  award- 
ed for  It. 

I  therefore  agree  with  Cotton,  L.  J.,  that  the  judgment  of 
the  court  below  ought  to  be  reversed,  and  with  costs. 

Bramwell,  L.J.:  The  question  in  tliis  case  turns  upon 
s.  68  of  the  Public  Health  Act,  1848,  which  says  "that  all 
present  and  future  streets"  maybe  altered  by  the  local 

(*)  Coverdale  v.  Charlion,  anie,  p.  705. 
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board  ;  then  it  is  said  that  the  word  *' street"  in  the  inter- 
pretation clause  (s.  2),  includes  not  only  the  things  there 
enumerated  but  eveiy thing  which  is  a  street.  It  enacts, 
"  the  word  'street'  shall  apply  to  and  include  any  highway 
(not  being  a  turnpike  road)  ana  any  road,  public  bridge  (not 
being  a  county  bridge),  lane,  footway,  square,  court,  alley, 
passage,  whether  a  thoroughfare  or  not,  and  the  parts  of  any 
such  highway,  bridge,  lane,  footway,  square,  court,  alley, 
or  passage,  within  the  limits  of  any  district."  It  is  said  that 
this  interpretation  does  not  necessarily  exclude  a  turnpike 
387]  road;  that  *the  word  "street"  shall  mean  what  is 
actually  a  street ;  that  the  interpretation  is  not  the  whole  of 
the  meaning  of  the  word  "street."  Then  this  consequence 
would  follow,  that  we  are  not  to  hold  that  this  interpreta- 
tion clause  is  exclusive.  There  is  one  interpretation  clause 
which  says,  "words  importing  the  singular  number  shall 
include  the  plural  number,  and  that  words  importing  the 
plural  number  shall  include  the  singular  number."  And  if 
that  clause  is  to  be  taken  in  an  exclusive  sense,  the  words 
in  the  singular  would  never  mean  the  singular,  and  the 
words  in  the  plural  would  never  mean  the  plural.  It  is 
thus  clearly  an  additional  interpretation.  I  read  the  words 
here,  "the  word  *  street'  shall  apply  to  and  include  any 
highway  (not  being  a  turnpike  road),  and  anv  road,  public 
bridge  (not  bein^  a  county  bridge),"  and  so  forth.  Then  it 
is  said  that  this  is  a  street.  So  it  is.  But  it  is  also  a  turn- 
pike road.  The  arguments  upon  the  interpretation  clause 
are  equally  good  for  either  party.  Therefore  I  must  con- 
sider if  there  is  anything  in  s.  6iB  which  will  enable  me  to 
decide  what  the  Legislature  intended.  With  great  respect 
to  those  who  are  of  a  different  opinion,  I  cannot  but  think 
the  clause  means,  as  the  court  below  held,  that  a  street 
which  is  a  turnpike  road  should  not  be  included.  See  what 
the  words  are:  "All  present  and  future  streets  being,  or 
which  at  any  time  become,  highways  within  any  district, 
and  the  pavements,  stones,  and  other  materials,  thereof,  and 
all  baildings,  implements,  and  other  things  shall  vest  in  and 
be  under  the  management  and  control  of  the  said  local 
board,  and  the  said  local  board  shall  from  time  to  time 
cause  all  such  streets  to  be  levelled,  paved,  flagged,  chan- 
nelled, altered,  and  repaired  as  occasion  may  require." 
Has  that  section  taken  away  the  management  of  the  turn- 
pike road  from  the  turnpike  trustees  9  I  think  that  is  not 
intended.  But  it  seems  to  me,  that  it  is  speaking  of  those 
things  where  the  management  is  transferred  to  the  local 
board.     It  seems  to  me,  therefore,  that  these  words  show 
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that  a  street,  which  is  a  turnpike  road,  is  not  included  in 
section  68.  As  to  expressing  an  opinion  upon  such  a  case 
as  this  with  confidence,  I  would  much  rather  not  express  a 
confident  opinion ;  and  I  do  not  think  it  is  a  case  upon 
which  one  can  be  confident,  especially  when  one  hears  the 
contrary  opinions  that  have  been  expressed.  There  is  one 
other  remark,  and  that  *is  with  regard  to  s.  117,  [388 
which  says  the  local  board  are  to  be  surveyors  of  the  high- 
ways. Manifestly,  that  does  not  include  a  turnpike  road. 
That  is  quite  certain. 

I  am,  tnerefore,  of  opinion,  that  upon  the  questions  mainly 
argued  before  us,  the  judgment  was  right  and  should  be  af- 
firmed. 

But  some  other  points  remain.  I  will  just  refer  to  one, 
because  I  think  it  is  of  some  consequence.  I  am  not  quite 
sure  that  this  is  not  a  more  substantial  question  than  the 
court  below  thought  it.  If  the  acts  were  done,  as  indeed 
they  were,  and  the  alteration  was  made  under  the  powers  of 
the  turnpike  trustees,  I  cannot  see  that  any  action  would 
be  maintainable  against  the  turnpike  trustees  or  those  who 
acted  on  their  behalf.  The  trustees  are  empowered  under 
their  act  of  Parliament,  to  raise  and  alter  the  levels  of  the 
road,  and  it  has  been  held  in  a  case  in  the  Reports  of  Barn- 
well and  Cresswell  ('),  that  no  action  lies  against  the  trus- 
tees of  a  turnpike  rosid  for  acts  done  bona  Jlde  and  within 
their  jurisdiction.  But  I  am  inclined  to  look  upon  it  as  a 
principle  that  no  action  ou^ht  to  be  maintainable.  Usually, 
a  person  cannot  raise  or  lower  a  road  in  front  of  another 
man's  park  gate,  and  so  leave  his  park  gate  high  up  in  the 
air  or  below  the  level  of  the  road ;  because  any  person  hav- 
ing the  right  is  not  likely  to  interfere  with  the  road.  But 
supposing  that  the  owner  of  property  adjoining  a  highway 
is  not  the  owner  of  the  soil  in  the  highway,  I  do  not  think 
that  he  has  any  right  by  the  law  of  the  land,  to  have  the 
road  continued  at  a  particular  level.  It  may  be  a  great  in- 
convenience to  him,  no  doubt,  to  have  the  road  altered,  if 
he  has  built  with  reference  to  the  level  of  the  road ;  but  it 
may  be  an  inconvenience  to  the  public  not  to  have  the  level 
altered,  and  I  do  not  know  that  he  has  any  vested  right  in 
the  road  remaining  at  that  level  to  the  inconvenience  of  all 
mankind.  I  am  not  clear,  therefore,  that  there  was  not  a 
more  meritorious  defence  in  this  case  than  it  was  supposed 
by  the  court  below.  If  this  view  is  right,  then  there  is  no 
ground  for  saying  that  the  defendants  are  continuing  and 
maintaining  a  wrong  which  they  have  committed.     If  the 

(»)  BoulUm  V.  Croufther,  2  B.  A  C,  708. 
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act  was  rightly  done  by  the  turnpike  trustees,  the  defend- 
ants are  justified  in  maintaining  it,  and  I  think  the  judg- 
ment of  the  court  below  must  be  affirmed  ;  but  as  the  other 
389]  members  of  the  ^court  are  of  a  different  opinion,  the 
judgment  of  the  Queen's  Bench  Division  must  be  reversed. 

Judgment  reversed. 

Solicitors  for  plaintiff :  Hidsdale^  Oraddock  <fe  SidsdcUe. 
Solicitors  for  defendants :  Johnson^  Weatherall  &  Go, 

See  20  Eng.  Rep.,  808  note  ;  21  Eng.  Minn.,  159  ;  Alden  «.  MinneapoUB,  24 

Rep. ,  47  note ;  23  Eng.  Rep. ,  845  note  ;  id. ,  268. 

Moak's  Underhill  on  Torts,  6,  458,  469,  Defendant  was  sned  in  trespass  to 

718,  26  Am.  Rep.,  457  note.  land  claimed  to  belopg  to  the  plaintiff. 

In  the  following  States  it  is  held,  an-  but  wliich  had  been  ti^en  and  osed  for 
der  statute,  or  otherwise,  that  the  the  Intercolonial  Railway.  Defendant 
owner  of  a  lot  abutting  on  a  street  is  was  superintendent  of  government  rail- 
entitled  to  damages  a^^dnst  a  citj  alter-  ways,  and  an  application  was  made  for 
ing  the  grade,  etc :  a  stay  of  proceedings,  on  an  affidavit 

Canada,  Lower  i  Re  Colquhoun,  44  alleging  that  the  alleged  trespass  was 

TJ.  C.  Q.  B.,  681 ;   Matter  of  Teomans,  committed  by  him  in  the  employ  of  the 

48  id.,  522,  4  U.  C.  App.  R.,  801.  government   as  such  superintendent, 

YiHtiftU :    gee  People  «.  Walsh,  96  and  not  otherwise.  Plaintiff,  in  answer, 

nis.,  282.  swore    that    the  action  was    brought 

Maasachasetts :  Donovan  «.  Spring-  against  the  defendant  for  personally 

field,  125  Mass.,  871 ;  Laue  «.  Boston,  trespassing  on  his  land,  and  denied  that 

Id.  519  ;  Cambridge  «.  Commissioners,  the  land  had  been  legally  taken  by  the 

etc..  Id.,  529.  government.    Held,  per    Allen,  C.J., 

Nebraska:  Qoodrich  9.  CityofOma-  and  Fisher  and  Wetmore,  JJ.,  Wel- 

ha,  10  Neb.,  98.  don,  J.,    dissenting,    that    the   court 

Tennessee:  Mayor,  etc.,  «.   Nichol,  oughtnot,  on  a  summary  application,  to 

8  Baxter,  888.                      "^  stay  the  proceedings,  but  should  leave 

United    States,    Supreme    Court:  the  defendant  to  resist  the  action  by 

Transportation,  etc.,  «.  Chicago,  etc.,  plea  in  the  ordinair  way :  Milner  v, 

99  U.  S.  R.,  685.  Brydgee,  2  Pugaley  k  Burbidge  (N.B.), 

Wisoonain:  Tyson  «.  Milwaukee,  50  118. 

Wise ,  78.  A  mortgagor  in  possession  is  a  proper 


In  the  following,  that  he  is  not :  party  to  the  proceedings  to  assess  the 

Canada,  Iiower  t   Mayor  «.  Drum-  damages :  Matter  of  Yeomans.  43  U.  C. 

mond,  22  L.  C.  Jur..  1.  Q.  B.,  522.  4  U.  C.  App.  R.,  801. 

Connecticut!  Fellowes  «.  City  of  In  Nebraska,  it  is  held  that  damages 
New  Haven,  44  Conn.,  240,  26  Am.  R.,  occasioned  by  the  established  grade  of 
447,  457  note  ;  Healey  f>.  New  Haven,  a  street,  which  have  been  ascertained 
47  Conn.,  805.  and  paid  to  property  owners  as  pro- 
Minnesota:  Lee  «.  Minneapolis,  22  vided  in  sec.  40  of  the  act  to  incor()o- 
Minn.,  18;  Alden  «.  Minneapolis,  24  id.,  rate  cities  of  the  first  class,  cannot  be 
261-2.  reimbursed  to  the  city  by  means  of  a 
Vermont:  Richardson  «.  Vermont,  special  assessment  laid  upon  the  lots 
etc.,  25  Verm.,  465.  abutting  said  street :  Goodrich  «.  Oma- 

In  the  following  cases,  a  municipal  ha,  10  Neb. ,  98. 

corporation  is  held  liable  if  it  be  guilty  Damages  are  not  recoverable  for  a 

of  uegllgence  in  the  performance  of  the  change  of  grade  of  a  street  which  is 

work,  resulting  in  direct  injury  to  the  merely  laid  out  and  not  made  :  T^son 

abutter:  D.  Milwaukee,  50  Wise.,  78. 

Oonnectictit :  Healey^.  New  Haven,  In  case  of  a  change  in  the  established 

47  Conn.,  805.  grade  of  a  street  in  the  city  of  Milwaa- 

Minnesota :  Robs  «.  Minneapolis,  22  kee  by  order  of  the  oonmion  council,  it 
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is  only  where  a  change  in  the  grade  of  to   make  a  boulevard,  in  conjunction 

adjacent  premises,  bj  cutting  or  filling,  with  a  park,  of  a  public  street,  thouffh 

is  thereby  rendered  necessary  for  their  it  was  held  that  for  any  change  in  the 

proper  and  convenient  use,  that  the  cost  use  of  a  street  dedicated  to  the  use  of 

of  such  cutting  or  filling  becomes  a  le-  the  public  for  ordinary  purposes,  to  the 

gitimate  item  of  dami^es  :  Tyson  «.  extent  that  it  damages  private  Individ- 

Milwaukee,  50  Wise.,  78,   explaining  uals,  they  will  be  entitled  to  recover: 

Church  V,  Milwaukee,  81  id.,  512,  and  People  v.  Walsh,  96  Ills.,  282,  explain- 

Stowell  V.  Milwaukee,  Id.,  528.  in£  Kreigh  v.  Chicago,  86  id.,  407. 

Where  no  private  rights  are  involved  Where  a  city  is  authorized  by  stat- 
or  invaded,  the  legislature  may  close  a  ute  to  grant  the  control  of  certain 
highway  or  street,  or  relinquish  alto-  streets  to  park  commissioners  or  not, 
gether  its  use  by  the  public,  or  it  may  at  its  pleasure,  it  may  grant  such  con- 
regulate  its  use  or  restrict  it.  In  the  trol  with  reservations  as  to  the  laying 
absence  of  constitutional  restriction,  of  gas  and  water  pipes  and  the  con- 
the  legislature  may  vacate  or  discon-  struction  of  sewers,  and  such  reserva- 
tinue  a  street  or  highway,  or  invest  tions  will  not  invalidate  the  grant,  but 
municipal  corporations  with  this  au-  it  must  be  taken  subject  to  the  reser- 
thority :  People  v,  Walsh,  96  Ills.,  282.  vations  and  conditions  imposed,  if  ao- 

A  city  may  allow  park  commissioners  cepted  :  People  «.  Walsh,  96  Uls.,  282. 


[4  Queen's  Bench  Division,  894.] 
June  10,  1879. 

*Babcock  and  Others  v.  Lawson  and  Another.    [394 

Sale  or  Pledge  of  Chode — Purchaser  or  PUdgee^  Bight  of  InnoeeiU,  where  Property  pro- 
cured by  Vendor  or  Pl^lgor  by  Fraud — Frauds  which  of  Two  Innocent  Parties  to 
suffer  by — Pledge — Property  revested  by  Pledgee  in  Pledgor  through  Fraud  of  the 
latter. 

The  plaintiffs  made  advances  to'D.  A  Sons  on  the  security  of  certain  flour,  the 
following  memorandum  beins  signed  by  D.  &  Sons  :  "  As  security  for  the  due  ililfil- 
ment  on  our  part  of  this  undertaking,  we  have  warehoused  in  your  name  sundry  lots 
of  flour,  and  in  consideration  of  your  delivering  to  us  or  our  order  said  flour  as  sold, 
we  further  undertake  to  specifically  pay  you  proceeds  of  all  sales  thereof  immediately 
on  their  receipt."  The  flour  was  warehoused  in  the  plaintiffs*  name.  The  defena- 
ants  subsequently  made  advances  to  D.  A  Sons  on  the  security  of  a  pledge  of  the 
flour,  in  ignorance  of  the  prior  transaction  with  the  plaintifls ;  and  D.  <&  Sons,  by 
a  fraudulent  representation  that  they  had  sold  the  flour  to  the  defendants,  procured 
from  the  plaintiffs  a  delivery  order  for  the  flour,  which  they  gave  to  the  defendants. 
The  defendants,  in  pursuance  of  the  delivery  order,  obtained  possession  of  the  flour, 
and,  the  advances  made  by  them  not  being  repaid,  sold  it.  The  plaintiffs  sued  the  de- 
fendants for  the  conversion  of  the  flour: 

Held,  that  (assuming  that  the  plaintiffs  had  originally  a  special  property  in  the 
flour),  the  intention  of  the  pliuntiffs  must  be  taken  to  have  been  to  revest  the  whole 
property  in  the  flour  in  D.  &  Sons,  in  order  that  they  might  transfer  it  to  the  de- 
fenaants  as  purchasers ;  and  that,  though  the  plaintiffs  might  have  revoked  the 
delivery  order  as  being  procured  by  fraud,  as  long  as  the  flour  *remained  [396 
in  the  hands  of  D.  A  Sons,  yet  when  the  property  in  the  flour  had  been  transferred 
by  D.  A  Sons  to  bona  Jide  transferees  for  good  consideration,  the  title  of  the  latter 
was  indefeasible : 

Heldf  also,  that  of  two  innocent  parties,  one  of  which  must  suffer,  the  plaintiflls 
having  enabled  D.  ^  Sons  to  commit  the  fraud  on  the  defendants,  must  suffer  the 
consequences,  and  that,  consequently,  the  action  was  not  miuntainable. 

Special  case  stated  in  an  action  for  conversion  of  cer- 
tain sacks  of  floor.  The  facts  sufficiently  appear  from  the 
judgment. 
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May  13.  T,  H.  James^  for  the  plaintiffs :  The  plaintiffs 
were  pledgees  of  the  flour  and  therefore  had  a  special  prop- 
erty in  it.  The  pledgors  had  no  right  to  the  possession  of 
the  flour  until  the  debt  was  paid  and  could  not  sue  in  tro- 
ver :  HaUiday  v.  Holgate  (*) ;  Cundy  v.  Lindsay  (*).  The 
plaintiffs  parted  with  the  possession  of  the  flour,  but  they 
did  so  for  the  purposes  of  a  sale  not  of  a  pledge,  on  a  fraud- 
ulent representation  by  the  pledgors,  that  they  had  effected 
a  sale  of  the  flour  in  conformity  with  the  agreement.  They 
never  intended  to  give  up  their  special  property  in  the  flour 
except  for  that  purpose.  There  is  no  evidence  of  a  contract 
between  the  plaintiffs  and  defendants  to  pass  the  property, 
because  they  were  never  ad  idem.  The  plaintiffs  supposed 
the  defendants  to  be  purchasers,  whereas  thev  never  intended 
to  purchase.  The  special  property,  therefore,  remains  in 
the  plaintiffs,  and  they  can  maintain  trover.  An  action  of 
trover  would  certainly  lie  against  Denis  Daly  &  Sons  by 
the  plaintiffs ;  and  it  is  therefore  submitted,  that  as  the  de- 
fendants must  derive  their  title  from  Denis  Daly  &  Sons,  it 
will  lie  against  the  defendants.  [He  also  cited  Kingtford  v. 
Merry  i^\  and  Roberts  v.  WyaU\).'\ 

Cohen^  Q.C.  (TFarr,  with  him),  for  the  defendants:  The 
test  suggested  is  not  a  true  one.  The  defendants  do  not 
stand  in  the  shoes  of  Denis  Daly  &  Sons.  It  is  a  case  for 
the  application  of  the  well  known  doctrine  that  where  one 
of  two  innocent  persons  must  suffer  by  the  fraud  of  a  third, 
the  person  who  has  given  credit  to  the  third  person  and  thus 
enabled  the  fraud  to  be  committed  must  be  the  sufferer. 
The  case  admits  of  two  aspects.  If  the  plaintiffs  remained 
the  owners  of  the  goods,  the  Factors  Acts  apply.  If  they 
396]  parted  with  the  property  in  the  goods  when  *they 
gave  them  up  to  Denis  Daly  &  Sons,  clearly  the  defendants 
are  entitled  to  the  property.  It  is,  moreover,  contended 
that  the  contract  is  not  one  of  pledge  at  all,  and  that  it  gave 
no  special  property  in  the  goods  to  the  plaintiffs.  At  any 
rate,  by  the  very  nature  of  the  arrangement,  when  the  goods 
were  given  up  Dy  the  plaintiffs,  the  whole  property  was  in- 
•tended  to  be  revested  in  the  pledgors,  the  plaintiffs  looking 
only  to  the  proceeds  of  the  sale.  [He  cited  Knights  v.  Wif- 
fen  {*) ;  Vicars  v.  Hertz  (•) ;  White  v.  Garden  (') ;  AUenbo- 
rough  V.  St.  Katharines  Dock  Co.  (") ;  Pease  y.  Oloaheci^). 

JameSy  in  reply.  Our.  adv.  vutl. 

0)  Law  Rep.,  8  Ex.,  299.  («)  Law  Rep.,  2  H,  L.  (Sc),  116. 

(»)  8  App.  Cas,.  469 ;  24  Eng.  R.,  846.  C)  10  C.  R,  919. 

(«)  1  H.  4  N.,  603.  (8)  8  C.  P.  D.,  460,  4ft4. 

(*)  2  Taunt.,  268.  (•)  Law  Rep.,  1  P.  C,  219. 

(*)  Law  Rep.,  6  Q.  B.,  660. 
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June  10.  The  judgment ^of  the  Court  (Cockburn,  C.J., 
and  Mellor,  J.,)  was  delivered  by 

Cockburn,  C.J.:  This  was  an  action  for  the  wrongful 
conversion  of  a  quantity  of  flour  alleged  to  be  the  property 
of  the  plaintiffs. 

The  facts  were  shortly  these:  The  plaintiffs,  who  are 
merchants  at  Liverpool,  had  lent  to  the  nrm  of  Denis  Daly 
&  Sons,  also  merchants  at  Liverpool,  their  acceptances 
for  the  sum  of  £11,500  (for  which  Denis  Daly  &  Sons  un- 
dertook to  provide  at  or  before  maturity),  on  the  security 
of  certain  flour,  a  memorandum  as  to  such  security  being 

5;iven  by  Denis  Daly  &  Sons  in  these  terms :  "As  security 
or  the  due  fulfilment  on  our  part  of  this  undertaking,  we 
have  warehoused  in  your  name  sundry  lots  of  flour,  and  in 
consideration  of  your  delivering  to  us,  or  our  order,  said 
flour  as  sold,  we  further  undertake  to  specifically  pay  you 
proceeds  of  all  sales  thereof  immediately  on  their  receipt." 

The  flour  was  accordingly  warehoused  in  the  name  of  the 
plaintiffs  in  a  room  let  to  them  for  the  purpose,  and  of 
which  they  kept  the  key  and  paid  the  rent. 

Three  of  the  acceptances  thus  given  by  the  plaintiffs, 
amounting  in  the  whole  to  £6,600  having  been  in  due  time 
provided  for  by  Denis  Daly  &  Sons,  it  was  agreed  between 
them  and  the  *plaintiff3  that  the  two  remaining  bills  [397 
for  £2,500  each,  should  be  renewed,  which  was  accordingly 
done,  a  memorandum  similar  to  the  former  one  being  again 
given  by  Denis  Daly  &  Sons,  whereby  they  undertook  to 
provide  for  the  acceptances  at  or  before  maturity,  with  this 
addition  :  ''As  security  for  the  due  fulfilment  on  our  part 
of  this  undertaking,  you  hold  two  lots  of  Baltic  whites  flour, 
warehoused  in  December  and  January  last."  The  Baltic 
whites  flour  thus  mentioned  consisted  of  1,500  sacks,  being 
the  flour  originally  pledged  to  the  plaintiffs. 

In  the  interval  between  the  giving  of  these  last-mentioned 
acceptances  and  the  time  of  their  becoming  due,  one  of  the 
firm  of  Denis  Daly  &  Sons,  on  the  13th  of  May,  1878, 
applied  to  the  defendants  to  advance  them  a  sum  of  £2,500 
on  the  security  of  the  1,500  sacks  of  flour  deposited,  as  has 
been  stated,  with  the  plaintiffs,  but  without  in  any  way  com- 
municating to  them  tne  fact  of  the  flour  having  been  so  de- 
posited. The  defendants,  in  entire  ignorance  of  this  fact, 
and  believing  the  flour  to  be  the  property  of  Denis  Daly  & 
Sons,  agreed  to  advance  the  £2,500  on  the  security  of  the 
flour,  but  on  the  terms  that  they  were  to  have  absolute  pos- 
session of  the  flour,  and  to  warehouse  it  in  their  own  name, 
and  to  have  power  to  sell  it. 
28  Eng.  Kep.  105 
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For  the  fraudulent  purpose  of  obtaining  possession  of  the 
flour,  80  as  to  be  able  to  give  possession  of  it  to  the  defend- 
ants, Arthur  Daly,  one  of  the  firm  of  Denis  Daly  &  Sons, 
brought  to  the  plaintiffs,  but  unknown  to  the  defendants,  a 
memorandum  in  these  terms:  *'14th  May,  1878.  We  have 
sold  Messrs.  R.  &  J.  Lawson  1,500  sacks  of  Baltic  whites, 
payment  as  follows:  £1,000  upon  delivery,  £1,000  in  four- 
teen days,  £1,000  in  a  month,  which  amounts  we  will  hand 
you  as  received.     D.  Daly  &  Sons." 

The  plaintiffs  by  the  fraudulent  misrepresentation  that 
Denis  Daly  &  Sons  had  found  a  purchaser  for  the  flour,  and 
would  hand  over  to  them  the  amount  to  be  received  as  the 
price,  were  induced  to  part  with  the  possession  of  the  flour^ 
and  for  that  purpose  gave,  as  requested,  on  the  14th  of 
May,  a  delivery  order  to  Denis  Daly  &  Sons ;  and  subse- 
quently addressed  a  written  direction  to  the  landlord  of  the 
warehouse,  which  they  delivered  to  Arthur  Daly,  to  transfer 
the  room  in  which  the  flour  was  deposited  to  Lawson  &  Co., 
which  was  accordingly  done. 

398]  *The  defendants  on  the  same  day  that  the  delivery 
order  was  given  bv  the  plaintiffs  to  Denis  Daly  &  Sons, 
namely,  the  14th  of  May,  advanced  to  Denis  Daly  &  Sons 
the  sum  of  £1,725,  and  on  the  next  day  the  further  sum  of 
£776  in  cash. 

It  is  stated  in  the  case  that  the  fraudulent  memorandum 
of  the  sale  to  the  defendants,  by  which  the  plaintiffs  were 
induced  to  give  the  delivery  order  for  the  flour,  was  brought 
to  them  by  Arthur  Daly  after  banking  hours  on  the  14th, 
from  which  it  may  be  inferred  that  the  £1,726  advanced  by 
the  defendants  to  Denis  Daly  &  Sons  on  that  day,  was  ad- 
vanced before  the  possession  of  the  flour  had  been  given  up 
to  the  latter  by  the  plaintiffs.  Possession  of  the  flour  hav- 
ing been  transferred  to  defendants,  they,  between  the  18th 
of  May  and  the  1st  of  June,  by  virtue  of  the  right  to  sell 
vested  in  them  by  the  agreement  with  Denis  Daly  &  Sons, 
sold  the  flour  in  the  Liverpool  market  for  sums  amounting 
in  the  whole  to  £2,647  105.  3<i.,  and  the  flour  was  delivered 
to  the  respective  purchasers. 

Of  the  £2,500  tnus  advanced  by  the  defendants  to  Denis 
Daly  &  Sons,  £600  was  paid  by  the  latter  to  the  plaintiffs, 
as  part  of  the  price  received  on  the  sale  of  the  flour.  But 
the  plaintiffs  have  received  no  further  payment,  and  Denis 
Daly  &  Sons  have  become  bankrupts. 

We  have  in  this  case  to  discharge  the  unpleasant  duty  of 
deciding  on  which  of  two  innocent  parties  the  loss,  occa- 
sioned to  one  or  other  of  them  by  the  fraud  of  a  third,  shall 
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fall.  In  discharging  snch  a  duty  a  court,  to  use  the  words 
of  Lord  Cairns  in  Cundyy.  Lindsay {')y  "can  do  no  more 
*  than  apply  rigorously  the  settled  and  well-known  rules  of 
the  law.''  Unfortunately,  however,  some  difficulty  pre- 
sents itself  in  the  present  case  in  applying  the  law.  For  the 
case  is,  so  far  as  we  are  aware,  sui  generis^  the  contract  out 
of  which  the  claim  of  the  plaintiffs  arises  being  of  an  alto- 
gether exceptional  character.  The  contract  is  not  one  in 
which  goods  are  deposited  upon  the  ordinary  terms  inciden- 
tal to  a  bailment  of  pledge,  namely,  that  the  thing  pledged 
shall  remain  in  the  possession  of  the  pledgee  until  the  en- 
gagement of  the  pledgor,  which  it  was  given  to  insure,  has 
been  fulfilled. 

Here  the  pledgors,  when  they  find  a  purchaser,  are  to 
have  *pos8ession  of  the  thing  pledged,  in  order  to  [399 
sell  it,  not  in  the  name,  or  even  on  behalf  of  the  pledgees, 
but  as  their  own,  subject  only  to  the  condition  of  handing 
over  the  proceeds  in  liquidation  of  the  debt. 

It  may  be  doubted  whether  under  such  a  contract  any 
special  property,  however  limited,  vested  in  the  pledgees,  or 
whether  their  right  was  not  limited  to  the  possession  and 
custody  of  the  goods,  so  as  to  secure  to  them  the  knowledge 
of  anv  sale  which  the  owners  might  be  able  to  make,  and  so 
to  afford  them  the  opportunity  of  insisting  on  the  price 
being  handed  over  to  them  as  soon  as  paid. 

Assuming,  however,  that  under  the  contract  with  Denis 
Daly  &  Sons  the  plaintiffs  acquired,  as  pledgees,  a  special 
property  in  the  flour  deposited  in  their  name,  it  was  subject 
to  the  right  of  the  pledgors  to  have  the  flour  given  up 
to  them  on  their  flnding  a  purchaser  for  the  purpose  of 
the  sale  by  them  as  owners,  without  any  intervention  on  the 
part  of  the  pledgees.     If,  having  obtained  the  goods  for  the 

!)urpose  of  selling  them,  and  having  sold  them,  the  pledgors 
)ad  kept  the  price  instead  of  handing  it  over  to  the  pledgees, 
the  latter  could  not  have  disputed  the  title  of  the  buyer, 
and  would  have  had  no  remedy  except  by  action  against 
the  pledgors  for  breach  of  contract. 

In  compliance  with  the  agreement,  the  flour  was  delivered 
by  the  plaintiffs  to  Denis  Daly  &  Sons,  the  pledgors,  with 
the  full  intention  that  they  should  sell  it  as  their  own  and 
make  a  good  title  to  it  to  their  vendees. 

It  is  true  that  the  possession  of  the  goods  was  obtained 
by  the  fraud  of  the  pledgors,  but  this  appears  to  us  to  make 
no  difference  in  the  result.  The  flour  having  been  given  up 
by  the  plaintiffs  to  Denis  Daly  &  Sons,  conformably  to  the 

(»)  3  App.  Gas.,  463  j  24  Eng.  Rep.,  849. 
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contract,  to  sell  as  their  own,  the  special  property  vested  in 
the  plaintiffs  as  pledgees,  whatever  it  may  have  been,  was 
intentionally  surrendered ;  and  the  possession  having  been 
parted  with,  the  contract  of  pledge  was,  at  all  events  for  the 
time  being,  at  an  end.  The  abandonment  of  the  property 
in,  and  the  surrender  of,  the  thing  pledged  might,  as  between 
the  pledgees  and  pledgors,  have  been  revoked  as  having 
been  obtained  by  fraud,  so  long  as  the  goods  remained  in 
the  hands  of  the  pledgors.  But  when,  prior  to  any  such 
400]  ^revocation,  the  property  in  the  goods  had  been  trans- 
ferred by  the  owners  for  good  consideration  to  a  hona  fide 
transferee,  the  latter  acquired,  as  it  appears  to  us,  an  inde- 
feasible title.  The  analogy  to  a  case  of  sale  where  the  ven- 
dor is  induced  to  part  with  his  property  by  fraud  appears 
to  us  complete ;  and  the  principle  laid  down  by  the  Court 
of  Common  Pleas  in  White  v.  Oarden{^\  and  by  the  House 
of  Lords  in  Cundy  v.  Lindsay  (*),  and  acted  upon  by  this 
court  in  Moyce  v.  Newington  (*),  is,  we  think,  applicable  to 
the  case  before  us ;  and  we  are  therefore  of  opinion  that  the 
defendants  acquired  a  good  title  to  the  flour  by  their  con- 
tract with  Denis  Daly  &  Sons. 

Our  view  of  the  case  being  founded  on  the  assumption 
that  the  property  in  the  goods  became  by  the  act  oi  the 
pledgees  revested  in  the  pl^gors,  it  makes  no  difference  that 
the  goods,  having  been  parted  with  by  the  plaintiffs  with  a 
view  to  their  being  sold,  were,  instead  of  being  sold,  pledged. 
The  property  having  by  the  act  of  the  pledgees  become  re- 
vested in  the  pledgors,  the  latter  were  as  competent  to  dis- 
pose of  the  goods  by  way  of  pledge  as  by  that  of  sale. 

Nor  in  this  view  of  the  case  is  it  in  any  way  material  that 
the  larger  portion  of  the  money  advanced  by  the  defendants 
to  Denis  Daly  &  Sons  was  paid  (if  we  are  to  take  the  fact 
to  have  been  so)  before  the  possession  of  the  flour  was  given 
up  by  the  plaintiffs.  The  property  in  the  flour  was  made 
over  to  the  defendants,  and  the  possession  of  it  given  up  to 
them,  by  Denis  Daly  &  Sons  for  good  consideration  when 
the  full  property  in  it  was,  as  we  think,  in  the  latter,  and 
the  transfer  took  place  by  virtue  of  a  contract  whereby  the 
money  was  to  be  advanced  on  the  pledge  of  the  goods. 
That  the  money  was  paid  down  before  the  goods  were  de- 
livered, provided  the  property  in  the  goods  was  in  Denis 
Daly  &  Sons  when,  in  fulfilment  of  the  contract,  they  trans- 
ferred the  property  in,  and  gave  possession  of,  the  flour, 
can  make  no  difference. 

Q)  10  C,  B.,  919.  O  8  App.  Ciw.,  459 ;  24  EDg.  Rep..  S45. 

(«)  4  Q.  B.  D.,  82 ;  awU,  p.  674. 
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But  there  is  a  further  ground  on  which  we  are  of  opinion 
that  the  defendants  are  entitled  to  our  judgment.  We  are 
prepared  to  hold,  as  we  intimated  in  Moyce  v.  Newington{^\ 
that  where  one  *of  two  innocent  parties  must  suffer  [401 
from  the  fraud  of  a  third,  the  loss  should  fall  on  the  one  who 
enabled  the  third  party  to  commit  the  fraud.  It  has  been  so 
held  by  the  Supreme  Court  of  Judicature  of  the  State  of  New 
York  in  a  case  of  Root  v.  Fiench  (').  In  Vickers  v.  Hertz (*) 
Lord  Chancellor  Hatherley  says :  ''If  one  person  arms  an- 
other with  a  symbol  of  property  he  should  oe  the  sufferer, 
and  not  the  person  who  gives  credit  to  the  operation  and  is 
misled  by  it.''  It  is  on  this  principle  that  the  legislation  with 
reference  to  fraudulent  sales  made  by  factors  or  agents  in- 
trusted with  the  possession  of  goods  or  of  the  documents  of 
title  to  goods  has  been  based.  It  was  on  this  ground  that 
the  Court  of  Session  in  Pochin  v.  JRobinoios  {*)  and  in  Vick- 
ers V.  ffertz  (•),  independently  of  the  Factors  Acts,  and  pro- 
ceeding on  general  principles,  decided  in  favor  of  an  innocent 
purchaser.  And  though  in  Vickers  v.  Hertz  {*)  in  the  Houso 
of  Lords  the  case  was  decided  in  favor  of  the  defendant,  as 
coming  under  the  Factors  Acts,  Lord  Colonsay  expressly 
says  that  the  judgment  appealed  from  was  well  founded  in- 
dependently of  those  acts. 

Now  in  the  case  before  us  Denis  Daly  &  Sons  were  al- 
lowed by  the  plaintiffs  to  appear  as  the  ostensible  owners  of 
the  flour,  and  to  exercise  uncontrolled  dominion  over  it, 
without  the  plaintiffs,  by  intervening  themselves  in  the  trans- 
action, as  they  might  have  done,  securing  themselves  against 
any  fraudulent  conduct  on  the  part  of  JJenis  Daly  &  Sons. 
It  would,  therefore,  be  in  the  highest  degree  unjust  and  in- 
equitable that  the  defendants,  Lawson  &  Co.,  who  have 
innocently  advanced  money  on  the  goods  in  the  ordinary 
course  of  commercial  dealing,  should  be  sufferers  through 
the  improvident  contract  of  the  plaintiffs  with  Denis  Daly 
&  Sons,  or  want  of  proper  caution  on  their  part. 

We,  therefore,  on  both  grounds,  give  judgment  for  the 
defendants.  Judgment  for  the  defendants. 

Solicitors  for  plaintiffs :    Gregory^  Rowcliffe  &  Oo.^  for 
Stone  &  Fletcher. 
Solicitors  for  defendants :  Field  <6  Roscoe^  for  Bateson. 

0)  4  Q.  B.  D.,  85 ;  anU,  p.  674  (*)  Law  Rep.,  2  H.  L.  (Sc),  115. 

(«)  18  Wendell,  570.  (<)  8d  Series,  vol.  vii,  p.  622. 

See  20  Eng.  Rep. ,  280  note.  the  original  parties,  and  the  assignor 

A  purchaser  of  a  bond  and  mortgage    can  give  no  better  title  than  he  has 
takes  it  subject  to  the  equities  between    himself. 
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It  is  only  where  the  owner  has,  by  minion  exercised  by  him  withoat  plain- 

his  own  affirmative  act,  conferred  the  tiff's  assent  was  tortious,  and  he  ooald 

apparent  title  and  absolute  ownership  transfer  no  title  ;  that  as  plaintiff  had 

of    a   non-negotiable  chose  in  action  not  clothed  N.  or  the  pretended  canal 

upon  another,  on  the  faith  of  which  it  carriers  with  the  apparent  title  to,  or 

has  been  purchased  for  value,  that  he  authority  to  dispose  of,  the  wheat,  or 

is  precluded  from  asserting  his  real  in  any  way  aided  or  facilitated  in  the 

title.  fraud  perpetrated  upon  defendants,  it 

Plaintiff  and  her  husband  executed  was  not  estopped  from  reclaiming  its 

to  R.  a  bond  and  mortgage  simply  as  property. 

an  accommodation,  to  to  used  as  col-  Also  held,  that  the  fact  that  there 

lateral  security  for  a  loan  he  proposed  was  a  small  quantity  of  wheat  upon 

effecting.      R.   failed   to  procure  the  the  canal  boats  to  which  the  plaintiff 

loan,  but  sold  the  bond  and  mortgage  was  not  entitled,  and  that  the  demand 

to  defendant  B.     In  an  action  brought  was  for  the  whole,  did  not  defeat  its 

by  plaintiff  to  have  the  bond  and  mort-  right  to  recover,  as  the  refusal  was 

gage  cancelled,  held,  that  R.  having  upon  the  ground  that  no  part  of  the 

no  authority  to  sell  the  bond  and  mort-  wneat   belonged    to  plaintiff,   and  as 

gage,  conveyed  no  title  to  B. ,  and  that  there  was  an  actual  conversion  by  a 

plaintiff  was  entitled  to  judgment,  de-  sale  :  Marine  Bank  «.  Fiske,  71  N.  Y., 

daring  the  bond  and  mortgi^  void  as  853,  distinguishing  Rowley  v.  Bigelow, 

against  her:    Davis  v.  Bechsteine,  69  12  Pick.,  SfJ. 

N.  Y.,  440,  25  Am.  Rep. ,^18,  220  note.  One  who  purchases  goods  at  half 

The  owner  of  property  which  has  their   value,   he    having    information 

been  tortiously  taken  from  him  is  not  from  which  he  may  luiow  that  the 

estopped  from  reclaiming    it  by  the  factor  with  whom  he  deals  is  acting 

fraudulent  act  of  the  tortious  taker,  to  without  authority,  and  in  fraud  of  his 

which  he  was  not  a  party,  and  which  principal  takes  no  title  thereto,  such  a 

he  in  no  way  aided,  to  create  an  estop-  purchase  being  inconsistent  with  good 

pel ;  he  must  have  enabled  the  wrong-  faith  and  void,  and  the  principal  may 

doer  to  perpetrate  the  fraud.  recover  the  goods  from  such  pretended 

Plaintiff  discounted  the  note  of  N.  vendee, 
upon  transfer  to  it  as  security  of  the  A  factor  cannot  generally  pledge  the 
bill  of  lading  of  a  cargo  of  wheat  ship-  goods  of  his  principal  for  his  own  lis- 
ped at  Chicago,  owned  by  and  con-  bilities,  and  is  bound  to  ot>ey  the  orders 
signed  to  N.  at  Buffalo  ;  while  the  of  his  consignor  as  to  the  terms  of  sale  : 
wheat  was  in  transit  to  Buffalo,  de-  Singer,  etc.,  v.  Hudson,  4  Mo.  App., 
fendants  accepted  and  paid  drafts  of  145. 

N.  upon  transfer  of  false  bills  of  lading  The  payee  of  a  note  delivered  it  as 
of  wheat,  purporting  to  have  been  collateral  security  with  his  written  as- 
shipped  by  N.  at  Buffalo  on  board  of  signment  to  the  pledgee  indorsed  there- 
certain  canal  boats  named,  consigned  on,  and  the  pledgee  afterwards  gave 
to  defendants  at  New  York,  no  wheat  temporary  possession  of  the  note  for  a 
in  fact  having  been  shipped.  Upon  specific  purpose  to  the  payee,  who 
arrival  of  the  wheat  at  Buffalo  N.,  thereupon  converted  it  to  his  own  use, 
without  consent  or  knowledge  of  plain-  by  selling  it  to  one  W.,  to  whom  the 
tiff,  caused  it  to  be  shipp^  on  board  makers  paid  the  note  and  took  it  up. 
the  canal  boats  named  in  the  false  bills  In  an  action  by  the  pledgee  against  the 
of  lading,  and  to  be  transported  and  makers — held, 

delivered  to  defendants  at  New  York,  1.  That  defendants  refusing  to  pro- 
who  refused  to  deliver  the  same  to  duce  the  note,  on  notice,  it  must  be 
plaintiff  on  demand,  and  afterwards  prt>sumed  that  when  they  took  it  up 
sold  it.  In  an  action  for  conversion,  the  assignment  indorsed  remained  un- 
held  that  defendants  were  liable  ;  that  erased  and  uncancelled, 
plaintiff  was  special  owner  and  in  pos-  2.  That  from  the  note  itself,  in  that 
session  of  the  wheat  by  virtue  of  the  condition,  both  W.  and  defendants 
transfer  of  the  bill  of  lading  ;  that  the  were  chargeable  with  notice  of  plain- 
general  owner  had  no  right  to  the  pos-  tiff's  right  as  assignee.  Mere  posses- 
aessiou,  disposal  or  control  of  the  sion  of  the  note  in  that  state  by  the 
wheat ;  any  possession  obtained  or  do-  payee  did  not  raise  any  legal  presump- 
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tion  of  a  re-assignment  to  bim  ;  tbe  in-  of  St.  Johnsville,  tbe  certificate  of 
ability  of  W.  to  read,  or  his  having  in  which  he  delivered  to  and  left  with  G. 
fact  overlooked  the  assignments,  would  B.  &  D.,  his  stockbrokers,  to  secure  any 
not  prevent  his  being  chargeable  with  balance  of  account.  Upon  the  certifi- 
notice  thereof  ;  the  delivery  of  the  note  cate  was  indorsed  a  blank  assignment 
to  the  payee  under  such  circumstances  and  power  of  attorney  to  transfer, 
would  not  estop  the  assignee  from  as-  signed  by  the  plaintiff,  purporting  on 
serting  his  ownership  ;  and  in  the  ab-  its  face  to  have  been  executed  *'  for 
sence  of  further  evidence,  it  was  value  received."  Plaintiff's  indebted- 
error  to  direct  a  verdict  for  the'  defend-  ness  on  the  account  was  $3,000  and  in- 
ants  :  Pier  v.  Bullis,  48  Wise. ,  429.  terest.     G.  B.  <fc  D.  without  authority, 

Where  one  of  two  parties  who  are  and    without    plaintiff's    knowledge, 

equally  innocent  of  actual  fraud  must  pledged  the  scrip  with  other  securities 

lose,  the  one  whose  misplaced  confi-  to  secure  an  advance  of  $45,135.     De- 

dence  in  an  agent  or  attorney  has  been  fendant  at  the  request  of  G.  B.  &  D. 

the  cause  of  the  loss,  shaU  not  throw  paCid  the  advance,  and  received  the  se- 

it  on  the  other :  Pennsylvania  R.  R.  curities.      The  other    securities  were 

Co.'s  Appeal,  86   Penn.    St.   R.,   80;  sold,  leaving  $15,219.81  of  the  advance 

Stewart  v.  Reed,  91  id.,  290;   Wood  v.  unpaid  :'Held  that  the  defendant  was' 

Smith,  92  id.,  879  ;   Peake  «.  Thomas,  entitled  to  hold  the  stock  for  the  full 

89  Mich.,  584;   Morris  v.  Preston,  93  amount  remaining  unpaid  :  McNeil  «. 

Ills.,  216.  The  Tenth,  etc.,  46  N.  T.,  825. 

Whatever  may  be  the  actual  intent  A  bona  /!d0 .purchaser  for  value  of  a 
of  a  party  to  a  transaction,  if  he  so  acts  non -negotiable  chose  in  action  from  one 
as  to  lead  a  reasonable  person  to  be-  upon  whom  the  owner  has,  by  assign- 
lie  ve  that  he  understands  and  assents  ment,  conferred  the  apparent  absolute 
to  its  terms,  and  the  other  party  so  be-  ownership,  when  the  purchase  is  made 
lieving  acts  accordingly,  the  former  upon  the  faith  of  such  apparent  owner- 
is  estopped  from  asserting  that  he  did  ship,  obtains  a  valid  title  as  against 
not  so  understand  and  assent ;  and  he  the  real  owner,  who  is  estopped  from 
is  bound  by  the  action  taken  :  Peake  v.  asserting  title  thereto. 
Thomas,  39  Mich.,  584.  B.  makes  and  delivers  his  non-nego- 

An  assignee   from  an  agent  of  the  tiable  promissory  notes    to    C,  from 

owner  takes,   as    against  the  owner,  whom  they  are  obtained  by  fraud,  mis- 

when  the  agent  is  vested  with  the  ap-  representation   and  without  adequate 

parent  control,  and  the  assignee  is  a  consideration.      The  assignee,  having 

bona  fide  purchaser  for  value  without  thus  obtained  them,  transfers  them  to 

notice.     Where  the  agent  is  intrusted,  W.,  who  is  a  boTia  fide  purchaser  for 

by  the  real  owner,  with  an  assignment  value,    before    due,   without    notice  : 

of  a  chose  in  action  executed  in  blank,  Held,  C.  cannot  reclaim  the  notes  from 

he  is  invested  by  the  owner  with  the  W. :  (}ombes  v.  Chandler,  83  Ohio  St. 

apparent  control  of  it  as  owner :  Haze-  Rep. ,  178. 

well  v.  Coursen,  45  N.  Y.  Superior  Ct.  If  W.,  being  the  owner  of  certain 

R.,  22.  shares  of  the  stock  of  a  corporation, 

Where  the  owner  of  property  confers  causes  them  to  be  transferred  on  the 

upon  another  an  apparent  title  to,  or  books  of  the  company  to  M.,  to  whom 

power  of  desposition  over  it,  he  is  es-  a  certificate  is  issued  in  due  form,  and 

topped    from    asserting    his    title    as  if  M.  thereupon  indorses  the  certificate 

against  an  innocent  third   party  who  in  blank  and  delivers  it.  to  W.,  from 

has  dealt  with  the  apparent  owner  in  whom,  while  so  indorsed  in  blank,  and 

reference  thereto,  without  knowledge  while  M.  still  stands  ou  the  books  of 

of  the  claims  of  the  true  owner.  the  company  as  the  registered  owner. 

The  rights  of  such  third  party  do  not  the  certificate  is  stolen,  M.,  who  puts  it 

depend  upon  the  actual  title  or  author-  on  the  market  and  it  is  purchased  in 

ity  of  the  one  with  whom  he  dealt,  but  the  usual  course  of  business,  in  good 

upon  the  act  of  the  owner  which  pre-  faith  and  without  notice  by  a  third  per- 

cludes  him  from  disputing  the  title  or  son,  the  purchaser  will  acquire  a  valid 

authority  he  has  apparently  conferred,  title  to  the  stock  as  against  W. :   Win- 

Plaiutiff  was  the  owner  of  184 shares  ter  v.  Belmont,  etc.,  58  Cal.,  428. 

of  the  stock  of  the  First  National  Bank  Where  a  party  purchases  negotiable 
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paper,  and,  witbout  an;  indorsement  B. ,  the  agent  of  the  derendaot,  drew 

to  Llm,  permila  it  to  remain  in  tbe  the    mooej    on    plaintllTB   cb«ck    for 

hands  of  the  vendor,  Invested  with  all  |5.000,  but  did  not  pij  il  to  defendant, 

the  evidence  of  ownership,  and  the  lat-  claiming!  some   unsettled   aocoont   be- 

ter  afterwards  indorses  saeh  paper  to  tween   them,   and  after  Rome  mnntlis 

another  for  valne  without  notice,  the  sent  (3,(100  back  to  piaintiff.     Plaintiff 

loss  moat  fall  apoQ  him  whoee  act  or  commenced  fon«1osare.  wbich  was  set- 

negllect  has  enabled   the  agent  to  com-  tied  bj  tbe  mortgagor  signing  a  paper 

niit  the  wrong  :  Firet  National  Bank  ol  dated  December  B,  1876,  acknowledged 

Anlej  V,  Beaird,  7  Bradwell,  SO.  the  papneat  ts  B.  of  the  $I..SO0  oD  ac- 

A  wife  Joined  in  her  husband's  mort-  count   of  the   mortgage,    and   on    this 

gage  of  certain   lands,   including  tbe  plaintiff  paid  the  mortgagor  the  $3,500 

iiomeetead.   On  foreclosnre  she  claimed  balance  : 

that  the  lot  was  her  separate  property,  Held,  that  if  one  of  two  innocent  per- 

and  that  she  had  not  known  that  the  sons  muHt  suffer  pecuniary  loss  from 

mortgage  covered  it ;  that  she  had  not  the  dishonesty  of  B.,  that   the  defend- 

teed  the  mortgage  nor  heard  it  read,  ant  is  the  person  who  must  sustain  the 

and  that  i  f  she  had ,  sbe  would  not  have  loss. 

recognized  the  home  lot  by  Its  deeerip-  Held,  further,  that  the  defendant,  by 
tion.  Itappeared  that  the  mortgagee  tbe  eiecotion  of  the  instrument  dated 
had  acted  in  good  faith,  and  had  done  December  9,  1878.  Is  estopped  from  de- 
nothing  to  mislead  her :  Held,  that  the  njing  the  validity  of  the  bond  and 
borne  lot  was  subject  to  the  foreclosure  mortgage,  on  the  ground  that  the  mort- 
decree  ;  Peake  t,  Thomas,  39  Mich.,  gagee's  name  was  not  inserted  at  the 
684.                                                                time    the    inst -" - 

Where  B. ,  an  attorney,  had  been  re-  Henunenway  t 

quested  b^  the  mortgagor   to  procure  Pr..  38. 
him  a  loan  on  the  property,  and  the 

papers  were  eiecnled  and  acknowl-  ,  ^  „  . 
edged  by  M.,  the  mortgagor,  and,  after  of  com,  of  which  C  was  general  owne 
elocution  and  acknowl^gment  were  and  which  was  consigned  tobimatb. 
sent  by  K.  and  bj  bim  delivered  to  B.  Upon  arrival  of  the  com.  plaintiff  con- 
fer the  purpose  of  obtaining  a  loan  eented  that  U.  might  di«igna(e  tbe  ele- 
thereon,  and  B.  applied  to  H.,  the  vator  in  which  it  shonld  be  stored  ; 
plaintiff,  who  consented,  and  gave  B.  tbia  he  did  ;  and  npon  recniving  from 
a  check  for  (.t.OOO.  the  amonat  asked  tbe  master  ot  the  vessel  tbe  elevator 
for,  and  received  the  bond  and  mort-  receipt,  instead  of   procuring  a  ware- 

Ege  from  B.  and  delivered  tbe  latter  to  house  receipt  in  the  names  of  plaintiffs 
to  record,  the  mortgagor  and  mort-  and  delivering  it  to  them  as  according 
gagee  never  having  seen  each  other  :  to  usage  it  was  bis  dnty  to  do,  be  ab~ 
Held,  that  B.  was  M.'s  agent  for  the  tained  snch  receipt  in  bis  own  name, 
purpose  of  raising  money  on  the  Imnd  Tlie  plaintiffs  knew  that,  acmrding  to 
and  mortgage,  and  the  delivery  of  tbe  the  usual  course  of  dealing,  the  mastrr 
same  by  B.  to  H.  was  a  good  delivery  would  deliver  tbe  elevator  receipt  to 
and  trinding  upon  M.,  tbe  defendant,  the  consignee  on  payment  of  freight, 
and  that  tbe  payment  of  the  ^'S.OOO  by  and  that  on  snch  rvcvipt  a  wareliouHi 
H.,  the  plaintiff,  to B..  was  a  payment  receipt  would  be  issned  to  the  coo- 
to  M.,  thedefendant,  through  hisagent.  eignee,  or  in  the  name  of  whom  be 
Although  the  name  uf  tbe  mortgagee  shoaid  direct.  They  expected  U.  to 
was  not  filled  in  at  the  time  of  tbeeie-  pay  the  freight,  and  intended  him  to 
culion  of  the  mortgage,  nnder  the  pc-  receive  tbe  elevator  receipt.  Tbe  corn 
culiar  circamstanceH  of  the  case,  tbe  arrived    November  8th;  plaintiff    paid 

a  must  1»  held  to  have  been  de-  no  attention  to  Its  possession  nnlil  So- 

d  to  B.  by  tbe  mortgagor  with  au-  vember  IStb,  when  they  demanded  re- 

y  to  fill  in  the  name  of  the  mort-  payment  of  their  loan.     Meanwhile  V. 
had  shipped  the  com  to  New  Yorii  by 

Kind   and   mortgage  executed  in  canal,  and,  on  the   faith  of  the  canal 

as  to  a  material  point,  with  parol  boat  bills  of  lading,  obtained  advances 

rity  to  All  up  the  blank  and  de-  from  defendants.    Held,  that  conceding 

it,  is  good.  plaintiffs'  claim  ooold  not  be  enforted 
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as  against  defendants,  as   to  which,  until  the  advances  made  thereon  were 

otKBTs,  yet  it  remained  good  as  against  paid. 

IJ.  or  his  creditors,  and  defendants  The  fact  that  the  legal  title  to  the 
would  be  entitled  to  protection  against  stock  was  known  to  have  previously 
such  claim  only  to  the  extent  of  their  been  in  the  executor,  and  that  the  title 
advances,  and  so  far  only  as  a  lien  on  of  the  holder  appeared  on  its  face  to 
the  corn  or  its  proceeds ;  had  in  their  have  been  derived  from  him  in  his 
hands  other  funds  belonging  to  U.  upon  representative  capacity,  does  not  raise 
which  they  had  a  lien  for,  and  had  the  a  suspicion,  or  put  a  purchaser  .on  in- 
right  to  apply  them  to  the  payment  quiry,  for  the  reason  that  it  is  the  ex- 
of  these  audvances,  and  which,  after  ecator's  primary  duty  to  dispose  of  the 
due  notice  of  plaintifEs'  claim,  they  paid  assets  and  settle  the  estate, 
over  to  another  on  the  order  of  U.  The  law  casts  no  duty  upon  a  pur- 
Held,  that  plaintiffs  were  entitled  to  chaser  to  ascertain  if  the  trusted  ex- 
demand,  and,  upon  refusal  to  pay,  to  ecutor  of  a  decedent's  will  is  managing 
maintain  an  action  to  recover  the  com  the  estate  in  fraud  of  creditors  or 
or  its  proceeds.  legatees  :    Wood's  Appeal,    92   Penn. 

Also  held,  that  plaintiffs'  rights  to  St.,  879. 

have  such  other  funds  applied  to  cancel  J.  and  his  wife  executed  and  deliv- 

defendants'  lien  was  superior  to  the  ered  to  G.  a  bond  and  mortgage  for 

title  thereto  of  an  assignee  in  bank-  $10,000,  on  the  property  of  the  wife, 

Tuptcy  of  U.,  or  to  that  of  any  person  accompanied  with  a  certificate  of  no 

to  whom  U.  might  have  assigned  the  defence,  and  G.  assigned  them  to  M. 

same  :  Hazard  v.  Fiske,  83  N.  Y.,  287.  J.  and  his  wife  then  conveyed  a  part 

When  the  owner  of  stocks  leaves  his  of  the  mortgaged  premises  to  M.  J. 
certificates  with  a  blank  power  of  at-  and  his  wife  then  conveyed  a  part  of 
tomey  in  the  possession  of  his  broker,  the  mortgaged  premises  to  Mc,  and 
who  pledges  them  for  his  own  debt,  the  remainder  to  the  wife  of  Mc.,both 
the  true  owner  is  estopped  from  setting  of  whom  had  knowledge  of  the  assign- 
up  his  ownership  as  against  such  ment  to  M.  Mc.  and  wife  reduced  the 
pledgee,  who  has  advanced  money  upon  mortgaged  debt  to  $3,000,  which  was 
the  certificates  without  knowledge  of  noted  on  the  mortgage,  and  Mc,  at  the 
the  fraud  of  the  broker  :  Burton's  Ap-  suggestion  of  Q.,  gave  the  latter  a  ne- 
peal,  8  Week.  Notes  (Pa.),  505.  gotiable  note  for  that  amount,  with  the 

A  certificate  of  stock,  accompanied  agreement    that    G.   should  hold  the 

by  an  irrevocable  power  of  attorney,  mortgage  of  J.  and  wife  to  secure  the 

either  filled  up  or  in  blank,  is,  in  the  payment  of  the  note  or  its  renewal, 

hands  of  a  third  party,  presumptive  M.  re- assigned  the  mortgaged  to  G., 

evidence  of  ownership  in  the  holder.  who,  without  the  knowledge  of  Mc, 

One  of  four  executors  placed  in  the  assigned  it  to  L.     The  note  of  Mc.  was 

hands  of  his  brokers  certain  certificates  several  times  renewed.     Upon  the  last 

of  stock  which  belonged  to  the  estate  renewal  G.  transferred  it  to  a -bank  for 

of  his  testator.     These  certificates  were  value  before  maturity,  which  obtained 

pledged  as  collateral  security  for  the  judgment  aud  recovered  the  amount 

personal  indebtedness  of  this  individ-  from  Mc     L.  brought  suit  on  the  mort- 

ual  executor,  and    were  accompanied  gage  and  showed  that  she  had  paid  full 

by  a  blank  bill  of  sale  and  a  power  of  value  for  it,  and  that  she  purchased 

attorney,  signed  by  him  as  acting  execu-  said  mortgage  without  actual  notice  or 

tor.     The  brokers  in  turn  pledged  the  knowledge  of  any  agreement  between 

stock  to  one  who  advanced  money  to  G.  and  Mc,  or  that  the  latter  had  given 

them  in  the  belief   that  the  brokers  a  note  for  the  same  debt.     Held  (afiimi- 

were  the  real    owners  of  the  stock,  ing  the  court  below),  that  Mc  having 

The  remaining  executors  filed  a  bill  in  put  it  in  G.'s  power  to  commit  the 

equity  to  recover    the  stock.      Held,  fraud,  and  having  exercised  that  power 

that  the  same  principle  which  prevails  by  the  assignment  of  the  mortgage  to 

in  the  case  of  an  absolute  owner  ap-  L.,  and  at  the  same. time  keeping  secret 

plies  in  the  case  of  an  executor  who  in-  the  collateral   arrangement  involving 

vests  the  holder  of  certificates  of  stocks  the   note,   Mc   must  suffer  the  loss, 

with   apparent    ownership,    and    that  Held  further,. that  no  duty  of  inquiry 

there  could  be  no  recovery  of  the  stock  rested  on  L.  to  ascertain  if  Mc.  had  a 

28  Eng.  Rep.  106 
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defence  to  the  mortgage,  the  want  of  the  stock  being  then  delivered  to  the 

reasonable  prndence  on  the  part  of  the  bank  as  collateral ;  the  time  given  was 

latter  having  been  the  cause  of  the  im-  sufficient  consideration,  and  the  bank 

position  upon  her  :  Jeffers  v.  Gill,  91  thereupon  held  stock  bona  fide. 

Fenn.  St.,  290.  The  company  were  bound  to  pay  the 

Where  the  owner  of  stock  intrusts  bank  for  the  loss  resulting  from  their 
the  certificates  with  blank  powers  of  refusal  to  permit  the  transfer, 
attorney  to  an  agent  for  safe  keeping,  In  this  case  the  measure  of  damages 
who  fraudulently  transfers  them  to  a  was  ascertained    from   wliat  was  tlie 
third    party,    who    in    turn,    without  value  of  the  stock  at  the  time  they  re- 
knowledge  of   the  fraud,    has   them  fused  to  transfer, 
transferred  to  himself,  the  owner  can-  Principles  of  estimating  damages  and 
not  recover  from  the  corporation  for  for  refusal  to  transfer,  stated  in  the 
the  loss.     A  corporation  is  the  trustee  master's  report  and  the  opinion  of  the 
of  its  stockholders,  and  is  bound  to  court  in  this  case :    West  Branch  and 
proper  vigilance  and  care  that  they  Susquehanna  Canal  Co.'s  Appeal,  81 
may  not  be  injured  by  unauthorized  Penn.  St.  R.,  Supp.,  19. 
transfers  of  stock.  Certain  certificates  of  mining  stock. 

Where,  therefore,  signatures  to  pow-  issued  in  the  usual  form,  in  the  name 
ers  of  transfer  were  genuine,  yet  it  of,  and  indorsed  by,  C.  &  Co. ,  as  trus- 
appearing  that  at  the  time  the  transfer  tees,  were  delivered  by  plaintiff  to  M. 
was  made  they  were  thirteen  years  old,  as  collateral  security  for  an  indebted- 
this  fact  should  have  put  the  corpora-  ness  then  due  to  M.  M.  delivered  the 
tion  upon  inquiry,  and  it  was  not  jus-  certificates  to  G.,  who  had  full  knowl- 
tified  in  making  the  transfer  unless  it  edge  of  the  former  transaction.  Plain- 
had  first  ascertained  if  the  powers  had  tiff  .thereafter  tendered  to  M.  and  G.  the 
been  revoked:  Penns.  R.  R.  Co.'s  Ap-  full  amount  of  the  indebtedness.  O., 
peal,  86  Penn.  St.  R.,  80.  thereafter  claiming  to  be  the  owner, 

Quiggle  and  wife  placed  in  the  hands  employed  defendants,  as  stockbrokers, 
of  Hepburn,  as  their  attorney,  253  to  sell  said  certificates  in  the  stock 
shares  of  a  canal  company's  stock,  board  of  San  Francisco.  Defendants 
with  blank  power  to  transfer  100  shares,  sold  the  same,  and  the  proceeds  were 
being  owned  by  the  wife  and  standing  placed  to  G.'s  credit.  Defendants  had 
in  her  name.  Her  power  was  wit-  no  knowledge  of  the  previous  transac- 
nessed  by  Quiggle.  Hepburn  delivered  tion,  and  were  not  aware  the  plaintiff 
the  certificates  to  Persch,  who  pledged  claimed  any  interest  in  the  certificates : 
them  to  a  bank  as  collateral  for  bis  Held,  that  plaintiff  was  estopped  from 
own  debt.  The  stock  was  transferred  asserting  her  title  to  the  certificates 
under  this  power  on  the  books  of  the  as  against  the  defendants :  Stone  v. 
company  to  the  bank,  and  certificates  Marye,  14Nev.,  862. 
issued  to  them.  Neither  Persch  nor  A.  was  induced  by  his  law  agent  B. 
the  bank  knew  that  Mrs.  Quiggle  was  to  sign  a  bond  for  £1,000  on  heritable 
a  married  woman.  After  this  transfer,  property  belonging  to  him,  allowing 
Quiggle  and  wife  notified  the  company  B.  to  retain  the  money  when  it  should 
not  to  allow  the  bank  to  transfer,  as  be  obtained  from  the  lender  and  place 
the  stock  had  been  "  illegally  and  it  to  A.'s  credit  in  current  account  be- 
fraudulently  "  transferred.     The  bank  tween  them. 

sold  the  stock,  but  the  company  re-  B.  had  for  some  time  acted  as  agent 

fused  to  permit  a  transfer.     The  trans-  for  A.,  and  had  been  in  the  custom  of 

fer  to  the  bank  being  in  due  form,  and  making  disbursements  on  his  behalf, 

ct^rtificates  issued  to  a  bona  fide  pur-  B.  was  at  the  time  insolvent  and  had 

chaser    without    notice,   the    absolute  embezzled  a  large  sum  to  another  client 

le^al  title  was  in  the  bank,  although  C.     To.  conceal  his  defalcation  by  ren- 

tlie  party  transferring  had  been  guilty  dering  valid  a  security  he  had  deliv- 

of  fraud.  ered  to  C. ,  over  a  house  already  bur- 

Any  thing  sufficient  to  put  a  party  on  dened  to  the  full  extent,  B.  induced  D., 

inquiry  is  notice  of  whatever  such  in-  another  client,  to  discharge  a  first  bond 

quiry  would  reveal.  for  £1,000  which  he  held   over  this 

A  note  had  been  given  by  Persch  to  house,  undertaking  to  deliver  to  him  a 

the  bank.     When  due  it  was  renewed,  new  security  for  his  £1,000.    He  then 
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put  on  record,  and  delivered  to  D.,  the  could  pledge  the  stock  for  an  author- 
bond  signed  by  A.  '  Three  months  ized  loan  :  Merchants'  Bank  v.  Living- 
thereafter  B.  became  bankrupt  and  ab-  ston,  74  N.  Y.,  223,  distinguishing 
sconded.  A.,  who  had  never  received  McNiel  v.  Tenth,  etc.,  46  N.  l.,  325. 
any  value  for  the  bond  granted  by  him,  The  T.  &  N.  R.  R.  Co.  executed  a 
thereupon  raised  a  i^uction  of  it.  mortgage  on  its  road  to  secure  its  lx>nds 
Held,  on  a  proof  by  a  majority  of  seven  to  defendant,  the  U.  T.  Co.,  as  trustee 
judges,  that  A.,  having  put  B.  in  a  po-  for  the  bondholders,  and  bonds  were 
sition  to  commit  the  fraud,  must  bear  prepared  for  issuing,  each  of  which 
the  loss,  and  bond  accordingly  sus-  contained  a  clause  that  it  should  not 
tained— 4iss.  Lord  President  and  Lord  become  obligatory  until  authenticated 
Chief  Clerk,  who  were  of  opinion  that  by  a  certificate  indorsed  thereon  duly 
what  B.  had  done  amounted  to  an  at-  signed  by  said  trustee.  Said  bonds 
tempt  to  benefit  D.  at  the  expense  of  were  signed  by  the  proper  officers  of 
A.,  and  that  the  bond  should  therefore  the  company,  but  before  the  company's 
be  reduced :  Rose  v.  Spaven,  17  Scot,  seal  was  affixed  or  the  required  certifi- 
Law  Rep.,  583.  cate  attached,  a  portion  of  them  were 
A  blank  transfer  of  a  certificate  of  stolen,  a  seal  and  certificate  forged 
stock  with  irrevocable  power  of  attor-  thereon  and  the  bonds  sold  ;  plaintiffs 
ney  to  transfer,  signed  by  the  person  purchased  them  for  a  valuable  consid- 
who  appears  by  the  certificate  to  be  the  eration  and  in  good  faith.  The  T.  &  N. 
owner,  does  not  confer  upon  the  holder  Co.  was  consolidated  with  defendant,  the 
apparent  authority  as  agent  for  such  M.  E.  &  T.  R.  Co. ;  by  the  agreement  of 
owner  to  pledge  the  stock  as  collateral,  consolidation  the  latter  was  to  take  up 
Defendant  L.  delivered  to  defendant  outstanding  bonds  of  the  former  com- 
B.  a  certificate  of  stock  as  collateral  pany,  issuing  its  own  in  exchange.  In 
for  a  loan  of  $3,000.  B.  applied  to  an  action  to  compel  such  an  exchange 
W.,  plaintiff's  agent,  for  a  loan  thereon  for  plaintiff's  bonds,  held  that  plaintiffs 
of  $8,000,  stating  that  he  wanted  it  were  bound  by  the  condition  in  the 
for  a  client.  W.  agreed  to  make  the  bonds  making  the  certificate  of  the  trus- 
loan  if  B.  would  procure  a  proper  tee  essential  to  their  validity ;  that 
power  of  attorney,  to  be  attached  to  neither  the  payment  of  value  nor  good 
the  certificate.  B.,  by  representing  faith  on  their  part  created  a  cause  of 
that  he  ought  to  have  the  instrument  action,  and  that  the  defect  in  the  bonds 
to  secure  his  loan,  procured  from  L.  a  was  not  waived  by  the  agreement  of 
transfer  and  irrevocable  power  of  at-  consolidation  :  also,  that  the  failure  of 
torney  to  make  a  transfer  executory  in  the  obligor,  after  discovering  that  the 
blank.  B.  filled  up  the  blanks  save  bonds  had  been  lost  or  stolen,  to  notify 
the  name  of  transferee  and  attorney,  the  public  of  that  fact  did  not  consti- 
and  delivered  it  with  the  certificate  to  tute  negligence,  making  it  liable. 
W.,  who  thereupon  made  the  loan.  B.  Also,  held,  that  the  plaintiffs  were 
had  no  authority  from  L.  to  borrow  or  not  entitled  to  have  returned  to  them 
to  pledge  the  stock.  In  an  action  to  fore-  said  forged  bonds,  which  had  been  de- 
close  plaintiff's  alleged  lien  upon  the  livered  for  the  purpose  of  exchange  ; 
stock,  held  that  as  B.  did  not  claim  to  that  plaintiffs  had  no  title  tp  them,  as 
be  the  owner  of  the  stock,  but  only  to  they  had  never  been  issued  or  put  in 
be  acting  as  agent  for  the  owner,  and  circulation  by  defendants,  and  so  were 
as  he  had  in  fact  no  authority  or  appa-  the  property  of  the  T.  &  N.  Co, :  Maas 
rent  authority  so  to  act,  L.  was  not  v.  Missouri,  etc.,  83  N.Y.,  223. 
estopped  from  asserting  his  title  to  the  Where  the  payee  of  two  promissory 
stock,  and  plaintiff  could  not  assert  a  notes  of  $5,000  each  indorsed  the  same 
lien  save  at  most  for  the  amount  for  in  blank  and  placed  them  in  the  hands 
which  the  stock  was  pledged  to  B. ;  of  a  banker  as  his  agent,  to  collect  the 
that  while  the  transfer  and  power  of  interest  due  thereon  and  to  sell  the 
attorney  gave  to  B.  an  apparent  own-  same  for  his  benefit,  and  such  agent 
ership  in  case  he  had  claimed  title  or  pledged  the  same  to  secure  a  debt  owing 
an  apparent  authority  to  sell  as  agent,  by  him  to  another  bank  and  for  future 
it  did  not  hold  him  out  as  authorized  advances,  there  being  nothing  to  put 
to  make  a  loan  or  to  pledge  the  stock,  the  latter  bank  on  inquiry  or  excite 
or  at  most,  it  only  indicated  that  he  suspicion,  it  was  held  that  the  pledgee 
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having    acquired  the    same    in    good  could  not  be  divesied  of  his  right  to 

faith,  in  the  usual  course  of  business,  the  notes  by  the  real  owner  thereof: 

from  one  apparently  the  owner,  and  Morris  v.  Preston,  93  Ills.,  215. 
clothed   with   indicia   of   ownership, 


[4  Queen*8  Bench  Division,  406.] 
June  20,  1879. 

406]  *PiiiLLiPS  V.  The  South  Western  Railway 

Company. 

Dixmaget — Intuffidtncy  of — Negligence — New  TridL 

The  court  will  grant  a  new  trial,  in  an  action  for'  personal  injuries  sustained 
through  the  defendants'  negligence,  on  the  ground  of  the  inadequacy  of  the  damages 
found  by  the  jury,  when  it  appears  upon  the  facts  proved  that  the  jury  must  have 
omitted  to  take  into  consideration  some  of  the  elements  of  damage  properly  involved 
in  the  plaintiff's  claim. 

Motion  for  a  new  trial,  in  an  action  for  personal  injaries, 
on  the  gronnd  of  insufficiency  of  damages  and  misdirection. 
The  &ct8  sufficiently  appear  from  the  judgment. 

April  25.     Ballantine^  Serj.^  and  DugdaU^  showed  caase. 

They  contended  that  when  the  action  was  for  unliquidated 
damages  the  court  would  not  grant  a  new  trial  on  account 
of  the  damages  being  too  small,  unless  there  had  been  some 
mistake  in  point  of  law  on  the  part  of  the  judge  or  in  the 
calculation  of  the  figures  by  the  jury,  or  some  misconduct 
on  the  part  of  the  jury.  They  cited  Kendall  v.  HaywarcH^)\ 
Forsdike  v.  Stone  (^)\  FaZvey  v.  Stanford  {*);  Rowley  v. 
London  and N(yrth  Western  Ry,  Go.  (*) ;  Barker  v.  Dixie^)\ 
Mauricet  v.  Brecknock  (') ;  Armytage  v.  Haley  i^) ;  Kelly  v. 
Sherlock  (•). 

Sir  J,  Holker^  A.G.,  Pope^  Q.C.,  and  A.  L,  Smithy  sup- 
ported the  rule.  They  cited  Pym  v.  Ghreai  Northern  Rail- 
way (•)  ("}. 

Cur.  adv.  vult. 

June  20.  The  judgment  of  the  Court  (Cockburn,  C.J., 
and  Lopes,  J.,)  was  delivered  by 

Cockburn,  C.J.:  This  was  an  action  brought  by  the 
407]    plaintiff  *to  recover  damages  for  injuries  suffered, 

(<)  5  Bing.  N.  C,  i24.  {^^)  The  arguments  and  the  anthorities 

(')  Law  Rep.,  8  0.  P.,  607.  cited  on  the  question  whether  there  had 

(^)  Law  Rep.,  10  Q.  B.,  6i;  11  Eng.  R.,    been  a  misdirection  are  not  given,  ina»- 

146.  much  as  it  turned  principally  on  the  coo- 

{*)  Law  Rep.,  8  Ex.,  221.  stmctlon  of  the  expressions  used  by  the 

(»)  2  Str.,  1051.  learned  judge  at  the  trial  (Field,  J.),  and 

(')  2  Doug.,  509.  the  court,  as  will  be  seen,  did  not  think 

(')  4  Q.  B.,  917.  that  there  had  been  any  misdirection  on 

(^)  Law  Rep.,  1  Q.  6.,  686.  a  fair  construction  of  the  summing  up. 

V')  2  B.  4  S.,  769  ;  81  L.  J.  (Q.B.),  249. 
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when  travelling  on  the  defendants'  railway,  throagh  the 
negligence  of  tneir  servants.  A  verdict  having  passed  for 
the  plaintiff  with  £7,000  damages,  an  application  is  made  to 
this  court  for  a  new  trial,  on  behalf  of  the  plaintiff,  on  the 
ground  of  the  insufficiency  of  the  damages  as  well  as  on 
that  of  misdirection  as  having  led  to  an  insufficient  assess- 
ment of  damages ;  and  we  are  of  opinion  that  the  rule  for  a 
new  trial  must  be  made  absolute ;  not  indeed  on  the  ground 
of  misdirection,  for  we  are  unable  to  find  any  misdirection, 
the  learned  judge  having  in  effect  left  the  question  of  dam- 
ages to  the  jury,  with  a  due  caution  as  to  the  limit  of  com- 
pensation, though  we  think  it  might  have  been  more  explicit 
as  to  the  elements  of  damage.' 

It  is  extremely  difficult  to  lay  down  any  precise  rule  as 
to  the  measure  of  damages  in  cases  of  personal  injury  like 
the  present.  No  doubt,  as  a  general  rule,  where  injury  is 
caused  to  one  person  by  the  wrongful  or  negligent  act  of 
another,  the  compensation  should  be  commensurate  to  the 
injury  sustained.  But  there  are  personal  injuries  for  which 
no  amount  of  pecuniary  damages  would  afford  adequate 
compensation,  while,  on  the  other  hand,  the  attempt  to 
award  full  compensation  in  damages  might  be  attended 
with  ruinous  consequences  to  defendants  who  cannot  always, 
even  by  the  utmost  care,  protect  themselves  against  care- 
lessness of  persons  in  their  employ.  Generally  speaking, 
we  agree  with  the  rule  as  laid  down  by  Brett,  J.,  in  Rowley 
V.  London  and  North  Western  Ry.  Co.  (*),  an  action  brought 
on  the  9  &  10  Vict.  c.  93,  that  a  jury  in  these  cases  "  must 
not  attempt  to  give  damages  to  the  full  amount  of  a  perfect 
compensation  for  the  pecuniary  injury,  but  must  take  a 
reasonable  view  of  the  case,  and  give  what  they  consider 
under  all  the  circumstances  a  fair  compensation."  And 
this  is  in  effect  what  was  said  by  Mr.  Justice  Field  to  the 
jury  in  the  present  case.  But  we  think  that  a  jury  cannot 
be  said  to  take  a  reasonable  view  of  the  case  unless  they 
consider  and  take  into  account  all  the  heads  of  damage  in 
respect  of  which  a  plaintiff  complaining  of  a  personal  injury 
is  entitled  to  compensation.  These  are  the  bodily  injury 
sustained  ;  the  pain  undergone ;  the  effect  on  the  health  of 
the  sufferer,  according  to  its  degree  and  its  *probable  [408 
duration  as  likely  to  be  temporary  or  permanent ;  the  ex- 
penses incidental  to  attempts  to  effect  a  cure,  or  to  lessen 
the  amount  of  injury ;  the  pecuniary  loss  sustained  through 
inability  to  attend  to  a  profession  or  business  as  to  which, 
again,  tne  injury  may  be  of  a  temporary  character,  or  may 

(0  Law  Rep.,  8  Ex.,  231. 
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be  each  as  to  incapacitate  the  party  for  the  remainder  of  his 
life.  If  a  jary  have  taken  all  these  elements  of  damage  into 
consideration,  and  have  awarded  what  they  deemed  to  be  fair 
and  reasonable  compensation  under  all  the  circamstances 
of  the  case,  a  court  ought  not,  unless  under  very  excep- 
tional circumstances,  to  disturb  their  verdict.  But  looking 
to  the  figures  in  the  present  case,  it  seems  to  us  that  the  jury 
must  have  omitted  to  take  into  account  some  of  the  heads 
of  damage  which  were  properly  involved  in  the  plaintiff's 
claim. 

The  plaintiff  was  a  man  of  middle  age  and  of  robust  health. 
His  health  has  been  irreparably  injured  to  such  a  degree  as 
to  render  life  a  burden  and  source  of  the  utmost  misery. 
He  has  undergone  a  great  amount  of  pain  and  suffering. 
The  probability  is  that  he  will  never  recover.  His  condition 
is  at  once  helpless  and  hopeless.  The  expenses  incurred  by 
reason  of  the  accident  have  already  amounted  to  £1,000. 
Medical  attendance  still  is  and  is  likely  to  be  for  a  long  time 
necessary.  He  was  making  an  income  of  £5,000  a  year,  the 
amount  of  which  has  been  positively  lost  for  sixteen  months 
between  the  accident  and  the  trial,  through  his  total  incapa- 
city to  attend  to  his  professional  business.  The  positive  pe- 
cuniary loss  thus  sustained  all  but  swallows  up  the  greater 
portion  of  the  damages  awarded  by  the  jury.  It  leaves  lit- 
tle or  nothing  for  health  permanently  destroyed  and  income 
permanently  lost.  We  are  therefore  led  to  the  conclusion, 
not  only  that  the  damages  are  inadequate,  but  that  the  jury 
must  have  omitted  to  take  into  consideration  some  of  the 
elements  of  damage  which  ought  to  have  been  taken  into 
account. 

It  was  contended,  on  behalf  of  the  defendants,  that  even 
assuming  the  damages  to  be  inadequate,  the  court  ought 
not  on  that  account  to  set  aside  the  verdict  and  direct  a  new 
trial,  inadequacy  of  damages  not  being  a  sufficient  ground 
for  granting  a  new  trial  in  an  action  of  tort,  unless  there 
has  been  misdirection,  or  misconduct  in  the  jury,  or  miscal- 
409]  culation,  in  support  of  which  *position  the  cases  of 
MendaU  v.  Haywardi^)^  and  ForsdiJce  v.  Stone  {*)  were  re- 
lied on.  But  in  both  those  cases  the  action  was  for  slander, 
in  which,  as  was  observed  by  the  judges  in  the  latter  case, 
the  jury  may  consider,  not  only  what  the  plaintiff  ought  to 
receive,  but  what  the  defendant  ought  to  pay.  We  think 
the  rule  contended  for  has  no  application  in  a  case  of  per- 
sonal injury,  and  that  it  is  perfectly  competent  to  us  if  we 
think  the  damages  unreasonably  small  to  order  a  new  trial 

(')  6  Bing.  N.  C,  424.  (»)  Law  Rep.,  3  C.  P.,  607. 
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at  the  instance  of  the  plaintiff.  There  can  be  no  doubt  of 
the  power  of  the  court  to  grant  a  new  trial  where  in  such  an 
action  the  damages  are  excessive.  There  can  be  no  reason 
why  the  same  principle  should  not  apply  where  they  are 
insufficient  to  meet  the  justice  of  the  case. 
The  rule  must  therefore  be  made  absolute  for  a  new  trial. 

JRule  absolute. 

Solicitors  for  plain tilBf :  Hargrove  &  Co. 
Solicitor  for  defendants :  Sail. 

The  principal  case  is  reported  20  Alb.  So  $14,000 :  Gale  v.  N.  T.  Central,  53 

L.  J.,  209.     It  was  affirmed  in  the  Ex-  How.,  885,  affirmed  18 Han,  1, 76 N.  Y., 

chequer  Chamber,  5  Q.  B.  Div.,  78  (to  594. 

appear  hereafter),  and  20  Alb.  L.  J.,  So  $15,000,  from  injuries  to  a  lady 

882.  from  falling  on  the  street :  Collins  v. 

In   actions    sonndinff   in    damages.  Council  Bluffs,  82  Iowa,  824,  7  Am.  R., 

where  the  law  furnishes  no  rule  of  200,  206  note. 

measurement  save  the  discretion  of  the  So  $4,500  for  loss  of  an  arm  :  Mentz 

Jury  upon  the  evidence  before  them,  «.  Second  Av.,  etc.,  8  Abb.  Dec,  274, 

courts  -will  not  disturb  a  verdict  upon  affirming  2  Robertson,  856. 

the  ground  of  excessive  damages,  un-  So  $11,000,  where  a  man  34  years 

less  it  be  so  flagrantly  improper  as  to  of  age  was  very  seriously  injured,  ren- 

evince  passion,  prejudice,  partiality,  or  dering  amputation  of  one  leg  necessary  : 

^corruption.     Upon  a  mere  matter  of  Berg  d.  Chicago,  etc.,  50  wise,  419. 

'damages,  where  different  minds  might.  So  $80,000,  in  a  case  where  chronic 

and  probably  would,  arrive  at  different  inflammation  of  the  spine  was  produced 

results,  and  nothing  inconsistent  with  by  the  injury,  largely  impairing  his 

an  honest  exercise  of  jud>2^ent  appears,  physical  and  mental  condition:  Har- 

the  verdict  should  be  left  as  the  jury  rold  v.  New  York,  etc.,  24  Hun,  186. 

found  it :  Miss.  Cent.  R.  R.  Co.  v.  Ca-  So    $15,000,   where   one  was    very 

ruth,  51  Miss.,  77.  seriously  injured  from  being  thrown 

The  mere  fact  that  damages  are  ex-  from  a  car  :  Schultz  v.  Third  Av.,  etc., 

cessive,  is  not  a  ground  for  a  new  trial.  46  N.  Y.  Superior  Ct.  R.,  211. 

They  must  appear  to  have  been  given  The  court  will   interfere  with  the 

under  the  influence  of  passion  or  preju-  verdict,  if  it  appear  that  the  jury  as- 

dice  :  M.  E.  &  T.  R.  R.  Co.  v.  Weaver,  sessed  the  damages  under  a  mistake  or 

15  Eans.,  456.  ill-feeling,  or  if  they  give  the  plaintiff 

Where  the  action  is  for  personal  in-  more  than  he  is  entitl^  to,  according  to 

juries,  the  court  will  rarely  interfere  his  own  showing,  or  where  the  smallness 

on  the  ground  that  the  damages  are  ex-  of  the  amount  snows  that  the  jury  have 

cessive.  made  a  compromise,   and,   instead  of 

Thus    $9,000,    under    the    circum-  deciding  the  issues,  have  agreed  to  find 

stances  of  the  case,  were  held  not  to  be  for  the  plaintiff  for  nominal  damages 

excessive :  Hegeman  v.  Western  Rail  only  :  Hambleton  v.   Veere,   2   Wms. 

Road,  19  Barb.,  853.  Saund.,  170  ;  Britton  v.  S.  W.  R.  Co., 

So $12,000:  Humet>.  Mayor,  57 How.  27  L.  J.,  Ex.,  856  ;  FtAveyv.  Stanford, 

Pr.,  859  ;  S.  C,  74  N.  Y.,  264,  revers-  L.  R.,  10  Q.  B.,  54,  11  Eng.  R.,  146, 

ing  9  Hun,  674.  148  note. 
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[4  Queen's  Bench  Division,  412.] 

Dec.  10,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

412]  *Iii  the  Matter  of  an  Arbitration  between  Bidder 
and  Others  and  The  North  Staffordshire  Railway 
Company. 

Practice — Appeal — Jurisdieium  of  Court  of  Appeal — Special  Case  ttated  5y  Umpire 
under  the  Land»  Clauses  Consolidation  Act,  1845 — Order  of  High  Court — Conanon 
Law  Procedure  Act,  1854  (17  ofr  18  VieU  c.  125),  ««.  6,  22— Supreme  Court  ofjudi- 
caiure  Act,  1878  (86  d  37  Vict.  e.  66),  s.  19— Afine— Grant  of  Right  of  Way  uncom^ 
nected  with  Working  of  3fines — Grant  of  "  Wagon  or  Cart  Boadp  whether  it  confers 
Bight  to  lay  down  Railroad  or  Tramway — Minify  Leaw — Power  to  lay  Railway  to 
carry  away  Coals,  the  Produce  of  the  Mines  demised  or  any  other  Mines. 

The  Court  of  Appeal  has  jurisdiction  to  entertain  an  appeal  from  the  decision  of 
the  High  Court  of  Justice  upon  a  special  case  stated  by  an  umpire  appointed  un- 
der the  Lands  Clauses  Consolidation  Act,  1845,  to  assess  the  compensation  for 
lands  taken  for  the  purposes  of  an  undertaking,  or  injured  by  the  execution  of  the 
vorks  thereol 

Rhodes  V.  Airedale  Drainage  Commissioners  (1  C.  P.  D.,  402,)  commented  upon  and 
followed. 

H.,  being  the  owner  of  certain  land,  and  the  mines  thereunder,  by  indenture 
conveyed  tne  surface  to  C. ;  but  he  excepted  and  reserved  a  **  wagon  or  cart  road  ** 
of  the  width  of  eighteen  feet,  to  be  at  all  times  thereafter  kept  in  repair  at  his  own 
costs  and  charges : 

Held,  that  these  words  would  not  enable  H.  to  lay  down  a  railroad  or  tramway  for 
the  carriage  of  coals  raised  from  neighboring  collieries  belonging  to  him. 

Senhouse  v.  Christian  (1  T.  R.,  660),  Durham  arid  Sunderland  Ry.  Co.  v.  Walker 
(2  Q.  B.,  940),  Dand  v.  Kingscoie  (6  M.  A  W.,  174),  distinguished. 

By  a  lease  of  mines  the  lessees  were  authorized  to  take  and  use  "  full  and  suffi- 
cient rail  and  other  ways,  paths  and  passages  to  and  for  the  said  lessees  and  their 
agents,  servants,  and  workmen,  or  others,"  to  carry  away  "  all  or  any  of  the  coal, 
cannel,  slack,  iron,  and  ironstone,  the  produce  of  the  mines  thereby  demised,  or  any 
other  mines  " : 

Held,  that  the  lessees,  by  virtue  of  this  clause,  might  lay  down  a  railway  for  the 
carriage  of  coals  raised  by  them  from  the  pits  of  adjoining  collieries  worked  by 
them,  and  that  they  were  not  restricted  to  using  the  railway  for  the  carriage  of 
coals  raised  by  or  through  the  pits  of  the  mines  demised  to  them  by  the  above  men- 
tioned lease. 

Appeal  from  an  order  made  by  the  Qneen^s  Bench  Di- 
vision upon  the  award  of  an  umpire  under  the  Lands  Clauses 
Consolidation  Act,  1845,  which  had  been  stated  in  the  form 
of  a  special  case. 

The  award  recited  that  by  virtue  of  the  North  Stafford- 
shire Railway  (Potteries  Loop  Line)  Act,  1865,  and  of  other 
413]  acts  of  *Parliament  incorporated  therewith,  the 
North  Staffordshire  Railway  Company  had  taken  for  the 
purposes  of  a  certain  railway  about  to  be  constructed  by 
them,  certain  lands  situate  at  or  near  to  Kidsgrove,  in  the 
county  of  Stafford ;  that  Gt.  P.  Bidder,  Sir  Gt.  Elliot,  S.  P. 
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Bidder,  and  G.  P.  Bidder,  junior  (thereinafter  called  the 
claimants)  had  given  notice  to  the  company  that  they  held 
the  mines  and  minerals  thereunder,  with  certain  powers  and 
privileges  relating  to  the  surface  thereof,  under  a  lease  for 
the  term  of  thirty- two  years  from  the  1st  of  January,  1870, 
from  J.  H.  E.  Heathcote ;  and,  further,  that  they  claimed 
the  sum  of  £20,000  for  the  purchase  of  their  interest  in  the 
lands  taken  possession  of  for  the  purposes  of  the  railway, 
and  for  compensation  for  injury  sustained  and  to  be  sus- 
tained by  the  execution  of  the  works;  and  also  that  they 
desired  that  the  amount  to  be  paid  to  them  should  be  set- 
tled by  arbitration  in  the  manner  prescribed  by  the  Lands 
Clauses  Consolidation  Act,  1845;  that  the  claimants  and  the 
company,  not  having  concurred  in  the  appointment  of  a 
single  arbitrator,  severally  appointed  arbitrators,  who  nom- 
inated an  umpire;  that  the  arbitrators  having  disagreed 
respecting  the  matters  referred  to  them,  the  umpire  took 
upon  himself  the  burden  of  the  reference,  and  made  his 
*'  award  in  writing  of  and  concerning  the  premises  in  the  form 
of  a  special  case  for  the  opinion  of  the  Queen's  Bench  Di- 
vision of  the  High  Court  of  Justice."  The  following  were 
the  material  portions  of  the  award. 

Prior  to  the  24th  of  June,  1851,  J.  E.  Heathcote  was  the 
owner  of  certain  land  and  certain  mines  situate  at  Kids- 
grove,  and  by  indenture  of  that  date  he  conveyed  to  W. 
Cooper  the  surface  of  a  part  of  his  land  ;  by  the  same  inden- 
ture J.  E.  Heathcote  excepted  and  reserved  unto  himself, 
his  appointees,  heirs,  and  assigns,  the  mines,  and  also  a  right 
of  way  or  road  along  the  southwest  side  of  a  specified  piece 
of  land  as  and  for  a  wagon  or  cart  road,  which  way  or  road 
was  to  be  of  the  clear  width  of  eighteen  feet,  and  to  be  at  all 
times  thereafter  maintained  and  kept  in  rei}air  by  and  at 
the  costs  and  charges  of  J.  E.  Heathcote,  his  appointees, 
heirs,  and  assigns.  This  right  of  way  is  hereinafter  called 
*' right  of  road."  Power  to  work  the  mines  was  reserved, 
*'but  not  by  entry  upon,  or  any  working  from  the  surface." 

By  indenture  of  lease  of  the  31st  of  March,  1859,  mado 
between  *C.  B.  Lawton,  of  the  one  part,  and  E.  An-  [414 
drew,  S.  P.  Bidder,  and  G.  Elliot,  of  the  other  part,  C.  B. 
Lawton  demised  to  the  parties  of  the  other  part  certain 
mines  and  minerals  situate  near  Kidsgrove,  together  with 
full  liberty,  license,  power,  and  authority  for  the  lessees  and 
their  servants,  agents,  and  workmen,  from  time  to  time  dur- 
ing the  continuance  of  the  term  thereby  granted,  to  enter 
into  and  upon,  and  use  and  occupy,  sucn  parts  of  the  sur- 
face of  the  said  lands  and  premises,  any  mines  under  which 
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were  thereby  appointed  and  demised,  as  should  be  reason- 
ably requisite  for  the  working  and  getting  the  said  mines 
and  minerals  thereby  appointed  and  demised,  and  any  part 
thereof,  or  for  carrying  into  eflfect  any  of  the  purposes 
thereby  authorized  in  the  most  efficient  and  proper  manner ; 
with  the  like  liberty,  license,  power,  and  autnority  (but  sub- 
ject to  the  conditions,  restrictions,  and  provisions  therein- 
after expressed  in  that  behalf),  to  search  for,  use,  take,  and 
dispose  of  the  said  coals,  cannel,  slack,  iron,  and  ironstone 
therebv  appointed  and  demised,  or  any  part  or  parts  there- 
of, and  to  use  the  then  existing,  and  dig,  sink,  drive,  work, 
and  make  new  and  other  pits,  shafts,  groves,  drifts,  trenches, 
sluices,  ways,  gates,  water-gates,  and  watercourses,  and  to 
use  and  repair  the  then  existing,  and  make  or  erect  upon 
the  same  lands  any  furnace  or  furnaces,  mills,  engines,  coke- 
ovens,  or  other  erections,  or  works  whatsoever,  as  well  for  the 
finding,  discovering,  winning,  working,  cleansing,  manufac- 
turing, and  procuring  the  coal,  cannel,  slack,  iron,  and  iron- 
stone, as  well  out  of  the  said  mines  thereby  demised,  as  any 
other  mines  or  minerals,  as  for  the  avoiding  and  carrying 
away  water,  foul  air,  and  stench  from  and  out  of  the  same. 
Provided  always,  and  it  was  thereby  expressly  agreed,  that  it 
should  be  lawful  t6  the  said  lessees  to  work  the  said  mines 
thereby  demised  through  pits  or  shafts  made  and  sunk  in, 
upon,  and  within  other  premises  in  the  occupation  for  the 
time  being  of  the  said  lessees,  and  with  the  like  liberty,  license, 
and  authority,  and  power  to  take  and  use  sufficient  ground- 
room,  heap-room,  and  pit-room  not  exceeding  twenty  acres 
in  extent,  for  laying  and  plotting  the  coal,  cannel,  slack,  or 
ironstone,  and  iron,  and  other  materials  and  substances, 
which  should  from  time  to  time  proceed  from  and  be  wrought 
and  dug  as  well  out  of  the  said  mines  and  premises  thereby 
appointed  and  demised  as  of  any  other  mines,  the  part  or 
415]  *parts  of  the  surface  of  the  said  lands  to  be  taken  and 
used  for  the  purposes  aforesaid,  to  be  determined  by  the 
said  C.  B.  Lawton,  or  the  person  or  persons  for  the  time 
being  entitled  as  thereinafter  mentioned,  or  if  the  lessees 
should  object  to  the  part  or  parts  so  determined  upon,  then 
to  be  ascertained  and  determined  by  arbitration  pursuant  to 
the  proviso  for  that  purpose  thereinafter  contained,  and  full 
and  sufficient  rail  and  other  ways,  paths,  and  passages  to 
and  for  the  said  lessees  and  their  agents,  servants,  and  work- 
men, or  others,  from  time  to  time  during  the  continuance  of 
the  term  thereby  granted  to  take  and  carry  away  with 
horses,  carts,  wains,  wagons,  locomotive  and  other  engines 
and  carriages,  aU  or  any  of  the  coal,  cannel,  slack,  iron,  and 
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ironstone,  the  produce  of  the  said  mines  thereby  demised, 
or  any  other  mines,  and  any  coke  into  which  any  such  coal 
or  slack  should  be  converted,  and  which  ways,  paths,  and 
passages  might  be  used  and  made  in,  upon,  through,  and 
over  not  only  the  lands  under  which  the  said  mines  lay,  but 
also  any  lands  comprised  in  and  then  subject  to  the  limita- 
tions of  an  indenture  of  the  17th  of  March,  1829  ;  and  also 
with  the  like  license,  power,  and  authority  to  use  the  then 
existing,  and  erect,  build,  and  set  up  in  any  convenient 
place  or  places  near  to  any  of  the  said  mines  thereby  ap- 

f)ointed  and  demised  all  such  new  or  other  houses,  hovels, 
odges,  sheds,  and  other  buildings  as  should  be  needful  and 
convenient  for  the  standing,  laying,  preserving,  or  placing 
of  any  workpaen's  houses,  gear,  tackle,  implements,  and 
utensils  to  be  employed  or  used  in  or  about  the  working  of 
the  said  mines  thereby  demised,  and  any  other  mine  or 
mines ;  and  to  do  whatever  else  might  be  requisite,  neces- 
sary, or  convenient  in,  about,  or  for  the  winning,  working, 
obtaining,  getting,  washing,  scouring,  cleansing,  and  melt- 
ing, and  manufacturing  of  the  said  therebv  appointed  and 
demised  mines,  and  other  coal,  cannel,  slack,  iron,  and  iron- 
stone, and  for  the  manufacturing,  taking,  and  carrying 
away  the  same  ;  to  hold  the  same  from  the  25th  of  March, 
1859,  for  thirty-nine  years  thence  next  ensuing. 

By  an  identure  of  lease,  dated  the  10th  day  of  June,  1870, 
and  made  between  J.  H.  E.  Heathcote,  in  whom  the  estate 
and  title  of  the  said  J.  E.  Heathcote  of  and  in  the  mines  be- 
fore mentioned  were  then  vested,  of  the  one  part,  and  G.  P. 
Bidder,  *S.  P.  Bidder,  and  G.  Elliott,  of  the  other    [416 

{)art,  the  said  J.  H.  E.  Heathcote,  thereinafter  called  the 
essor,  demised  to  the  parties  of  the  second  part,  therein- 
after called  the  lessees,  the  Woodshutts  Colliery,  and  the 
said  mines,  together  with  certain  powers  over  the  surface, 
together  with  full  liberty,  power,  and  authority  for  the  les- 
sees to  use  any  of  the  existing  railwav  or  railways,  tramway 
or  tramways,  roads  or  ways,  and  to  lay  out,  make,  and  use 
any  new  railway  or  tramway,  railways  or  tramways,  in  any 
course  or  direction  over  a  portion  of  the  said  surface,  for 
the  purpose  of  conveying  and  removing  the  coal,  cannel, 
slack,  stone,  sand,  and  also  to  divert  or  alter  any  roadway, 
railway,  or  tramway  for  the  time  being  existing  over  the  said 
lands  (other  than  and  except  any  public  road),  and  to  re- 
move the  materials  thereof ;  to  hold  the  same  for  thirty-two 
years  from  the  1st  of  January,  1870. 

The  mines  demised  by  the  indenture  of  the  31st  of  March, 
1869,  and  those  demised  by  the  indenture  of  the  lOth  of 
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June,  1870,  were  immediately  adjacent.  The  rights  of  the 
lessees  under  the  above  mentioned  leases  became  vested  in 
the  claimants.  Under  the  powers  of  their  act,  the  company 
had  taken  a  portion  of  the  surface  over  the  mines  demised 
by  the  indenture  of  the  10th  of  June,  1870,  and  had  thereby 
cut  off  all  access  from  these  mines  to  the  Trent  and  Mersey 
Canal,  except  by  going  over  the  surface  of  the  mines  demised 
by  the  indenture  of  the  Slst  of  March,  1859,  as  hereinafter 
mentioned.  The  company  had  taken  also  the  whole  of  the 
land  over  which  the  *'  right  of  road"  passed,  which  was  re- 
served by  the  indenture  of  the  24th  of  June,  1851.  Since 
the  conveyance  to  Cooper  of  the  24th  of  June,  1851,  some 
houses  had  been  erected,  whose  back  yards  abutted  on  the 
piece  of  land  over  which  the  "right  of  road  V  passed,  and 
the  tenants  of  these  houses  had  used  this  piece  of  land  as  a 
means  of  access  to  their  back  yards.  This  piece  of  land  and 
the  houses  belonged  to  the  same  owner  in  fee.  There  form- 
erly existed  two  pit-shafts,  which  were  used  some  years 
previously  for  wording  the  coal  out  of  part  of  the  mines  de- 
mised by  the  indenture  of  the  10th  of  June,  1870.  One  of 
these  pits  had  been  "taken  by  the  railway  company,  and  the 
other  was  severed  by  the  railway  from  the  rest  of  the  surface 
of  the  land  demised  by  the  last-named  indenture,  and  was 
thereby  rendered  valueless  to  the  claimants.  In  February, 
417]  1871,  the  *railway  company  gave  Mr.  Heathcote  no- 
tice to  treat  for  the  land,  which  they  had  since  taken  as 
aforesaid.  The  claimants  had  not  at  that  time  begun  to 
work  the  Woodshutts  Colliery,  and  in  consequence  of  the 
giving  of  such  notice  they  had  abstained  from  working  it. 
Before  the  railway  was  made,  the  claimants  had  access  from 
their  pits  to  the  Trent  and  Mersey  Canal  by  passing  along 
the  "right  of  road"  and  afterwards  crossing  a  public  high- 
way called  Heathcote  street.  Access  to  the  canal  was  of 
considerable  value  to  colliery  owners  in  that  neighborhood, 
as  by  means  of  the  canal  they  were  enabled  to  sell  and  de- 
liver their  slack  to  the  proprietors  of  saltworks  in  Chesh- 
ire. Carriage  by  canal  was  cheaper  than  carriage  by 
railway,  and  in  addition  there  was  access  by  canal  to  many 
saltworks,  to  which  there  was  no  or  a  less  convenient  access 
by  railway.  In  the  case  of  the  claimants,  the  value  of  their 
access  to  the  canal  depended  to  a  great  extent  on  whether 
they  could  have  laid  a  locomotive  railway  or  a  tramwav" 
with  an  endless  chain  from  the  old  engine  pits  to  the  bank 
of  the  canal.  The  claimants  could  have  laid  a  locomotive 
railway  along  the  ''  right  of  road  "  without  substantially  in- 
terfering with  the  level  of  the  surface,  but  to  do  so  they 
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must  have  laid  a  doable  line  of  rails  along  the  whole  length 
of  the  '*  right  of  road,"  and  they  must  have  erected  fixed 
buffer-stops  at  the  end  of  one  of  those  lines  next  to  Heath-, 
cote  street,  so  as  to  form  a  blind  siding  to  receive  full  wag- 
ons and  prevent  their  running  away  over  Heathcote  street. 
They  would  have  crossed  Heathcote  street  by  a  single  line, 
and  necessarily  on  the  level.  The  double  line  of  rails  would, 
with  wagons  standing  on  each  line,  have  taken  up  the 
whole  width  of  eighteen  feet  of  the  '* right  of  road,"  and  it 
would  have  been  very  dangerous  for  the  inhabitants  of  the 
houses,  the  back  yards  of  which  abutted  on  it,  to  use  that 
road,  as  in  fact  they  had  been  accustomed  to  do.  In  the 
colliery  districts  it  was  not  at  all  unusual  to  lay  locomotive 
railways  across  public  roads  on  the  level.  The  inhabitants 
of  towns  in  those  districts,  such  as  Kidsgrove,  were  mainly 
dependent  on  the  development  of  the  coalfield  in  their  vicin- 
ity, and  the  local  board  surveyors  or  trustees  having  the 
care  of  the  road  were  usually  asked  to  give,  and  gave,  per- 
mission to  colliery  proprietors  to  lay  lines  across  the  public 
road  on  the  level,  and  to  cross  it  *with  wagons  and  [^418 
locomotive  engines.  These  level  crossings  almost  invariably 
made,  and  the  one  across  Heathcote- street  would  have  made, 
the  road  substantially  less  convenient  to  the  public ;  but  if 
the  railway  company  had  not  taken  the  land  in  question, 
and  if  the  Woodshutts  Colliery  had  been  in  the  market,  an 
int^iuding  purchaser,  if  he  would  have  had  a  right  to  use 
the  "right  of  road"  in  the  way  suggested  above,  would 
have  assumed  that  he  would  be  allowed  to  cross  Heathcote 
street  on  the  level  according  to  the  usual  practice,  and 
would  have  given  a  higher  price  for  the  colliery  than  if  he 
had  had  no  such  access  by  locomotive  railway  to  the  canal. 
The  claimants  could  have  made  an  endless  chain  tramway 
along  the  ''right  of  road"  and  down  to  the  bank  of  the 
canal,  but  to  do  so  they  must  have  substantially  interfered 
with  the  level  of  the  surface,  as  it  would  have  been  impos- 
sible to  take  an  endless  chain  tramway  across  Heathcote 
street  on  the  level,  and  consequently  the  endless  chain  tram- 
way must  either  have  gone  over  or  under  Heathcote  street. 
An  endless  chain  tramway  would  have  required  no  fixed 
buffer-stops,  would  have  taken  up  only  ten  feet  in  width  of 
the  "  right  of  road,"  and  if  constructed  as  it  might  have 
been  on  the  side  furthest  from  the  houses,  would  not  sub- 
stantially have  interfered  with  the  use,  which  the  tenants  of 
those  houses  had  hitherto  made  of  that  road.  The  company 
contended  that,  under  the  indenture  of  the  24th  of  June, 
1851,  the  claimants  were  not  entitled  to  use  the  ** right  of 
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road  "  thereby  reserved  in  either  of  the  ways  suggested  above, 
and  consequently  that  the  compensation,  to  which  they 
were  entitled,  must  be  assessed  on  the  basis  of  their  having 
no  such  right.  The  company  further  contended  that,  assu- 
ming the  claimants  were  entitled  to  use  the  "  right  of  road*' 
in  the  manner  suggested  above  with  reference  to  a  locomo- 
tive railway,  inasmuch  as  such  use  necessarily  involved  the 
crossing  of  Heathcote  street  on  the  level,  and  as  such  level 
crossing  was  precarious  and  not  as  of  right,  the  umpire 
ought  not  to  take  the  possibility  of  its  being  done  into  con- 
sideration in  assessing  the  compensation. 

As  the  railway  company  had  taken  all  that  part  of  the 
surface  of  the  Woodshutts  Colliery  which  abutted  on  the 
canal,  all  direct  communication  between  the  old  pits  and 
the  canal  was  necessarily  cut  off;  but  the  company  con- 
419]  tended  that  the  claimants  had  an  *indirect  mode  of 
communication  by  going  over  the  lands,  the  mines  under 
which  were  demised  by  Lawton  in  the  indenture  of  the  31st 
of  March,  1859.  The  company  suggested  that  the  claimants 
should  sink  fresh  pits  at  a  certain  point,  raise  the  coal  and 
slack  to  the  surface  thereout  of  ^he  Woodshutts  Colliery, 
and  convey  it  by  means  of  an  endless  chain  tramway  to  a 
point  where  it  could  be  loaded  into  railway  wagons  and 
taken  by  a  locomotive  to  an  existing  line  belonging  to  the 
claimants,  and  so  either  to  the  canal  or  on  to  the  North 
Staffordshire  Railway.  This  scheme  was  perfectly  prac- 
ticable, if  under  their  lease  the  claimants  had  the  power  of 
carrying  the  coal  and  slack  so  raised  from  the  Woodshutts 
Colliery  over  the  surface  of  the  Lawton  estate ;  and  if  this 
scheme  were  adopted,  the  loss  which  the  claimants  would 
sustain  by  the  taking  away  of  direct  access  to  the  canal, 
and  consequently  the  compensation  to  which  they  were  en- 
titled would  be  much  diminished.  The  claimants  contended 
that  under  the  terms  of  the  Lawton  lease  they  were  not  en- 
titled to  carry  coal  and  slack  over  the  Lawton  estate  in  the 
manner  suggested. 

The  questions  for  the  court  were,  first,  whether  in  assess- 
ing the  compensation  to  which  the  claimants  were  entitled, 
the  umpire  was  at  liberty  to  take  into  consideration  the  in- 
creased value  of  the  colliery,  which  would  have  arisen  from 
the  construction  and  use  of  a  locomotive  railway  or  tram- 
way over  the  *'  right  of  road  ;"  secondly,  whether  in  assess- 
ing such  compensation,  the  umpire  was  at  liberty  to  take 
into  consideration  the  diminution  of  loss,  which  would  arise 
from  the  construction  and  use  of  a  tramway  and  railway 
over  the  Lawton  estate. 
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If  the  court  should  answer  the  first  question  in  the  affirma* 
tive  and  the  second  in  the  negative,  the  umpire  awarded  and 
adjudged  that  the  claimants  had  sustained  damage  in  re- 
spect of  their  interest  in  the  lands,  which  had  been  taken 
for  or  injuriously  affected  by  the  execution  of  the  com- 
pany's works,  to*the  amount  of  £7,060  and  were  entitled  to 
De  paid  compensation  for  the  same  to  that  amount. 

If  the  court  should  answer  both  questions  in  the  affirma- 
tive, the  umpire  awarded  and  adjuaged  that  the  claimants 
had  sustained  damage  as  aforesaid  to  the  amount  of  £5,200, 
and  were  entitled  to  be  paid  compensation  for  the  same  to 
that  amount.  ^ 

*If  the  court  should  answer  both  questions  in  the  [420 
negative,  the  umpire  awarded  and  adjudged  that  the  claim- 
ants had  sustained  damage  as  aforesaid  to  the  amount  of 
£2,480,  and  were  entitled  to  be  paid  compensation  for  the 
same  to  that  amount. 

If  the  court  should  answer  the  first  question  in  the  nega- 
tive and  the  second  in  the  affirmative,  the  umpire  awarded 
and  adjudged  that  the  claimants  had  sustained  damage  as 
aforesaid  to  the  amount  of  £1,560,  and  were  entitled  to  be 
paid  compensation  for  the  same  to  that  amount. 

The  appointments  of  arbitrators  by  the  claimants  and  the 
company  respectively,  and  the  appointment  of  the  umpire, 
had  been  made  an  order  of  the  Queen's  Bench  Division. 

By  an-  order  of  the  Queen's  Bench  Division,  '4n  answer 
to  the  questions  submitted  to  the  court  by"  the  umpire 
*' herein  by  the  special  case,  the  court  finds  the  first  ques- 
tion in  the  affirmative  and  the  second  question  in  the  nega- 
tive :  it  is  ordered  that  judgment  be  entered  for  Q-.  r. 
Bidder,  Sir  G.  Elliott,  S.  P.  Bidder,  and  G.  P.  Bidder, 
junior,  on  the  special  case  herein  for  the  sum  of  £7,060  with, 
costs." 

The  North  Staffordshire  Railway  Company  appealed. 

Nov.  26.  jET.  Sutton^  for  the  claimants :  As  a  prelimi- 
nary objection,  it  is  contended  on  behalf  of  the  claimants, 
that  this  court  has  no  jurisdiction  to  hear  this  case ;  for  no 
appeal  lies  on  a  special  case  stated  by  arbitrators  or  an  um- 
pire appointed  to  assess  compensation  under  the  Lands 
Clauses  Consolidation  Act,   1845  (').     *The  umpire    [421 

(')  By  the  Lands  Clauses  Consolida-  By  s.  18  :  The  promoters  of  the  an- 

tlon  Act.  1845  (8  &  9  Vict.  c.  18).  "  With  dertaklng  are  to  give  notice  of  their  in- 

respect  to  the  purchase  and  taking  of  tention  to  take  lands, 

lands  otherwise  than  by  agreement,  be  By  s.  22  :   If  no  agreement  be  come 

it  enacted  as  foUows  :"  to  between  the  promoters  and  the  own- 
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had  no  power  to  state  a  case  for  the  opinion  of  the  Qaeen^s 
Bench  Division,  and  that  court  might  have  declined  to  exer- 
cise jarisdiction,  for  the  awarding  of  compensation  is  not 

erSp  and,  if  the  compensation  do  not        By  s.  36 :    "  The  sabmisson  to  any 

exceed  £50,  the  same  shall  be  settled  sucli  arbitration  may  be  made  a  rule  of 

by  justices.  any  of  the  superior  courts  on  the  ap- 

By  s.  23:  If  the  compensation  plication  of  either  of  the  parties." 
claimed  shall  exceed  £50,  and  if  the  By  s.  68  :  "If  any  party  shall  be  en- 
party  claiming  compensation  desire  to  titled  to  any  compensation  in  respect 
have  the  same  settled  by  arbitration,  of  any  lands,  or  of  any  interest  therein, 
the  same  shall  be  so  settled  accord-  which  shall  have  been  taken  for  or  in- 
ingly.  juriously  affected  by  the  execution  of 

By  s.  25  :  **  When  afl^  question  of  the  works,  and  for  which  the  promoters 
disputed  compensation  by  this  or  the  of  the  undertaking  shall  not  have  made 
special  act,  or  any  act  incorporated  satisfaction  under  the  provisions  of  this 
therewith,  authorized  or  required  to  t>e  or  the  special  act,  or  any  act  incorpo- 
settled  by  arbitration  shall  have  arisen,  rated  therewith,  and  if  the  compensa- 
then,  unless  both  parties  shall  concur  tion  claimed  in  such  case  shall  exceed 
in  the  appointment  of  a  single  arbitra-  the  sum  of  £50,  such  party  may  have  the 
tor,  each  party,  on  the  request  of  the  same  settled  either  by  arbitration  or  by 
other  party,  shall  nominate  and  appoint  the  verdict  of  a  jury,  as  he  shall  think 
an  arbitrator,  to  whom  such  dispute  fit ;  and  if  such  party  desire  to  have 
shall  be  referred  ;  and  every  appoint-  the  same  settled  by  arbitration,  it  shall 
ment  of  an  arbitrator  shall  be  ...  .  be  lawful  for  him  to  give  notice  in 
delivered  to  the  arbitrator,  and  shall  be  writing  to  the  promoters  of  the  under- 
deemed  a  submission  to  arbitration  on  taking  of  such  his  desire,  stating  in 
the  part  of  the  party  by  whom  the  such  notice  the  nature  of  the  interest 
same  shall  be  made  ;  and  after  any  such  in  such  lands  in  respect  of  which  he 
appointment  shall  have  been  made,  claims  compensation,  and  the  amount 
neither  party  shall  have  power  to  re-  of  the  compensation  so  claimed  therein  ; 
voke  the  same  without  the  consent  of  and  unless  the  promoters  of  the  under- 
the  other,  nor  shall  the  death  of  either  taking  be  willing  to  pay  the  amount  of 
party  operate  as  a  revocation."  compensation  so  claimed,  and  shall  en- 

By  s.  27 :  * '  Where  more  than  one  ar-  ter  into  a  written  agreement  for  that 

bitrator    shall    have    been   appointed,  purpose  within  twenty-one  days  after 

such  arbitrators  shall,  before  they  en-  the  receipt  of  any  such  notice  from  any 

ter  upon  the  matters  referred  to  tliem,  party  so  entitled,  the  same  shall  be  set^ 

nominate  and  appoint  by  writing  under  tied  by  arbitration  in  the  manner  herein 

their  hands  an  umpire  to  decide  on  any  provided." 

such  matters  on  which  they  shall  differ.        By  the  Common  Law  Procedure  Act, 

or  which  shall  be  referfed  to  him  under  1854  (17  &  18  Vict.  c.  125),  s.  5  :   "  It 

the  provisions  of  this  or  the  special  act."  shall  be  lawful  for  the  arbitrator  upon 

Sects.  28  to  34  contains  provisions  as  any  compulsory  reference  under  this 

to  the  appointment  of  arbitrators  and  act,  or  upon  any  reference  by  consent 

umpire  and  the  conduct  and  costs  of  of  parties  where  the  submission  is  or 

proceedings  before  them.  may  be  made  a  rule  or  order  of  any  of 

By  s.  85  :  "  The  arbitrators  shall  de-  the  superior  courts  of  law  or  equity  at 

liver  their  award  in  writing  to  the  pro-  Westminster,  if  he  shall  think  tit,  and 

moters  of   the   undertaking,   and  the  if  it  is  not  provided  to  the  contrary,  to 

said  promoters  shall  retain  the  same,  state  his  award  as  to  the  whole  or  any 

and  shall  forthwith  on  demand,  at  their  part  thereof,  in  the  form  of  a  special 

own  expense,   furnish  a  copy  thereof  case  for  the  opinion  of  the  court,  and 

to  the  other  party  to  the  arbitration,  when  an  action  is  referred,  judgment, 

and  shall  at    all  times,   on  demand,  if  so  ordered,  may  be  entered  according 

produce  the  said  award,  and  allow  the  to  the  opinion  of  the  court." 
same  to  be  inspected  or  examined  by        By  s.  32 :    **  Error  maybe  brought 

such  party  or  any  person  appointed  by  upon  a  judgment  upon  a  special  case, 

him  for  that  purpose."  in  the  same  manner  as  upon  a  judg- 
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*reference  within  the  Common  Law  Procedure  Act,  [422 
1864,  s.  6,  even  although  the  submission  to  arbitration  ma^ 
be  made  a  rule  of  court  under  the  Lands  Clauses  Consoli- 
dation Act,  1846,  8.  36.  However,  neither  party  objected  to 
the  hearing  in  the  Queen's  Bench  Division,  and  accordingly 
a  decision  upon  two  questions  submitted  to  it,  was  pro- 
nounced in  that  court ;  but  that  decision,  was  an  order  made 
by  consent,  and  therefore  if  more  than  a  mere  expression  of 
opinion,  is  not  subject  to  appeal :  Supreme  Court  of  Judi- 
cature Act,  1873,  s.  49.  The  claimants  do  not  consent  to  an 
appeal  to  this  court  from  that  decision  of  the  Queen's  Bench 
Division.  The  proper  mode  of  enforcing  payment  of  the 
amount  awarded,  is  by  action  in  which  the  company  may 
insist  on  all  legal  objections.  But,  further,  it  is  contended 
for  the  claimants,  that  the  decision  of  the  Queen's  Bench 
Division  was  a  mere  expression  of  opinion,  and  that  the  di- 
rection as  to  the  entry  of  the  judgment  for  £7,060  with 
costs,  was  only  surplusage ;  and  therefore  no  appeal  will  lie 
to  this  court :  Jones  v.  Victoria  Oraving  Dock  Uo.  (') ;  Reg. 
V.  Overseers  of  Walsall  (') ;  Courtauld  v.  Legh  ("). 

*J,  Brown^  Q.C.,  for  the  company  :  It  is  submit-  [423 
ted  that  Rhodes  v.  Airedale  thainage  Commissioners  {^) 
shows  conclusively  that  an  umpire  appointed  to  assess  com- 
pensation under  the  Lands  Clauses  Consolidation  Act,  1846, 
has  power  to  state  a  case  for  the  opinion  of  the  court. 

[Bramwell,  L.J. :  This  preliminary  objection  is  not  de- 
cided by  Rhodes  v.  Airedale  Drainage  Commissioners  (*). 

ment  upon  a  special  case,  in  the  same  of  Her  Majesty's  High  Court  of  Justice, 

manner  as  upon  a  judgment  upon  a  or  of  any  judges  or  judge  thereof,  sub- 

Bpecial  verdict,  unless  the  parties  agree  ject  to  the  provisions  of  this  act,  and 

to  the  contrary ;  and  the  proceedings  to  such  rules  and  orders  of  court  for 

for  bringing  a  special  case  before  the  regulating  the  terms  and  conditions  on 

coart  of  error  shall,  as  nearly  as  may  which  sach  appeal^  shall  be  allowed, 

be,  be  the  same  as  in  the  case  of  a  as  may  be  made  pursuant  to  this  act." 

special  verdict ;   and  the  court  of  er-  By  s.  40  :   "  No  order  made  by  the 

ror  shall  either  affirm  the  judgment,  Higli  Court  of  Justice  or  any  judge 

or  give  the  same  judgment  as  ought  to  thereof  by  the  consent  of  parties,  or  as 

have  been  given  in  the  court  in  which  to  costs  only  which  by  law  are  left  to 

it  was  originally  decided,  the  said  court  the  discretion  of   the  court,  shall   be 

of  error  being  required  to  draw  any  in-  subject  to  any  appeal,  except  by  leave 

ferences  of  fact  from  the  facts  stated  of  the  court  or  judge  making  such  or- 

in  such  special  case  which  the  court  der." 

where  it  was  originally  decided  ought  (*)  Per  Lord  Coleridge,  C.J.,  2  Q.  B. 

to  have  drawn."  D.,  314,  at  pp.  32(5.  327,  328  ;  21  Eng. 

By  the  Supreme  Court  of  Judicature  Rep.,  124,  135,  136,  137. 

Acts,  1878  (36  &  37  Vict.  c.  68),  s.  19  :  («)  3  Q.  B.  D.,  457  ;  ante,  p.  387,  re- 

"  The  said  Court  of  Appeal  shall  have  versed  on  appeal,  4  App.  Cas.,  30. 

jurisdiction  and  power  to  hear  and  de-  (')  Law  Rep,,  4  Ex.,  187. 

termine  appeals  from  any  judgment  or  ('*)  1  0.  P.  D.,  402. 
order,  save  as  hereinafter  mentioned, 

28  Eno.  Rep.  108 
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In  that  case  the  Court  of  Appeal  held  that  an  arbitrator  ap- 

Eointed  under  the  Lands  Clauses  Consolidation  Act,  1845, 
ad  power  under  the  Common  Law  Procedure  Act,  1854,  to 
state  a  case  for  the  opinion  of  a  superior  court  of  law  ;  it  is 
therefore  conclusive  that  the  umpire  had  power  to  state  a 
special  case  for  the  opinion  of  the  Queen's  Bench  Division  ; 
but  the  point  now  to  be  determined  is  whether  we  have  juris- 
diction to  hear  an  appeal  from  the  decision  of  the  Queen's 
Bench  Division  upon  that  special  case.] 

In  any  point  of  view  the  decision  was  an  "order"  within 
the  meaning  of  the  Supreme  Court  of  Judicature  Act,  1873, 
8.  19,  and  therefore  is  subject  to  appeal. 

i Cotton,  L.J.:  It  seems  to  me  that  the  claimants  are  in 
ilemma  ;  the  Queen's  Bench  Division  either  had  or  had 
not  power  to  make  the  order  complained  of ;  if  they  had 
power,  an  appeal  clearly  lies ;  if  they  had  not,  the  company 
are  entitled  to  have  the  order  set  aside.]. 

Even  before  the  Supreme  Court  of  Judicature  Acts,  1873, 
1875,  error  lay  upon  a  special  case  by  the  Common  Law 
Procedure  Act,  1854,  s.  32,  and  the  decision  in  Courtatdd  v. 
Leghi^)  may  be  explained  by  the  circumstance  that  the  par- 
ties had  agreed  not  to  bring  error.  In  Jones  v.  Vixstoria 
Oraving  Dock  Co.  (")  two  of  the  judges  in  the  Court  of  Ap- 
peal (Bramwell  and  Brett,  L.  JJ.)  appeared  to  think  that  an 
appeal  would  lie  upon  a  special  case  stated  by  an  arbitrator, 
to  whom  an  action  had  been  referred,  although  Lord  Cole- 
ridge, C.  J.,  seemed  to  be  of  a  different  opinion  ;  the  court, 
however,  was  unanimous  that  the  parties  had  by  agreement 
debarred  themselves  from  appealing.  In  Reg,  v.  Overseers 
of  Walsall  (")  a  case  had  been  stated  by  a  court  of  quarter 
424]  sessions  for  its  own  *information,  and  there  is  a  wide 
difference  between  a  proceeding  of  that  kind  and  a  reference 
to  determine  the  conflicting  rights  of  private  persons. 

[Bramwell,  L.J.:  Whatever  may  be  the  ultimate  de- 
cision of  that  case,  I  am  satisfied  that  ic  has  not  the  slightest 
bearing  upon  the  question  before  us.] 

It  was  intended  by  the  Legislature  to  allow  the  widest 
liberty  of  appealing  from  orders  made  by  the  High  Court 
of  Justice. 

Bramwell,  L.J.:  We  all  think  that  we  ought  to  hear 
this  case  upon  the  merits.  I  have  considerable  doubt 
whether  if  the  Supreme  Court  of  Judicature  Acts;  1873, 1876, 
had  not  passed,  we  could  have  heard  this  appeal ;  and  my 
doubt  arises  from  the  technical  reason  to  which  I  alluded  in 

(»)  Law  Rep.,  4  Ex.,  187.  («)  8  Q.  B.  D.,  467;   ante,  p.  887,  re- 

O  2  Q.  B.  b.,  814;  21  Eng.  R.,  124.        Tersed  on  appeal,  4  App.  Gas.,  80. 
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CourtavZd  v.  Legh  ('),  namely,  that  error  lay  only  on  the 
judgment  of  a  court  of  record ;  and  with  all  submission  to 
those  learned  judges  who  may  have  thought  otherwise,  I 
very  much  douot  whether  under  the  Lands  Clauses  Consoli- 
dation Act,  1846,  the  court  has  power  to  order  the  payment 
of  money,  even  although  the  submission  has  been  made  a 
rule  of  court ;  for  the  arbitrator  himself  does  not  order,  or  at 
least  ought  not  to  order,  the  payment  of  money;  he  only- 
finds  what  is  the  proper  amount  of  compensation,  which 
does  not  become  due  until  the  claimant  has  done  his  part, 
that  is  to  say,  has  executed  a  conveyance  (').  In  the  present 
case  the  umpire  has  awarded  contingently  upon  the  answers 
of  the  court  four  different  sums  of  money,  and  it  is  only 
when  the  court  has  answered  the  questions  submitted  to 
them  in  a  certain  manner,  that  one  of  the  specified  amounts 
becomes  payable  by  his  direction ;  he  does  not  order  the 
amount  to  be  paid,  but  simply  finds  that  the  claimants  ''are 
entitled  to  be  paid  compensation  for  the"  damage  sustained 
"  to  that  amount."  Therefore  I  incline  to  think  that  the 
Queen's  Bench  Division  had  not  power  to  order  the  pay- 
ment of  any  sum,  and  it  seems  to  me  doubtful  whether,  if  I 
am  right  as  to  that,  error  would  be  maintainable  under  the 
Common  Law  Procedure  Act,  1854,  s.  32,  upon  a  special 
case  like  this.  However  that  may  be,  I  am  clearly  of  opin- 
ion that  the  decision  of  the  Queen's  Bench  *Division  [425 
was  an  ''order"  within  the  Supreme  Court  of  Judicature 
Act,  1873,  s.  19.  I  am  sure  that  the  Legislature  intended 
that  enactment  to  include  such  a  decision  as  that  now  before 
us.  I  therefore  think  that  an  appeal  will  lie.  Before  con- 
cluding my  remarks  I  wish  to  say  that  I  agree  with  the 
observation  made  by  Cotton,  L.  J.,  in  the  course  of  the  argu- 
ment, that  the  claimants  are  in  a  dilemma ;  either  there  was 
no  jurisdiction  in  the  Queen's  Bench  Division  to  give  a  de- 
cision, and  then  the  company  are  entitled  to  have  the  pro- 
ceedings set  aside ;  or  there  was  jurisdiction,  and  then  the 
company  are  at  liberty  to  show  that  a  different  amount 
ought  to  have  been  awarded. 

Brett,  L.  J.:  It  seems  to  me  that  in  Rhodes  v.  Airedale 
Drainage  Commissioners  ("),  this  court  held  that  where  the 
promoters  and  the  claimant  under  the  Lands  Clauses  Con- 
solidation Act,  1846,  have  agreed  to  appoint  arbitrators, 
they  have  agreed  to  that  which  rs  a  submission  to  arbitra- 
tion within  the  Common  Law  Procedure  Act,  1854,  s.  5,  and 

(»)  Law  Rep.,  4  Ex.,  187.  at  p.  189. 
(')  Sec  Eaut  London  Union  v.  Metropolitan  Ry,  Co.,  Law  Rep.,  4  Ex.,  809. 

(«)  1  C.  P.  D.,  402. 
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that  consequently  the  arbitrators  or  umpire  have  power 
to  state  a  special  case  for  the  opinion  of  the  High  Court 
of  Justice.  Therefore  the  Queen  s  Bench  Division  had  ju- 
risdiction to  hear  and  decide  upon  the  special  case  now  be- 
fore us ;  and  it  seems  to  me  to  follow  that  their  decision 
was  an  "order"  within  the  Supreme  Court  of  Judicature 
Act,  1873,  8.  19,  and  that  this  court  is  bound  to  hear  an  ap- 
peal from  it. 

Cotton,  L.  J.:  I  am  of  opinion  that  we  are  bound  to  en- 
tertain this  appeal  by  virtue  of  the  Supreme  Court  of  Judi- 
cature Act,  1878,  s.  19.  It  might  have  been  different  if,  as 
has  been  contended,  this  special  case  had  been  stated  for 
the  opinion  of  the  Qneen's  Bench  Division  merely  by  the 
consent  of  parties,  without  any  power  in  the  umpire  so  to 
do  independently  of  that  consent ;  for  it  might  have  been 
argued  that  the  parties  had  by  their  consent  given  that  court 
a  jurisdiction  which  it  would  not  otherwise  have  had,  that 
is  to  say,  had  constituted  it  a  quasi  arbitrator  from  whose 
jurisdiction  the  parties  could  not  appeal.  But  it  is  shown 
by  Rhodes  v.  Airedale  Drainage  Commissioners  (^)  that  a 
426]  ^reference  under  the  Lands  Clauses  Consolidation 
Act,  1845,  does  fall  within  the  Common  Law  Procedure  Act, 
1845,  s.  6,  and  that  the  arbitrators  have  power  to  state  a 
case  for  the  opinion  of  the  High  Court.  Therefore  the  case 
before  us  was  stated  not  pursuant  to  an  authority  given  by 
the  consent  of  parties,  but  under  an'  authority  which  the 
Common  Law  Procedure  Act,  1864,  s.  5,  conferred  upon  the 
umpire.  The  Queens  Bench  Division  having  exercised  the 
jurisdiction  which  they  had  without  the  consent  of  the  par- 
ties, their  decision  on  the  matter  is,  on  a  fair  construction  of  • 
the  Supreme  Court  of  Judicature  Act,  1873,  s.  19,  open  to 
an  appeal  before  us.  It  can  hardly  be  maintained  that  the 
decision  of  the  Queen's  Bench  Division  is  not  an  ''order" 
within  that  enactment,  for  we  have  before  us  what  is,  at 
least  in  form,  an  order  directing  judgment  to  be  entered  for 
the  claimants  for  £7,060.  I  repeat  the  remark  which  I'made 
in  the  course  of  the  argument,  and  which  has  been  approved 
of  by  Bi-amwell,  L.J.:  the  Queen's  Bench  Division  either 
had  or  had  not  power  to  make  the  order  appealed  from :  if 
they  had  not,  they  exceeded  their  jurisdiction,  and  the  party 
against  whom  it  was  made  may  be  heard  in  this  court  to 
complain  of  it ;  if  there  was  not  an  excess  of  jurisdiction, 
the  party  dissatisfied  with  the  order  may  examine  before  us 
the  grounds  upon  which  it  was  made. 

The  court  proceeded  to  hear  the  argument  upon  the  merits. 

(•)  1  C.  p.  D.,  402. 
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Nov.  26,  27.  J.  Brown,  Q.C.,  and  J.  Edwards,  Q.O. 
(  W.  Ghraham,  with  them),  for  the  company :  As  to  the  first 
question  put  by  the  umpire,  the  reservation  or  grant  of  a 
*' wagon  or  cart  road,"  contained  in  the  indenture  of  the 
24th  of  June,  1861,  does  not  enable  the  claimants,  who  claim 
through  J.  E.  Heathcote,  to  lay  down  a  railroad  or  tramway. 
The  words  are  not  wide  enough,  and  the  stipulation  by 
Heathcote  to  keep  the  way  in  repair  shows  that  it  was  in- 
tended for  the  use  of  other  persons  besides  himself,  namely, 
Cooper  and  those  claiming  through  him ;  therefore  the 
claimants  could  not  have  constructed  a  railway  along  it 
which  would  have  rendered  it  dangerous  to  the  inhabitants 
of  the  neighboring  houses.  The  language  of  the  indenture 
above  mentioned  and  the  indenture  of  the  31st  of  March, 
1869,  is  very  striking ;  *by  the  latter  the  right  to  lay  [427 
railways  and  tramways  is  conferred  in  clear  terms.  The 
claimants'  counsel  may  rely  upon  Dand  v.  Kingscotei^)^ 
where  it  seems  to  have  been  assumed  by  the  court  (p.  197) 
that  an  exception  and  reservation  from  a  conveyance  of 
mines,  *'with  sufficient  way-leave  and  stay-leave  to  and 
from"  the  same,  might  confer  the  right  to  lay  a  railroad  ; 
but  that  was  obviously  a  very  different  case,  for  the  *'  way- 
leave  and  stay-leave"  were  annexed  to  the  mines  them- 
selves. Moreover,  it  follows  from  the  statements  in  the 
case  that  to  lay  down  such  a  tramway  as  is  suggested  must 
have  interfered  with  the  level  of  the  surface  of  the  land 
subject  to  the  grant  of  the  right  of  way,  and  no  authority 
was  given  by  the  indenture  of  24th  of  June,  1851,  to  inter- 
fere with  the  level. 

[They  also  argued  that  inasmuch  as  the  laying  of  a  rail- 
way or  tramway  from  the  claimants'  pits  over  the  "right  of 
road"  to  the  canal  would  have  involved  the  crossing  of 
Heathcote  street  and  an  interference  with  its  surface,  a 

Eublic  and  indictable  nuisance  would  have  been  created, 
[eathcote  street  being  a  highway ;  and  that  local  authori- 
ties had  no  power  to  legalize  a  public  nuisance ;  as  to  this 
they  cited  Reg.  v.  Charlesworth  (*) ;  Reg.  v.  Train  (") :  and 
that  no  compensation  could  be  given  under  the  Lands 
Clauses  Compensation  Act,  1846,  to  a  claimant  on  the 
ground  that  by  the  execution  of  the  works  he  was  prevent- 
ed from  deriving  profit  by  the  commission  of  an  illegal  act ; 
as  to  this  they  cited  the  definition  of  the  right  to  compensa- 
tion stated  by  Lord  Cairns,  C,  in  Metropolitan  Board  of 

0)  6  M.  <&  W.,  174.  («)  16  Q.  B.,  1012. 

O  2  B.  A  S.,  640;  81  L.  J.  (M.C.),  169. 
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Worlcs  V.  McCarthy  (*) :  and  that  no  compensation  could  be 
given  to  a  claimant  on  the  ground  that  be  had  suffered  an 
injury  which  was  not  actionable ;  as  to  this  they  cited  la  re 
Stockport^  Timperley  and  AltringJiam  Ry.  Cb.  (*).] 

As  to  the  second  question  put  by  the  umpire,  the  claim- 
ants were  empowered  bv  the  lease  of  the  31st  of  March, 
1869,  to  take  and  use  full  and  sufficient  railways  to  carry 
away  *'the  produce  of  the  said  mines  thereby  demised  or 
any  other  mines."  These  words  are  wide  enough  to  au- 
thorize the  construction  of  a  railway  to  work  the  mines  de- 
428]  mised  by  Heathoote  to  the  claimants,  and  *there  is 
no  reason  why  any  limit  should  be  put  to  their  natural 
meaning. 

Nov.  28.  R,  E,  Webster,  Q.C.,  and  H,  Sutton,  for  the 
claimants :  As  to  the  first  question  put  by  the  umpire,  the 
term  "wagon  road,"  used  in  the  indenture  of  the  24th  of 
June,  1851,  is  sufficiently  wide  to  include  a  railway  or  tram- 
way :  Durham  and  Sunderland  Ry.  Co.  v.  Walker  (") ; 
Senhouse  v.  Christian  (*) ;  Dand  v.  Kingscote  (*).  The  stip- 
ulation by  Heathcote  to  repair  the  riglit  of  road  was  prob- 
ably inserted  to  protect  Cooper,  who,  under  the  Local 
Government  Acts,  would  be  the  adjoining  owner,  and  would 
be  held  liable  by  the  local  authorities  to  repair  it ;  and  as 
the  right  of  road  was  granted  for  Heathcote' s  benefit,  it  was 
only  just  that  the  duty  to  maintain  it  should  by  clear  words 
be  cast  upon  him. 

[They  also  argued  that  even  if  the  railway  or  tramway 
proposed  to  be  laid  down  by  the  claimants  were  an  indictable 
nuisance,  yet  this  circumstance  did  not  take  away  the  claim 
to  compensation  which  does  not  depend  upon  rights  enforce- 
able by  law ;  as  to  this  they  cited  jEx  parte  Farlow  (*) :  and 
further  that  the  umpire  had  not  found  that  the  proposed 
railway  or  tramway  would  be  a  nuisance ;  as  to  this  they 
cited  Matson  v.  Baird^)\  that  although  the  enjoyment  of 
the  proposed  railroad  or  tramway  might  be  precarious, 
the  claimants  were  not  bv  that  circumstance  deprived  of 
compensation  ;  as  to  this  they  cit^d  Holt  v.  Oa^  Light  and 
CoTceCo.{^\'\ 

As  to  the  second  Question  put  by  the  umpire,  the  counsel 
for  the  company  really  argue  that  they  can  set  off  the  license 
to  make  a  railway  under  the  powers  contained  in  the  inden- 
ture of  the  31  St  of  March,  1859,  against  the  deprivation  of 

0)  Law  Rep..  7  H.  L.,  243,  at  p.  263;  (»)  6  M.  A  W.,  174. 

10  Eng.  R.,  1.  (•)  2  B.  A  Ad.,  841. 

0  33  L.  J.  (Q.B.),  251.  (')  8  App.  Caa.,  1082;  24  Eng.  R..  676. 

(»)  2  Q.  B.,  940.  (»)  Law  Rep.,  7  Q.  B.,  728. 
(*)  1  T.  R.,  660. 
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the  right  to  make  a  railroad  or  tramway  along  the  ^' right 
of  road;"  but  benefit  to  one  property  cannot  be  set  off 
against  injury  to  another,  Senior  v.  Metropolitan  Board  of 
Works^  per  firamwell,  B.  (*);  and  it  is  plain  that  the  claim- 
ants cannot  make  a  railway  over  the  *land  belonging  [429 
to  Lawton,  in  order  to  carry  awav  the  coal  obtained  from 
shafts  sunk  upon  Heathcote^s  land. 

J.  Brovmy  Q.C.,  in  reply:  The  cases  relied  upon  by  the 
claimants'  counsel  turned  upon  special  circumstances.  The 
general  words  contained  in  the  indenture  of  the  Slst  of 
March,  1859,  must  be  read  in  their  ordinary  meaning ;  their 
operation  is  not  to  be  limited  by  any  arbitrary  restrictions. 

Cur.  adv.  vtUt. 

Dec.  10.  The  judgment  of  the  Court  (Bramwell,  Brett, 
and  Cotton,  L. JJ.,)  was  delivered  by 

Bramwell,  L.J.:  The  first  question  in  this  case  arises 
thus :  The  arbitrator  finds  that  the  claimants  are  entitled  to 
compensation,  which  would  be  diminished  if  they  were  not 
at  the  time  when  their  land  was  taken  entitled  to  make  a 
locomotive  railway  or  tramway  such  as  he  mentions;  or, 
if  being  so  entitled,  he  ought  not  take  into  account  the  benefit 
they  might  get  from  such  railway  or  tramway.  Materially 
or  physically,  such  railway  or  tramway  could  be  made ; 
that  is  to  say,  there  is  nothing  in  the  nature  of  the  ground, 
over  which  they  would  go,  to  prevent  their  being  made,  if 
the  ground  belonged  to  the  claimants,  or  they  had  a  sufS- 
cient  right  over  it ;  but  he  refers  to  the  court  the  q[uestion 
of  whether  they  had  such  right.  We  are  of  opinion  that 
they  had  not.  It  depends  on  the  reservation  or  grant  in  the 
deed  of  the  24th  of  June,  1851.  By  that  the  grantor  re- 
serves '^a  right  of  way  along  the  southwest  side  of  the  land 
conveved  as  and  for  a  wagon  or  cart  road."  Now  it  is  cer- 
tain that  if  such  reservation  were  made,  or,  if  such  a  grant 
were  made  in  an  ordinary  conveyance  of  land,  it  would  not 
in  ordinary  cases  grant  the  right  to  lay  down  a  line  of  rail- 
way or  tramway.  But  it  is  said  that  it  is  otherwise  in  this 
particular  case,  because  the  grantor  not  only  reserves  this 
right  of  way,  but  also  reserves  the  mines,  and  that  therefore 
the  effect  is  as  though  there  was  a  grant  or  lease  of  mines, 
and  a  grant  of  a  wagon  way  to  work  them,  and  that  in  such 
case  the  authorities  show  a  railway  or  tramway  might  be 
laid  down.  Now,  we  fully  and  unreservedly  admit  the  au- 
thorities, and  agree  with  the  reasoning,  on  which  they  pro- 
ceeded ;  but  they  do  not  govern  this  case.  In  all  of  them 
the  way  is  granted  generally,  not  in  a  *particular    [430 

(»)  2  H.  «k  C,  268,  at  p.  267 ;  32  L.  J.  (Ex.),  226,  at  p.  229. 
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place ;  in  all  the  way  or  ways  is  a  way  or  are  ways  to  work 
the  mines,  and  for  the  use  of  the  grantees  only,  and  their 
being  presently  used  is  contemplated,  and  in  all  of  them 
sufficient  words  are  used  to  include  the  making  of  a  railway 
or  tramway.  None  of  these  matters  exist  in  this  case :  none 
of  these  peculiarities  exist  here.  The  words  describing  the 
road  are  a  "  right  of  way  as  and  for  a  wagon  or  cart  way," 
wagon  way  and  cart  way  being  used  as  equivalent  terms. 
The  road  is  not  for  the  working  of  the  mines :  on  the  con- 
trary the  mines  are  not  to  be  worked  from  the  land  conveyed. 
It  is  not  a  road  in  any  place  convenient  for  the  mines,  but 
it  is  a  road  in  a  defined  place.  Heathcote  covenants  to 
maintain  and  keep  it  in  repair,  showing,  therefore,  it  was 
to  be  a  road  for  the  use  of  others  as  well  as  himself,  the  in- 
genious suggestion  that  that  was  to  guard  against  Cooper 
being  liable  to  do  so  being  wholly  unfounded.  It  is  also  a 
grant  of  a  way,  one  end  of  which  runs  into  a  public  high- 
way, over  which  parties  do  not  presumably  contemplate 
making  railways  or  tramways.  It  is  the  grant  of  a  way 
useful  for  ordinary  surface  purposes  to  connect  the  southern 
parts  of  Heathcote' s  land,  out  of  which  a  triangular  piece 
was  taken,  and  which  Cooper  intended  to  use  also  himself. 
This  is  manifest  from  Heathcote's  covenant  to  repair.  The 
claimants  then  are  not  entitled  to  make  either  a  railway  or 
tramway  over  the  land  in  question.  A  tramway  involving 
raising  or  lowering  the  level  of  the  road  sufficiently  to  pass 
over  Heathcote  street  cannot  be  within  the  grant  or  reser- 
vation ;  nor  can  a  railway,  which,  as  the  arbitrator  finds, 
would  take  up  the  whole  width  of  eighteen  feet,  and  be  very 
dangerous  to  the  inhabitants  of  the  bouses  adjoining  in  the 
use  of  the  road,  as  they  have  used  it,  and  rightfully  used 
it,  hitherto.  This  renders  it  unnecessary  to  consider  the 
question  of  whether  if  a  railway  were  made,  its  being  a 
nuisance  (as  we  hold  the  arbitiutor  finds  it  to  be)  would  pre- 
clude his  taking  its  benefits  into  account.  On  this,  there- 
fore, we  say  nothing;  but  are  of  opinion  that  the  first 
question  must  be  answered  in  the  negative,  and  the  judg- 
ment thereon  reversed. 

The  other  question  is  wholly  different  and  depends  on, 
first,  whether  the  claimants  have  power  to  make  a  rail  or 
tramway  over  the  Lawton  estate  for  the  carriage  of  coals 
got  on  tne  Heathcote  estate ;  secondly,  on  whether  if  they 
431]  have  such  power,  any  deduction  *is  to  be  made  from 
the  sum  otherwise  payable  to  them.  We  are  of  opinion  that 
they  have  this  power.  Nothing  can  be  larger  than  the 
words  used :    ''Full  and  sufficient  rail  and  other  ways  to 
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take  and  carry  away  the  produce  of  the  said  mines  or  any 
other  mines.^^  It  is  admitted  that  in  words  this  includes 
the  right  to  take  away  the  produce  of  the  Heathcote  mines ; 
but  it  is  said  that  a  limitation  must.be  put  on  them,  or  oth- 
erwise the  produce  of  mines  not  adjoining  and  worked  by 
the  claimants  could  be  taken  over  the  Lawton  land.  But 
in  the  first  place  what  is  to  be  done  is  to  be  done  by  the  les- 
sees, their  agents,  servants,  and  workmen;  which  limits 
the  power  to  mines  worked  by  them.  But  suppose  that  is 
not  the  case ;  where  is  the  necessity  or  reason  for  putting 
a  limitation,  where  the  parties  have  put  none  i  People  do 
not  grant  wav-leaves  over  their  land  gratis  for  the  carriage 
of  coal,  whetner  the  produce  of  mines  under  those  lands  or 
not,  and  no  doubt  commonly  the  leave  when  granted  is  lim- 
ited to  the  produce  of  the  mines  under  the  land,  over  which 
the  way  goes.  But,  where  is  the  difficulty  or  improbability 
of  supposing  that  a  man  taking  a  lease  of  mines,  and 
knowing  he  will  or  may  have  to  make  a  rail  or  tramway 
for  removal  of  the  produce,  should  bargain  that  he  should 
have  power  to  connect  that  rail  or  tramway  with  other 
mines,  whether  worked  by  him  or  not,  and  so  diminish  the 
expense  he  otherwise  would  be  at  1  What  is  the  limitation 
here  proposed  i  It  is  to  read  after  "  other  mines,"  the  words 
*'  and  brought  to  the  surface  on  the  Lawton  land."  Why  i 
The  result  would  be  that  Lawton  coal  brought  to  the  surface 
on  Heathcote  land  could  not  be  taken  away  over  Lawton' s 
land.  Are  the  other  powers  so  limited  1  May  the  coke  ovens 
on  Lawton' s  land  be  used  only  for  the  coking  of  coal  brought 
to  the  surface  on  Lawton' s  land,  excluding  Lawton' s  coal 
brought  to  the  surface  on  Heathcote' s  land?  It  is  clear  that 
workmen's  houses  and  standing  for  gear,  tackle,  &c.,  may 
be  on  Lawton' 8  land,  though  the  workmen  and  gear  are  em- 
ployed on  other  mines.  Also,  "whatever  else  is  necessary 
or  convenient,"  applies  to  Lawton  and  other  mines.  We 
see  no  reason  to  limit  the  generality  of  the  words,  but  the 
contrary,  and  on  this  question  are  against  the  claimants. 

Mr.  Webster,  however,  for  them  made  a  point,  apparently 
not  made  in  the  court  below,  which  at  the  first  view  seemed 
very  *clear  in  their  favor,  namely,  that  assuming  they  [432 
had  a  right  to  make  such  a  rail  or  tramway  as  alleged  over 
the  Lawton  land,  no  deduction  ought  to  be  made  on  that 
account  from  the  loss  they  sustain  if  they  had  no  such  right. 
He  called  it  a  set-off.  He  also  urged  that  it  was  precarious, 
that  the  Lawton  lease  would  end  before  the  other;  that 
either  lease  might  be  determined  or  sold,  and  that  if  the  les- 
sees of  the  Heathcote  lease  gained  by  the  use  of  such  a  rail 
28  Eng.  Rep.  109 
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or  tramway,  the  lessees  of  the  Lawton  lease  lost.  In  order 
to  determine  this  point,  we  must  see  what  question  the  arbi- 
trator asks.  It  is  not  whether  if  the  railway  or  tramway 
can  be  constructed  over  Lawton' s  grounds  there  is  no  loss, 
but  whether  he  can  take  the  power  to  do  so  into  consider- 
ation, which  of  course  means  making  allowance  for  its  being 
more  circuitous,  for  its  precariousness,  the  damage  to  the 
Lawton  land,  and  all  other  matters.  We  think  he  can  take 
that  into  account ;  not,  in  a  sense,  because  the  claimants  are 
lessees  of  Lawton ;  but  because  the  lessees  of  Lawton' s  land 
are  able,  and  ought  to  be  willing  to  let  it  be  done,  and  would 
be,  if  so  doing  would  be  to  their  gain  or  lessened  loss,  unless 
the  railway  makes  them  compensation.  In  short,  it  is  as 
though  a  house  in  a  street  were  taken,  where  a  man  carried 
on  business,  and  there  were  other  houses  in  the  same  street 
to  be  had,  to  which  the  business  could  be  transferred  with 
no  loss  of  good- will.  In  such  a  case  no  compensation  for 
good-will  ought  to  be  given.  If  the  rent  was  greater,  that 
ought  to  be  compensated  for :  if  the  lease  was  shorter,  that 
ought ;  and  if  otner  circumstances  of  loss  or  precariousness, 
they  ought.  These  we  assume  the  arbitrator  has  allowed 
for.  If  the  claimants  were  seised  in  fee  of  both  properties, 
there  could  not  be  a  doubt  on  the  matter.  As  Mr.  Webster 
admitted,  if  one  door  of  a  house  is  stopped,  and  another  can 
be  opened  conveniently,  it  must  be  done ;  and  the  loss  is  the 
cost  of  the  removal  of  the  door  and  not  of  its  extinction.  So 
of  a  field,  so  of  two  fields,  where  access  can  be  got  from  one 
through  the  other.  Otherwise  the  claim  would  be  different, 
where  a  man  had  his  land  divided  in  two  by  a  fence,  from 
the  case,  where  it  was  not  so  divided.  So  of  mines.  But 
the  only  difference  between  a  seisin  in  fee  of  the  whole,  and 
shorter  estates  under  separate  leases  of  the  parts,  is  to  in- 
troduce  the  element  of  precariousness,  which  ought  to  be 
433]  taken  into  *account  indeed  in  considering  the  value 
of  the  powers,  but  which  ought  not  to  exclude  the  value  al- 
together. On  this  ground  also  we  are  adverse  to  the  claim-' 
ants.  We  do  not  give  any  judgment  except  this,  that  the 
first  question  be  answered  in  the  negative,  the  second  in  the 
affirmative  (').  Appeal  allowed. 

Solicitors  for  claimants :  Lewis  &  SonSy  for  Sherratt  & 
Son,  Kidsgrove. 
Solicitors  for  North  Staffordshire  Railway  Co. :  Burchells. 

(1)  At  the  coDclusion  of  the  jadgment  pany  had  not  before  the  arbitration  ofFer- 

a  discussion  arose  as  to  whether  the  com-  ed  any  sum  by  way  of  compensation,  they 

pany  were  entitled  to  costs.     Sutton,  for  were  not  entitled  to  any  costs :  and  he 

the  claimants  contended  that  as  the  com-  relied  upon  the  Lands  Clauses  Consolida- 
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tion  Act,  1845,  S  84.  Ultimately  the  up  in  the  following  terms:  "It  is  order- 
court  intimated  that  they  would  leave  ed  that  the  judgment  of  the  court  below 
the  question  to  be  raised  upon  taxation,  be  reversed  on  both  points,  and  that  the 
and  they  declined  to  give  any  direction  first  question  be  answered  in  the  nega- 
as  to  costs.  tive,  and  the  second  question  in  the  af- 
The  order  of  the  Court  of  Appeal  (the  firmative,  and  that  this  court  doth  make 
fonnal  parts  being  omitted),  was  drawn  no  order  as  to  costs." 

See  8  Eng.  Rep.,  774  note  ;  18  Eng.  of  block  fifty-eight  which  lies  west 
R.,  858  note  ;  21  Eng.  R.,  862  note  ;  of  and  beyond  the  western  boundary  of 
23  En^.  R.,  707  note  ;  25  Eng.  R.,  892  the  right  of  way  of  said  company's  rail- 
note  ;  Moak's  Underbill  on  Torts,  487-  road,  as  the  same  is  located  and  estab- 
502.  lished.**  Held,  1.  That  the  eastern  line 
In  every  deed  of  a  part  of  the  grantor's  of  the  land  granted  to  E.  is  a  line  two 
land,  witnout  express  provision  on  the  rods  west  of  the  centre  of  its  track,  i.e., 
subject,  there  is  an  implied  grant,  or  the  west  boundary  of  the  land  con- 
reservation,  of  easements  of  necessity  demned  for  use.  2.  That  there  was  an 
for  the  enjoyment  of  the  part  conveyed,  incurable  uncertainty  in  the  description 
or  of  the  part  retained  :  Jarstadt  v,  of  the  strip  six  rods  wide  conveyed 
Smith,  51  Wise.,  96.  by  P.:  Williams  v.  Western,  etc.,  50 

A  right  of  way  does  not  originate  in  Wise.,  71. 

mere   convenience.      It  must   spring  As  to  the  extent  of  use  the  owner 

from  an  express  grant,  or  from  an  im-  of  a  servient  tenement  may  make  of 

plied  reservation,  or  from  a  user  for  a  the  lands  ovur  which  another  has  an 

sufficient  length  of  time  to  create  a  pre-  easement,  i.e.,  a  raceway  or  a  right  of 

Bcription,  or  a  bar  under  the  statute  of  way — and  that  where  the  grant  of  water 

limitations,  either  of  which  is  presnmp-  is  of  a  quantity  measured  by  wliat  would 

tive  evidence  of  a  grant :  Carey  9.  Rae,  carry  a  certain  wheel  that  the  owner  of 

14  Chicago  Leg.  News,  10,  2  Leg.  Adv.,  the  easement  may  use  it  for  any  pur- 

808,  Sup.  Ct.,  Cal.  pose  ;  and  as  to  his  right  to  an  open 

The  "  right  of  way,"  in  its  legal  and  raceway,  see   Johnston  «.    Hyde,  88 

generally  accepted  meaning  in  refer-  N.  J.  Eq.,  682. 

ence  to  a  railway,  is  a  mere  easement  If  the  owner  of  land  which  is  sub- 
in  the  lands  of  others  obtained  by  law-  ject  to  a  right  of  way  obstructs  the 
f  ul  condemnation  to  public  use,  or  by  way,  a  person  entitled  to  use  the  same 
purchase :  Williams  «.  Western,  etc.,  may  enter  upon  and  go  overland  of  the 
60  Wise,  71.  same  owner,  doing  no  unnecessary  dam- 
Where  a  railroad  procured  to  be  con-  age :  Jarstadt  «.  Smith,  51  Wise.,  96. 
demned  a  strip  of  land  Ai  rods  wide,  of  The  impassibility  of  a  road  gives  to 
which  2  rods  were  west  of  the  centre  of  a  party  no  rieht  to  an  easement  over 
its  track.  It  then  purchased  from  one  adjoining  land.  It  may  confer  a  per- 
F.  a  strip  of  land  six  rods  wide  alon^  sonal  temporary  right,  which  he  has  in 
the  line  of  their  road  for  the  uses  and  common  with  the  travelling  public,  to 
purposes  of  said  railroad,  and  also  all  pass  over  the  land  of  another  wheje  an 
the  land  in  the  south  half  of  the  block  established  road  is  inipassible:  Carey 
situated  west  of  the  route  of  said  road.  v.  Rae,  14  Chicago  Leg.  News,  10, 
It  then  conveyed  to  E.  "all  that  portion  2  Leg.  Adv.,  808,  Sup.  Ct.,  Cal. 
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ABORTIOir. 


See  CKDnsAjs  Ijlw,  616,  646. 


AOCOMPLICE. 
Bee  CEDOifAL  Law,  616,  620. 


ADMIBALTT. 

1.  The  Merchant  Shipping  Act,  1876  (89 
A  40  Vict  c.  80),  does  not  extend  the 
jurisdiction  to  enspend  or  cancel  the 
certificate  of  the  master  to  cases  not 
within  the  Merchant  Sliipping  Act, 
1864  (17  A  18  Vict  o.  104),  ss.  342, 
482.  There  is,  therefore,  no  power  to 
suspend  the  master's  certificate  where 
a  ship  has  merely  heen  stranded  with- 
out material  damage  to  the  ship  or  loss 
of  life.    Matter  of  Story.  167 

2.  A  ship  during  her  voyage  from  India 
to  London  was  stranded  on  the  coast  of 
IVance.  The  shipowner  dispatched  his 
manager  and  other  persons  to  take  part 
in  the  necessary  salvage  operations, 
and  the  whole  of  the  cargo  was  saved, 
transhipped,  and  brought  forward  to 
London  and  the  freight  earned.  Part 
of  the  cargo  which  could  not  be  iden- 
tified was  sold  by  the  shipowner  by  ar- 
rangement with  the  consignees  through 


a  broker,  who  received  his  brokerage. 
The  shipowner  incurred  considerable 
trouble  in  chartering  shipe  to  carry  on 
the  cargo  firom  France  to  London,  and 
in  seuifing  out  lighters  and  necessary 
Mspliances  to  France,  and  in  the  iden- 
tification of  the  cargo,  preparing  for 
the  sale,  answering  the  inquiries  of 
and  arranging  with  the  consignees. 
In  the  averase  statement  a  remuner- 
ation to  the  Siipowner  for  "arranging 
for  salvage  operadons,  receiving  cargo, 
meetinff  and  arranging  with  consign- 
ees, ana  receiving  and  paying  proceeds, 
and  generally  conducting  the  business,** 
was  charged  partly  to  general  average, 
and  partly  as  particular  average  on  tno 
several  interests  ratably,  the  average 
stater  thinking  that  the  amount  was  a 
reasonable  remuneration  to  the  ship- 
owner for  his  services  and  for  com- 
mission on  the  sale  of  unidentified 
caigo,  and  on  disbursements : 

Beldf  that  under  the  circumstances  the 
amount  was  improperly  charged  and 
could  not  be  recovered,  there  being  no 
contract  on  the  part  of  the  owners  of 
the  cargo  to  remunerate  the  shipowner 
for  his  services,  a  great  part  of  which 
had  been  rendered  with  the  object  of 
earning  his  freight.  Schuster  v.  Fletcher, 

849 

8.  A  ship  on  her  voyage  with  cargo  to 
Liverpool  encountering  severe  weather, 
the  foretopmast  had  to  be  cut  away 
and  in  its  fall  caused  other  damage  to 
the  ship,  which  was  thereby  com- 
pelled to  put  into  port  to  repair.  In 
order  to  effect  the  repairs,  and  to  en- 
able the  ship  to  proceed  on  her  voy- 
age, it  was  necessary  to  discharge  a 
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portion  of  the  cargo,  and  expense  was 
incurred  in  landing  and  warehousing  it. 
The  repairs  having  been  effected  ex- 
pense was  incurred  in  reshipping  such 
portion  of  the  cargo.  Further  expense 
was  incurred  for  pilotage  and  other 
charges  in  respect  of  the  ship's  leaving 
the  port  of  refuge  and  proceeding 
upon  her  voyage.  The  ship  ultimately 
reached  her  destination  in  safety.  It 
has  been  for  from  seventy  to  eighty 
years  the  practice  of  English  average 
adjusters  in  adjusting  losses  where  ships 
have  put  into  port  to  refit,  whether 
such  putting  into  port  has  been  occa- 
sioned by  a  general  average  sacrifice, 
or  a  particular  average  loss,  to  treat 
the  expense  of  discharging  the  cargo  as 
general  average,  but  the  expense  of 
warehousing  it  as  particular  average 
on  the  cargo,  and  the  expense  of  reship- 
ment  of  the  cargo  and  pilotage,  port 
charges,  and  other  expenses  incurred 
to  enable  the  ship  to  proceed  on  her 
voyage  as  particular  average  upon  the 
freight.  The  owners  of  the  ship 
claimed  to  have  the  above  mentioned 
expenses  of  warehousing  and  reship- 
ment  of  cargo,  and  the  pilotage  and 
other  expenses  of  leaving  the  port, 
treated  as  matter  of  general  average, 
and  sued  the  owners  of  the  cargo  For 
contribution  in  respect  thereof: 

Hdd  (by  Cockburn,  C.J.,  and  Mel- 
lor,  J.,  Manisty,  J.,  dissenting),  that 
the  plaintiffs  were  entitled  to  recover 
on  the  ground  that  the  expenses  were 
all  incurred  in  furtherance  of  the  com- 
mon purpose  of  prosecuting  the  ad- 
venture, and  for  the  benefit  of  the  cargo 
as  well  as  the  ship. 

4.  By  Manisty,  J.,  the  above  mentioned 
practice  or  average  adjusters  having 
existed  for  so  long  a  period  must  be 
deemed  to  be  the  general  mercantile 
usage  of  this  country,  and  as  such  to 
have  the  force  of  law.  Atwood  v.  8el- 
lar.  794 

See  Demurrage,  206,  882,  443. 
Insuranoe,  Marine,  700. 


ADULTERATION. 

1.  Under  82  <fc  83  Vict  c.  112,  which  by 
s.  2  defines  the  term  "to  dye  seeds," 
as  giving  to  seeds  by  any  process  of 


coloring,  dyeing,  sulphur  smoking,  or 
other  artificial  means,  the  appearance 
of  seeds  of  another  kind,  and  by  s.  8 
imposes  a  penalty  upon  any  person, 
who  with  intent  to  defraud,  "  dyes  any 
seeds,  or  sells  any  dyed  seed,"  no  of- 
fence is  committed  by  subjecting  seeds 
to  a  process  by  sulphur  smoking,  so  as 
to  improve  them  in  appearance,  and  to 
make  old  and  inferior  seed  appear  to 
be  new  seed,  so  long  as  such  seed  is  not 
made  to  appear  of  a  different  species  or 
description  from  that  to  which  it  actu- 
ally belongs.     JPrancis  v.  Mcuu.       808 

2.  Where  the  seller  of  an  article  brings 
to  the  purchaser's  knowledge  tiie  fact 
that  the  article  sold  to  him  is  not  of  the 
nature,  substance,  or  quality  of  the  ar- 
ticle he  demands,  the  sale  is  not  **  to 
the  prejudice  of  the  purchaser,"  within 
the  meaning  of  the  6th  section  of  38 
<fr  39  Vict.  c.  68,  and  consequenUy  no 
offence  is  comnutted  within  that  section. 

8.  The  8th  section  of  the  act  points  out  a 
mode  of  giving  notice  to  the  purchaser 
that  is  made  oy  the  statute  sufficient, 
but  it  is  not  intended  by  that  section 
that,  whenever  the  mode  therein  speci- 
fied is  not  adopted,  there  shall  necee- 
sarlly  be  an  offence  a«dnst  the  6th 
section.    SandytY.SmaU,  380, 384  «K»(e. 

4.  Where  an  article  of  food,  which  was 
not  of  the  nature,  substance,  and  qual- 
ity of  the  article  demanded,  was  sold  to 
an  inspector  of  nuisances,  who  pur- 
chased for  the  purpose  of  analysis  un- 
der s.  18  of  the  Sale  of  Food  and  Drags 
Act,  1 875,  with  money  belonging  to  the 
autiiority  by  whom  he  was  employed : 
Held,  that  such  sale  was  **to  the 
prejudice  of  the  purchaser "  within  the 
meaning  of  the  Sale  of  Food  and  Drugs 
Act,  1876,  s.  6.    HoyUY,HUehman,  755 


ADULTERER. 
See  Criminal  Law,  622,  624  noU, 


ADVERSE  POSSESSION. 

See  LiQHT,  164. 

Support,  706,  745  note. 
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AGREEMENTS. 

1.  An  intimation  in  the  written  accept- 
ance of  a  tender  that  a  contract  will  oe 
afterwards  prepared,  does  not  prevent 
the  parties  from  becoming  bound  to 
perform  the  terms  in  the  tender  and 
acceptance  reHpectiyely  mentioned,  if 
the  intention  of  the  parties  was  thereby 
to  enter  into  an  agreement,  and  if  the 
preparation  of  the  contract  was  con- 
templated 'merely  for  the  purpose  of 
expressing  the  agreement  already  ar- 
rived at  in  formal  lang^uage.  LnoiM  v. 
Brau,  528,  533  note. 

See  Illbgal  Agrkements. 
Demurrage,  832,  766. 


AIR. 
See  Light,  164. 


AMENDMENT. 

1.  When  indictment  amended  and  when 
not     Regina  y.  (yCaUaghan,  641 

Begina  y.  T^ey,  645 

See  Limitations,  Statutb  of,  807. 


AMOTION. 
See  Officer,  822,  825  note. 


ANIMALS. 

1.  The  defendant  sent  for  sale  to  a  public 
market  pi£;8  which  he  knew  to  be  in- 
fected with  a  contagious  disease ;  they 
were  exposed  for  siue  subject  to  a  con- 
dition that  no  warranty  would  be  given 
and  no  compensation  would  be  made 
in  respect  of  any  fault.  No  verbal  rep- 
resentation was  made  by  or  on  behalf 
of  the  defendant  as  to  the  condition  of 
the  pigs.  The  plaintiff  having  bought 
the  pigs,  put  them  with  other  pigs, 
which  became  infected ;  some  of  the 
pigs  bought  from  the  defendant  and  also 


some  of  those  with  which  they  were 
put  died  of  the  contagious  disease.  The 
plaintiff  having  sued  to  recover  dam- 
ages for  the  loss  which  he  had  sus- 
tained : 

Heldy  reversing  the  jud^ent  of  the 
Queen's  Bench  Division,  that,  although 
the  defendant  might  have  been  guilty 
of  an  offence  atrainst  the  Contagious 
Diseases  (Animals)  Act,  1869,  he  was 
not  liable  to  the  plaintiff,  for  that  his 
conduct  in  exposing  the  pigs  for  sale  in 
the  market  did  not  amount  to  a  repre- 
sentation that  they  were  free  from  dis- 
ease.     Ward  v.  Hobbe.       142,  156  ttoto. 

2.  A  person  is  not  justified  in  entering 
the  land  of  another  against  his  will  for 
the  purposes  of  the  sport  of  foxhunting. 
Paul  v.  Summerhayee.       664,  667  note. 

See  Crimixal  Law,  128,  126  note,  551. 
Highways,  748,  749  note. 


APPEAL. 

1.  The  Court  of  Appeal  has  jurisdiction 
to  entertain  an  appeal  from  the  de- 
cision of  the  High  Court  of  Justice 
upon  a  special  case  stated  by  an  um- 
pire appointed  under  the  Lands  Clauses 
Consolidation  Act,  1845,  to  assess  the 
compensation  for  lands  taken  for  the 

Eurposes  of  an  undertaking,  or  injured 
y  the  execntion  of  the  works  thereof. 
Bidder  v.  North,  etc.  848 

See  Costs,  I. 

Terms  of  Court,  6. 


APPURTENANCES. 
See  Easement,  848,  867  note. 


ARBITRATION. 

1.  The  complainant  became  conductor  of 
a  tramway  company  under  an  agree- 
ment by  which  he  was  to  pay  them  £5, 
to  be  retained,  together  with  his  wages 
for  tlie  current  week,  as  security  for 
the  discharge  of   his  duties  and  the 
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observance  of  the  roles  of  the  company, 
Ac. ;  the  company  to  have  power,  in 
case  of  any  breach  by  the  conductor  of 
the  rules,  to  retain  the  £5  and  his 
wages  for  the  current  week  as  liqui- 
dated damages  for  such  breach ;  ana  it 
was  provided  that  '*  the  manaeer  of  the 
company  should  be  the  sole  judge  be- 
tween the  company  and  the  conductor 
whether  the  company  was  entitled  to 
retain  the  whole  or  any  part  of  the 
£6  and  wages  for  the  current  week  as 
liquidated  damages;  and  that  the  cer- 
titicato  should  be  binding  and  conclu- 
sive evidence  in  all  courts  of  justice, 
civil  and  criminal,  and  before  all  sti- 
pendiary and  police  magirtrates,  Ac, 
that  the  amount  thereby  certified  as  I 
the  amount  to  be  retained  was  the  true 
amount  to  be  retained,  and  should  bar 
the  conductor  of  all  right  to  recover 
it."      The  complainant  having  sum- 
moned  the  company  before  a  police 
magistrate,  under  6  A  7  Vict»  c  86,  to 
recover  his  deposit  and  wages : 

Held,  that  the  agreement  was  not  ille- 
f^  and  the  complaint  being  substan- 
tially a  dvil  proceeding,  the  manager's 
certificate  that  the  deposit  and  wages 
had  been  forfeited  was  condoaive  evi- 
dence of  the  &otk  precluding  the  magis- 
trate firom  making  any  fiirtSer  inquiry. 
Lomdom  TVaniiNtyt,  ««x,  v.  AiOey. 

199,  20S 


AKCHITEGT. 
Sm  AMMarnxmiSf,  199,  SOS  moit. 


ARREST. 
Sm  CumoLAL  Law,  Mi. 


ASSAULT. 
&t  CKDmuL  Law,  6i7. 


ASSRSSHESTS. 

■ 

Tadwr  tW  Publie  HcAhih  Act.  1S75(5S  • 
AS»VkoLc;UKa.  IM,  which  CMhlea  . 


the  urban  authority  to  give  notioe  to 
the  owners  of  premises  abutting  upon 
a  street  (not  being  a  lughway  repair- 
able by  the  inhabitantB  at  Urge),  to 
sewer,  level  and  pave  it,  and  upon  de- 
fault to  execute  the  works  and  reooTer 
the  expenses  from  the  owners  in  de- 
fault, according  to  the  frontage  of  their 
respective  premises,  such  expenses  ctn- 
not  be  recovered  from  any  one  who, 
though  the  owner  of  premises  when  no- 
tice was  first  given  by  the  urban  an- 
thority,  has  ccMed  to  be  owner  befora 
the  completioa  of  the  worka.  Qvem 
V.  SwmdoH^  etc  772 

See  Tazanov,  881. 


ASSIGNMENT. 

A  garnishee  order  was  made  under  Or- 
der XLV,  Rule  2,  attaching  a  debt  At 
the  time  the  order  was  made  the  gir- 
nishees  had  given  the  judgment  debtor 
a  check  for  the  amount  of  the  debt 
Upon  service  of  the  order  on  the  gir- 
nishees  they  stepped  payment  of  the 
cheek  at  the  bank,  the  check  not  hav- 
ing been  presented : 

Held,  that  upon  the  check  bemg 
stepped  it  was  as  if  it  had  never  been 
given,  and  that  there  was  therefore  ta 
existing  d^t  capable  of  being  attached, 
and  the  garnishee  order  was  efiectoaL 
Ookm  V.  Eele.  825,  828  noia, 

2.  O.  agreed  to  bufld  a  vessel  for  the  de- 
fendant^  the  price  of  which  was  to  be 
paid  by  instalmenta.  Before  theveaeel 
was  finished,  6^  being  in  debt  to  the 
plaintifl^  by  an  instmment  in  writing 
ofirected  the  defendant  to  pay  to  the 
plaintiHr  £100  out  of  moneys  due  or  to 
beeooie  doe  from  the  defendant  to  6. 
At  the  time  of  giving  this  <KrBCtiott  all 
the  iBstahncnte  whra  were  doe  had 
been  paid  by  the  defendaiit  to  G.  Ko- 
tioe  in  writii^  uf  the  above  mentioBed 
iBStmmcnt  was  given  to  the  defendant, 
but  he  refosed  to  be  boond  by  it,  and 
afterwards  paid  to  6.  the  balaaoR  of 
the  price  oi  the  vessel,  anaoiMting  to 
more  than  £100 : 

Atf  (by  Bramwefl  and  aittai.  LJJ^ 
Br«it.  LJ.,  disseatiagV  that 
It  in  writQg  coMstitated 
of  £100^  put  of  tl 
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due  or  to  become  dne  firom  the  defend- 
ant to  G.,  and  that  the  plaintiff  was  en- 
titled to  recover  that  amount  from  the 
defendant)  notwithstanding  the  subse- 
qnent  payments  by  him  to  G.  Brice 
y.  BammUr,  469,  470  note. 


ATTACHMENT. 

1.  The  salary  of  a  medical  or  other  officer 
cannot)  before  it  is  actually  payable, 
be  attached  by  a  garnishee  order  under 
the  County  donrt  Rules,  1875,  for  it  is 
not  "  a  debt  due,  owin^^,  or  accruing  " 
to  the  judgment  debtor.  JSaU  y. 
PriiduU.  194,  196  noU, 


ATTORNEYS. 

Bm  Cbdokal  Law,  606. 
EyiDKNOB,  629,  688  noU, 


B. 


BANKRUPTCY. 
8e$  Crdonal  Ijlw,  684. 


BENEVOLENT  SOCIETY. 
8e9  OmoKE,  822,  826  noU, 


BILLS  OF  EXCHANGE. 

1.  A  bill  of  exchange  drawn  in  England 
and  payable  in  Spain,  was  indorsed  in 
England  by  the  defendant  to  the  plain- 
tiff, who  indorsed  it  to  M.,  residing  in 
Spain.  Acceptance  having  been  re- 
fiued,  a  delay  of  twelve  days  occurred 
before  M.  wrote  to  inform  the  plaintiff 
of  the  dishonor.  On  receipt  from  M. 
of  the  notice  of  dishonor,  the  plaintiff 
gave  immediate  notice  to  tiie  defendant 

28  Eno.  Rep.  110 


e; 


No  notice  of  dishonor  by  non-accept- 
ance is  required  by  the  law  of  Spain : 

Heldt  that  the  plaintiff  was  entitied 
to  recover  the  amount  of  the  bill. 
Home  v.  RouquetU.  424 

2.  The  defendant  gave  H.  his  blank  ac- 
ceptance on  a  stamped  paper,  and  au- 
thorized H.  to  fill  in  his  name  as  drawer. 
H.  returned  the  blank  acceptance  to 
the  defendant  in  the  same  steto  in 
which  he  received  it  The  defe]>dant 
m%  it  into  a  drawer  of  his  writing  ta- 
»le  at  his  chambers,  which  was  un- 
locked, and  it  was  lost  or  stolen.  C. 
afterwards  filled  in  his  own  name 
without  the  defendant's  authority,  and 
an  action  was  brous'ht  on  it  by  the 
plamtiff  as  indorsee  tor  value : 

Hdd,  that  the  defendant  was  not  lia- 
ble on  the  bill. 

8.  Per  Bramwell,  L.J.,  on  the  ground 
that  there  was  no  estoppel  between 
the  parties,  which  prevented  the  de- 
fendant from  setting  up  the  true  facte, 
and  if  the  defendant  had  been  guilty 
of  noglifence  it  was  not  the  prozmiato 
or  effective  cause  of  the  fraud. 

4.  Per  Brett,  L.J.,  on  the  ground  that 
after  the  return  of  the  blank  acceptance 
by  H.  the  defendant  had  never  author- 
ized any  one  to  fill  in  a  drawer^s  name, 
and  that  he  had  never  issued  the  ao- 
ceptence  intending  it  to  be  used.  Baz" 
endaU  v.  BenneU.  484,  442  noU, 

Bee  AssiomaNT,  469,  470  note. 


BILL  OF  LADING. 
Bee  Damaqma,  766. 


BLANEa 

Bee  Bnxs  or  Ezohangs,  484,  442  note. 
Pa&thkrshxp,  617. 


BOARDING  HOUSE  KEEPERS. 
Bee  Lien,  890,  400  note. 
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BODILY  HARM. 


See  Crudial  Law,  60S. 


BONA  FIDE. 

1.  The  plaintiib  made  advances  to  D.  A 
Sods  od  the  security  of  certain  floor, 
the  following  memorandam  bein^  ^^- 
ed  by  D.  £  Sons :  "  As  security  for 
the  doe  fiilfiknent  on  our  part  of  this 
undertaking,  we  hare  warehoused  in 
your  name  sundry  lots  of  flour,  and  in 
ooDsideration  of  your  delivering  to  us 
or  our  order  said  flour  as  sold,  we  fur- 
ther ondertake  to  specifically  pay  you 
proceeds  of  all  sales  thereof  immedi- 
ately on  their  receipt."  The  floor  was 
warehoused  in  the  plaintiffs'  name. 
The  defendants  subsequently  made  ad- 
vances to  D.  A  Sons  on  the  security 
of  a  pledge  of  the  flour,  in  ignorance 
of  the  prior  transaction  witli  the  plain- 
iifh :  and  D.  A  Sons,  by  a  fraudulent 
representadon  that  they  had  sold  the 
flour  to  the  defendants,  procured  firom 
the  plaintiffs  a  delivery  order  for  the 
flour,  which  they  gave  to  the  defend- 
antsL  The  defendants,  in  pursuance  of 
the  delivery  order,  obtained  possession 
of  the  flour,  and,  the  advances  made  by 
them  not  being  repaid,  sold  it  The 
plaintifis  sued  the  defendants  for  the 
conversion  of  the  flour: 

AeU^  that  (assuming  that  the  plain- 
tiAi  had  originally  a  special  property 
in  the  floor),  the  intention  of  the  plain- 
tiffs must  be  taken  to  have  been  to  re- 
vest the  whole  property  in  the  flour  in 
D.  &  Sons,  in  order  that  they  might 
transfer  it  to  the  defendants  as  pur- 
chasers :  and  that,  thooeii  the  phdn- 
tifis  niis^t  have  revoked  the  denverr 
order  as  being  procured  by  fraud,  tt 
long  as  the  flour  remained  in  the 
hands  of  D.  A  Sons,  yet  when  the 
property  in  the  flour  had  been  trans- 
ferred by  D.  A  Sons  to  boma/de  trans- 
ferees lor  zood  consideration,  the  title 
of  the  latter  was  indefeasible: 


consequently,  the  action  was  not  nudn- 
tainable.     Babeock  v.  Lawmm.        SSI, 

See  Bills  or  Exchangk,  484,  442  noie. 
Fraud,  674,  678  note. 


BOXING  MATCH. 
See  CmnasAL  Law,  676. 


BRIDGEa 
See  CoRPORAnosB^  2,  4  moie. 


BURLIL. 
See  CmnasAL  Law,  648,  656  mot^. 


BY-LAWS. 

See  Ou>crA3ici8,  831. 

Railway  ConPAnn^  19%,  794  mete. 


c. 


CARRIER& 


S.  Bfid,  abo.  that  of  two  iuiocent  par- 
ticsL  one  of  which  must  suffer,  the' 
plaiaUfl&  havinsT  enabled  D.  A  Sons  to  : 
ciimmit  the  fraud  on  the  defendants,  ' 
most  suffer  the  coasequences*  and  that,  ! 


1.  Hie  plaintifl'  was  a  brewer  canrii^ 
on  business  at  B.,  where  the  defen£ 
ants,  a  railway  company,  and  the  H. 
Company,  another    railway   company, 
had  statiottSL     Three  firms  of  brevers 
also  carried  on  bosineas  at  B.,  and  their 
premises  respectively  were  connected 
with  the  M.  Raflway.     The  plaintiff's 
were  not  connected  with  either  the  H. 
Railway  or  the   deleodanta'  nilvay. 
In  order  to  prevent  the  traffic  of  the 
three  firms  from  r**M"g  wholly  over 
the  M.  Railway  and   to   divert  some 
portion  of  it  to  their  own  line,  the  de- 
fendants agreed  to  cart  goods  rratai- 
toosly  between  their  statioii  at  II  and 
the  premises  of  the  three  firms  re^ect- 
iTely,  and  they  also  allowed  certain  de- 
dncCioos  from  the  rales  dinrged  to  the 
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three  firms  for  the  carriage  of  their 
goods,  the  effect  of  which  was  that 
their  goods  were  loaded  and  unloaded 
by  the  defendants  gratnitously.  The 
defendants  did  not  cart  gratoitonsly  for 
the  plaintiff  between  his  premises  and 
their  station,  and  they  did  not  allow  to 
him  deductions  similar  to  those  allowed 
to  the  three  firms.  After  carting  the 
goods  for  the  three  firms  anratuitously 
and  allowing  them  the  deductions  be- 
fore mentioned,  the  defendants  derived 
a  profit  from  the  trafiic,  and  they  had 
not  any  intention  to  prejudice  the  plain- 
tiff: 

Held,  affirming  the  judgment  of  the 
Queen's  Bench  Division,  that  the  m^ 
tuitous  carting,  loading  and  unloading 
of  the  goods  for  the  three  firms  was 
an  inequality  in  favor  of  them  and  an 
undue  preference  granted  to  them  by 
the  defendants,  and  was  in  contraven- 
tion of  8  <t  9  Vict  c.  20,  s.  90,  and  17 
A  18  Vict  c.  31,  s.  2,  and  that  the 
plaintiff  was  entitled  to  maintain  an 
action  to  recover  the  amounts  paid  by 
him  to  the  defendants,  which  represent- 
ed the  cost  of  carting  his  goods  be- 
tween his  premises  and  their  station  at 
B.,  and  of  loading  and  unloading  the 
same.     Eoenhed  v.  London,  etc,  128, 

141  noU, 

2.  The  plaintiff,  under  a  contract  in  writ- 
ing signed  by  his  agent,  delivered  to 
the  defendants  certain  cheeses  to  be 
carried  from  L.  to  S.  at  *'  owner's  risk." 
As  the  plaintiff  knew,  the  defendants 
had  two  rates  of  carriage;  a  higher 
rate,  when  they  took  the  ordinary  lia- 
bility of  carriers,  and  a  lower,  when 
they  were  relieved  of  all  liability,  ex- 
cept that  arising  from  the  wilful  mis- 
conduct of  their  servants.  In  using  the 
words  '*  owner's  risk  "  the  plaintiff  in- 
tended that  the  cheeses  should  be  car- 
ried at  the  lower  rate,  and  subject  to 
the  conditions  restricting  the  defend- 
ants' liability.  The  defendants'  serv- 
ants packed  the  cheeses  in  such  a  man- 
ner that  during  their  transit  upon  the 
defendants'  railway  they  were  damaged, 
but  the  defendants'  servants  did  not 
know  that  damage  •would  result  from 
the  mode  in  which  the  cheeses  were 
packed : 

Heldt  that,  as  the  defendants  carried 
at  alternative  rates,  the  condition  ex- 
cepting them  from  liability  when  car- 
rying at  the  lower  rate  was  just  and 
reasonable ;  and  that  the  injury  to  the 
cheeses  had  not  arisen  from  the  wilful 


misconduct  of  their  servants.    Lewis  r. 
Great  WetUm,  etc,  lid,  191  note. 

See  Bailwat  Companibs,  268,  268  note, 
192,  794  note. 


CASES  AFFIRMED,  REVERSED, 
OVERRULED,  AND  CONSIDERED. 

Angus,  etc.,  v,  Dalton,  28  Eng.  R.,  80, 

rever&ed.  706 

Backhouse  v.  Bonomi,  9  H.  L.  Cas., 

608,  eormdered,  832 

Bower  v.  Peate,  16  Eng.  R.,  874,  ap- 

proved,  706 

Bradlaogh  v.  Reglna,  21  Eng.  R.,  269, 

reversed,  483 

Cod  V.  Cabe,  45  L.  J.  Mag.  Cas.,  101, 

considered.  564 

Coverdale  v,  Charlton,  28  Eng.  R.,  831, 

affirmed,  705 

Dand  «.   EiBgscote,  6  M.  ft  W.,  174, 

distinguish^.  848 

Doyle  «.  Kaufman,  3  Q.  B.  Div.,  7, 

discussed,  807 

Durham,  etc.,  «.  Walker,  2  Q.  B.,  040, 

distinguished,  848 

Evershed  v,  London,  etc.,  20  Eng.  R., 

323,  affirmed,  128 

Galliard  «.  Saxton,  2  B.  &  S.,  303,  con- 

sid^Fsd  664 

Qatly  t).  Fry,  2  Excb.  Div.,  265,  distill 

guished,  167 

Oundry  v,  Feltham,  1.  T.  R.,  334  dis- 

oussed.  664 

Hooper  v,  Bume,    21  Eng.   R.,   145, 

affirmed,  236 

Jones  «.  Thompson,  Ell.,  Bl.  ft  Ell., 

63,  foUowed.  194 

Mangan  «.  Atterton,  L.   R.,  1  Exch., 

2^,  discussed.  295 

Martin  v.  Goble,  1  Camp.,  320,  disap- 
proved, 164 
Nicklin  v.  Williams,  10  Exch.,  259, 

considered.  832 

Owen  V,  London,  etc.,  L.  R.,  3  Q.  B., 

54,  approved,  1 

Regina  v.  Bradlaugh,  21  Eng.  R.,  269. 

reversed,  482 

Regina  v.  Chapman,  12  Cox's  Cr.  Cas., 

4,  considered,  564 

Regina  v.  Cleary,  2  F.  ft  F.,  850,  con- 
sidered, 583 
Regina  v.  Postmaster-General,  1  Q.  B. 

Div.,  658,  affirmed,  859 

Regina  v,  Sykes,  1  Q.  B.  Div.,  52, /<?^. 

lou>ed.  829 

Regina  v,  York,  1  Ell.  ft  Bl.,  858,  c<m- 

sidered,  172 
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Rex  «.  Camberwoiih,  8  Bam.  &  Adol., 

108,  diMppraeed.  172 

Bex   V.  Trustees,  etc.,  5  Ad.  ft  £11., 

681,  disapproved,  S23 

Rhodes  t».  Airedale,  etc,  1  C.  P.  Div., 

402,  foUowed.  848 

Senhoase  «.  Christian,  1  T.  R.,  560, 

distinguished.  848 

Tayleur  t>.  Wildin,  L.  R., 8  Exoh.,  808, 

distinguished,  401 

Ward  e.  Hobbe,  21  Eng.  Rep.,  140,  r*- 

MrMd  143 

Watson  «.  aark,  1  Dow.,  886,  cotuu^ 

ertfd.  471 

Watt  «.  Bamett,  28  Eng.  Rep.,  169, 

oMrmed,  818 

Welply  V.  Buhl,  28  Eng.  Rep.,  76, 

affhvied,  281 


CX)NSiaNOR  AND  CONSIGNEE. 
See  DxHUxaAOx,  766. 


CONSPIRACY. 
See  CumvAL  Law,  610. 


CHANCERY. 
See  Imvea,  7, 11  not*. 


CHARTERPARTY. 
See  DxMuaaAOK,  206,  882,  448. 


CHECK. 

See  AssiONXXNT,  825,  828  note,  469, 
470  no^e. 


CHILD. 
See  Cbuonal  Law,  624,  627. 


CONDITION. 
See  LxAflKS,  814,  817  note. 


CONSENT. 

1.  Of  child  to  indecent  assault.    Megina 
▼.  Roadley,  627 

See  Cruokal  Law,  648,  650,  554  note,    I 


CONTAGIOUS  DISEASEa 
See  AvaiALB,  142, 156  note. 


CONTINUING  DAMAGES. 
See  Damaoxs,  882,  348  note. 


CONTRACTS. 
Tort,  11. 


COPYRIGHT. 

1.  The  act  6  <fc  6  Yict  GL  46,  88. 4, 20,  does 
not  confer  any  exclusive  right  to  the 
performance  of  musical  compositions 
published  before  the  passing  of  the  act. 

2.  Upon  an  application  under  s.  14,  to 
expunffe  entries  in  the  register  at  Sta- 
tionerr  ELall,  representing  A.  to  be  the 
proprietor  of  the  liberty  of  performing 
certain  souffs  published  before  the  act, 
it  appeared  that  the  applicants,  who 
were  music-publishers,  claimed  under 
a  general  grant  of  the  copyright  in 
the  soDgs  made  by  the  composer  after 
the  act,  and  that  A.  dumed  under  a 
subsequent  grant  by  the  compoeer 
which  purported  to  convey  separately 
the  right  of  performing  them.  A., 
under  color  of  this  grant,  had  threat- 
ened to  take  proceemngs  sgainst  per- 
sons performing  the  songs  without  his 
consent : 

Held,  that  the  application  to  expunge 
the  entries  must  be  granted;  for  al- 
though the  applicants  had  equally  with 
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A.  no  ezclofliye  right  to  the  perform- 
ance of  the  mnsic,  they  were  "ag- 
grieved "  by  the  existence  of  the  entries, 
which  were  calculated  to  preindicially 
affect  their  literary  copyright  in  the 
sones  by  diminishing  the  nmnber  of 
copies  sold.    Matter  of  BtUehitu,    706 


CORPORATIONS. 

1.  The  conrt  will  not  issne  a  writ  of 
mandamus  against  a  public  body  when 
it  is  clearly  shown  uiat  the  perform- 
ance of  the  duty  sought  to  be  enforced 
is  impossible,  by  reason  of  want  of  funds 
not  involYing  any  default  on  the  part 
of  such  body. 

An  order  was  issued  by  the  Board  of 
Trade,  under  the  7th  section  of  the 
Railway  Clauses  Act,  1868  (26  A  27 
Vict.  c.  92),  directing  a  railway  com- 
pany to  maike  a  brid^  for  the  purpose 
of  carrying  a  turnpike  road  over  tneir 
line  instead  of  crossing  the  same  on 
the  level. 

Previously  to  the  making  of  this 
order,  the  company  had  ezhuisted  all 
their  powers  pf  raising  money  in  mak- 
ing the  line,  and,  Uie  undertaking  prov- 
ing a  failure,  they  had  leased  their  line 
in  perpetuity  to  another  company,  and 
sudi  lease  was  confirmed  by  a  special 
act  of  Parliament.  The  lessees  took  all 
the  profits  of  the  line,  paying  a  portion 
of  the  interest  due  to  the  company's  de- 
benture stockholders.  The  company 
consequently  had  no  funds  for  the  con- 
struction of  the  bridge. 

On  an  application  for  a  mandamus 
to  compel  the  company  to  comply 
with  the  order  of  the  Board  of  Trade, 
the  above  facts  being  shown,  the  court 
discharged  the  rule  for  the  mandamus. 
Matter  of  Bristol,  etc  2,4  note, 

2.  An  act  of  Parliament  authoruEed  trus- 
tees to  establish  a  ferry  and  make  cer- 
tain highways  in  connection  therewith. 
The  trustees  were  likewise  empowered 
to  take  tolls,  out  of  the  proiceeds  of 
which  the  ferry  and  roads  were  to  be 
maintained.  No  limit  of  time  was  sped- 
fied  by  the  act  for  the  expiration  of  the 
trust  The  act  also  provided  that,  in 
case  the  works  thereby  authorised 
should  not  be  executed  within  the 
space  of  ten  years,  all  the  powers  and 
authorities  thereby  given  should  cease 
and  determine,  save  only  as  to  so  much 


of  the  work  as  should  have  been  com- 
pleted within  that  time. 

The  trustees  established  the  ferry, 
and  made  all  the  roads  specified  by  the 
act  but  one.  The  funds  arisine  from 
the  tolls  becoming  insufficient  ror  the 
repair  and  maintenance  of  the  roads  so 
made,  an  application  was  made  by  the 
trustees  to  justices  for  an  order  for 
contribution  to  the  repair  of  one  of 
their  roads  so  made  out  of  the  high- 
way rate  under  4  A  5  Vict,  c  69,  s.  1 : 

beld,  that  the  trust  created  by  the 
act  was  a  turnpike  trust,  within  the 
meaning  of  4  ^  6  Vict  o.  69;  and 
secondly  (on  the  authority  of  Jiea,  v. 
York  and  North  Midland  1^,  Go,  (1  £. 
A  B.,  868)),  that  inasmuch  as  the  act 
merely  authorized  and  did  not  compel 
the  making  of  the  roads  thereby  speci- 
fied, and  contemplated  that  all  the 
works  might  not  be  executed,  the  con- 
struction of  the  whole  system  of  roads 
authorized  to  be  made  was  not  a  con- 
dition precedent  to  the  roads  that 
were  made  becoming  highways,  and 
consequently  that  an  order  for  contri- 
bution to  the  repair  of  the  road  in  ques- 
tion might  be  made  under  4  A  6  Y  ict. 
c  69,  s.  1.    Regina  v.  FreneK,  172 

8.  When  included  in  word    "person." 
Fharmaceuiieal,  etc,  v.  London,  etc,  776, 

788  no<0. 
See  Costs,  217. 

ELBonoM,  CoBPOEAn,  877. 


CORPSE. 
See  OvDOtiAL  Law,  648,  666  note 


COSTS. 

1.  Where  costs  of  an  inquiry  before  ar- 
bitrators under  the  Lands  Clauses  Con- 
solidation Act,  1846,  "are  taxed  and 
settled  as  between  the  parties  by  one 
of  the  taxing  masters  of  the  superior 
courts  of  law"  under  s.  1  of  82  A  83 
Vict  c  18,  the  court  has  no  jurisdic- 
tion over  the  master*s  taxation  on  a 
motion  to  review.  Sandbaek  Charity 
T.  North  Staffordshire,  etc,  1 

2.  Upon  an  application  to  stay  an  action 
brought  agamst  a  company  which  was 
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being  yolnntaiily  woand  up,  it  ap- 
peared that  the  plaintiff  had  gone  on 
with  the  action  after  notice  of  the 
winding  up  and  an  offer  from  the  com- 
pany to  allow  him  to  prove  against  the 
estate  for  his  debt  and  costs,  if  he 
would  undertake  not  to  proceed  Airther : 
Hddf  that  on  m&king  the  order  to 
stay  proceedings  the  plaintiff  could 
not  be  allowed  to  add  to  his  debt  his 
costs  of  appearing  upon  the  application. 
Bodeyr.  Garddm,  217 

See  Sbcukity  for  Costs,  293. 


COUNSELLORS. 

See  Criminal  Law,  606. 
Eyidkmob,  629,  688  noU. 


COUNTERFEITING. 
See  Ckdunal  Law,  title  Forgery, 


COURTS. 

See  Criminal  Law,  620. 
Day,  161,  764  note. 


COVENANTS. 

See  Damagvs,  882,  848  note. 
Lkasbs,  814,  817  note. 


CRIMINAL  LAW. 

1.  Abortion.  On  an  indictment  under  24 
A  26  Vict.  c.  100,  8.  68,  for  causing  to 
be  administered  to  a  woman  "  a  noxious 
thing,"  described  in  one  count  as  an  ex- 
cessive dose  of  oil  of  juniper,  which 
was  the  drug  administered  (first  in  a 
small  and  then  in  a  large  quantity)  with 
intent  to  cause  miscarriage — it  not  hav- 
ing per  se  any  direct  tendency  to  pro- 
duce miscarriage,  but  even  in  a  small 
quantity  producing  vomiting,  and  so 
having  an  indirect  tendency  if  taken 


in  excess,  to  cause  miscarriage  by  rea- 
son of  violent  vomiting  or  purging. 

ffdd,  that  if  there  was  an  administra- 
tion of  such  an  excessive  doee  caused 
by  the  prisoner  with  the  intent  all^;ed, 
it  would  be  a  "  noxious  thing  "  within 
the  act ;  and,  semble,  that  as  me  statute 
does  not  require  that  the  drug  should 
have  any  tendency  to  produce  miscar- 
riage, it  is  enough  if  it  is  "  noxious " 
and  is  given  with  the  intent  charged,  if 
it  is  in  itself  hurtfuL  There  being  no 
other  evidence  but  the  woman's  that 
the  prisoner  incited  her  to  take  the  ex- 
cessive doses  except  that  her  fetfaer  ac- 
cused him  of  giving  his  daughter  such 
things  "  to  pr^uoe  abortion,"  and  that 
he  did  not  deny  it. 

2.  Held,  that  this  was  some  corrobo- 
rative evidence,  even  assuming  the 
woman  to  be  in  the  position  of  an  ac- 
complice requiring  corroboration.  He- 
ginay,  Creanp.  616 

8.  Abortion.  Supplying  a  noxious  thing 
to  a  person  with  the  intent  that  it  shall 
be  used  by  a  certain  woman  to  produce 
abortion  is  a  misdemeanor  within  the 
24  <Sc  26  Vict  c.  100,  s.  69,  although  the 
woman  for  whom  it  was  intended  by 
him  was  not  pregnant  Regina  v.  TU- 
Uy.  645 

4.  AmefidmenL  Where  the  case  has  not 
been  inquired  into  before  a  magistrate 
but  the  bill  has  been  merely  found  by 
the  grand  jury,  the  court  will  not  go 
out  of  its  way  to  assist  the  prosecution 
by  amending  the  indictment  and  insert- 
ing certain  names,  on  objection  taken 
that  the  charges  therein  set  out  are  not 
specified  with  sufficient  particularity. 
Regina  v.  (/Callagkan.  •  641 

6.  On  objection  before  plea  to  the  first 
count  of  the  indictment  that  the  words 
"  a  certain  woman  "  were  too  vague, 
and  therefore  that  the  count  was  bad, 
the  judge  allowed  the  prosecution  to 
amend  by  inserting  the  words  "a 
woman  to  the  jurors  unknown,"  instead 
of  the  words  objected  to.  Megina  v. 
Tllley,  645 

6.  ArreeL  One  who  murders  a  police  of- 
ficer, who  is  attempting  to  arrest  him 
without  warrant,  may  be  convicted  of 
manslaughter.     Regina  v.  Careg.      664 

7.  AssavU,  Indecent  On  the  trial  of  an 
Indictment  for  an  indecent  assault  upon 
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a  little  girl  only  seven  years  of  age,  the 
child  was  examined  as  a  witness.  The 
prisoner's  counsel  proposed  to  address 
the  jary  on  the  consent  of  the  child  to 
the  assault.  The  chairman  refused  to 
allow  him  to  do  so,  ruling  that  a  child 
of  seven  years  old  might  submit,  but 
could  not  give  consent  to  the  assault. 
The  prisoner  was  convicted. 

Heid^  that  the  conviction  must  be 
quashed.    JUgina  v.  BoadUy.  627 

8.  Bankniptey.  The  82  <&  38  Vict  c.  62, 
s.  11,  sub-sect  1,  enacts  that  a  bank- 
rupt or  liquidating  debtor  shall  be 
guilty  of  a  misdemeanor  "if  he  does 
not  to  the  best  of  his  knowledge  and 
belief  fully  and  truly  discover  to  the 
trustee  of  his  estate  all  his  property, 
real  and  personal*  and  how  and  to 
whom,  and  for  ^nat  consideration,  and 
when  he"^  disposed  of  any  part  thereof, 
except  such  part  as  has  oeen  disposed 
of  in  the  ordinary  way  of  his  trade  (if 
any),  or  laid  out  in  the  ordinary  ex- 
pense of  his  family,"  (be. 

Hdd,  that  the  disclosure  was  not  re- 
stricted to  property  in  possession  of 
the  bankrupt  at  the  commencement  of 
his   bankruptcy.      Hegiiia  v.   Michell, 

684 

9.  Corutpiraei/.  A.  obtained  goods  on 
credit  at  B.'s  suggestion,  in  order  that 
A.  might  sell  them  to  B.  below  their 
value,  B.  aiding  A  as  a  referee,  and 
giving  him  a  character.  The  evidence 
was  such  that  B.  must  have  known 
that  A.  was  getting  the  eoods  without 
any  intention  of  paying  for  them : 

Held,  that  B.  was  guilty  of  conspir- 
ing with  A.  to  defraud.  Regina  v. 
Orman,  610 

10.  CorpM.  Defendant  was  indicted  for 
unlawfully,  wilfully,  and  indecently 
digging  open  graves  in  a  burial  ground, 
and  taking  and  removing  parts  of  the 
bodies  of  persons  buried  therein,  and 
interfering  with  and  offering  indigni- 
ties to  the  remains  of  the  said  bodies. 

The  evidence  showed  that  defendant 
employed  persons  to  excavate  for 
building  operations,  the  burial  ground 
attached  to  a  Nonconformist  place  of 
worship,  which  had  been  disused  as  a 
burial  ground  for  some  time ;  and  the 
jury  found  that,  in  the  course  of  the 
excavations,  bones  that  formed  parts  of 
human  remains,  and  of  the  same  hu- 
man skeleton,  were  dug  up,  but  that 


they  were  not  disturbed   in  an   im- 
proper and  indecent  manner : 

Eddy  that  the  defendant  was  guilty 
of  a  misdemeanor  at  common  law.  Ro- 
ffina  V.  Jaeobaon.  648,  656  note, 

11.  CourUSy  Meetion,  Where  an  indict- 
ment contains  two  counts,  the  first 
chai^ng  the  accused  person  as  prin- 
cipafin  a  felony,  the  second  charging 
him  as  accessory  after  the  fact  to  the 
same  felony,  the  prosecution  must  elect 
upon  which  count  they  will  proceed. 
BegifM  v.  Branrwn,  620 

12.  Dangerma  thing .  Where  one  throws 
away  an  explosive  machine  with  intent 
that  another  shall  pick  it  up  and  be  in> 
jured  by  its  explosion,  he  is  guilty  of 
casting  or  throwing  a  dangerous  thing, 
under  the  English  statute.  Begina  v. 
Saunders.  562 

18.  Dying  dedaroHone.  On  a  trial  for 
murder,  the  death  having  been  caused 
by  cutting  the  throat,  all  the  vessels 
and  arteries  having  been  severed,  and 
death  therefore  certain  to  ensue,  and  in 
fact  ensuing  almost  immediately  after- 
wards, a  declaration  having  been  made 
by  deceased  in  writing  (he  having  no 
power  to  speak),  about  five  minutes  be- 
fore dtoth,  when  he  was  actually  dy- 
ing, it  was  held  by  Denman,  J.,  after 
consulting  Cockburn,  C.J.,  that  the  dec- 
laration might  be  admissible,  and  that 
they  were  not  prepared  to  hold  that  it 
was  not  so ;  but  that  with  reference  to 
some  decisions,  and  especially  Reg.  v, 
Ckary  (2  F.  4  F.,  850),  it  would  be 
proper,  if  it  was  admitted,  to  grant  a 
case  for  the  Court  for  Crown  Cases  Re- 
served.    Regina  v.  Morgan.  588 

On  an  indictment  for  murder,  it  ap- 
pearing that  the  deceased,  with  her 
throat  cut  through,  came  suddenly  out 
of  a  room,  in  which  she  left  the  pris- 
oner, who  also  had  his  throat  cut,  and 
was  speechless,  and  that  she  said  some- 
thing immediately  after  coming  out  of 
the  room,  and  a  few  minutes  before 
she  died — the  question  being,  murder 
or  suicide. 

ffeki,  that  her  statement  was  not 
admissible,  eithei*  as  a  dying  declara- 
tion or  as  part  of  the  ref  getta.  Sed 
gncerey  whetner  in  such  a  case  the  act 
IS  complete  until  death  takes  place,  and 
whether,  as  to  a  dying  declaration,  it 
is  not  a  question  of  fact,  upon  the  sur- 
gical evidence,  whether,  from  the  na- 
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tore  of  the  wound,  the  peraon  must  not 
have  been  oodbcIoiis  of  almoet  immedi- 
ate death.   Btj^r.  Bedingfidd.     587, 

592  note. 

14.  Sniadement  The  prisoner  was  an 
agent  employed  to  sell  goods  on  com- 
mission,  and  as  soon  as  he  received 
moneys  fran  customers  he  was  to  re- 
mit them  to  Ids  employers.  Dmring 
the  employment,  the  prosecator  wrote 
to  the  prisoner,  "  We  will  send  EL,  B., 
and  P.  their  bills  at  the  end  of  the 
month,  and  the  same  day  that  yon  re- 
ceive  the  money  from  Uie  customers 
yon  most  remit  it  to  ns.  We  will  ai> 
tend  to  yoor  order,  as  ovr  arrange- 
ments were  to  remit  as  soon  as  you 
reoeiTed  it^  as  you  said  they  would  not 
pay  mndi  before  the  20th  of  each 
month." 

JJeU;  that  this  letter  was  not  a  di- 
rection in  writing  as  to  the  application 
or  disposition  of  moneys  receiTed  by 
the  prisoner  within  the  meanii^  of  sect» 
75  of  24  ft  25  Vict,  c  96.    .B^fima  t. 

5M 


15.  EmbetzUmmU:  Lareemf.  A 
keeper,  not  authorised  to  take  or  kill 
rabbits  for  his  own  use,  took  and  killed 
some  wild  rabbits  upon  his  master^s 
land,  and  converted  them  dishonestly 
to  his  own  use  by  selling  them.  The 
taking,  killing,  removing,  and  selling, 
were  parts  of  one  continuous  action : 

HM,  that  a  conviction  of  such  game- 
keeper for  embesalement  of  the  r&bits 
oouldnotbesustuned.    Re^naY.Jl»ad. 

lis,  126  Nolc 


16.  JBmbmJemmi:  Vmm.   Aderk^ 
duty  it  was  to  remit  at  once  to  his 
employers  in  Middlesex  all  moneys  col- 
lected by  him  as  thor  clerk,  cculected 
at  York,  on  the  18th  of  April,  a  sum 
of  money  as  such  derk,  but  never  re-  i 
mitted  any  portion  of  it.    On  the  19th  ! 
and  20Ch  of  April  he  wrote  and  posted  • 
from   places  in  Yorkshire  to  his  em-  j 
ployers  in  Middlesex  letters  maldng 
no  'mention  of  the  money  so  collected.  ! 
and  on  the  tlst  of  April*  he  wrote  and  \ 
posted  atDoocaster  in  Yorkshire  to  his  ' 
employers  in  Middlesex  a  letter  which  ' 
was   intended   to   make  them  befieve 
that  he  had  not  then  in  foct  collected 
the  money  In  <]iiestion.    These  letters 
were  duly  reoaved  by  tiie  employers  , 
in  Middl<>$ex. 
B^  by  Kelly,  C.R.  FWd,  lindley. 


and  Manisty,  JJ.,  that  the  receipt  of 
the  letter  of  the  2l8t  of  April  in  Mid- 
dlesex was  sufficient  to  give  jurisdic- 
tion to  try  the  prisoner  in  Middlesex. 

17.  BM,  by  Huddleston,  R,  oontrft,  that 
no  part  of  the  crime  was  coomiitted  in 
Middlesex,  and  that  the  prtsoner 
wrongly  indicted  in  that  ooun^. 
^ma  y.  Boffen.  16,  27 


18.  Bmbettlmneni:  Venue,  It  was  the 
duty  of  the  prisoner,  a  oommerdal 
traveller,  to  remit  duly  to  his  employ- 
ers, who  resided  in  London,  the  mon- 
eys which  he  collected,  without  reduc- 
tion. The  priscmer,  on  the  Ist  and  2d 
of  March,  1878,  collected  at  Kewark 
two  sums  of  money  which  he  did  not 
remit  or  account  for  till  the  first  week 
In  April,  when  onsw  of  his  employers 
went  to  Qrantham,  wkere  the  prisoner 
resided,  saw  him,  and  taxed  hun  with 
receiving  moneys  and  not  acooanting 
for  them.  The  prisoner  then  and  tiiere 
handed  to  his  employer  a  fist  of  mon- 
eys he  had  collected  and  not  aeooont- 
ed  for,  including  the  above  two  soma, 
lliere  was  no  evidence  that  the  pris- 
oner returned  from  Newark  (whi<»  is 
within  easy  access  of  Grantham)  to 
Otwitham  on  either  of  the  days  or  at 
what  times  of  the  days  he  received  the 
two  sums  of  money.  He  was  in£eted 
and  convicted  at  the  borough  of  Gran- 
tham Quarter  Sesnons  forembexxling 
the  above  two  sums  of  money: 

BM,  that  the  conviction  was  bad, 
as  there  was  no  evldenoe  of  any  embes- 
alement within  the  borowh  of  Gran- 
tham.    Bepm^r.  Trtmi^UL  670 

19.  Sindenee.  Indietment  framed  in  two 
eoonts;  in  the  second  count  one  as- 
signment was  that  the  prisoner  swore 
that  she  had  not  had  oonnectian  with 
a^'man.-  iMd!,  by  Manisty,  J.,  that 
the  evidence  of  only  one  man  eouid  be 
received ;  by  Undley.  J.,  after  ooasnlt- 
Ingwith  Lord  Justice  Theriger.  that 
the  evidence  of  several  men,  alleging 
that  they  had  had  connection  with  pris- 
oner, was  admiasibla.     Btyitm  y.  Ad- 
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the  bank.  The  prisoner  returned  it 
to  his  master,  telling  him  of  the  canse 
of  its  non-payment,  and  the  master 
tore  it  np  and  gave  another,  which 
the  prisoner  cashed  and  appropriated 
the  aifference  between  what  was  really 
due  for  wages  and  what  was  falsely 
stated  to  be  due  in  the  wage-sheet. 

On  an  indictment  charging  prisoner 
with  obtaining  Sa.  6dl,  the  actual  sum 
appropriated  by  the  prisoner,  it  was 
Objected  that  the  above  evidence  did 
not  prove  the  charge,  for  that  he  had 
by  it  only  obtain^  the  first  check, 
which  was  a  valueless  piece  of  paper. 

Held,  that  the  false  pretence  was  a 
continuing  one,  that  the  second  valua- 
ble check  was  obtained  thereby  equally 
with  the  first,  and  that  the  charge  was 
proved.     JRegina  v.  Oreaihead.        642 

21.  Fains  preteneet.  The  prisoner  was 
convicted  of  attempting  to  obtain  a 
sewing  machine  by  false  pretences. 
The  indictment  alleged  that  the  pris- 
oner did  falsely  pretend  that  a  paper 
partly  in  print  and  partly  in  wnting, 
produced  by  the  prisoner  to  the  proee- 
cutor  and  purporting  to  be  a  bank  note 
for  the  payment  to  the  bearer  of  £6, 
was  then  a  good,  genuine,  and  available 
order  for  the  payment  of  the  sum  of 
£6,  and  was  then  of  the  value  of  £5, 
Ac;  by  means  of  which  false  pretence 
the  prisoner  did  unlawfully  attempt  to 
obtain  a  sewing  machine.  The  evi- 
dence was  that  the  prisoner  bargained 
for  the  purchase  of  tne  sewing  machine 
for  86<.,  and  said  that  a  friend  had 
told  her  to  get  one  and  had  sent  her 
the  money  to  pay  for  it,  and  at  the 
same  time  gave  a  worthless  bank  note 
for  £5,  payable  to  the  bearer,  of  the 
Devonshire  Bank,  which  had  stopped 
payment  many  years  ago.  The  pris- 
oner knew  at  the  time  that  the  bank 
had  stopped  payment  and  that  the  note 
was  of  no  value. 

ffeldf  that  the  indictment,  though  in- 
artificially  framed,  sufficiently  alleged 
that  the  prisoner  falsely  represented 
the  note  to  be  a  good  ana  genuine 
note  of  an  existing  imnk,  and  of  the 
value  of  £6,  and  tlmt  the  evidence  sup- 
ported the  conviction.  Regina  y.  Jar- 
man.  646 

22.  Fake  pretenees.  An  indictment  charg- 
ed one  Gregory  with  having  obtain^ 
£30  from  prosecutor,  Woodman,  on 
the  ftilse  pretence  that   he,  the   said 

28  Eno.  Rep.  Ill 


Gregory,  then  wanted  the  loan  of  £80 
to  enable  him  to  take  a  public  house 
at  Melksham ;  by  means  of  which  said 
false  pretence  the  said  Gregory  did 
then  unlawfully  and  fraudulently  ob- 
tain the  said  sum  from  the  said  Samuel 
Woodman  with  intent  to  deA*aud. 
Whereas  the  said  Gr^^ory  was  not  then 
going  to  take  a  public  house  at  Melk- 
sham ....  as  he  the  said  Gregory 
well  knew.  And  whereas  the  said 
Gregory  did  not  then  want  a  loan  of 
£80  or  an^*  money  to  enable  him  to 
take  the  said  house : 

Held,  not  a  false  pretence  as  to  an 
existing  fact.    Beg,  y.  Woodman.    661 

28.  F^aiae  pretenee$.  The  prisoner  was 
charged  with  obtaining  a  prize  in  a 
certain  swimming  race  by  false  pre- 
tences. He  obtamed  his  competitor's 
ticket  for  the  race  by  representing 
himself  to  be  member  of  a  certain  club, 
and  by  a  letter  purporting  to  be  writ^ 
ten  by  the  secretary  of  that  club.  On 
the  faith  of  these  representations — 
which  turned  out  to  be  false— he  was 
allowed  twenty  seconds  start  in  the 
race,  and  won  the  prize : 

Hdd,  by  the  Common  Serjeant  after 
consulting  Stephen,  J.,  that  the  false 
pretences  were  too  remote,  and  that  the 
count  chai^plng  them  could  not  be  sus- 
tained.     Keffina  y.  LariMr,  689 

24.  Forgery.  A  genuine  sovereira  had 
been  fraudulently  filed  at  the  edges  to 
such  an  extent  as  to  reduce  the  weight 
by  one  twenty-fourth  part,  and  to  re- 
move the  milling  entirely,  or  almost 
entirely,  and  a  new  milling  had  been 
added  in  order  to  restore  the  appear- 
anoe  of  the  coin : 

Hdd,  by  Lord  Colerito,  CJ.,  Pol- 
lock and  Huddleston,  BB.  (Lush  and 
Stephen,  JJ.,  dissenting),  that  the  coin 
was  false  and  counterfeit,  within  24  <k 
26  Vict.  c.  99,  s.  9.  Qiiee^i  v.  Her- 
mann. 762,  766  note. 

26.  Highway :  Nuieanee.  Upon  the  trial 
of  an  indictment  against  tne  township 
of  A.  for  the  non-repair  of  a  highway 
within  it,  it  appeared  that  A.  was  one 
of  seven  townships  forming  the  parish 
of  D.  The  parish  itself  haid  never  re- 
paired any  highway,  nor  levied  high- 
way rates,  nor  appointed  surveyors; 
eacn  township  having  appointed  its 
own  surveyors,  and  levied  its  own 
highway  rates.      With  the  exception 
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of  the  highway  in  question,  and  one 
other,  each  of  the  seven  townships  had 
from  time  immemorial  repaired  its 
own  highways.  The  highway  had 
always  been  repaired  by  the  adjoining 
township  of  W.,  but  there  was  no  evi- 
dence of  any  consideration  for  such  re- 
pair; 

Held,  that  A.  was  liable,  for  it  must 
1>0  ]»rc3uroed  that  the  repairs  had  been 
done  by  W.  undet  some  arrangement 
between  the  two  townships,  and  such 
arrangement  in  the  absence  of  sufficient 
consideration  was  not  binding  on  W. 
Q*ietn  V.  Arddey,  2S8 

26.  iTuUcinietU.  On  an  indichnent  for 
inunler.  the  power  of  the  jury  to  return 
a  verdict  of  manslaughter  for  criminal 
n«rligencc  by  the  accused  depends 
Uftcn  the  circumstances  of  the  particu- 
hir  case.     Regitui  v.  French,  682 

27.  Indichnent  The  statute  14  A  15 
V'.ct.  c.  19,  s.  6,  only  applies  where  the 
indictment  alleges  a  feloniou3  cutting, 
stabbing,  or  wounding. 

28.  Upon  an  indictment  charging  a  feloni- 
ous shooting  with  intent  to  do  grievous 
bodily  harm,  and  doing  gnrievous  bodily 
harm  with  intent  to  do  grievous  bodily 
harm,  it  is  not  competent  for  the  jury 
to  convict  of  unla¥rfully  wounding. 
Regina  v.  MUler.  603 

29.  Indictment:  Obteene  Utemhtrt.  In  an 
indictment  for  publishing  an  obscene 
book,  it  is  not  sufficient  to  describe  the 
b*x)k  by  its  title  only,  for  the  words 
thereof  alleged  to  be  obscene  must  be 
set  out;  and  if  they  are  omitted,  the 
defect  will  not  be  cured  by  a  verdict 
of  guilty,  and  the  indictment  will  be 
bad  either  upon  arrest  of  judgment  or 
upon  error.    Bradiaughir.  Queen.    482, 

515  note. 

80.  Intent  The  belief,  although  errone- 
ous, of  prisoner  in  the  existence  of  a 
right  to  do  the  act  complained  of  ex- 
cludes criminality.      Retina  v.  Tvaone, 

679,  580  note. 

81.  Intoxication.  Drunkenness  is  no  ex- 
cuse, but  delirium  tremens  caused  by 
drinking,  and  differing  from  drunken- 
ness, if  it  produces  such  a  degree  of 
madness,  even  for  a  time,  as  to  render 
a  lieraon   incapable  of  distinguishing 


right  from  wrong,  relieves  him  from 
criminal  responsibility.  Repina  r.  J>a- 
vi*.  657,  659  note. 

82.  Larceny.  The  prisoner  was  employed 
to  trap  wild  rabbits,  and  it  was  his 
duty  to  take  them,  when  trapped,  to  the 
head  keeper.  Contrary  to  his  duty  be 
trapped  from  time  to  time  rabbits,' and 
took  them  to  another  part  of  the  land 
and  placed  them  in  a  b^  with  intention 
of  appropriating  them  to  his  own  use, 
which  another  keeper  observing,  went 
and  took  some  of  the  rabbits  out  of  the 
bflg  during  the  prisoner's  absence  and 
nicked  them  and  put  them  into  the 
bag.  His  reason  for  nicking  them  was 
that  he  might  know  them  agun.  The 
prisoner  afterwards  took  away  the  bag 
and  the  rabbits : 

Held,  that  the  act  of  the  keeper  in 
nicking  the  rabbits  was  no  reduction  of 
them  into  the  possession  of  the  master, 
so  as  to  make  the  prisoner  guilty  of 
stealing  tliem.     Retina  v.  Feiek,     551 

88.  Larceny.    A  bag  was  left  by  the  owner 
on  a  Saturday  night  near  to  a  place 
where  the  prisoner  and  two  other  per- 
sons were  at  the  time.    The  prisoner 
passed  by  the  place  on  his  way  home, 
and  shortly  afterwards  one  of  the  other 
two  persons  followed  in  the  same  di- 
rection.    That  person  and  the  prose- 
cutor then  met  the  prisoner  coming 
back  to  his  home  from  the  opposite  di- 
rection, and  being  questioned  he  de- 
nied all  knowledge  of  the  bag,  and  said 
that  he  had  been  in  the  neighboring 
wood   for  firewood.      The   wood,   thn 
prisoner's  cottage,  and   some  disused 
farm  buildings  near  it  were  then  search- 
ed, without  success.     On  the  Monday 
morning,  the  bag  was  found  in  a  hav- 
loft  in  one  of  the  disused  farm  build- 
ings near  to  the  highway.     There  was 
no  door  to  it  and  passers-by  had  easy 
acoeas  to  it.     The  prisoner  was  then 
taken  into  custody  for  stealing  the  bag, 
and  said  to  the  constable,  after  previ- 
ously denying  he  had  taken  the  bag, 
"  I  suppose  1  shall  get   a   month  for 
this,"  and  made   use   of  some  other 
words  of  no  more  definite  meaning. 

The  chairman  left  all  the  ficcs  to  the 
jury  as  evidence  from  which  they 
might  infer  that  the  prisoner  had  had 
possession  of  the  bag,  and  directed 
them,  if  they  found  so,  to  treat  the  case 
as  one  of  re<%nt  possession; 

Held^  that  the  chairman's  ruling 
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WTODs,  and  that  he  ought  to  have  di- 
rected an  acqaittaL     Retina  ▼.  Hughes, 

678 

84.  Lareeny.  Trust  money  had  been  in- 
vested on  morteac^e.  The  mortage 
was  paid  off,  and  the  money  left  in  the 
hands  of  the  family  solicitor,  who  wrote 
to  the  person  beneficially  interested  : 
*'  R.'s  money  was  paid  on  Saturday,  the 
6th  day  of  April — £2,600  and  interest. 
.  .  .  liet  me  Icnow  how  you  would  like 
to  have  the  £2,600  invested,  whether 
in  Uie  funds  or  on  mortgage.  I  can 
eet  you  4  per  cent,  on  a  good  secur- 
ity, but  not  more.  More  than  4  per 
cent,  is  not  to  be  obtained  upon  such 
securities  as  trustees  would  be  justified 
in  investing.^  The  answer  was  dated 
the  9th  day  of  April :  "  WUl  consult 
G.  at  once  about  the  money,  and  let  you 
know.  I  do  not  wish  it  placed  in  the 
funds.  I  am  very  glad  it  is  paid  over, 
and  hope  it  will  be  well  secured  this 
time."  At  or  very  near  the  date  of 
these  letters  it  was  clear  that  the  money 
had  been  fraudulently  appropriated  to 
his  own  use  bv  the  solicitor. 

Hdd,  that  this  was  a  fraudulent  con- 
version to  his  own  use  of  property  in- 
trusted to  the  solicitor  for  safe  custody 
within  sect  76  of  24  <b  26  Vict,  c  96. 

86.  Quare,  whether  the  above  letters 
amounted  to  a  direction  in  writing  to 
apply  the  money  within  sect.  76.  Rt- 
gina  v.  FidUigar,  606 

86.  Larceny,  The  prisoner,  who  was 
previousl  V  on  familiar  terms  with  prose- 
cutor's wife,  hired  a  cart,  and  told  the 
owner  to  send  it  to  the  prosecutor's 
house  to  convey  furniture  for  the  wo- 
man whom  he  would  find  there  to 
another  address  which  he  gave  to  the 
carter,  and  where  the  wife  had  pre- 
viously engaged  rooms  without  her 
husband's  knowledge.  The  cart  was 
sent  as  directed,  and  furniture  loaded, 
the  wife  being  present,  and  the  husband 
absent,  and  the  prisoner  not  being  at 
the  Ibading.  The  wife  accompanied 
the  cart  to  the  lodging.  The.  prisoner 
did  not  appear  at  the  lodgings  until 
the  next  night,  which  he  passed  with 
her  there,  and  then  lived  there  in 
adultery  with  the  wife  for  some  days 
afterwards,  using  the  fuvniture. 

The  jury  having  convicted  the  pris- 
oner of  stealing  the  furniture,  this  court 
affirmed  the  conviction.  Regina  v. 
Flaiman,  622,  624  note. 


87.  lAhd.  At  the  trial  of  a  criminal  in- 
formation against  the  defendante  for  a 
libel  published  in  a  newspaper  of  which 
thev  were  proprietors,  it  appeared  that 
each  of  them  manged  a  different  de- 
partment of  the  newspaper,  but  that 
the  duty  of  editing  what  was  called  the 
literary  department  was  left  by  them 
entirely  to  an  editor  whom  they  had 
appointed  named  O.  The  libel  in  ques- 
tion was  inserted  in  the  paper  by  G. 
without  the  express  authority,  consent, 
or  knowledge  of  the  defendante.  The 
jud^  having  directed  a  verdict  of  guilty 
against  the  defendante. 

i/e/J,  by  Cockburn,  C.J.,  and  Lush, 
J.,  that  there  must  be  a  new  trial,  for 
upon  the  true  construction  of  6  <b  7 
Vict.  c.  96,  s.  7,  the  libel  was  published 
without  the  defendants'  authority,  con- 
sent, or  knowledge,  and  it  was  a  ques- 
tion for  the  jury  whether  the  publioap 
tion  arose  from  any  want  of  due  care 
and  caution  on  their  part. 

88.  Bv  Mellor,  J.,  dissenting,  that  the  de- 
fendante, having  for  their  own  benefit 
employed  an  editor  to  manage  a  par- 
ticular department  of  the  newspaper, 
and  ^ven  him  fiill  discretion  as  to  the 
articles  to  be  inserted  in  it,  must  be 
token  to  have  consented  to  the  publica- 
tion of  the  libel  by  him ;  that  6  <&;  7 
Vict.  c.  96,  s.  7,  had  no  application  to 
the  facte  proved,  and  that  the  case  was 
properly  withdrawn  from  the  jury. 
Regina  v.  Holbrook,  68,  ^^noie, 

89.  JUbel  The  7th  section  of  6  <&  7  Vict 
c.  96,  enacte  that  "whensoever  upon 
the  trial  of  any  indictment  or  informa- 
tion for  the  publication  of  a  libel,  under 
the  plea  of  not  guilty,  evidence  shall 
have  been  given  which  shall  esteblish 
a  presumptive  case  of  publication 
against  the  defendant  by  the  act  of  any 
other  person  by  his  authority,  it  shall 
be  competent  to  such  defendant  to  prove 
that  such  publication  was  made  with- 
out his  authority,  consent,  or  knowl- 
edge, and  that  the  said  publication  did 
not  arise  from  want  of  due  care  or  cau- 
tion on  his  part." 

On  the  trial  of  a  criminal  informa- 
tion for  libel  against  the  proprietors  of 
a  newspaper  it  appeared  that  the  de- 
fendante had  appomted  an  editor  with 
general  authority  to  conduct  the  paper, 
and  left  it  entirely  to  his  discretion 
what  should  be  inserted  therein,  and 
that  such  editor  had  inserted  the  libel 
in  question  without  the  knowledge  or 
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express  authority  of  the  defendants. 
The  jary  found  uie  defendants  guilty. 
On  a  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  against 
evidence,  and  of  misdirection : 

Held  (by  Cockbnm,  C.  J.,  and  Lush,  J., 
Mellor,  J.,  dissenting),  that  the  general 
authority  given  to  ttie  editor  was  not 
per  9ee  evidence  that  the  defendants  had 
authorized  or  consented  to  the  publica- 
tion of  the  libel,  within  the  meaning  of 
6  A  7  Vict.  c.  96,  s.  7 ;  and  that,  as  the 
learned  judge  at  the  trial  had  summed 
up  in  terms  which  might  have  led  the 
jury  to  suppose  that  it  was,  and  the 
jury  had  apparently  given  their  verdict 
on  that  footing,  there  must  be  a  new 
trial     Queen  v.  Holhrook.  681,  700  note, 

40.  LunoHe,  The  two  prisoners,  broth- 
ers of  the  lunatic,  took  a  house,  and 
their  mother  and  a  lunatic  sister  lived 
with  them.  They  supported  the  house- 
hold, but  received  no  payment  for  or 
on  account  of  any  special  charge  of  their 
lunatic  sister.  The  ill  treatment  of  the 
lunatic  was  fiilly  proved. 

Heldf  that  the  two  prisoners  were 
persons  having  the  care,  or  charge,  or 
concerned,  or  taking  part  in  the  cus- 
tody, care,  or  treatment  of  a  lunatic 
within  the  16  A  17  Vict,  c  96,  s.  9. 
JRegifia  v.  SmilK  624 

41.  Murder.  On  an  indictment  for  mur- 
der, the  death  having  been  caused  by 
shot  from  a  ^n  in  the  hands  of  the 

Srisoner,  evidence  of  former  threats  by 
eceased  of  deadly  violence,  with  words 
and  circumstances  on  the  occasion  in 
question  likely  to  provoke  similar 
threats,  received  as  evidence  of  danger 
to  life,  or  serious  violence  or  reason- 
able apprehension  of  it,  on  the  occasion, 
such  as  might  excuse  or  justify  re- 
course to  a  loaded  firearm  in  self-de- 
fence. 

42.  Pri8oner*s  counsel  allowed  to  make  a 
statement  on  the  part  of  the  prisoner 
to  show  that  the  trigger  of  the  gun  was 
pulled  without  the  intention  of  firing  it. 

43.  The  use  of  such  a  weapon,  even 
against  an  unarmed  man,  may  be  ex- 
cused or  justified  not  only  by  necessity 
for  defence  against  death  or  serious  in- 
jury, but  the  reasonable  apprehension 
of  It. 

44.  But  in  the  absence  of  such  necessity, 
if  it  is  resorted  to,  and  is  fired  even 
accidentally 4  it  is  manslaughter;  and 


the  jury  having  found  that  there  was 
no  such  necessity,  but  that  the  gun, 
being  levelled  at  the  deceased  with  no 
intention  of  discharging  it,  went  off  by 
accident: 

Edd^  that  the  prisoner  was  quilty  of 
manslaughter.     liegina  v.  Waion.  595 

46.  Perjury.  An  indictment  for  perjury 
alleged  the  offence  to  have  been  com- 
mitted before  J.  U.,  then  being  and 
sitting  as  the  duly  qualified  and  ap- 
pointed deputy  judge  of  the  county 
court  of  W.  Proof  was  given  that 
the  perjury  took  place  in  the  presence 
of  J.  U.  at  the  county  court,  and  a 
certified  minute,  under  the  seal  oi  the 
court,  of  the  proceedings,  was  pot  in 
evidence,  intituled  *'  Minute  of  indg- 
ments,  orders,  and  other  proceedings, 
at  a  court  holden  at,  <bc.,  before  J.  U., 
deputy  judge  of  the  said  court." 

He£i,  that  there  was  sufficient  proof 
of  J.  U.  acting  as  deputy  judge,  and 
therefore  prima  fade  evidence  of  his 
appointment  as  such. 


46.  Held,  also,  per  Lord  Coleridge,  C.J., 
that  by  the  County  Court  Act  (9  A  10 
Victk  c.  96,  a  111),  the  minute  of  the 
proceedings,  being  made  evidence  of 
the  proceedings  and  of  their  regu- 
larity, was  evidence  of  the  regularity 
of  S.  U.'s  appointment.  Heg.  v.  Rob- 
ertt,  536,  5S9  uoU, 

47.  Prize  fghl.  Divers  persons  assem- 
bled in  a  room,  entrance  money  being 
paid,  to  witness  a  fight  between  two 
persona.  The  combatants  fought  in  a 
ring  with  gloves,  each  being  attended 
by  a  second,  who  acted  in  the  same 
way  as  a  second  at  prize  fights.  The 
combatants  fought  for  about  forty  min- 
utes with  great  ferocity,  and  severely 
punished  each  other.  The  police  in- 
terfered and  arrested  the  defendants, 
who  were  among  the  spectators. 

Upon  the  trial  of  an  indictment 
against  them  for  unlawfully  assembling 
together  for  the  purpose  of  a  prize 
fight,  the  chairman  directed  the  jury 
that,  if  it  was  a  mere  exhibition  of 
skill  in  sparring,  it  was  not  illegal; 
but,  if  the  parties  met  intending  to 
fight  till  one  gave  in  from  exhaustion 
or  injury  received,  it  was  a  breach  of 
the  law  and  a  prize  fight,  whether  the 
combatants  fought  in  gloves  or  not, 
and  left  it  to  the  jury  to  say  whether  it 
was  a  prize  fight  or  not : 
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Held^  that  the  jary  were  properly 
directed.    Regina  v.  OrUm,  676 

48.  Rape,  While  a  married  woman  was 
asleep  in  bed  with  her  husband,  the 
prisoner  got  into  the  bed  and  proceeded 
to  have  connection  with  her,  she  being 
then  asleep.  When  she  awoke,  she  at 
first  thought  he  was  her  hasband,  but 
on  hearing  him  speak,  and  seeing  her 
husband  at  her  side,  she  flung  the  pris- 
oner off,  and  called  out  to  her  husband, 
when  the  prisoner  ran  away. 

Hdd^  the  prisoner  was  guilty  of  the 
crime  of  rape,     Regina  v.  imiug.     548, 

550  note. 

49.  Receiving  stolen  goods.  In  order  to 
show  guilty  knowledge,  under  84  A  86 
Vict.  c.  112,  8.  19,  it  is  not  sufficient 
merely  to  prove  that  "other  property 
stolen  within  the  preceding  period  of 
twelve  months  "  had  at  some  time  pre- 
viously been  dealt  with  by  the  pris- 
oner ; 

It  must  be  proved  that  such  "  other 
property"  was  found  in  the  possession 
of  the  prisoner  at  the  time  when  he  is 
found  in  possession  of  the  property 
which  is  the  subject  of  the  inoictment 

60.  Prisoner  was  indicted  for  receiving 
stolen  goods.  To  show  guilty  knowl- 
edge evidence  was  tendered,  under  84 
A  86  Vict  c.  112.  s.  19,  to  show  that  a 
short  time  previously  the  prisoner  had 
sold  for  half  its  value  and  had  other- 
wise disposed  of  other  property  stolen 
witliin  the  preceding  period  of  twelve 
montlia. 

Held,  that  words  of  the  statute,  34  A 
85  Vict.  c.  112,  s.  19,  did  not  extend  to 
such  evidence,  which  was  therefore  in- 
admissible.    Reg.  V.  Drage,  684 

61.  Receiving  stolen  property.  A  lad  was 
detained  on  leaving  his  master's  prem- 
ises, and  a  policeman  sent  for,  who 
searched  him  ^nd  took  a  stolen  cigar, 
the  property  of  his  master,  from  him 
in  the  master's  presence.  In  conse- 
quence of  the  lacfs  statement,  the  cigar 
was  then  returned  to  him  with  five 
others,  which  the  lad  took  to  the  pris- 
oner and  gave  to  him  : 

Held,  that  the  prisoner  could  not  be 
convicted  of  feloniously  receiving  the 
cigars  knowing  them  to  be  stolen,  for 
that  they  were  not  stolen  property  at 
the  time  they  were  received,  the  muster 
and  the  policeman  having  acted  in 
concert  in  supplying  the  lad  with  tlie 


six  cigars,  and  instructing  him  what  to 
do  wiUi  them.    Regitta  v.  Hancock,  664 

62.  RestihUion,  Property,  The  Postmas- 
ter-General is  not  entitled  to  have  re- 
stored to  him  moneys  found  on  the 
prisoner  part  of  the  proceeds  of  the 
theft,  the  prisoner  having  pleaded  guilty 
to  an  inoictment  for  stealing  a  letter 
containing  two  bank  notes  the  prop- 
erty of  the  Poetmaster-GeneraL  Re- 
gina V,  Jones,  656 

See  EvipiNCB,  866,  868  note,  678,  629, 
688Moto. 
EzTRAOinoN,  29,  88  note. 


CUSTOM. 
See  Abmiraltt,  794. 

DSMURBAOK,  766. 


D. 


DAMAGES. 

i.  In  an  action  for  injury  to  the  plaintiff's 
land  and  buildings,  by  removal  of  lat- 
eral support  through  mining  operations 
carried  on  by  the  uefendant  on  his  own 
land  adjoining,  it  was  found  by  a 
referee  to  whom  the  amount  of  damage 
was  referred  that,  in  addition  to  exist- 
ing damage,  there  would  be  future  dam* 
age  to  the  extent  of  £150: 

Held,  by  Mellor  and  Manisty,  JJ. 
(Cockburn,  C.J.,  dissenting),  that  such 
damage  was  recoverable  in  the  action : 

2.  By  Cockburn,  C.J. :  Inasmuch  as,  ac- 
cording to  Backhouse  v.  Bonomi  (9  H. 
L.  C,  603),  the  damage  was  the  gist 
of  the  action,  only  the  damage  actually 
accrued  could  be  recovered  in  the  ac- 
tion, and  any  further  damage  must  be 
recovered  when  it  actually  occurred  in 
a  subsequent  action.     Jjomb  v.  Walker, 

882,  848  noU, 

8.  The  Telegraph  Act,  1668  (81  &  82 
Vict  c.  110),  enables  the  Postmaster- 
General  to  purchase  the  undertakings 
of  telegraph  companies.  By  s.  8,  subs. 
7,  every  officer  and  clerk  of  any  com- 
pany, the  ludertaking  of  which  may 
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be  80  jpnrchaeed,  who  has  been  not  less 
than  nve  years  in  the  service  of  the 
telegpraph  companies  and  in  the  receipt 
of  a  yearly  salary,  or  who  has  been 
not  less  than  seven  years  in  the  ser- 
vice of  telegraph  companies  and  is  in 
receipt  of  remuneration  at  a  rate  of  not 
less  than  £60  a  year,  shall,  if  he  re- 
ceives no  offer  of  an  appointment  by 
the  Postmaster-General  in  the  tele- 
graphic department,  Ac.,  receive  dur- 
ing his  life  from  the  Postmaster-Oen- 
erflJ  by  way  of  compensation  for  the 
loss  of  his  office  from  the  time  at  which 
the  government  takes  possession  of  the 
company's  telegraph,  an  annuity  pay- 
able half  yearly,  equal,  if  he  shall  nave 
been  in  tne  service  of  tel^raph  com- 
panies twenty  years,  to  two-thirds  of 
the  annual  emolument  derived  by  him 
from  his  office  on  the  24th  of  June, 
1868. 

Mandamus  to  the  Postmaster-Gen- 
eral to  assess  compensation  to  S.,  an 
officer  of  a  tel^;raph  company,  in  re- 
spect of  the  expenses  allowed  him  as 
a  part  of  the  emolument  of  his  office. 
Return  that  it  was  the  duty  of  S. 
from  time  to  time,  when  required,  to 
travel  upon  the  company's  business, 
and  that  the  company  had  agreed  with 
him  upon  rates  of  allowance,  as  an  in- 
demnity against  the  extra  personal  ex- 
penditure incurred,  or  assumed  to  be 
incurred,  by  him  while  travelling  on 
the  business  of  the  company,  beyond 
his  ordinary  expenditure,  namely,  12«. 
6</.  for  twenty-four  hours'  absence  from 
headquarters,  and  6«.  for  twelve  hours' 
like  absence,  when  such  last  mentioned 
absence  did  not  oblige  him  to  stop  away 
from  home,  and  that  the  allowances  so 
made  did  not  form  any  part  of  his 
yearly  salary  or  remuneration,  but  were 
made  for  the  purpose  of  indemnifying 
him  against  extra  personal  expenditure, 
and  that  the  refusal  to  assess  compensa- 
tion was  only  so  far  as  regarded  tliese 
allowances.  Plea,  that  the  allowances 
were  not  made  as  an  indemnity,  but 
were  made  to  the  company's  officers 
when  travelling,  whether  extra  ex- 
pense was  incurred  by  them  or  not,  and 
were  fixed  paymento;  that  the  com- 
}>any's  officers  when  travelling  received 
the  allowances,  and  saved  a  large  part 
of  the  money  which  they  would  other- 
wise have  expended  at  home  for  board 
and  lodging,  and  that  the  allowances 
were  part  of  the  annual  emoluments  of 
tlie  officers : 


Hdd,  on  demurrer,  affirming  the 
judgment  of  the  Queen's  Bench  Divi- 
sion, that  anything  which  S.'s  allow- 
ance enabled  him  to  save  from  his  or- 
dinary expenses  was  an  "  emolument,** 
and  therefore  a  subject  for  compensa- 
tion.  Queen  v.  Potimatter- OeneraL  359 

4.  When  new  trial  g^nted  on  account  of 
inadequate  or  excessive.  PhiUipt  r. 
South  Western,  etc  844,  847  note 

See  Emutknt  Domain,  817,  830  note. 
Insurakcb,  Firb,  168,  161  note. 


DANGEROUS  THING. 
See  CanairAL  Law,  662. 


DAY. 

1.  The  86  &  86  Vict  c.  66,  s.  8,  provides 
for  an  application  for  an  order  of  affilia- 
tion by  any  single  woman  who  may  be 
delivered  of  a  bastard  child  **  after  the 
passing  of  this  act."  The  act,  which 
came  into  immediate  operation,  re- 
ceived the  royal  assent  on  the  10th  of 
Aupst,  1872  : 

Beldf  that  an  order  of  affiliation  might 
be  made  under  the  act  in  respect  of  a 
child  bom  at  any  time  of  the  day  on 
the  lOth  of  August,  1872,  inasmuch  as 
the  act  in  contemplation  of  law  for  this 
purpose  came  into  effect  from  the  com- 
mencement of  the  day  en  which  it  re- 
ceived the  royal  assent.  TomUnaon  v. 
BuUoek.  761,  764  note. 


DEBTOR  AND  CREDITOR. 


See  Fraudulkmt  Convetancb,  669. 


DEFAMATION. 

1.  In  an  action  for  libel  where  the  occa- 
sion is  privileged,  it  is  for  the  plain- 
tiff to  establish  that  the  statements 
complained  of  were  made  from  an  indi* 
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rect  motive,  each  as  anger,  or  with  a 
knowledge  that  they  were  untrue,  or 
without  caring  whether  they  were  true 
or  false,  and  not  for  the  reason  which 
would  otherwise  render  them  privi- 
leged; and  if  the  defendant  made  the 
statements  believing  them  to  be  true, 
he  will  not  lose  the  protection  arising 
from  the  privileged  occasion,  although 
he  had  no  reasonable  grounds  for  his 
belief.     Clark  v.  Moli/fteux,  217 


DEFAULT. 

1.  The  plaintifT  being  unable  to  serve  one 
of  the  defendants  with  the  writ,  ob- 
tained an  order  for  substituted  service 
Against  him  under  Order  ix.  Rule  2, 
and  the  action  proceeded  to  judgment 
against  all  the  defendants.  The  de> 
fendant,  in  respect  of  whom  the  order 
for  substituted  service  had  been  made, 
applied  to  set  aside  the  judgment  as 
against  him  on  affidavits  alleging  mer- 
its and  that  he  had  never  had  any 
knowledge  of  the  action  while  it  was 
pending: 

Held,  that  the  judgment  signed  was 
regular,  even  if  the  defendant  had  no 
knowledge  of  the  proceedings,  but  that 
the  court  might  in  their  discretion  set 
the  judgment  aside,  if  it  were  shown 
that  the  defendant  had  no  knowledge  of 
the  proceedings,  and  that  he  had  mer- 
its. Thinking  the  defendants'  affida- 
vits not  entirely  free  from  doubt  as  to 
these  points,  they  set  aside  the  judg- 
ment on  terms  as  to  giving  security  for 
the  amount  of  the  judgment  that  re- 
mained unsatisfied,  and  for  costs.  WaU 
V.  BarfieU.  169,  172  naU. 

2.  The  plaintiff,  being  unable  to  serve 
one  of  the  defendants  with  the  writ, 
obtained  an  order  for  substituted  ser- 
vice against  him  under  Qrder  ix,  Rule 
2,  and  the  action  proceeded  to  judg- 
ment against  all  the  defendants.  The 
defendant  against  whom  the  order  for 
substituted  service  had  been  made  ap- 
]>lied  to  be  let  in  to  defend,  on  the 
ground  that  he  had  a  defence  on  the 
merits,  and  that  he  had  never  had  any 
notice  of  the  action  while  pending : 

Held,  that  as  an  order  for  substituted 
service  had  been  pniperly  made  and 
service  effected  under  it,  tlie  judgment 
was   regular,  and   that  the  defendant 


could  not,  ez  debito  jtuUtiai^  claim  to  be 
let  in  to  defend  the  action ;  but  that  the 
court,  in  the  exercise  of  its  discretion, 
could  allow  him  to  do  so  if  it  were 
shown  that  he  had  no  knowledge  of 
the  proceedings  and  had  a  defence  on 
the  merits;  and  that,  as  the  givin|r 
leave  was  discretionary,  the  court  could 
impose  terms.     WaU  v.  Bdmett.      818 


DEFENCE. 
See  Default,  169,  172  note. 


DEMURRAGE. 

1.  A  cargo  of  wheat  was  shipped  on  board 
the  plaintiff's  ship  under  eight  bills  of 
lading  which  contained  the  following 
clause:  "Three  working  diiys  to  dis- 
charge the  whole  cargo  or  £80  sterling 
per  day  demurrage."  The  defendants, 
the  indorsees  of  one  of  the  bills  of  la- 
ding, were  prevented  from  completely 
unloading  their  portion  uf  the  cargo 
within  the  lay  days,  because  it  lay  at 
the  bottom  of  the  hold  under  the  por- 
tions of  cargo  belonging  to  the  other 
consignees,  and  such  other  portions  of 
the  cargo  were  not  unloaded  in  time  to 
enable  the  defendants  to  clear  the  ship 
of  their  portion  within  the  lay  days. 
The  master  was  ready  and  willing  to 
discharge  the  defendants  portion  of  the 
cargo  as  soon  as  it  could  be  reached, 
and  the  defendants  to  receive  the  same, 
and  the  discharge  of  it  in  due  time  was 
only  prevented  oy  the  before  mention- 
ed circumstances : 

Held,  that  under  the  above  mentioned 
stipulation  of  the  bill  of  lading  the  con- 
signee, as  between  himself  and  the 
shipowner,  undertook  to  bear  the  risk 
of  oeing  prevented  from  discharging 
his  portion  of  the  cargo  from  the  ship 
within  the  lay  days  by  the  default  of 
his  fellow  consignees,  and  the  defend- 
ants were  therefore  liable  for  demur- 
rage. 

In  a  second  case  the  charterparty 
under  which  the  ship  was  chartered 
stipulated  that  fourteen  working  days 
were  to  be  allowed  for  loading  and  un- 
loading at  the  port  of  dtsrlmrge,  and 
ten  days  on  demurrage  at  £35  day  by 


d»y.    The  bills  of  Uding,  one  of  which, 

for  s  part  of  the  cargo,  had  been  in- 
dan«d  to  the  defeadants,  contained  the 
vorda,  "paying  freight  for  die  same 
goods  and  all  other  conditiona  aa  per 
charterparty."  lo  other  respeeta  the 
bda  were  predsely  similar  W  thoee  of 
the  first  cue : 


S.  A  charterpartj  CDDbuned  the  folloiriDg 
clause;  "Demurrage,  if  any,  at  the 
rate  of  20i.  per  hour,  except  in  case  of 
any  hands  strikiog  nork,  froata  or 
floods,  revolution  or  wars,  which  may 
hinder  the  loading  or  discharge  of  the 
veaseL  Dispatch  money  ICM.  pec  hour 
Da  any  time  saved  in  loading  or  for 
dischargiDg."  Fonr  daya  were  saved 
in  loadiDg  anil  five  days  in  discharg- 
ing carfo,  making  toother  nine  daya, 
which  if  calculated  at  tweaty-foor  hours 
a  day  would  make  216  hours,  or  at 
twelve  hours  a  day  108  hours 


of  the  QneeD's  Bench  Division,  that 
"  diepatch  money "  was  payable  nnder 
the  charterpurty  at  the  rate  of  10».  per 
hour  per  day  of  twenty-Gnir  hours. 
Lai»ff  V.  Bo^uay.  372 

8.  A  charterpsrty  entered  into  between 
the  plaintiffi  and  B.  A  Co.  for  the  con- 
veyance of  grain  from  C.  to  L,,  stipn- 
laled  that  fourteen  working  days  were 
to  be  allowed   for  loading  and  unload- 
iug  at  the  port  of  discharge,  and  ten 
daya  on  demurrage  at  £3S  a  day.     The 
vessel  having  beeo  loaded,  one  of  the 
bills  of  lading  was  indot      ' 
fendants.       The  defends 
Btowed  at  tlie  bottom  of 
and  that  of  the  other  shippers  on  the 
top  of  it.    The  hill  of  lading,  indorsed 
to  the  defendants,  contained  the  worde 
'    *' paying   freight   for  the   same   gooda 
and  alt   other  conditions  as  per  char- 
temarty."       Owing   t«  the  consignees, 
9e  grain  was  placed  on  the  top  of 
defendants',  having  failed  to  take 
f  their  goods  within  the  lay  days, 
defendants  were  unable  to  obtain 
'ery  of  their  grain,  and  three  days' 
urroge  wae  incurred: 
dd,    affirming    the    judgment   of 
1.  J..  that  the  defendanle  were  lia- 
Ibr  the  demurrage,  although  they 
1    prevented    from    getting    their 
Is  by  the  delay  of  other 
ew  V  Watmi/. 


.  By  a  charterparty  entered  Into  be- 
tween the  plaintiff  and  O.  it  waa 
■greed  that  the  plaintiff's  vessel  shoidd 
at  the  port  of  discharge  be  nnloaded 
as  fast  as  the  custom  of  the  port  woold 
allow.  By  the  bill  of  lading,  signed  by 
the  master,  Che  cargo  was  stated  to 
have  been  shipped  by  G.  and  was  to 
be  delivered  to  the  defendant  or  his  as- 
signs, be  or  they  paying  ^^ight  for 
the  goods  as  per  charterparty.  No 
time  for  the  discharge  of  the  cai^  waa 
mentioned  in  the  bill  of  lading.  At 
the  port  of  discharge  there  waa  no  cus- 
tom a?  to  unloading  vessels,  bot  a  de- 
lay occurred  In  unloading  the  ship. 
The  defendant  never  assigned  the  bill 
of  lading,  but  before  the  arrival  of  the 
ship  he  sold  the  caivo.  and  the  ulti- 
mate purchaser  took  delivery  of  it  up- 
on an  order  signed  by  the  defendant : 
Held.  1.  That,  as  there  was  no  cus- 
tom of  the  port  of  discharge  as  to  un- 
loading vessels,  the  charterparty  did 
not  by  its  tenns  vary  the  implied  con- 
tract contuDcd  in  the  bill  of  lading  to 
deliver  the  cargo  within  a  reasonable 
time ;  2.  That  Sie  defendant,  although 
he  had  parted  with  the  beneficial  inter- 
est in  the  cargo,  was  when  the  delay 
occurred  a  "  consignee "  within  the 
B)U8  of  Lading  Act,  185S.  Fmoler  t. 
Knoop.  1(A 


DISCOVERT. 

1.  Docnmenls  prepared  ia  relation  to  an 
intended  action,  whether  at  the  re- 
quest of  a  solicitor  or  not,  and  whether 
ultimately  laid  before  the  solicitor  or 
not,  si-e  privUe^vod  if  prepared  with  a 
Ixma  fd»  intention  of  being  laid  before 
him  for  the  purpose  of  talang  his  ad- 
vii« ;  and  an  inspection  of  soch  docu- 
ments cannot  be  enforoed.  SovAvKtrk. 
tic.,  V.  Qrwi.  iSS 
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Elaintiffs,  whereby  the  plaintiff,  who 
ad  entered  into  a  charterparty  upon 
terms  as  to  the  discharge  of  the  ship 
simiUir  to  those  contained  in  the  con> 
tract  of  sale,  were  sued  by  and  had  to 
pay  damages  to  the  shipowner: 

Held^  that  the  defendants  were  not 
entitled  to  inspection  of  the  papers  in 
the  plaintiflis'  possession  relating  to  the 
action  brought  against  them  by  the 
shipowner,  including  correspondence 
between  them  and  their  solicitor,  and 
between  their  solicitor  and  other  per- 
sons ;  for  such  papers  would  have  been 
privileged  from  discovery  in  the  former 
action,  and  the  fact  that  such  action 
had  terminated  did  not  deprive  them 
of  their  privilege.    BuUock  v.  Corry. 

811 


DISMISSAL. 


See  REifimTUK. 


DISQUALIFICATION. 
Bee  JuDOB,  784,  785  naU, 


DOMICIL. 

See  Paupers,  811,  888. 
Poor  Law,  214. 


DRUNKENNESS. 

1.  How  far  a  defence  to  crime.     Regina 
Y.  Davie,  667,  669  note. 


DYING  DECLARATIONS. 

1.  A  declaration  made  under  a  belief  of 
impending  death  was  held  admissible 
in  evidence,  even  though  the  declarant 
at  a  later  period  of  the  day  took  a  more 
cheerful  view  of  her  position,  and 
thought  that  she  should  recover.  Be- 
gina  v.  Hubbard.  662 

See  Criminal  Law,  688,  687,  592  note. 

28  Eng.  Rep.  112 


E. 


EASEMENT. 

1.  H.,  being  the  owner  of  certain  land, 
and  the  mines  thereunder,  by  inden- 
ture conveyed  the  surface  to  0. ;  but  he 
excepted  and  reserved  a  "wagon  or 
cart  road"  of  the  width  of  eighteen 
feet,  to  be  at  all  times  thereafter  kept 
in  repair  at  his  own  costs  and  charges : 
Heldy  that  these  words  would  not  en- 
able H.  to  lay  down  a  railroad  or  tram- 
way for  the  carriage  of  coals  raised 
from  neighboring  oollieriee  belonging 
to  him. 


"fuU  and 
ways,  paths 


By  a  lease  of  mines  the  lessees  were 
authorized  to  take  and  use 
sufficient  rail  and  other 
and  passages  to  and  for  the  said  lea* 
sees  and  their  agents,  servants,  and 
workmen,  or  others,"  to  carry  away 
"  all  or  any  of  the  coal,  cannel,  slack, 
iron,  and  ironstone,  the  produce  of  the 
mines  thereby  demised,  or  any  other 
mines": 

Heklf  that  the  lessees,  by  virtue  of 
this  clause,  might  lay  down  a  railway 
for  the  carriage  of  coals  raised  by  them 
from  the  pits  of  adioining  collieries 
worked  by  them,  and  that  they  were 
not  restricted  to  using  the  railway  for 
the  carriage  of  coals  raised  by  or 
through  the  pits  of  the  mines  demised 
to  them  by  the  above  mentioned  lease. 
Bidder  v.  North,  etc,  848,  867  note, 

m 

See  Light,  164. 

Support,  80,  122,  706,  746  note. 


ELECTION. 
See  Crdonai.  Law,  620. 


1. 


ELECTION,  CORPORATE. 

A  company  was  registered  under  the 
Companies  Act,  1862,  with  the  follow- 
ing articles  of  association.  Article  64 : 
"  Upon  all  questions  at  every  meeting 
a  show  of  hands  shall  in  the  first  in- 
stance be  taken,  and  unless  before  or 
immediately  upon  such  show  of  hands 
a  poll   be  auly  demanded  such  ques- 
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tion  shall  be  decided  by  Ruch  show  of 
hands.'*  Article  67 :  "  If  a  poll  is  de- 
manded by  shareholders  qualified  to 
Tote  and  holding  in  the  anp'egate 
2,000  sliares  or  more,  it  shall  be  taken 
in  such  manner  as  the  chairman  shall 
direct,  and  the  result  of  such  poll  shall 
be  deemed  to  be  the  resolution  of  the 
company  in  general  meeting."  Article 
76 :  "  Votes  may  be  given  either  per- 
sonally or  by  proxy."  Article  79 : 
"  Any  instrument  appointing  a  proxy 

shall  be  in  the  following  form :  I 

.  ,  .  .  hereby  appoint^ ....  to 

be  my  proxy  at  the general  meet- 
ing of  the  company and  to 

vote  for  me  and  in  my  name  upon  all 
questions  before  such  meeting."  Two 
vacancies  arose  among  the  directors, 
and  there  were  four  candidates,  of 
whom  the  prosecutor  was  one.  At  the 
meeting  for  election  a  show  of  hands 
was  taken,  when  the  prosecutor  ob- 
tained the  largest  number  of  votes.  A 
poll  was  then  demanded  by  the  deputy 
chairman,  who  was  the  holder  of 
twenty  shares  only,  but  who  held  prox- 
ies for  more  than  2,000  shares.  At  the 
poll  the  prosecutor  was  not  elected : 

Hddy  that  a  mandamus  must  be 
minted  to  admit  tlie  prosecutor  as 
having  been  elected  director  by  the 
show  of  hands,  for  the  poll  was  Ui^ally 
demanded,  as  the  holder  of  proxies  was 
not  a  person  holding  shares  v^ithin  the 
meaning  of  article  67.  Queen  v.  Oov- 
emmenlf  etc.  877 


EMBEZZLEMENT. 

Sde  CannNAL  Law,  128,   126  note,  666, 

670,  608. 


EMINENT  DOMAIN. 

1.  Where  a  railway  company  are  author- 
ized by  their  Special  Act  (with  which 
the  Lands  Clauses  Consolidation  Act, 
1846,  and  the  Railways  Clauses  Consol- 
idation Act,  1845,  are  incorporated)  to 
acquire  lands  compulsorily  and  also 
for  extraordinaf}'  purposes,  land  delin- 
eated in  the  parliamentary  plans,  and 
described  in  the  books  of  reference,  and 


purchased  by  the  company  pursuant 
to  agreement,  no  notice  to  treat  having 
been  given,  must  be  deemed  to  have 
been  acquired  under  the  "provisions" 
of  the  Special  Act,  and  the  Lands 
Clauses  Consolidation  Act,  1846,  within 
the  meaning  of  s.  127  of  the  latter  act; 
and  although  for  some  years  after  the 
purchase  no  works  are  constructed  upon 
the  land,  yet  if  at  a  subsequent  time  it 
becomes  useful  for  the  purposes  of  the 
railway,  it  cannot  be  deemed  to  have 
been  purchased  for  extraordinary  pur- 
poses. 

Where  lands  have  been  taken  by  a 
railway  company  under  the  provisions 
of  their  Special  Act,  and  retained  by 
them,  with  the  bona  fide  intention  of 
using  them  for  the  purposes  of  the  rail- 
way, and  at  the  expiration  of  the  period 
for  the  sale  of  superfluous  lands,  though 
they  are  not  in  actual  use,  there  is  a 
reasonable  prospect  of  their  being  ulti- 
mately required  and  used  for  the  pur- 
poses of  the  railway,  such  lands  are  not 
superfluous  within  the  Lands  Clansea 
Consolidation  Act,  1846,  s.  127. 

By  Bramwell  and  Brett,  LJJ. : 
Where  lands  which  a  railway  company 
are  authorized  by  their  Special  Act  to 
take,  have  been  conveyed  to  them,  to- 
gether with  an  express  grant  of  the 
mines  and  minerals  thereunder,  al- 
though the  surface  may  afterwards  be- 
come superfluous  by  virtue  of  the 
Lands  Clauses  Consolidation  Act.  1846, 
s.  127,  yet  the  mines  and  minerals  do 
not  vest  in  the  adjoining  owners. 


2.  By  Bramwell  and  Brett,  L.JJ. :  Where 
commonable  lands  have  been  inclosed 
under  an  award  made  pursuant  to  a 
local  statute,  passed  subsequently  to  41 
Geo.  8,  c.  109,  and  by  the  award  the 
soil  of  the  roads  running  between  the 
allotments  remains  vested  in  the  lord 
of  the  manor,  if  the  land  upon  one  side 
of  a  road  becomes  superfluous  within 
ttie  Lands  Clauses  Consolidation  Act, 
1846,  s.  127,  it  will  vest  in  the  lord  of 
the  manor,  for  the  right  to  the  grass 
and  herbage  arising  u(.)on  the  road,  un- 
der 41  Geo.  8,  c.  109,  s.  11,  is  insulii- 
cient  to  render  the  proprietor  of  the 
close  upon  the  other  side  of  the  road  an 
adjoining  owner. 

3.  Semble,  by  Bramwell,  L.J.,  where  the 
natural  drainage  of  land,  belonging  to 
a  railway  company  and  demised  by 
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them  for  agricultural  purposes,  flows 
into  a  reservoir  used  by  them  for  the 
supply  of  water  to  their  endues,  the 
land  is  not  superfluous  imhin  the 
Lands  Clauses  Consolidation  Act,  1846, 
s.  127.    Hooper  v.  Bourne,  287 

4.  When  land  has  been  taken  compulso- 
rily  by  a  local  board  under  the  powers 
of  the  Lands  Clauses  Consolidation 
Acts,  incorporated  by  the  Public  Health 
Act,  1876,  and  an  arbitration  takes 
place  to  determine  the  amount  of  com- 

Eensation  to  be  paid  to  the  owner  of  the 
ind  so  taken,  the  procedure  with  re- 
gard to  such  arbitration  and  the  right 
to  costs  are  wholly  governed  by  the 
provisions  of  the  Lands  Clauses  Con- 
solidation Acts,  and  not  by  those  of  the 
Public  Health  Act  with  regard  to  arbi- 
trations under  that  act  Matter  of 
JRayiier.  880 

6.  By  the  Public  Health  Act,  1848  (11  <b 
12  Vict.  c.  68),  s.  68,  streets  being  high- 
ways  within  the  district  of  a  local  board 
shall  vest  in  and  be  under  the  manage- 
ment of  the  board,  and  the  board  shall 
cause  all  such  streets  to  be  levelled, 
paved,  flagged,  chaunelled,  altered,  and 
repaired  as  occasion  may  require. 


6.  By  the  interpretation  clause  (s,  2) : 
"  The  word  '  street '  shall  apply  to  and 
include  any  highway  (not  being  a  turn- 
pike road)."  By  s.  144  compensation 
shall  be  made  to  all  persons  sustaining 
any  damage  by  reason  of  the  exercise 
of  the  powers  of  the  act ;  and  in  case  of 
dispute  as  to  amount,  the  same  shall 
be  settled  by  arbitration  in  the  manner 
provided  by  the  act 

7.  The  footpath  of  a  street  which  was  a 
highway  and  also  a  turnpike  road  with- 
in the  district  of  a  local  board,  was  al- 
tered by  them  under  an  agreement 
with  the  turnpike  trustees,  so  as  to 
raise  the  level  of  the  footpath  in  front 
of  the  house  of  the  plaintiff  and  cause 
him  damage : 

Held,  by  Brett  and  Cotton,  L.JJ., 
reversing  the  judgment  of  the  Queen's 
Bench  I)i  vision,  Bramwell,  L.J.,  dis- 
senting, that  a  street  which  is  also  a 
turnpike  road  is  not  excluded  by  s.  2 
from  the  operation  of  ss.  68  and  144, 
and  that  the  plaintiff  was  therefore 
entitled  to  recover  compensation  from 


the  board  in  the  manner  prescribed  by 
8.  144.     Nutter  v.  Aecrington,  etc.  817, 

880  note. 

See  Appbal,  848. 
Costs,  1. 
Damaoks,  869. 
iNsuaAMOK,  Firs,  168,  161  note. 


EMPLOYER  AND  EMPLOYE. 
See  Master  and  Servant,  890. 


EQUITY. 
See  Issues,  7,  11  note. 


EVIDENCK 

1.  Pregnancy  may  create  an  "illness" 
within  the  meaning  of  11  A  12  Vict 
c.  42,  a  17,  so  as  to  give  the  presiding 
jud^e  discretionary  power  to  admit  in 
evidence  upon  a  criminal  trial  the  dep- 
osition of  a  witness,  duly  taken,  who 
owing  to  pregnancy  is  proved  to  be 
unable  to  travel.     Queen  v.    WeUinge, 

866,  868  note, 

2.  Of  several  offences  on  different  days 
when  only  one  alleged.  Regina  v. 
Adame,  666 

8.  Pregnancy  alone  may  be  ground  for 
the  admission  of  a  deposition.  lUg,  v. 
Oood/ellow.  678 

4.  A  letter  written  by  a  solicitor  for  a 
client  making  a  claim  for  a  lost  parcel 
alleged  to  contain  valuable  articles,  is 
not  inadmissible  on  the  ground  of  priv- 
ilege in  a  criminal  case. 

5.  In  order  to  make  a  client  criminally 
responsible  for  a  letter  written  by  his 
solicitor  it  must  be  shown  that  the  fetter 
was  written  in  pursuance  of  the  in- 
structions of  the  client. 

6.  A  letter  by  a  solicitor  written  "in 
consequence  "  of  an  interview  with  his 
client  is  not  equivalent  to  a  letter  writ- 
ten by  the  instructions  of  Ids  client, 
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and  is  not  admissible  in  a  criminal  case 
against  the  client.     JUgina  v.  Downer, 

629,  6)^3  noU, 

See  C&iMiNAL  Law,  688,  587,  592  note. 
Demurrage,  766. 
Dying  Declaeatioxs,  66B. 

iNTEEBOaATOaiBS,  527. 


EXCISE. 

1.  By  the  provisions  of  the  statutes  re- 
lating to  licensing,  certain  licenses  for 
the  sale  of  intoxicating  drinks  not  to  be 
consumed  on  the  premises  are  not  to 
be  refused,  except  on  one  or  more  of 
four  grounds  specified.  Justices  on  re- 
fusing to  grant  such  a  license  did  not 
state  any  ground  for  such  refusal 
They  were  not,  however,  asked  to  state 
their  ground  for  such  refusal ;  and  on 
an  application  for  a  mandamus  against 
them  to  hear  and  determine  the  appli- 
cation for  the  license,  the  chairman  of 
the  justices  made  an  affidavit  that  they 
had  in  fact  acted  on  one  of  the  grounds 
on  which  they  were  empowered  to  re- 
fuse the  license : 

Hdd^  on  the  authority  of  Rsg,  v. 
Sykee  (I  Q.  B.  D.,  52),  that  the  justices 
were  bound  to  state  their  grounds  at 
the  time  of  refusing  the  application, 
and  the  mandamus  therefore  went  Ex 
parte  Smith,  829,  330  twte. 

2.  The  power  of  granting  a  license  at 
special  sessions,  under  9  Geo.  4,  c.  61, 
e.  14,  to  a  new  tenant,  where  a  person 
duly  licensed  under  that  act  gives  up 
possession  of  the  house  during  the  con- 
tinuance of  his  license,  extends  only  to 
the  period  for  which  the  former  tenant's 
license  would  have  lasted. 

3.  F.,  duly  licensed  under  9  Geo.  4,  c.  61, 
on  the  8d  of  August,  1877,  gave  up 
possession  of  the  licensed  premises,  and 
B.  became  tenant.  The  license  expired 
on  the  10th  of  October  following.  At 
the  general  annual  licensing  meeting, 
held  on  the  28th  of  August,  1877,  B. 
applied  for  a  transfer  of  the  license  to 
him,  but  the  justices  refused  tlie  appli- 
cation on  the  ground  of  his  previous 
misconduct  On  the  28th  of  Septem- 
ber B.  gave  up  his  tenancy,  and  was 
succeeded  by  G.,  who  on  the  29th  of 
November  also  gave  up  the  tenancy, 
and  was  succeeded  by  T.     After  giving 


the  proper  notices,  T.  applied  at  a  spe- 
cial sessions,  under  s.  14  <^  9  Geo.  4, 
c.  61,  for  a  license  in  respect  of  the 
premises.  The  justices  declined  to  en- 
tertain the  application,  on  the  ground 
that  they  had  no  jurisdiction : 

Held,  that,  inasmuch  as  the  appli- 
cation was  made  after  the  expiration 
of  the  period  for  which  the  previous 
license  remained  in  force,  the  decision 
of  the  justices  was  right 

4.  Semble  (per  Cockburn,  C.J.,  and  Ma- 
nisty,  J.),  that  the  power  to  grant  a 
license  under  s.  14  is  not  confined  to 
the  case  of  the  tenant  immediately  suc- 
ceeding the  outgoing  holder  of  the 
license.    Matter  of  Todd.        348  note, 

5.  The  appellants  were  convicted  under 
6  Geo.  4,  c.  81,  s.  2,  for  retailing  spirits 
In  Cheltenham  without  a  retauer^s  ex- 
cise license.  They  carried  on  business 
as  wine  and  spirit  merchants  in  Wor- 
cester, and  held  all  the  necessary 
licenses  for  dealing  in  and  retailing 
spirits  there.  They  did  not  hold  a 
license  to  retail  spirits  at  Cheltenham ; 
but  they  caused  premises  at  Cheltenham 
to  be  let  to  D.,  one  of  their  traveUers, 
for  their  own  use,  took  out  a  lioense  for 
the  purpose  of  carrying  on  there  the 
business  of  dealers  in  beer,  and  put  up 
a  board  inscribed  with  their  names  as 
'*  Distillers,  Wine  Merchants,  and  Brew- 
ers, Worcester."  D.  took  orders  for 
spirits  at  these  premises  and  transmit- 
ted them  to  Worcester,  where  the  ap- 
pellants executed  them  by  sending 
spirits  from  Worcester : 

Held,  that  the  conviction  must  be 
affirmed,  for  the  appellants  must  be 
taken  to  carry  on  business  at  Chelten- 
ham as  retailers  of  spirits,  although  the 
spirits  they  sold  were  kept  in  and  de- 
livered from  a  store  in  another  town. 
SlaUard  v.  Marks,  349 

See  Gaming,  385. 


EXTKADITION. 

1.  By  the  Extradition  Act,  1870  (33  A  84 
Vict  c.  52),  s.  2,  where  an  arrange- 
ment has  been  made  with  any  foreign 
state  with  respect  to  the  surrender  to 
such  state  of  any  fugitive  criminals. 
Her  Majesty  may  by  Order  in  Council 
direct  that  this  act  shall  apply  in  the 
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case  of  snch  foreign  state,  and  may,  by 
the  same  or  any  sabsequent  order,  limit 
the  operation  of  the  oraer — and  render 
the  operation  thereof  sabjeot  to  each 
conditions,  exceptions,  and  qualifica- 
tioDS,  as  may  be  deemed  expedient. 

By  s.  6,  where  the  act  applies  in  the 
case  of  any  foreign  state,  every  fugitive 
criminal  of  that  state  who  is  in,  or  is 
sospected  of  being  in,  any  part  of  Her 
Maiesty's  dominions, — shall  be  liable 
to  be  apprehended  and  surrendered  in 
manner  provided  by  this  act. 

A  treaty  having  been  made  between 
this  country  and  the  Swiss  government 
under  the  above  act,  which  provided 
that  no  Swiss  should  be  delivered  up 
by  Switzerland  to  the  government  of 
the  United  Kingdom,  and  no  subject  of 
the  United  Kingdom  should  be  deliv- 
ered up  by  the  government  thereof  to 
Switzerland ;  and  an  Order  in  Council 
having  been  made,  which  directed  that 
the  act  should  apply  in  the  case  of  the 
treaty: 

Hddf  that  the  treaty  must  be  taken  to 
be  incorporated  with,  and  to  limit  the 
operation  of,  the  act,  and  that  no  Brit- 
ish subject  in  this  country  could  be 
surrendered  to  the  Swiss  government. 
Queeii  V.  Wihon.  29,  8S  note. 


F. 


FALSE  PRETENCES. 
See  Criminal  Law,  542,  646,  661,  689. 


FEIGNED  ISSUES. 
See  Issues,  7,  11  note. 


FIXTURES. 

Bee  Criminal  Law,  123,  126  note. 
Taxation,  278. 


FOOD. 
See  Adulteration,  380,  884  noU,  766. 


FORGERY. 

See  Bills  of  Ezohanoe,  484,  442  note. 
Criminal  Law,  762,  766  tvote. 


FORMER  SUIT. 
See  Damages,  832,  848  note. 


FRACTIONS  OF  DAY. 
See  Dat,  761,  764  note. 


FRANCHISE. 


See  Corporations,  2,  4  notef  178. 


FRAUD. 

1.  By  24  &  25  Vict  c.  96,  s.  100,  if  any 
person  guilty  (inler  alia)  of  obtaining 
any  chattel,  money,  or  other  property 
by  false  pretences  "  shall  be  indicted  on 
behalf  of  the  owner  of  the  property 
and  convicted,  in  such  case  the  prop- 
erty shall  be  restored  to  the  owner." 

W.  purchased  and  obtained  delivery 
of  certain  sheep  from  the  defendant  by 
false  pretences.  The  plaintiff  pur- 
chased the  sheep  from  W.  and  paid  W. 
for  them  without  knowledge  of  the 
fraud,  the  defendant  having  done  noth- 
ing in  the  meantime  to  avoid  the  con- 
tract between  himself  and  W.  The  de- 
fendant finding  that  the  sheep  were  on 
the  plaintifTs  premises  retook  posses- 
sion of  them;  W.  having  been  con- 
victed of  obtaining  the  sheep  by  false 
pretences  on  the  prosecution  of  the  de- 
fendant: 

Beld,  that  the  effect  of  24  <&  25  Vict. 
c.  96,  s.  100,  was  not  to  revest  the 
property  in  the  sheep  in  the  defendant 
as  against  the  plaintiff^  who  had  ac- 
quired a  good  title  to  them  before  the 
conviction,  and  consequently  that  the 
defendant  was  liable  in  an  action  by 
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the  plaintiff  for  the  valae  of  the  sheep, 
Moyee  y.  Nemngton,  674,  678  note. 

See  Animals,  142,  156  note. 
Criminal  Law,  610. 
Feavdulbnt  Convbtancb,  669. 


FRAUDULENT  CONVEYANCE. 

1.  A  debtor  in  insolvent  cireamstances 
executed  a  deed  by  which  he  con- 
veyed all  his  estate  to  trustees  on  trust 
to  carry  on  his  business,  or  get  in  and 
realize  his  estate  in  the  manner  they 
might  deem  expedient,  and  apportion 
the  residue  of  Uie  proceeds  after  pay- 
ment of  expenses,  <£c.,  according  to  an 
equal  pound  rate  among  his  creditors. 
It  was  provided  by  the  deed  that  a 
dividend  should  only  be  payable  to  a 
creditor  on  his  executing  or  assenting 
to  the  deed ;  and  that,  if  within  a  cer- 
tain time  any  creditor  did  not  execute 
or  assent,  his  dividend  should  be  paid 
by  the  trustees  to  the  debtor.  The 
deed  also  provided  that  the  executing 
and  assenting  creditors  should  indem- 
nify the  trustees  against  any  personal 
loss  or  risk  they  might  sustain,  other- 
wise than  by  their  own  wilful  negli- 
gence or  default,  by  reason  of  their 
proceedings  under  the  deed  : 

Heldt  that  the  deed  was  fraudulent 
and  void  under  18  Eliz.  c.  6,  as  tend- 
ing to  defeat  or  delay  creditors.  JS^i- 
cer  V.  Slater,  669 


FREIGHT. 

See  Admiralty,  349. 

IxsuRANCB,  Marine,  700. 


G. 


GAMING. 

1.  The  appellant,  a  licensed  person,  suf- 
fered to  be  played  on  the  licensed  prem- 
ises a  game  called  puff  and  dart,  the 
object  in  which  is  to  hit  a  mark  on  a 
target  with  a  small  dart  blown  through 
a  tube.  The  players  each  contributed 
'Zd.  as  entrance  money,  the  total  sum 


so  contributed  being  applied  to  the 
purchase  of  a  rabbit  as  a  prize  for  the 
winner  of  the  game  : 

Meld  (Cockbum,  C.J.,  doubting),  that 
the  appellant  was  rightly  convicted  of 
suffering  gaming  on  the  licensed  prem- 
ises under  86  £  36  Vict  a  94,  s.  17, 
subs.  1.     Bew  V.  Harsioti.  385 


GAMBLING  INSTRUMENTS. 
See  Obscenb  Bookb,  419,  423  noie. 


GARNISHMENT. 
See  ATTAcmmiT,  194,  196  note. 


H. 


HEALTH. 


See  Adultbration,  880,  884  note. 


HIGHWAYS, 

1.  The  local  board  of  a  district  had  let 
the  pasturaee  of  the  strips  of  grass 
which  form^  the  sides  of  a  certain  lane 
within  euch  district,  being  a  highway 
repairable  by  the  inhabitants  at  lai^, 
to  the  plaintiff. 

The  defendant,  without  any  right  to 
do  so,  turned  his  cattle  on  to  these 
strips  of  land  to  graze.  The  plaintiff 
Having  brou;;ht  au  action  against  the 
deft'odant  for  so  doing,  the  latter  denied 
the  plaintiff's  right  to  the  |iasturage: 

Held^  that  the  lane  in  question,  being 
by  virtue  of  s.  4  (the  interiiretation 
section;  of  the  Public  Heaith  Act. 
1876,  a  "btreet,*'  vested  in  the  local 
board  under  the  provisions  of  s.  149; 
and  that  the  •*  vesting,"  intended  by 
that  section  was  not  merely  of  the  use 
and  control  of  the  lane  so  far  as  might 
bo  necessary  for  highway  purposes,  but 
an  actual  vesting  of  the  property  in 
the  lane,  and  consequently  that  the 
lease  from  the  local  board  entitled  the 
plaintiff  to  maintain  the  action.  Co- 
verdaU  v.  Charlton,  331 
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2.  By  an  award  made  under  ao  Inclosnre 
Act,  passed  in  1 766,  two  private  roads, 
E.  and  H.,  were  set  out.  About  1818, 
the  road  £.  became  a  public  highway. 
Down  to  1868,  the  surveyors  of  high- 
ways for  the  parish  of  C,  within  which 
E.  and  H.  were  sitaate,  had  from  time 
to  time  let  the  pasturage  upon  £.  and 
H.  to  various  persons.  A  local  board 
was  formed  in  1868  for  the  parish  of 
C,  who  in  1876  let  the  pasturage  upon 
£.  and  H.  to  the  plaintiff.  He  there- 
upon commenced  to  depasture  the  herb- 
age with  his  cattle  on  the  roads.  The 
defendant  interfered  with  the  plaintiff's 
enjoyment  of  the  pasturage. 

By  88  A  89  Viet  c.  5ft,  s.  4,  a  street 
includes  any  highway.  By  s.  144,  every 
local  board  are  within  their  districts 
surveyors  of  highways.  By  s.  149,  all 
streets  shall  vest  in  and  be  under  the 
control  of  the  local  board : 

Held^  affirming  the  judgment  of  the 
Queen's  Bench  Division,  that  by  force 
of  the  above  enactment  the  property  in 
the  soil  of  E.,  being  a  "  street,"  so  far 
vested  in  the  local  board  tliat  they 
could  demise  the  right  of  pasturage 
thereon  to  the  plaintiff,  who  was  enti- 
tled to  mainUun  an  action  : 

3.  Held,  also,  that  the  local  board  having 
no  power  to  demise  H.,  being  a  pri- 
vate way,  the  plaintiff  had  not  suffi- 
cient exclusive  possession  as  occupier  to 
enable  him  to  maintain  an  action.  Co- 
verdaU  v.  Chariton,  706 

4.  A  person,  riding  a  bicycle  on  a  high- 
way at  such  a  pace  as  to  be  dangerous 
to  the  passers-by,  may  be  convicted  of 
furiously  driving  a  carriage,  under  5 
&  6  Win.  4,  c.  60,  8.  78.  Taifhr  v. 
Goodwin.  748,  749  note. 

See  CaiMiNAi.  Law,  288. 

Eminent  Domain,  817,  880  note. 
Nkoligknce,  296,  807  note. 


HOTEL  KEEPERS. 
See  LisN,  890,  400  note. 


HUNTING. 
See  Animals,  664,  667  note. 


HUSBAND  AND  WIFE. 

1.  Where  husband  and  wife  separate 
by  mutual  consent,  the  wife  making 
her  own  terms  as  to  her  income,  and 
that  income  proves  insufficient  for  her 
support,  the  wife  has  no  authority  to 
pledge  her  husband's  credit. 

2.  Defendants,  husband  and  w^fe,  executed 
a  deed  of  separation,  by  the  terms  of 
which  the  wife  retained  the  income  of 
property  settled  to  her  separate  use 
on  marriage.  The  husband  covenated 
to  pay  her  £20  a  year  towards  the 
maintenance  of  three  of  the  children  of 
the  marriage,  and  the  wife  covenated 
to  maintain  these  children  until  they 
were  twenty-one,  and  not  to  apply  for 
furtlier  assistance  to  her  husband.  The 
husband  had  kept  up  the  annual  pay- 
ments of  £20  in  accordance  with  the 
terms  of  the  deed.  Plaintiff  sued  de- 
fendants in  the  county  court  to  recover 
the  price  of  meat  supplied  to  the  wife 
after  the  separation,  and  the  judge  at 
the  trial,  on  hearing  the  wife's  evidence, 
found  that  her  income  was  insufficient 
for  her  support,  and  ruled  that  she  had 
authority  to  pledge  her  husband's 
credit  for  the  price  of  the  meat.  On 
appeal : 

jffeldj  that  this  ruling  was  wrong,  and 
that  the  wife,  after  the  separation,  had 
no  implied  authority  to  pledge  her  hus- 
band's credit      3uiUimd  y.  Burchell, 

862,  867  noU. 

See  Criminal  Law,  622,  624  note. 


I. 
ILLEGAL  AGREEMENT 

1,  The  defendants  contracted  to  pay  the 
plaintiff  a  commission  for  superintend- 
ing repairs  to  be  executed  by  them  on 
certain  ships  belonging  to  the  Great 
Eastern  Railway  Company.  The  plain- 
tiff at  the  time  of  such  contract  oeing 
made  was  in  a  position  of  trust  in  rela- 
tion to  the  rtulway  company,  having 
been  employed  by  them  as  an  engineer 
to  advise  them  as  to  the  repairs,  and  the 
contract  between  defendants  and  plain- 
tiff was  made  in  part  in  consideration 
of  a  promise  that  the  plaintiff  would 
use  his  influence  with  the  railway  com- 
pany to  induce  them  to  accept  the  de- 
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fendanta*  tender  for  the  repair  of  the 
ships.  The  jury  found  that  the  con- 
tract, though  calculated  to  bias  the 
mind  of  the  plaintiff,  had  not,  in  £act, 
done  eo,  and  that  he  had  not  in  conse- 
quence thereof  giren  leas  beneficial  ad- 
vice to  the  company  as  to  the  defend- 
ants' tender  than  he  would  otherwise 
have  done : 

Hdd  that  the  phuntiff  could  not  main- 
tain an  action  for  oommiaeion  under  the 
contract,  on  the  ground  that,  even  al- 
though the  plaintiff  had  not  been  in- 
duced to  act  corruptly,  the  consider- 
ation for  the  contract  was  corrupt. 
Horrmgton  ▼.  Ftctorta,  dc  453 

2.  Where  a  secret  gratuity  is  given  to  an 
agent  with  the  intention  of  influencing 
his  mind  in  fiavor  of  tiie  giver  of  the 
gratuity,  and  the  agents  on  subsequent- 
ly entering  into  a  contract  with  such 
giver  on  bdialf  of  his  principal,  is  ac- 
tnaUy  influenced  by  the  gratuity  in  as-  j 
senting  to  stipulations   prejudicial  to  j 
the  interests  of  his  prindpaj,  although  \ 
the  gratuity  was  not  given  dlrectiy 
with  relation  to  such  particular  con- 
tract, tiie  transaction  is  fraudulent  as 
against  the  principal,  and  the  contract 
is  voidable  at  his  option.    SmUk  v. 
Sorhjf.  455,  458  mote. 


DIPRISONMEKT. 
See  Pbtaxtt,  452. 

nOOECKXT  ASSAULT. 
Ste  CuMEiAL  Law,  627. 

INDICTMEin*. 


enables  a  dispute  between  an  employer 
and  workman  to  be  heard  and  deter- 
mined by  a  court  of  summary  juriadio- 
tion,  an  agreement,  by  which  an  infiut 
undertakes  to  serve  an  iron  shipbuilder 
and  boiler  maker  as  plater  and  riveter 
for  a  term  iA  five  years  at  weekly 
wages,  with  a  proviso  that — shoold  the 
employers  cease  to  carry  on  their  busi- 
ness, or  find  it  necessary  to  reduce  the 
operations  of  their  works^  either  tem- 
porarily or  permanenUy,  from  their 
being  unable  to  obtain  materials,  or  in 
consequence  of  any  acddent,  or  in  can- 
sequence  of  strikes  or  combinations  of 
workmen,  or  from  any  canse  over 
which  they  should  not  have  any  con- 
tnd — they  shall  have  power  to  termi- 
nate the  agreement,  and  discharge  the 
infimt  upon  giving  him  fourteen  days' 
notice,  is  not  void  on  tiie  dee  of  it  so 
as  to  prevent  it  from  being  enforced 
against  him  acoordiog  to  the  act;  the 
question,  whether  tiie  provisiaD  is  or  is 
not  inequitable  as  regards  the  infimt, 
depending  upon  wheUier  it  was  at  the 
time  of  the  agreement  common  to  labor 
contracts,  or  was  in  the  thai  cuodition 
of  trade  such  as  the  masti'T  was  rea- 
sonably justified  in  imfiofling  as  protec- 
tion to  himself,  and  also  upon  whether 
the  wages  were  a  fair  compenaatioo  lor 
the  serviceB  of  the  infimU    Laiit  v. 

211 

8m  Poor  Law.  214. 


DTJURY. 
Set  CuxDiAL  Law,  562. 


CfKKEEPERSu 
See  Locr,  290,  400  moU. 


1.  When  amendment  allowed  and  when 
not.     Rf^in^  V.  OCaiUgkmM.  641  '  ClXOCENT  PEBSOXa 

Re^mm  v.  TIKey.  645  i 

I.  Which  of  two  innocent   peraons  to 

iSw  CuxDrAL  Law,  222,   482,  515  ^eeU,        suffer.     Bmktoek  v.  iMmmm^  831, 

542,  60S,  620.  837 


DTSAXITT. 

rsfFAxra. 

1.  When  prodoeed  bj  dronkennesp^  how 

1.  Under  the  Emplovers  and  Workmen        &r  a  defense   to  crime  1      Hevhm  t. 

Act,  1875  (38  &  39  Vice  c  90),  which        i>«««L  657.  U9  aole. 
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INSURANCE,  FIRE, 

1.  The  plaintiff  insured  his  premises  in 
the  defendants'  office  by  a  policy  which 
provided  that  their  capital  uiould  be 
liable  to  pay  to  the  assured  **  any  loss 
or  damage  by  fire  to  the  buildings'*  not 
exceeding  £1,600.  The  premises  were 
afterwards  required  by  the  Metropoli- 
tan Board  of  Works  nnder  their  com- 
pulsory powers,  in  order  that  they 
might  be  pulled  down  for  the  im- 
provement of  a  street,  and  the  amount 
of  purchase-money  payable  to  the 
plaintiff  was  assessea  by  arbitration, 
according  to  the  Lands  Clauses  Act 
After  the  board  had  accepted  the  plain- 
tiff's title,  but  before  he  had  executed  a 
conveyance,  the  premises  were  de- 
stroyed by  fire : 

Meld,  that  the  defendants  were  liable 
to  pay  the  plaintiff  £1,600,  the  full 
value  of  the  Duildings  at  the  time  of 
the  fire,  and  not  merely  the  damage 
done  to  the  buildings  considered  as  old 
materials,  for  the  dealings  between  the 
board  and  the  plaintiff  did  not  affect 
the  defendants'  contract.  CoUingridgt 
V.  Royedy  etc  168,  161  iMou, 


INSURANCE,  MARINE. 

1.  In  an  action  on  a  policy  of  insurance 
it  was  proved  at  the  trial  that  the  ves- 
sel put  back  from  inability  to  proceed 
eleven  days  after  she  started  on  her  voy- 
age :  the  judge  directed  the  jury  that 
the  time  whicn  elapsed  between  setting 
sail  and  putting  back  was  sufficiently 
short  to  shift  the  onus  of  proof  from 
the  underwriters,  and  make  it  incum- 
bent on  the  assured  to  prove  that  the 
unseaworthiness  arose  nrom  causes  oc- 
curring subsequently  to  setting  sail : 

Hda,  affirmmff  the  judgment  of  the 
Queen's  Bench  Division,  a  misdirec- 
tion.   Piekvp  V.  ThamM,  etc.  471 

2.  The  plaintifUs,  shipowners,  entered 
into  a  charterparty  which  provided 
for  payment  of  freight  at  a  specific 
rate,  and  that  "  If  any  portion  of  the 
cargo  be  delivered  sea-damaged  the 
freight  on  such  sea-damaged  portion  to 
be  two-thirds  of  the  above  rate."  They 
effected  an  insurance  with  underwrit- 
ers, "  To  cover  only  the  one-third  loss 
of  freight  in  consequence  of  sea-dam- 

28  Eng.  Rep.  113 


ago  as  per  charterparty.*'  Sea-damage 
li^ppened,  and  one-thir.d  of  Uie  freight 
on  the  sea-damaged  portion  of  the 
cargo  was  deducted  by  the  charterers 
from  the  total  amount  of  freight: 

Held,  that  the  subject-matter  of  in- 
surance was  *Hhe  one-third  loss  of 
freight  in  conseauence  of  sea-damage," 
and  that  the  plalntlflb  were  entitled 
to  recover  from  each  underwriter  such 
proportion  of  the  amount  of  the  loss 
as  the  amount  of  his  subscription  bore 
to  the  total  sum  for  which  the  under- 
writers subscribed  the  policy.  Orif- 
fithe  y.  Bramley-Moore,  700 


INTENT. 

See  CumNAL  Law,  68,  64  note,  662,  679, 
680,  note. 


INTERNATIONAL  LAW. 
See  Bills  ov  Exosakos,  424. 


INTERROGATORIES. 

1.  A  party  who  applies  to  strike  out  in- 
terrogatories must,  unless  they  are  alto- 
gether an  abuse  of  the  practice  of  the 
courts  specify  those  to  which  he  objects. 

2.  Questions  which  go  merely  to  the 
credit  of  the  witness,  and  might  be  put 
in  cross-examination,  cannot  be  put  as 
interrogatories  to  a  party,  and  are  as 
such  irrelevant. 

8.  Where  the  answer  to  an  interrogatory 
might  tend  to  criminate  tiie  person  in- 
terrogated, he  may  reAise  to  answer, 
but  me  interrogatory  is  not  therefore 
objectionable.    AUhueen  y.  Labouchere, 

627 


INTOXICATION. 

1.  When  not  a  defense  to  crime.     R^ffma 
y.  Dome.  667,  669  note. 
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ISSUES. 

1.  Where  an  action  attached  to  the  Chan- 
cery DiviBion  has  been  tried  by  a  jury 
before  a  judg^  of  one  of  the  common 
law  divisions,  application  for  a  new  trial 
must  be  made  to  a  divisional  ooort. 

2.  Where  an  action  attached  to  the  Chan- 
cery Division  is  to  be  tried  by  a  jury, 
and,  no  place  of  trial  being  named  m 
the  statement  of  claim,  the  action  is  set 
down  to  be  tried  in  the  county  of  Mid- 
dlesex, no  special  order  of  the  judf  e 
of  the  Chancery  Division,  stating  the 
reason  why  it  should  be  so  tried,  is 
necessar}'.     Hunt  v.  Londoti,  etc.         1, 

11  noU. 

8.  The  court  or  a  judge  has  no  power  un- 
der 88.  66,  67,  to  order  an  action  to  be 
referred  to  an  official  referee,  for  s.  66 
only  allows  any  question  arising  in  a 
cause  to  be  referred  for  inquiry  and  re- 
port, and  the  report  may  or  may  not  be 
adopted  by  the  court ;  and  s.  67  only 
allows  any  question  or  issue  of  fact,  or 
any  question  of  account,  to  be  tried  be- 
fore an  official  referee  if  the  parties 
consent  in  any  cause,  and  if  they  do 
not  consent,  in  any  cause  requiring  a 
prolonged  examination  of  documents 
or  accounts,  or  any  scientific  or  local 
investigation. 

An  official  referee  has  no  power  to 
order  judgment  to  be  entered  on  any 
question  referred  to  him  under  ss.  66, 
67  of  the  Judicature  Act,  1878.  Pon^ 
Ufez  V.  Severn,  277 


J. 


JUDGE. 

1.  Complaint  havine  been  made  to  the 
local  government  Doard  of  a  nuisance 
upon  premises  belonging  to  B.,  in  the 
borough  of  W.,  the  board  communi- 
cated with  the  town  council  of  W.,  who 
were  the  urban  sanitary  authority  un- 
der the  Public  Health  Act,  1876,  and 
required  them  to  abate  the  nuisance. 
The  council  having  made  inquiries, 
passed  a  resolution  that  steps  should 
be  taken  for  the  removal  of  the  nui- 
sance, and  took  out  a  summons  against 
B.  At  the  hearing  an  order  for  the 
abatement  of  the  nuisance  was  made. 


Two  justices  who  were  present  were 
members  of  the  town  council  when  the 
resolution  was  passed : 

JSddi  that  the  councillors  who  were 
justices  had  such  an  interest  as  might 
give  them  a  bias  in  the  matter,  that 
consequently  they  ought  not  to  have 
sat  as  justices  upon  the  hearing  of  the 
sunmions,  and  that  a  rule  for  a  certio- 
rari to  quash  the  order  must  be  made 
absolute.    Regina  v.  MiUedge,         784, 

786fiote. 


JURISDICTION. 

1.  The  Public  Worship  Act.  1874  (87  A 
S8  Vict  c  86),  s.  7,  makes  provision 
for  the  appointment  of  a  judge  of  the 
provincial  courts  of  Canterbury  and 
York.  By  s.  8  a  representation  under 
certain  circumstances  may  be  made  to 
the  bishop  of  illegal  acts  or  omissions 
in  the  performance  of  the  church  ser- 
vices, by  any  incumbent  within  his  di- 
ocese ;  and  by  s.  9  if  the  bishop  is  of 
opinion  that  proceedings  should  be 
taken  on  the  representation,  he  shall, 
if  the  parties  are  unwilling  to  submit 
to  his  directions  without  appeal,  trans- 
mit the  representation  to  tlie  archbish- 
op of  the  province,  and  the  archbishop 
"  shall  forthwith  require  the  judge  to 
hear  the  matter  of  the  representation 
at  any  place  within  the  diocese  or 
province,  or  in  London  or  Westmin- 
ster." 

A  representation  under  the  above 
act  was  forwarded  to  the  Bishop  of 
Rochester  charging  that  T.,  the  incum- 
bent of  a  parish  within  the  diocese, 
had  been  guilty  of  illegal  practices  in 
the  conduct  of  divine  service.  The 
bishop  transmitted  the  representation 
to  the  Archbishop  of  Canterbury,  and 
the  archbishop  tnereupon  by  instru- 
ment of  reauisition  required  the  judge 
to  hear  ana  determine  the  matter  of 
the  representation  "at  any  place  in 
London  or  Westminster,  or  within  the 
diocese  of  Rochester,  as  you  may  deem 
fit**  Notice  was  given  to  T.  that  the 
case  would  be  heard  in  Lambeth  Pal- 
ace, which,  although  within  the  prov- 
ince of  Canterbury,  is  neither  in  Lon- 
don, Westminster,  nor  the  diocese  of 
Rochester. 

In  July,  1876,  the  case  was  heard  ai 
Lambeth  Palace  in  his  absence,  and  he 
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was  adjudged  to  have  been  gnilty  of 
illegal  practices,  and  a  monition  was 
made  for  him  to  abstain  from  them. 
On  his  non-compliance  with  the  mo- 
nition, he  was  pronounced  gnilty  of 
contempt  and  imprisoned.  From  first 
to  last  he  took  no  notice  of  the  pro- 
ceedings, and  in  no  way  acquiesced  in 
them : 

Hddy  that  the  whole  proceeding  was 
void,  and  a  prohibition  must  be  grant- 
ed, for  the  word  "  London "  in  the  re- 
quisition could  only  be  construed  in  its 
strict  sense  as  the  city  proper  of  Lon- 
don, and  the  judge  had  no  power,  un- 
der the  act  or  otherwise,  to  sit  in  any 
place  beyond  the  limits  fixed  by  the 
i^rchbishop.    Hud^Y.  Tooth,     ^  40, 

52fioto. 

2.  The  Court  of  Appeal  has  no  jurisdic- 
tion to  entertain  an  appeal  from  a  de- 
cision of  the  Queen's  Bench  Division 
upon  a  rule  for  quashing  an  order  of 
Quarter  Sessions  as  to  the  validity  of 
a  rate  (By  Gockbum,  G.J.,  and  Brett, 
L.J. ;  Bramwell  and  Gotten,  L.JJ.,  dis- 
senting).    Begina  v.  Lfmdim,  de,     887 

Sm  Appeal,  848. 

Cbdcinal  Law,  16,  27  noU. 
Pbnaltt,  452. 
bvmittitub. 


L. 


LABCENT. 

See  CimcmAL  Law,  128,  126  note,  684, 
551,  554,  566,  670,  679,  680  note, 
605,  622,  624  note. 


LEASES. 

1.  A  lease  contained  a  covenant  by  the 
lessees  not  to  permit  any  house  that 
might  have  been  erectea  on  the  land 
demised  to  be  used  as  a  beer-shop,  or 
public  house,  or  any  theatre,  or  public 
show,  or  exhibition. 

The  assignee  of  the  lease  carried  on 
the  business  of  a  grocer  and  baker  at  a 
shop  erected  on  the  land  demised.  He 
obtained  an  excise  retail  beer  license 


for  the  sale  of  beer  to  be  consumed  off 
the  premises,  and  sold  beer  in  pursu- 
ance thereof  in  his  shop : 

Held,   a  breach    of    th6    covenant. 
JBiehop  V.  Battersby.  814, 817  noU, 


LETTEB. 
See  EviDXNCS,  629,  688  note. 


LEX  LOCL 
See  Bills  ov  Ezghamgs,  424. 


LIBEL. 

See  CftiMiKAL  Law,  68,  64  noU,  681, 
700Moe9. 

DSFAMATION,  217. 


LICENSE. 

See  Ezoisx,  829, 880  noU,  848  note,  849. 
Gaming,  885. 


LIEN. 

1.  The  lien  of  an  innkeeper  is  general, 
and  extends  to  all  goods  and  chattels 
belonging  to  his  g^^,  and  therefore  a 
chattd,  although  deposited  with  the 
innkeeper  and  placed  by  him  apart 
from  tne  personal  goods  of  the  guest, 
may  be  detained  by  him  on  account  of 
money  owing  to  him  for  the  lodging, 
food,  and  entertainment  of  the  guest 

2.  The  lien  of  an  innkeeper  over  a  chattel 
belon^ng  to  a  guest  is  waived,  if  in 
order  to  reimbuAe  himself  he  sells  it, 
and  this  rule  holds  g^ood  even  although 
the  retention  of  the  chattel  is  attended 
with  expense.     MuUiner  v.  Florence. 

890,  400  note. 
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LIGHT. 

1.  In  an  action  for  the  obstmclion  of  an- 
cient lights,  the  judge  directed  the  jnry 
that  they  were  to  consider  whether 
there  haa  been  a  sensible  diminution 
of  light,  so  as  to  make  the  plaintiff's 
premises  leas  available  for  the  pur- 
poses of  occupation  or  business,  to 
which  they  were  then,  or  miffhi  tKere- 
afler^  be  made  applicable,  and  that  the 
damages  were  to  be  estimated  accord- 
ing to  the  diminution  of  value  of  the 
premises  for  such  purposes : 

Htld^  a  right  direction,  on  the  ground 
that  the  purposes  for  which  the  prem- 
ises had  actually  been  used  white  the 
light  had  been  enjoyed,  were  not  the 
proper  measure  of  the  right.  Mwrt  v. 
Hah,  164 


LIMITATIONS,  STATUTE  OF. 

1.  Semble,  the  time  for  renewing  a  writ 
of  summons  cannot  be  extended  under 
Order  lvii,  Rule  6,  where  the  plaintiff's 
claim  would,  in  the  absence  of  such 
renewal,  be  barred  by  the  Statute  of 
Limitations  (21  Jac.  1,  c.  16).  .DoyU 
Y.  Kaufman.  807 

See  Light,  164. 


LUNATIC. 
See  Grdonal  Law,  624. 


M. 


MANDATE. 
See  BEi[iTTrru&,  217. 


MANDAMUS. 

1.  To  compel  allowance  of  particular 
kind  of  damages  in  case  of  eminent  do- 
main. QueetiY.I*oaimaater'Oeneral,  859 

See  Corporations,  2,  4  note,  178. 
Election,  Corporatk,  877. 
ExoiSE,  829,  880  note. 


MANSLAUGHTER. 
See  CBDfiHAL  Law,  664,  582,  696. 


MARRIED  WOMEN. 

See  CRiMnrAL  Law,  622,  624  noie. 
Husband  and  Wife,  862,  367  noie. 


MASTER  AND  SERVANT. 

1.  By  the  Employers  and  Workmen  Act 
(88  A  89  Vict  c  90),  s.  8,  "  In  any  pro- 
ceeding before  a  county  court  in  rela- 
tion to  any  dispute  between  an  em- 
ployer and  a  workman  arimng  out  of 
or  incidental  to  their  relataon  as  such, 
the  court  may  .  .  .  adjust  and  set  off 
the  one  against  the  other,  all  such 
claims  on  the  part  either  of  the  em- 
ployer or  of  the  workman,  arising  out 
of  or  incidental  to  the  relation  between 
them,  as  the  court  may  find  to  be  sub- 
sisting, whether  such  claims  are  liqui- 
dated or  unliquidated  and  are  for  wages, 
damages,  or  otherwise.*  By  a.  4,  *'  A 
dispute  under  the  act  between  an  em- 
ployer and  a  workman  may  be  heard 
and  determined  by  a  court  of  summary 
jurisdiction,  and  such  court  for  the  pur- 
poses of  this  act  shall  be  deemed  to  be 
a  court  of  civil  iurisdiction,  and  in  a 
proceeding  in  relation  to  any  such  dis- 
pute the  court  may  order  payment  of 
any  sum  which  it  may  find  to  be  due 
as  wages  or  damages  ....  provided 
that  ....  the  court  shall  not  exer- 
cise jurisdiction  when  the  amount  ex- 
ceeds £10." 

The  appellant  was  employed  as  a 
spinner  bv  the  respondents,  and  was 
discharged  for  neglecting  his  work,  the 
respondents  refusing  to  pay  him  wages 
in  lieu  of  notice.  He  tGK>k  proceedings 
against  them  in  the  county  court.  At 
the  hearing  no  counterclaim  or  set-off 
was  filed  or  set  up,  but  evidence  was 
produced  to  show  that  he  had  been 
guilty  of  negligence.  A  verdict  for 
£8  10«.  was  given  in  his  favor: 

Held,  that  the  respondents  were  not 

!)recluded  from  preferring  a  claim  b»- 
bre  justices  against  him  fur  wrongfully 
and  negligenUy  damaging  their  mate- 
rials, for  the  only  matter  decided  by 
^'*     'mnty  court  was  whether  there 
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mm  such  neffligenoe  on  his  part  as 
would  justify  nis  dismissal  without  no- 
tice.    HiiuUejf  Y.  HaUam,  890 

See  Criminal  Law,  128,  126  fUiU. 
Intakts,  211. 


MOTIVE, 

See  CRDfiNAL  Law,  58,  64  note,  662,  679, 

680  noU. 


MUNICIPAL  CORPORATION. 

4.  When  liable  and  when  not  to  abutting 
owner  for  change  of  gprade  of  street  or 
highway.      NuUer  y.   AccringUm,  etc 

817,  880  note. 

See  AssBSSMSNTB,  772. 


MURDER. 
See  Cbimixal  Law,  696. 


N. 


NEGLIGENCE. 

1.  The  detendant,  who  was  in  the  occupa- 
tion of  certain  preraiBee  abutting  on  a 
J)riyate  road  consisting  of  a  carriage  and 
ootway,  which  premises  he  used  for 
the  purposes  of  athletic  sports,  had 
erected  a  barrier  across  the  road  to 
preyent  persons  driyinff  yehicles  up  to 
the  fence  surrounding  his  premises  and 
oyerlooking  the  sports.  In  the  middle 
of  this  barrier  was  a  gap  which  was 
usually  open  for  the  passage  of  yehicles, 
but  which,  when  the  sports  were  ffoing 
on,  was  closed  by  means  of  a  pole  let 
down  across  it  It  was  admitted  that 
the  defendant  had  no  legal  right  to 
erect  this  barrier.  Some  person,  with- 
out the  defendant's  authority,  remoyed 
a  part  of  the  barrier  armed  with  spikes, 
commonly  called  cheyaux  de  frise,  from 
the  carriageway  whore  the  defendant 


had  placed  it,  and  put  it  in  an  upright 
position  across  the  footpath.  The  plain- 
tiff, on  a  dark  night,  was  lawfully  pass- 
ing along  the  road  on  his  way  from  one 
of  the  houses  to  which  it  led.  He  felt 
his  way  through  the  opening  in  the 
middle  of  the  barrier,  and  getting  on 
to  the  footpath  was  proceeding  fuong 
it  when  his  eye  came  in  contact  with 
one  of  the  spikes  of  the  cheyaux  de  frise 
and  was  injured.  It  was  not  suggested 
that  the  plaintiff  was  guilty  of  any  neg- 
ligence contributing  to  the  accident, 
and  the  jury  found  that  the  use  of  the 
cheyaux  de  frise  in  the  road  was  dan- 
gerous to  the  safety  of  the  persons 
using  it: 

Heid,  that  the  defendant,  haying  un- 
lawfully placed  a  dangerous  instrument 
in  the  road,  was  liable  in  respect  of  in- 
juries occasioned  by  it  to  the  plaintiff, 
who  was  lawfulljr  using  the  road,  not- 
withstanding the  fact  that  the  imme- 
diate cause  of  the  accident  was  the 
interyening  act  of  a  third  party  in  re- 
moying  the  dangerous  instrument  from 
the  carriageway,  where  defendant  had 
placed  it,  to  the  footpath.  Clark  y. 
Chambers.  296,  807  note. 

See  Highways,  748,  749  note. 


NEW  TRIAL. 

1.  The  court  will  grant  a  new  trial,  in 
an  action  for  personal  injuries  sus- 
tained through  the  defendants'  negli- 
gence, on  the  ground  of  the  inadequacy 
of  the  damages  found  by  the  jury,  when 
it  appears  upon  the  facts  proyed  that 
the  jury  must  haye  omitted  to  take  into 
consideration  some  of  the  elements  of 
damage  properly  inyolyed  in  the  plain- 
tiff's claim.  FhUlips  y.  South  West- 
em,  etc.,  844,  847  note. 


o. 


OBSCENE  BOOKS. 

1.  A  section  in  an  act  of  Parliament 
taking  away  the  eerOarari  held  not  to 
apply  in  the  case  of  a  total  absence  of 
jurisdiction. 
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2.  An  order  by  a  magistrate  for  the  de- 
Btmctioii  of  obfloene  books  under  20  & 
21  Vict.  c.  88,  8.  1,  is  bad  if  it  merely 
states  that  the  magbtrate  was  satisfied 
that  the  books  were  obscene,  but  not 
that  he  was  satisfied  that  the  publi- 
cation of  them  would  be  a  misdemeanor, 
and  proper  to  be  prosecuted  as  such. 
MaUtr  of  BrodUtugK       419,  428  noU, 

See  Cbhonal  Law,  482,  615  note. 


OFFICER. 

1.  Th«  court  refused  to  grant  a  rule  for 
a  qw>  warranto  information  i^)pUed  for 
by  the  former  occupant  of  an  ofiSce,  on 
the  ground  that  his  dismiHsal  from  office 
had  been  illegal,  when  they  were  satis- 
fied that  if  reinstated  he  might  legally 
and  would  be  dismissed  again  immedi- 
ately. 

aemble,  that  a  resolution  of  a  local 
board,  dismissing  an  officer,  was  not  a 
resolution  rescinding  the  resolution  by 
which  he  was  appointed,  within  the 
meaning  of  a  by-law  wiUi  respect  to 
the  rescission  of  resolutions  of  Uie  local 
board.    Maiier  of  Bxchards,  822, 

825  note. 

See  CaiMiKAL  Law,  664. 
JunoB,  784,  785  note, 
Pebju£T,  586,  589  note. 


ONUS. 
See  Imsukancb,  Marinx,  471. 


ORDINANCES. 

1.  The  Elementary  Education  Acts,  88 
<fc  84  Vict  c.  75,  s.  90,  and  86  A  87 
Vict.  c.  86,  second  schedule,  which  im- 
pose a  penalty  for  the  offence  of  per- 
sonating any  one  entitled  to  vote  at  the 
election  of  a  school  board,  do  not  in- 
clude the  offence  of  personation  at  the 
voting  for  a  resolution  for  application 
for  a  school  board;  and  an  Order  in 
Council  purporting  to  be  made  under 
the  above  acts,  and  imposing  a  penalty 
upon  any  one  guilty  of  such  ofience,  (% 
invalid.     Queen  v.  Sankey,  881 


OWNER. 

See  AssEBSMKNTC,  772. 
Crdonal  Law,  656. 


P. 


PAROL  EVIDENCE. 
See  DnfUKEAGB,  766. 


PARTNERSHIP. 

1.  The  plaintiff  and  C.  were  partners,  and 
the  defendants,  L.  and  P.,  carried  on, 
in  purtnership,  the  business  of  ship- 
brokers.  C.  bdng  in  debt  to  the  plain- 
tiff and  being  pressed  by  him  for 
payment,  delivered  to  him  two  bills 
purporting  to  be  accepted  in  the  part- 
nership name  of  the  defendants;  at  the 
time  of  handing  over  the  bills  to  the 
plaintiff,  no  drawer's  name  had  been 
filled  in,  but  C.  stated  to  him  that  the 
consideration  consisted  of  coals  sup- 
plied. The  plaintiff  received  the  bim, 
Detievin^  that  they  had  been  lawfully 
accepted;  but  he  afterwards  began 
to  suspect  that  there  was  somethmg 
wrong.  After  hi|  suspicions  had  been 
aroused,  he  filled  in  the  names  of  his 
firm  as  drawers.  It  afterwards  ap- 
peared that  F.  had  accepted  the  bills 
without  the  authority  of  L. : 

Heldf  that  the  plaintiff  could  not  re- 
cover upon  the  bills  sgainst  L.  Ho- 
garth V.  Laiham,  517 


PASSENGERS. 

See  Railway  Compant,  268,  268 
792,  794  note. 


note. 


PAUPERS. 

1.  Under  the  Divided  Parishes  Act  (89  A 
40  Vict  c.  61),  s.  86,  which  enacts 
that — ^no  person  shall  be  deemed  to  have 
derived  a  settlement  from  any  other 
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person,  whether  by  parenta^,  estate, 
or  otherwise,  except  in  the  case  of  a 
wife  from  her  husband,  and  in  the  case 
of  a  child  under  the  age  of  sixteen, 
which  child  shall  take  the  settlement 
of  its  father  or  of  its  widowed  mother, 
as  the  case  may  be,  up  to  that  age,  and 
shall  retain  the  settlement  so  taken  un- 
til it  shall  acquire  another— children 
under  the  age  of  sixteen  gain  no  set- 
tlement by  a  second  marriage  of  their 
widowed  mother.  Guardian*  v.  Ouar- 
diatu,  811 

2.  Under  89  &  40  Vict.  c.  61,  s.  84,  which 
enacts  that  "where  any  person  shall 
have  resided  for  the  term  of  three 
years  in  any  parish,  in  such  manner 
and  under  such  circumstances  in  each 
of  such  years  as  would  in  accordance 
with  the  several  statutes  in  that  behalf 
render  him  irremovable,  he  shall  be 
deemed  to  be  settled  therein  until  he 
shall  acquire  a  settlement  in  some  other 
parish  by  a  like  residence  or  other- 
wise ": 

Heldf  that  a  person  who  had  resided 
in  a  parish  for  a  term  of  three  years, 
and  who  continued  to  reside  there  until 
the  passing  of  the  act,  but  who,  during 
the  period  subsequent  to  the  three 
years,  was  in  receipt  of  relief  from  the 
parish,  acquired  a  settlement  therein 
under  the  section.  Regi^ia  v.  Bramp- 
ton Union,  888 

Bee  Pooa,  277. 


PENALTY. 

1.  The  iustices  cannot  order  imprison- 
ment m  default  of  payment  of  a  pen- 
alty under  86  ^  86  Vict.  c.  94,  s.  61, 
subs.  2,  unless  there  has  first  been  an 
order  for  a  distress.  There  is  no  juris- 
diction to  order  imprisonment  under 
that  sub- section  in  the  first  instance 
without  a  distress  warrant,  when  it  ap- 
pears that  the  defendant  has  no  goods 
whereon  to  levy. 

2.  Per  Cockbum,  C.J. :  The  2d  sub-sec- 
tion of  the  61st  section  of  86  &  86  Vict, 
c.  94,  applies  to  cases  where  a  pecu- 
niary penalty  only  is  attached  by  the 
act  to  an  offence,  not  to  cases  where  a 
period  of  imprisonment  other  than  that 
given  by  the  61st  section  is  given  as 
an  alternative  punishment.  Matter  of 
£roufn.  452 


PERFORMANCE. 
See  PaiNOiFAL  and  Subbtt,  402,  414  note. 


PERJURY. 
See  Criminal  Law,  686,  689  note. 


"  PERSON." 
See  Statute,  776,  788  note. 


POOR. 

1.  An  order  for  the  removal  of  a  pauper 
to  the  place  of  his  birth  settlement,  con- 
firmed by  sesdons  subject  to  a  case, 
was  quashed  on  the  ground  that  the 
facts  showed  a  settlement  which  the 
pauper  derived  from  his  grandfather. 
Between  the  order  at  sessions  and  the 
decision  upon  the  case,  the  act  89  <k  40 
Vict.  c.  61,  abolishing  a  derivative  set- 
tlement, such  as  that  above  mentioned, 
became  law,  and  a  fresh  order  for  the 
removal  of  the  pauper  to  the  place  of 
his  birth  settlement  was  made : 

Held,  that  such  order  must  be 
quashed,  for  the  quashing  of  the  first 
order  was  a  conclusive  adjudication  of 
a  settlement  of  the  pauper,  inasmuch 
as  the  facts  upon  which  it  proceeded 
were  unaltered,  and  its  validity  could 
not  be  affected  by  a  subsequent  change 
in  the  law,  and  further,  because  it  must 
be  taken  to  be  an  order  "  pending"  at 
the  date  of  the  act,  and  therefore  under 
8.  86  excluded  from  its  operation. 
Guardians,  etc,  v.  Overeeere,  277 

2.  By  89  A  40  Vict.  c.  61,  s.  86,  no  per- 
son shall  be  deemed  to  have  derived  a 
settlement  from  any  other  person, 
whether  by  parentage,  estate,  or  other- 
wise, except  in  the  case  of  a  wife  from 
her  husband,  and  in  the  case  of  a  child 
under  the  age  of  sixteen,  which  child 
shall  take  the  settlement  of  its  father 
or  of  its  widowed  mother,  as  the  case 
may  be,  up  to  that  age,  and  shall  re- 
tain the  settlement  so  taken  until  it 
shall  acquire  another  .  .  .  .  If  any 
child  in  this  section  mentioned  shall 
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not  haTe  aoqnired  a  setUement  for 
itself,  or  being  a  female  shall  not  hare 
acqnbed  a  settlement  from  her  hus- 
band, and  it  cannot  be  shown  what 
settlement  snch  child  or  female  de- 
rived from  the  parent  without  inquir- 
ing into  the  derivatiye  settlement  of 
such  parent,  snch  child  or  female  shall 
be  deemed  to  be  settled  in  the  parish 
in  which  he  or  she  was  bom  : 

Held,  that  the  wife  of  a  man  who 
had,  while  under  the  age  of  sixteen 
and  before  the  passing  of  the  act,  de- 
rived a  settlement  from  his  lather, 
took  this  derivative  settlement  <tf  her 
husband,  and  not  his  birth  settlement; 
for  the  settlement  which  a  son  while 
under  the  age  of  sixteen  derives  frt>m 
his  fiither  is  excluded  from  the  <^ra- 
tion  of  the  section  so  fiv  as  it  aboUahes 
derivative  settlementsi  TarmmUk  v. 
Lfrndim.  214 

See  Paufkbs^  888. 


POSSESSION. 
See  CaiMDiAL  Law,  661,  678. 


PJEtESCSIPriON. 

See  L16BT,  164. 

Suffoet,  70ft,  746 


PRESITMPTION. 
See  ImuKASCB,  Mabdoe,  471. 


PRINCIPAL  AND  AGENT. 

L  Wluch  of  two  innocent  persons  to  suf- 
fer.  Babeoik  y,  Lawmm,    881,887iwfe. 


See  CaiMEf  Ai.  Law,  68,  M  leoU,  666,  670, 
620. 
HcsBAxn  ABB  Wm,  862,  867  note. 
Iludoal  AomKDaDRS^  468,  466,  468 


►,  617. 


PRINCIPAL  AND  SURETY. 

1.  The  plaintiir  having  agreed  to  let  to 
G.  B.,  as  yearly  tenant,  a  Cum,  uidod- 
ing  certain  hill  pastures  and  a  flock  of 
700  sheep,  the  defendant  gave  the  plain- 
tiff a  bond  to  secure  the  re^eliveiy  to 
him  at  the  <md  of  the  tenancy  of  the 
flock  in  good  order  and  condition.  In 
November  the  plaintiff  gave  G.  &  a 
notice  to  quit,  which  was  ineffectual  to 
determine  the  tenancy  at  the  expira- 
tion of  the  then  current  year.  G.  fi. 
objected  to  the  insuffideocy  of  the  no- 

•  tice,  and  on  the  8th  of  April  entered 
into  an  agreement  with  the  plaintiff 
that  G.  B.  should  surrender  a  field  to 
the  plaintiff,  that  G.  B/s  rent  should 
be  reduced  £10,  and  the  notice  to  quit 
should  be  considered  as  withdrawn. 
G.  B.  then  continued  tenant  of  the 
fium,  less  the  field,  at  the  reduced  rent. 
In  October,  1876,  the  plaintiff  gave  G. 
B.  notice  to  quit  on  the  10th  or  April, 
1877.  On  g^viog  up  the  fium  it  was 
ascertained  that  the  flock  was  rednced 
in  number  and  deteriorated  in  quality 
and  value,  and  the  plaintiff  sued  the 
defendant  on  his  bond : 

Held,  by  Brett,  Cotton,  and  Theager, 
L.JJ.,  that  neither  the  giving  of  the 
notice  to  quit  and  its  withdrawal,  nor 
the  surrender  of  the  field  and  the  re- 
duction of  the  rent^  created  a  new  ten- 
ancy. 

2.  Hdd,  also,  by  Cotton  and  Thesiger, 
L.JJ.,  Brett,  LJ.,  dissenting,  that  the 
contract  of  the  surety  was  that  the 
flock  should  be  delivmd  up  in  good 
condition  together  with  the  Cum  as 
originally  demised  to  the  tenant ;  thai 
the  surety  ought  to  have  been  asked 
to  decide  wheUier  he  would  assent  to 
the  variation  in  the  terms  of  the  let- 
ting, and  not  having  been  asked  to  as- 
sent he  was  discharged  from  liability. 

8.  At  the  trial  the  judge  left  it  to  the  ju- 
ry to  say  whether  Uie  new  agreement 
with  the  tenant  had  made  any  substan- 
tial or  material  ^fference  in  the  rela> 
tion  between  the  parties,  as  regarded 
the  tenant's  capacity  to  fulfil  the  condi- 
tion of  the  bond : 

Hdd,  by  Cotton  and  Thesiger,  LJ J., 
Brett,  L.J.,  dissenting,  that  the  qnea- 
tiom  was  one  which  ooefat  not  to  have 
been  snbnutted  to  a  jury;  that  the 
surety  was  the  sole  pidge  whether  it 
was  reasonable  that  he  mould  remain 
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liable  notwithstanding  the  new  agree- 
ment,   ffolme  Y.  BruntkilL  402, 

414  note. 


PRIVILEGBD  COMMUNICATION. 
See  ETmnNOX,  629,  68S  note. 


PRIZE  HGHT. 


Set  Cbiminal  Law,  676. 


PROHIBITION. 
See  Jurisdiction,  40,  62  note. 


PROPERTY,  RESTITUTION  OP 
STOLEN. 

See  CuMniAL  Law,  666. 


PROTEST. 


Bee  Bills  of  Exghangs,  424. 


PROXIES. 
See  Elbotiov,  CoapoBATi,  877. 


PUBLICATION. 
See  Dkfault,  169, 172  note. 


PUBLIC  OFFICER. 
See  OmcEM, 

28  Eng.  Rep. 


PURCHASER. 

1.  Which  of  two  innocent  persons  to  suf- 
fer.   Babooek  y.  Laweon,  881, 

837  note. 


0- 


QUO  WARRANTO. 
See  Omoia,  822,  826  note. 
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RAILWAY  COMPANY. 

1^  When  compelled  by  mandamns  to  ex- 
ercise francmise  and  to  compel  to  erect 
a  bridge.    Matter  of  Bristol,  etc         2, 

4  note. 

2.  By  8  Vict  c.  20,  &  108 :  **  If  any  per- 
son, having  paid  his  fare  for  a  certain 
distance,  Imowingly  and  wilfully  pro- 
ceed in  any  such  carriage  beyond  such 
distance,  without  previously  paving  the 
additional  fare  ....  and  with  intent 
to  avoid  payment  thereof,  he  shall  for 
every  such  offence  forfeit  40«."  By 
a  108 :  '*  The  company,  subject  to  this 
and  the  special  act,  may  make  regula- 
tions for  regulating  the  travelling  up- 
on or  using  and  working  the  railway." 
By  s.  109:  "For  better  enforcing  the 
allowance  of  all  and  any  of  such  regu- 
lations, it  shall  be  lawral  for  the  com- 
pany subject,  Ac,  to  make  by-laws 
....  provided  that  such  by-laws 
be  not  repugnant  to  the  laws  of  that 
part  of  tne  United  Kingdom,  where 
the  same  are  to  have  effect,  or  to  the 
provisions  of  this  or  the  special  act" 
Dj  a  by-law  made  under  the  above  act 
**any  person  travelling  without  the 
special  permission  of  some  duly  au- 
tnorized  servant  to  the  company,  or  by 
a  train  of  a  superior  class  to  that  for 
which  his  ticket  was  issued,  is  hereby 
subject  to  a  penalty  not  exceeding  40«., 
and  shall  in  addition  be  liable  to  pay 
hiB  fare  according  to  the  class  of  car- 
riage in  which  he  is  travelling  from  the 
station  where  the  train  originally  start- 
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ed,  unlees  he  shows  that  he  had  no  in- 
tention to  defrand." 

The  appellant  was  ooDTicted  in  a 
penalty  of  10>.  under  this  b^-law  for 
travelung  in  a  first-class  carnage  with 
only  a  second-class  ticket ;  but  it  was 
found  as  a  fact  that  he  had  no  intention 
to  defraud  the  company : 

Ifeldj  that  the  conviction  must  be 
quashed,  for  without  deciding  whether 
tiic  by-law  did  or  did  not  make  proof 
of  the  absence  of  fraudulent  intention 
an  exemption  from  the  penalty  as  well 
as  from  the  extra  &re,  it  was,  if  it 
made  the  fraudulent  intention  immate- 
rial in  the  case  of  the  penalty,  repug- 
nant to  8  Yict  a  20,  B.  103,  and  ultra 
vires  the  company.    Beniham  y.  Boyle, 

268,  268  note. 

8.  The  respondent  who  was  trayelling  on 
the  G.  W.  Railway  in  a  train  going  to 
N.  produced  the  "forward  hufof  a 
tourist  return  ticket  from  L.  to  N.  and 
back.  This  ticket  had  been  originally 
issued  to  another  person  and  was  stated 
on  the  back  thereof  to  be  not  transfer- 
able. The  original  taker  had  used  the 
ticket  as  far  as  H.  on  the  way  from  L. 
to  N.,  but  then  proceeded  on  a  differ- 
ent route  and,  conseonently  not  having 
given  up  the  forward  half  of  the  ticket, 
sold  it  to  the  respondent  who  was  trav- 
elling with  it  between  H.  and  N. : 

Heldf  that  the  respondent  was  liable 
to  be  convicted  under  8^9  Vict 
c  20,  s.  108,  for  travelling  without  hav- 
ing previously  paid  his  fare  with  intent 
to  avoid  payment  thereot  Lanffdon  v. 
HiAodh.  792,  794  naU. 

See  Carriers. 

EmifRNT  Domain,  287. 


RAPE. 
See  Criminal  Law,  6i8,  650  note. 


REAL  ESTATE. 

1.  By  a  canal  company's  special  act,  it 
was  provided  that  the  lands  of  the  com- 
pany, whether  covered  with  water  or 
not,  and  also  all  dwelling  houses, 
wharves,  warehouses,  lockhousos,  and 
other  houses  of  the  company,  should 


be  ratable;  the  lands  according  to 
their  quantity  and  quality,  and  the 
dwelling  houses,  <fcc.,  acooniing  to  the 
nature  and  respective  uses,  dimensions, 
and  descriptions  thereof;  and  should 
be  charged  and  assessed  in  like  manner 
as  lands  of  a  like  quality  and  dwelling 
houses,  dc,  of  alike  and  similar  dze, 
nature,  dimension,  or  description  in 
the  respective  parishes  where  the  same 
should  be  situate,  were,  or  should  be 
assessed  or  charged.  The  lands  ad- 
joining the  canal  were  all  built  upon, 
and  the  assessment  committee  sought 
to  assess  the  canal  and  towing-path 
on  the  following  principle.  They  as- 
sumed the  area  occupied  thereby  to 
be  covered  by  buildings  similar  in 
ratable  value  to  the  buildings  adjoining 
the  .canal,  allowing  for  necessary  roads^ 
access,  Ac,  and  then  took  a  proportion- 
ate part  of  such  ratable  value  as  rep- 
resenting the  ratable  valne  of  the  lands 
so  covered  as  distinguished  from  the 
buildings : 

Held^  that,  the  canal  ought  to  be 
rated  in  like  manner  as  land  of  the  like 
quality  in  the  pariah  uncovered  with 
buildings,  the  value  of  which  might  be 
increased  from  time  to  time  by  circam- 
stances,  and  that  the  mode  of  assess- 
ment proposed  by  the  assessment  com- 
mittee was  therefore  incorrect.  Re^ 
genU  Canal  v.  SL  Paiterae,  etc.  69, 

76  fide. 
See  Taxation. 


RECEIVING  STOLEN  GOODS. 
See  Criminal  Law,  584. 


REMITTITUR 

1.  An  order  was  made  under  80  A  SI 
Vict  c.  142,  s.  10,  remitting  an  action 
to  the  county  court  unless  security  was 
given  for  costs  within  a  week.  The 
plaintiff  did  not  give  security  within 
the  time  limited,  but  after  that  time 
applied  for  and  obained  an  order  ex- 
tending the  time  for  giving  security  : 
Hela,  thai  until  uie  piaintilF  had 
lodged  the  writ  and  order  remitting 
the  action  with  the  registrar  of  the 
county  court  in  accordance  with  the 
10th  section  of  30  d;  SL  Vict  c  14i, 
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8.  10,  the  action  remained  in  the  supe- 
rior court,  and  cooBeqaently  there  was 
jurisdiction  to  make  the  order  extend- 
ing the  time  for  giving  security.  Wdp- 
ly  y.  BuhL  76,  78  mU. 

2.  An  order  was  made  under  Order  zxiz. 
Rule  1,  dismissing  an  action  for  want 
of  prosecution,  unless  a  statement  of 
claim  should  he  delivered  within  a 
week.  The  week  having  expired,  and 
no  statement  of  claim  having  been  de- 

I  livered: 

Held,  that  the  action  was  at  an  end, 
and  there  was  no  jurisdiction  to  make 
an  order  subsequently  extending  the 
time  for  delivery  of  the  statement  of 
claim.  WhUlUr  v.  Hancock,  79 

8.  An  order  was  made  under  80  &  81 
Vict,  a  142,  8.  10,  remitting  an  action 
to  be  tried  In  the  county  court,  unless 
security  should  be  s^ven  for  costs 
within  a  week.  The  ^intiff  failed  to 
comply  with  the  condition  stated  in 
the  order,  but  did  not  lodge  the  writ 
and  order  with  the  reg^trar  of  the 
county  court,  pursuant  to  s.  10,  and, 
after  the  time  mentioned  in  the  order 
had  elapsed,  obtained  a  second  order 
extending  the  time  for  giving  the  se- 
curity: 

ffudf  aflSrming  the  judgment  of  the 
Queen's  Bench  Division,  that  until  the 
plMntiff  had  lodged  the  writ  and  order 
remitting  the  action  with  the  registrar 
of  the  county  court  the  action  remained 
in  the  superior  court,  and  consequent- 
ly there  was  jurisdiction  to  make  the 
order  extending  the  time  for  giving  se- 
curity.    Weljoly  V.  BuhL  281 


RESIDENCE. 
See  Pooa  Law,  214. 


RESTITUTION  OF   STOLEN  PROP- 
ERTY. 

See  Criminal  Law,  666. 


s. 

SECURITY  FOR  COSTS. 

1.  A  defendant  who  admits  the  cause  of 
action  sued  upon  and  sets  up  a  counter- 


claim founded  upon  a  distinct  claim,  is 
not  entitied  to  security  for  costs  from 
the  plaintiff,  a  foreigner  residing  with- 
out the  jurisdiction.  Winterfidd  v. 
BradnuM,  298 


SERVICE. 


See  Detaitlt,  169,  172  note,  818. 


SETTLEMENT 
See  Pooh  Law,  214. 


SEVERAL  OFFENCEa 
See  Cedonal  Law,  666. 


SEWERS. 
See  AssEssMBNTS,  772. 


SLANDER. 
See  Defamatiox,  217. 


SPARRING  MATCa 
See  Crdunal  Law,  576. 


STAMPS. 

1.  A  deed,  purporting  to  appoint  a  new 
trustee,  appeared  when  tendered  in  evi- 
dence to  be  sufficiently  stamped  ac- 
cording to  the  law  in  force  on  the  day 
when  it  was  dated,  but  it  was  proved 
to  have  been  executed  some  years 
previously,  and  the  stamp  according 
to  the  law  then  in  force  was  insufficient : 
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ffddt  <m  the  constniction  of  38  A  84 
Vict  a  97,  B8. 15,  16, 17,  that  the  deed 
ooold  not  be  admitted  in  evidence. 
Clarke  y.  Hoehe.  167 


STATUTE. 

1.  In  sects.  1,  15,  of  the  Pharmacy  Act, 
1868  (31  A  32  Wet  c.  121)— which  pro- 
hibit under  a  penalty  any  person,  not 
being  a  duly  r^stered  pharmacentical 
chemist,  Ac,  from  keepmg  open  shop 
for  the  sale  of  poisons  or  using  the 
name  of  chemist  or  druggist  .  .  .  — ^the 
word  "  person  "  includes  a  corporation, 
and  the  penalty  may  be  recovered 
from  an  incorporated  company  for 
keeping  a  chemist's  shop  as  described 
in  the  act,  although  the  business  of 
such  shop  is  managed  by  duly  regis- 
tered chemists  as  servants  of  the  com- 
pany. FharmaeeiUical,  etc. ,  y.  London, 
eie,  776,  788  note. 

See  Day,  751,  754  note. 


STREETS. 

JSee  AssBssxKifTS. 
Highways. 
Municipal  CoapoRATiOMa. 

NSGLIGKNCS. 


SUFFER. 

1.  Which  of  two  innocent  persons  to  suf- 
fer.    Baboock  y.  Laweon,  831,  837  note. 


SUPPLEMENTARY  PROCEEDINGS. 
JSee  Attaohmsnt,  194,  196  note. 


SUPPORT. 

1.  In  an  action  by  the  owners  of  a  fac- 
tory against  the  defendants  for  exca- 


vatinff  the  soil  of  an  adjoining  house 
in  sucn  a  manner  as  to  leave  the  founda- 
tion of  part  of  the  foctory  without 
sufficient  lateral  support,  and  thereby 
causing  it  to  &11,  it  appeared  that  the 
two  buildings  had  apparently  been 
erected  at  the  same  time,  and  were  esti- 
mated to  be  upwards  of  100  years  old. 
Both  had  been  occupied  as  dwelling 
houses  until  about  twenty-seven  years 
before  the  accident,  but  the  plaindflfs* 
predecessor  had  then  converted  his 
house  into  a  coach  factory,  removing 
the  internal  walls,  and  erecting  a  stadi 
of  brickwork  which  both  served  as  a 
chimney  stack,  and  supported  the 
girders  which  had  to  be  put  up  to  sus- 
tain the  floors.  The  defenftonts,  in 
taking  down  the  adjoining  house  and 
in  di^ng  cellars  which  had  not  pre- 
viously existed,  left  a  support  for  the 
chimney  stack  which  proved  insuffi- 
cient, and  it  fell,  drawing  after  it  the 
entire  factory : 

Held,  by  the  majority  of  the  court 
(Cockburn,  C.J.,  and  Mellor,  J.),  that 
the  defendants  were  entitled  to  judg- 
ment, for  first,  no  grant  of  a  right  of 
lateral  support  for  the  &ctory  by  the 
adjacent  land  could  be  presumed  from 
the  enjoyment  of  such  support  by  the 
plaintiff  for  twenty  years,  inasmuch  as 
the  owners  of  this  land  never  had  any 
power  to  oppose  the  conversion  of  the 
dwelling  house  into  a  factory,  and  had 
no  reasonable  means  of  resisting  or 
preventing  the  enjoyment  by  such  fac- 
tory of  lateral  support  from  the  ad- 
joining soil,  and  for  the  same  reason 
such  support  was  not  an  easement 
which  had  been  enjoyed  for  twenty 
years  within  the  Prescription  Act  (2  i 
8  Wm.  4,  c.  71,  s.  2),  as  it  could  not  be 
said  to  have  been  enjoyed  by  a  person 
claiming  right  thereto  and  without  in- 
terruption. 

2.  By  Lush,  J.,  dissenting,  that  after 
twenty  years'  enjoyment  without  physi- 
cal obstruction  of  such  support  for  the 
land  with  the  factory  upon  it,  it  must 
be  presumed  that  it  had  been  enjoyed 
by  virtue  of  some  grant  or  agreement ; 
that  the  mere  absence  of  assent  on  the 
part  of  the  adjoining  owner  was  im- 
material, and  that  the  plaintiff  was 
entitled  to  judgment.  An^ue  v.  2>a^ 
ton,  80,  122  HoU. 

8.  The  right  to  the  support  of  a  building 
by  the  adjacent    sou  of  an  acQaoent 
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owner  is  not  a  nataral  right  of  proper- 
ty; it  is  an  easement  which  may  be 
acauired  by  prescription  from  the  time 
of  legal  memory,  or  by  gprant  express 
or  implied,  but  it  is  not  an  easement 
within  the  Prescription  Act  (2  A  8 
Wm.  4,  c.  71).  It  may  also  be  acquired 
by  the  circumstance  that  the  building 
has  stood  for  twenty  years,  if  during 
that  period  the  owner  of  the  adjacent 
soil  knew  or  might  have  known  that 
the  building  was  thereby  supported, 
and  if  he  was  capable  of  making  a 
CTant;  and  (by  Cotton  and  Thesizer, 
L.JJ.,  as  to  this  Brett,  L.J.,  dissenting) 
after  twenty  years*  enjoyment  in  point 
of  fact  of  £ne  support  to  the  building 
the  claim  to  it  as  matter  of  right  wiU 
not  be  defeated  by  proof  that  no  grant 
of  the  easement  was  ever  made. 

By  Cotton  and  Thesiger,  L.JJ.,  af- 
firming Bower  v.  Peaie  (l  Q.  B.  D., 
821),  where  a  contractor  has  been  em- 
ployed to  do  work  which  In  its  nature 
IS  oangerous  to  a  neighboring  prop- 
erty and  damage  results  from  the 
work,  the  employer  is  liable  to  com- 
pensate the  owner  of  the  neighboring 
property,  although  the  contractor  is 
competent  and^e  has  been  directed  by 
the  employer  to  take  proper  precau- 
tions in  executing  the  work. 

4.  For  more  than  twenty  years  before 
1840  two  dwelling  houses  of  consider- 
able age  had  stood  side  by  side ;  in  that 
year  one  of  them  was  converted  into  a 
factory,  the  internal  walls  being  re- 
moved, and  the  girders,  which  sup- 
ported the  upper  floors  of  the  factory, 
being  let  into  a  large  chimney-stack, 
the  foundations  of  which  being  in  con- 
tact with  the  soil  under  the  adjoining 
house  the  lateral  pressure  upon  that 
soil  was  materially  increased.  The 
owner  of  the  adjoining  house  did  not 
assent  to  these  idterations.  The  plain- 
tiffs became  possessed  of  the  factory, 
and  after  it  had  stood  for  twenty-seven 
years  the  defendanto  C.  contracted  with 
the  defendant  D.  to  pull  down  the  ad- 
joining house  and  to  excavate  the  soil 
forming  ito  site.  D.  employed  N.  to  do 
the  excavations;  in  consequence  of 
these  excavations,  which,  however, 
were  not  done  negligently,  the  founda- 
tions of  the  chimney-stack  of  the  plain- 
tiffs' factory,  being  deprived  of  the 
support  of  the  adjacent  soil,  g^ve  way. 
An  action  having  been  brought  to  re- 
cover damages  for  excavating  without 


leaving  sufficient  support  to  the  chim- 
ney-steck,  the  foregoing  facts  were 
proved,  but  it  did  not  appear  that  the 
owner  of  the  house  puUea  down  by  the 
defendanto  had  been  aware  of  the  pre- 
cise nature  of  the  alterations  made 
when  the  building  occupied  by  the 
plaintiff  had  been  converted  into  a 
lactory,  and  it  was  admitted  that  since 
the  conversion  he  had  not  by  deed 
g^ranted  any  easement  of  support  in 
respect  of  the  factory.  At  the  close 
of  the  plaintifib*  case,  the  judge  held 
that  the  defendanto  C.  and  D.  were 
liable  for  the  acto  of  N.,  and  that  as 
more  than  twenty  years  had  elapsed 
since  the  conversion  of  the  building 
occupied  by  the  plain1i£b  into  a  fac- 
tory, it  had  acquired  an  absolute  right 
to  the  support  of  the  adjacent  land, 
whether  or  not  the  owner  of  the  house 
pulled  down  by  the  defendanto  had  had 
notice  of  the  alterations,  and  that  the 
right  of  support  did  not  depend  upon 
the  implication  of  a  grant,  and  he  di- 
rected the  jury  to  find  for  the  plain- 
tiffis: 

Held,  by  Cotton  and  Thesiger,  L. JJ., 
overrulinff  the  judgment  of  the  major- 
ity of  the  Queen's  Bench  Division, 
Brett,  L.J.,  dissenting,  that  upon  these 
&ote  the  defendanto  were  not  entitled 
to  judgment  for  the  enjoyment  during 
more  than  twenty  years  of  the  support 
in  point  of  fact  radsed  a  presumption 
that  the  occupiers  of  the  plaintiflb' 
factory  were  entitled  thereto  as  matter 
of  right,  and  the  circumstance  that  no 
flp*ant  of  the  easement  of  support  had 
been  made  was  not  material ;  out  that 
the  defendanto  were  entitled  to  a  new 
trial  on  the  ground  that  they  might 
rebut  the  presumption  by  evidence 
either  that  the  owner  of  the  house 
pulled  down  by  the  defendanto  did 
not  know  the  nature  of  the  alterations 
made  when  the  building  occupied  by 
the  plainti&  was  converted  into  a  fac- 
tory, or  that  he  was  incapable  of 
making  a  grwit. 

6.  By  Brett,  L.J.,  that  as  it  had  been  ad- 
mitted that  no  grant  by  deed  of  the 
right  of  support  for  the  factory  had 
ever  been  made,  no  easement  had  been 
acquired  from  the  enjoyment  in  fact 
for  twenty  years  of  the  support  of  the 
adjacent  soil,  and  that  the  defendanto 
were  entitled  to  judgment.  Angut  y. 
Daltm.  706,  746  note. 
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T. 


TAXATION. 

1.  In  aasesriiig  shipbnilding  premises  to 
the  poor-rmte»  the  value  of  machiiiery 
attadied  to  the  premises  is  to  be  taken 
into  consideration  in  asoertuning  their 
ratable  valne  where  snch  macMnery, 
though  some  of  it  may  be  capable  of 
beinf  removed  without  injury  to  itself 
or^e  freehold,  is  essentially  neces- 
sary to  the  shipbuilding  business  to 
which  the  premises  are  devoted,  and 
intended  to  remain  permanently  at- 
tached to  them  so  long  as  they  are  ap- 
plied to  thdr  present  purpose.  Laing 
V.  BtMhopieearmauih.  278 

a.  By  4  Wm.  A  M.  cl,  s.  26.  the  sites 
of  hospitals  were  rendered  exempt  from 
chargisability  to  land  tax.  In  88  Geo. 
8,  c.  6,  s.  25  (rendered  perpetual  by  88 
Geo.  8,  a  60,  s.  1)  this  exemption  was 
repeated.  By  88  Geo.  8,  c  5,  a.  29, 
all  such  lands  "  belonging  to  any  hos- 
pital ....  as  were  assessed  in  the 
fourth  year  of  the  reign  of  King  Wil- 
liam and  Queen  Mary"  were  to  be 
charged  with  the  land  tax:  but  no 
other  lands  ''then  belonging  to  any 
hospital  **  were  to  be  assessed. 

An  hospital,  erected  and  chartered 
before  4  Wm.  A  M.  c  1,  was  main- 
tained until  1849,  when,  pursuant  to  a 
decree  of  the  Court  of  Chancery,  the 
almshouses  of  which  it  consisted  were 
taken  down  and  rebuilt  upon  another 
spot :  the  former  site  of  the  hospital 
was  then  let  to  the  plaintiff: 

Sdd^  reversing  the  judgment  of  the 
Queen's  Bench  Division,  that  the  ex- 
emption from  chargeability  for  land  tax 
continued  after  the  site  had  been  let  to 
theiphdntaff:     BabbiitY.Ccx.  285 

8.  The  Metropolis  Management  Amend- 
ment Act  (25  A  26  Vict.  c.  102),  s.  58, 
enacts  that^  "  where  any  sewer  shall  be 
constructed  by  any  vestry  or  district 
board  in  a  stnet  in  which  previously 
to  such  construction  there  had  been 
no  sewer  Ac.,  but  where  sewers  rates 


have  been  levied  previously  to  audi 
construction,  the  expense  of  oanstruct- 
ing  snch  sewer  and  the  works  appcr- 
i^iwiiw^p  thereto  shaU  be  borne  in  part 
only  by  the  owners  of  the  houses  sita- 
ate  in  and  of  the  land  bounding  and 
abutting  on  such  street  respectively, 
and  the  amount  to  be  borne  by  sodi 
owners  shall  be  determined  by  toe  ves- 
try or  district  board  in  each  particular 
case,  and  the  residue  of  snch  expenses 
shall  be  defrayed  out  of  the  sewers 
rate,*  but  there  is  no  limitation  of  the 
time  within  whidi  the  amoont  pay- 
able by  the  owners  oi  such  land  and 
houses  is  to  be  apportioned. 

Where  therefiMe  a  sewer  had  been 
constructed  within  the  meaning  of  the 
section  in  1868,  and  no  apportionment 
of  the  amount  of  the  cost  c^  oonstmei- 
ing  it,  to  be  borne  by  the  owners  of 
the  houses  in  the  street,  was  made  un- 
til 1876: 

Beld,  that  the  apportionment  was 
valid.    BradUy  v.  Boards  etc  881 


See 


772. 


BBALESTAn. 


TERMS  OP  COURT. 

1.  By  9  A  10  Wm.  8,  s.  2,  an  ^plicatioB 
to  set  aside  an  award  must  be  made 
before  the  last  day  of  the  term  after 
the  arbitration. 

By  86  A  87  Vict  a  66,  Sw  26, 
"terms"  are  abolished,  but  they  may 
continue  to  be  referred  to  in  all  cases 
in  which  they  were  used  as  a  measure 
for  determining  the  time  within  which 
an  act  is  required  to  be  done. 

An  award  was  made  on  the  28th  of 
March,  1877.  An  spplication  to  s^  it 
aside,  under  9  A  10  Wm.  8,  c  15,  sl  2, 
was  made  in  the  Easter  mttings  on  a 
day  after  the  8th  of  May.  Easter 
Term  in  1877,  under  the  former  proce- 
dure, would  have  beeun  on  the  15th  of 
AprU  and  ended  on  ue  8th  of  May  : 

Held,  affirming  the  judgment  of  the 
Queen's  Bench  &vision,  that  the  ap- 
plication ouffht  to  have  been  made 
on  a  day  before  the  8th  of  May,  for 
'*  terms'*  still  exist  as  a  measure  for  de- 
termining the  time  within  which  an 
award  should  be  set  aside  under  9  & 
10  Wm.  8,  c  15,  Sw  2.  MeOta-  of  Oim- 
emonp  elCm  6 
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THREATS. 
S^e  Cbhonal  Law,  696. 


TIME. 

See  Day,  761,  764  note, 
TxKMS  or  COUBT,  6. 


TITLE. 

See  GEDnNAi.  Law,  664,  669. 
Fraud,  674,  678  note. 
High  WATS,  S81. 


TITLE  TO  STOLEN  PROPERTY. 
See  Criminal  Law,  666. 


TORTa 

1.  The  statement  of  claim  alleged  that 
the  plaintiff,  as  vendor  of  g^oods,  deliv- 
ered them  to  the  defendanti,  a  railway 
oompany,  as  carriers  for  reward,  the 
foods  being  consigned  to  the  intend- 
ing purchasers  :  that  afterwards,  and 
before  the  goods  had  been  delivered  to 
the  consignees  or  claimed  by  them 
from  the  defendants,  the  plaintiff  dis- 
covered that  the  consignees  were  in- 
solvent, and,  as  unpaid  vendor,  gave, 
notice  to  the  defendants  not  to  deliver 
the  goods  to  the  consignees,  but  to  hold 
them  to  the  plaintiff's  order,  and  be- 
fore the  gooos  were  delivered  to  the 
consignees  the  plaintiff  reqaired  the 
defendants  to  re-deliver  them  to  him  : 
that  the  defendants  refused  to  do  so, 
and  delivered  them  to  the  consignees, 
who  absconded  without  paying  for  the 
goods.  The  plaintiff  claimed  their 
value,  viz.,  £12  ld«.  6<f.  as  damages. 
The  defendants  paid  that  sum  into 
court,  and  the  plaintiff  took  it  out  in 
satisfaction : 

Eeld,  that  the  action  was  "founded 
on  tort,"  and  not  **  on  contract "  within 
8.  6  of  the  County  Courts  Act,  1867 
(80  <fc  81  Vict  c.  142),  and  that  the 


plaintiff  having  recovered  a  sum  ex- 
ceeding £10  was  not  deprived  of  costs 
by  that  section.  ForUi/ex  v.  MkBand, 
etc,  U 


TRESPASS 
See  Andcalb,  664,  667  note. 


TRIALa 

See  Crdiinal  Law,  696. 
IssuBS,  7, 11  note. 


U. 


U5DUE  PREFERENCE. 
See  Carriers,  128, 141  noU, 


USAGE. 

See  Admiraltt,  794. 
Demurragr,  766. 


V. 

VARLAJ^CE. 
See  AifSNDMDfT,  641,  646. 


VENDOR  AND  VENDEE. 

1.  Which  of  two  innocent  persons  to  suf- 
fer.   £abcockY,  Laweon,  SSI,  8S1  note. 

See  Insuranox,  Fmx,  168, 161  note. 


VENUE. 

1.  When  no  embezzlement  in  county 
where  indictment  found.  Regina  v. 
Jreadgold,  670 

See  Criminal  Law,  16,  27  note. 
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WABRABTY. 
See  Amuas,  142, 166  note. 


WAY. 


See  HAESMMun,  9iS,  867  note. 
BimswAn,  706. 


WOBDa 


"  Kcyde  "  is  ft  <«  cuTiKe," 

748 

"Coiiaignee," 

766 

"Cooiraeta," 

11 

"  Daageroos  tiiiiig," 

66S 
869 

-IHnees,* 

866 

<'Noziaii8  thing,* 

616 

« 


776,788 


TOftB,' 


817 
11 


WOUKDIKO. 
See  dmouL  Law,  608. 


WRITING. 

1.  WlieUier  letters  ftmoant  to  ft 
in  writing.     Queem  t.  J^tBe^fmr. 

See  AflBmmna^  688,  688  note. 


WBOKGDOERa 
See  KMuancat,  896,  807  flwCc 


INDEX   TO   NOTES. 


A. 

Abatement,  in  Rhode  Island,  attachment  bond  eztinfifuished  hy  death  of  party 

and  not  affected  by  revivor,  XXVIII,  419. 

Abortion,  how  far  dying  declarations  admissible  on  indictment  for,  XXVIII,  603. 

Acceuory.    See  Accomplice — Evidence — Intent —  Venue, 

Accident.    See  Negligence. 

Accomplice,  mere  pleasure  at  beating  without  act  to  encourage,  does  not  make, 

XXVIII,  561. 

**  mere  mental  approval  insufficient,  XXVIII,  661. 

^  two  quarrelling,  when  another  approached,  what  one  of  them  does 

does  not  msuKe  other  approve,  XXVIII,  661. 

"  one  going  with  another  to  commit  one  crime,  and  another  com- 

mitted, XXVIII,  561. 

**  one  purchasing  stolen  property  with  money  furnished  by  officer, 

XXVIII,  561. 

**  merely  receiving  stolen  property  does  not  make  accomplice  in  lar- 

ceny, XXVIII,  561. 

^  must  be  indicted  as  accessory  and  not  as  principal,  XXVIII,  661. 

See  Consent — Evidence. 

Admiaiion.    See  Ekidence. 

Adulteration,  cases  bearing  upon,  XXVIII,  884. 

Adulterer,  when  may  be  convicted  of  larceny,  XXVIII,  624. 

Advice.    See  Motive. 

Age,  how  age  of  person  ascertained  and  proved,  XXVIII,  516. 

Agreements,  might  suspend  work,  XXVIII,  205. 

*^  when  may  forfeit  percentage  retained,  XXVIU,  205. 

See  Carriere — Contracts — lUegat  Agreements — BaUvoay 
Companies —  Writing. 

Alimony.    See  Husband  and  Wife. 

Amotion.    See  Benevolent  Society, 

Animals,  one  left  diseased  cattle  purchased  with  others  after  knew  of  disease, 
XXVIII,  156. 
"        warranty  of  provisions.  XXVIII,  167. 
«       when  fercB  natures,  XXVIII,  667. 
«        rights  in  doves,  XXVIII,  667. 
«       larceny  of,  XXVIII.  667. 
«       in  for  pursued,  XXVIII,  667. 
«        in  animal  wounded,  XXVIII,  667. 
«        in  fish  nearly  surrounded  by  net,  XXVIII,  667. 
'<        in  bees  found  in  tree  which  marks,  XXVIII,  667. 
"       in  tree,  to  whom  belong,  and  when  may  cut  tree,  XXVIII,  668. 

28  Eng.  Rep.  115 


914  INDEX  TO  NOTES. 

Animalii — con  tin  iied. 

«        property  in  tame  buflfalo,  XXVIII,  668. 
"        in  wild  geese,  XXVIII,  668. 
«        taking  fish  from  small  lake,  XXVIII,  668. 
**        taking  fish  from  navigable  river.  XXVIII,  668. 
"        rights  in  oT8t«rs  planted.  XXVIII,  668. 

'<        rule  in  England  as  to  title  to,  in  owner  of  land,  XXVIII,  668. 
*^        license  to  kill  animal  in  .May  does  not  authorize  killing  in  September 
following,  XXVIII,  668. 

See  Larceny — Negligence, 

AppeaL    See  Issues. 

Appointment.    See  Officers. 

Appurtenances.    See  Easements. 

Arbitration,  if  agrees  to  before  suit,  cannot  sue  without,  XXVIII,  203. 

^  agreement  for,  and  if  one  party  does  not  choose,  other  might  do  so 

after  notice,  cannot  sue  without  giving  notice  and  choosing  both, 

XXVIII,  203. 
«  notice  of  necessary,  XXVIII,  203. 

"  agreement  to  pay  such  sum  as  architect  certifies  to,  XXVIII,  203. 

"  cannot  certify,  subject  to  certain  deductions,  XXVIII,  203. 

"  if  certificate  made,  when  conclusive,  XXVIII.  303^-4. 

''  so  certificate  that  no  mechanic's  liens,  XXVIII,  204. 

^  simple  averment  certificate  incorrect   does  not  overcome  condu- 

siveness,  XXVIII,  204. 
"  if  engineer,  servant  of  one  party,  o\vesduty  to  other,  XXVIII,  20L 

^  what  must  show  to  show  collusion  with  employer,  XXVIII,  204. 

"  extras  ordered  by  engineer,  XXVIII,  204. 

"  damages  for  suspension,  XXVIII,  204. 

"  final  certificate  cures  defect,  extras  not  ordered  in  writing,  XXVIII, 

.  204. 
"  when  extras  ordered  verbally  by  owner.  XXVIII.  205. 

^  what  not  final   certificate  so  as  to  entitle  to   balance   retained, 

XXVIII,  204. 
"  if  to  be  measured  in  certain  way  must  be  measured  in  that,  XXVIII, 

205. 
*^  liability  of  employer  for  engineer  withholding  certificate,  XXVIII, 

205. 
"  when  engineer's  conduct  evidence  of  collusion,  XXVIII,  205. 

*^  when   employer,  liable  on  contract  if  engineer  refuse  certificate, 

XXVIII.  205. 
**  when  engineer  liable  for  refusing  certificate,  XXVIII,  205. 

^  agreement  work  might  be  suspended,  XXVIII,  205. 

"  when  may  forfeit  percentage  retained,  XXVIII,  205. 

"  one  agreed  to  be  bound  by  decision  of  company's  engineer,  XXVIII, 

789. 

See  Architect. 

Architect,  remedy  if  refuses  to  give  certificate,  XXVIII,  6. 

^  one  stipulated  to  be  bound   by  decision  of  company's  engineer, 

XXVIII,  789. 

See  Arbitration. 

Arrest.    See  Extradition. 

Assault  and  Battery.    See  Pleadings. 

Assessment,  when  damages  in  eminent  domain  cannot  be  assessed  on  ad)oiaing 

owners,  XXVIII,  830. 

Assignment,  unaccepted  draft  on  general  fund  not,  XXVIII.  328. 
"  though  circumstances  may  show  to  l)e,  XXVIII,  328. 

"  order  on  particular  fund  is,  XXVIII,  328. 

^  general  draft,  designation  of  fund  for   reimbursement,  XXVIII, 

328. 


INDEX  TO  NOTES.  915 

!  Assignment — continued. 

I  "  etrcurnstanees  may  show  to  be  paid  thereout,  XXVIII,  328. 

"   »         order  by  contractor  on  financial  officer  city,  XXVIII,  828. 
"  portion  of  deposit  in  bank  sold  and  check  given,  XXVIII,  828. 

'*  bill  of  exchange  indorsed  for  collection  gives  indorsee  no  title,  and 

proceeds  belong  to  indorser,  XXVIII,  828. 
''  when  agreement  to  pay  assignee  not  valid,  XXVIII,  470. 

"  when  check  operates  as,  XXVIII,  470. 

"  order  and  assignment  of  part  of  sum  to  become  due  under  existing 

contract,  XXVIII,  470. 
**  of  bond  and  mortgage   gives  no  better   title  than  seller  has, 

XXVIIl,  837. 

See  Attachment. 

Attachment,  salaries  of  public  officers  not  liable  to,  XXVIIl,  196. 

«  see  rule  in  Kentucky,  XXVIIl,  196. 

«  assignment  of  future  salary  invalid,  XXVIIl,  196. 

"  wages  cannot  be  reached  day  before  payable,  XXVIIl,  196. 

«  tuition  fees  of  teacher,  XXVIIl,  196. 

"  wages  more  than  necessary  for  family  support,  XXVIIl,  196. 

«  money  in  hands  of  public 'officer,  XXVIIl,  196. 

((  due  teacher  from  school  officers,  XXVIIl,  196. 

"  due  juror  from  county,  XXVIIl,  196. 

"  seaman  on  public  vessel,  XXVIIl,  196. 

*'  awarded  under  eminent  domain,  XXVIIl,  196. 

"  work  done,  but  architect's  certificate  not  given,  XXVIIl,  196. 

,    '*  money  due  from  municipal  corporation,  XXVIIl,  196. 

«  though  liability  denied,  XXVIIl,  196. 

"  receiver  may  be  appointed  to  collect  it,  XXVIIl,  196. 

«  money  due  from  state,  XXVIIl,  197. 

«  United  States  voucher,  XXVIIl,  197. 

"  can  money  collected  by  sheriff,  etc.,  be  levied  on  by  virtue  of  exe- 

cution against  first  execution  creditor  ?  XXVIIl,  197. 

«  money  collected  by  attorney,  XXVIIl,  197. 

"  property  attached  before  sold  on  prior  execution,  when  execution 

on  attachment  surplus  on  sale,  applicable  to  attachment  execu- 
tion, XXVIIl,  197. 

"  money  due  on  decree  in  chancery,  XXVIIl,  197. 

**  money  deposited  with  clerk  in  lien  of  undertaking,  XXVIIl,  197. 

**  after  one  officer  levied,  another  did  so  ;  second  sold  for  more  than 

enough  to  pay  first ;  liable  to  him,  XXVIIl,  197. 

*'  surplus  on  sale  may  be  ordered  paid  on  subsequent  execution, 

XXVIIl,  197. 

"  whether  may  a^^ocA  surplus  on  sheriff 's  sale,  XXVIIl,  197. 

"  whether  moneys  realized  by  sheriff  may  be  attached  as  against 

plaintiff  in  execution,  XXVIIl,  197. 

"  money  in  hands  of  receiver,  XXVIIl,  198. 

''  money  paid  to  officer  of  court  in  satisfaction  of  a  judgment, 

XXVIIl,  198. 

''  money  deposited  by  assignee  in  bankruptcy,  on  judgment  against 

him,  XXVIIl.  198. 

"  bank  counted  out  deposit  and  sheriff  levied  on  it,  XXVIIl,  198. 

I  "  property  in  possession  officer  State  court ;  marshal  Federal  cannot 

attach  it,  XXVIIl,  198. 

^  moneys  deposited  by  assignee  attached  on  process  against  assignor, 

'  XXVIIl,  198. 

"  money  collected  assigned,  subsequent  levy,  XXVIIl,  198. 

*^  attachment  against  two,  and  subsequent  against  one  of  them; 

how  to  levy,  XXVIIl,  198. 

Attorneys.    See  Attachment, 
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B. 

c,  counted  out  deposit,  and  sheriff  levied  on  it,  XXVIII,  198. 

See  Illegal  AgreenienU. 

Bankruptcy,  assignee  has  money  on  deposit ;  cannot  be  ordered  paid  on  judg- 
ment against,  XXVIII,  198. 
See  Day, 

Bastardy.    See  IHaqualifieation. 

Bees.    See  Animals, 

Belief.    See  Motive. 

Benevolent  Society,  one  joining  does  so  subject  to  rules  and  by-laws,  XXVIII, 

825. 
"  ^  liability  of  members  masonic 'lodge  for  debt  incurred  in 

name  of  lodge,  XXVIII,  325. 
not  stockholders  till  transfer  on  books.  XXVIII,  825. 
cannot  review  removal  on  certiorari,  XXVIII,  S^. 
Odd  Fellows  may  determine  who  members  and  who  not, 
XXVIII,  325. 

Bills   of  Bzchange,   indorsed  for  collection,   title  of   proceeds  in  indoiaer, 

XXVIII.  838. 

See  Amgnmenta — Forgery, 

Bill  of  Lading.    See  Bona  fide. 

Bill  of  Particulars,  when  ordered  in  criminal  case,  XXVIII,  515. 

Blank,  bond  and  mortgage  with  no  payee,  how  far  and  when  valid,  XXVIII,  840. 

See  Forgery. 

Boarding  House  Keepers.    See  Lien, 

Bona  fide,  when  accepting  money  on  precedent  debt,  makes  one,  XXVIII,  679. 

"  purcha.<fer  of  bond  and  mortgage  can  take  no  better  title  than  seller, 

XXVIII,  887. 

''  owner  only  precluded  from  BBertlng  title  where  has  done  some  act 

to  confer  apparent  title,  XXVIII,  838. 

^  giving  A.  a  bond  and  mortgage  to  be  used  for  a  loan,  he  sold  it, 

XXVIII,  838. 

"  owner  not  estopped  by  any  act  of  tortious  taker,  XXVIII,  838. 

^  one  discounted  note  on  bill  of  lading  ;  seller  obtained  new  and  false 

bill  of  lading,  and  loan  upon  that,  XXVIII,  838. 

*^  when  demanded  small  quantity  of  other  property,  but  refusal  put  on 

ground  entitled  to  none.  XXVIII,  838. 

«  purchasing  gooils  at  half  value,  XXVIII,  838. 

**  having  informaiion  to  put  on  guard,  XXVIII,  838. 

"  factor  cannot  pledge.  XXVIII,  8;«. 

"  note  with  assignment  in  pledge  delivered  to  payee  for  temporary  pur- 

pose and  he  sold  ;  assignment  notice  to  purchaser,  XXVIII,  888. 

"  failure  to  produce,  raises  presumption  was  still  on  it,  XXVIII,  8^. 

"  purchaser  chargeable  with  notice  though  could  not  read,  XXVIII, 

8:J8. 

*'  if  one  of  two  innocent  persons  must  suffer,  one  whose  misplaced 

confidence  has  been  cause  of  loss,  not  to  throw  it  on  other,  XXVIII, 

838,  840. 
whatever  may  be  intent,  if  does  act  leading  to  believe  consents,  and 

so  believing  other  party  acts.  XXVIII,  889. 
agent  vested  with  apparent  title.  XXVIII,  839. 

"  owner  conferred  on  another  apparent  title,  XXVIII,  839.       

"  purchaser's  title  depends  upon  apparent  title  or  authority,  XXVIII, 

839. 
*^         owner  of  scrip  intrusted  to  another  with  blank  indorsement,  XXVIII, 

839. 
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Bona  fide — continued. 

"  owner  chose  in  action  gave  to  another  with  assignment,  XXVIII, 
839. 

'*  so  if  obtained  from  owner  by  fraud  and  sold  to  innocent  purchaser, 

XXVIII,  889. 

^  owner  had  scrip  issued  to  another  :  latter  assigned  scrip  to  owner, 
but  afterwards  stole  and  sold  it,  XXVIII.  839. 

"  purchaser  left  with  seller  without  any  evidence  of  sale,  XXVIII,  889. 

^  wife  induced  to  give  mortgage  without  reading  it,  on  which  another 

advanced  money,  XXVIII,  840. 

"  giving  one  mortgage,  payee  blank,  which  he  sold,  XXVIII,  840. 

"  bond  and  mortgage  blank,  how  far  and  when  valid,  XXVIII,  840. 

"  when  ratification  estops,  XXVIII,  840. 

'*  pledgee  allowed  owner  to  put  grain  in  elevator ;  according  to  course 

of  business,  warehouse  receipt  given  to  owner  who,  on  receipt, 
obtained  advances,  XXVIII,  840. 

"  if  party  making  advances  had  other  means  of  reimbursing,  bound 
to  use  them,  XXVIII,  840-1. 

"  owner  of  scrip  left  with  broker,  with  blank  power  of  attorney,  and 
broker  pledged,  XXVIII,  841. 

**  scrip  with  blank  power  presumptive  evidence  of  ownership,  XXVIII, 
841. 

**  one  executor  pledged  stock  and  gave  power  of  attorney;  pledgee 
sold  or  pledged ;  other  executors  estopped  from  claiming  scrip 
without  paying  advance  to  second  pledgee,  XXVIII.  841. 

**  mere  fact  of  purchase  from  executor  no  notice  he  is  acting  improp- 
erly, XXVIII,  841. 

<*  mortgagor  gave  mortgagee  a  note  to  secure  mortgage ;  latter  as- 
signed mortgage  and  sold  note  ;  both  valid  in  hands  of  pur- 
chasers, XXVIII,  841. 

"  purchaser  not  bound  to  inquire  whether  mortgagor  had  defence, 

XXVIII,  841. 

<*  corporation  not  liable  to  o^Tier  of  scrip  for  transferring  stock,  on 
power  of  attorney,  to  one  who  in  fact  had  no  right  to  sell  or  trans- 
fer, XXVIII,  842. 

**  though  if  power  thirteen  years  old,  corporation  bound  to  inquire, 
XXVIII,  842. 

"  married  woman  gave  scrip  to  one  with  power  of  attorney  who 
pledged,  and  pledgee  got  new  scrip,  XXVIII,  842. 

^  renewal  of  note  sufficient  to  make  transferee  valid  owner,  XXVIII, 
842. 

''  broker  selling  scrip  indorsed  by  person  to  whom  issued,  not  liable 
to  him.  XXVIII.  842. 

*'  peculiar  case  where  one  allowing  agent  control  of  bond,  held  must 
suffer  loss,  XXVIII,  843. 

**  when  one  having  scrip  and  power  of  attorney  pledges  as  agent,  pur- 
chase chargeable  with  notice  not  owner,  and  bound  by  actual  au- 
thority, XXVIII,  842. 

"  corporation  executed  bonds  to  be  countersigned  by  trustee;  stolen 
and  trustee's  name  countersigned ;  purchasers  took  no  title, 
XXVIII,  842. 

^  corporation  having  got  possession,  not  ix)und  to  restore  such  bonds, 
XXVIII,  842. 

"  payee  indorsed  notes  and  gave  to  one  to  sell  wlio  pledged  them, 

pledgee  gets  good  title,  XXVIII,  842. 
See  Fraud— Title, 

Bona  fide  Holder.    See  Forgery. 

Bridges,    ^ee  Mandamus. 

Broker,  how  far  maker  of  note  bound  by  representations  by  broker  on  sale, 
XXVIII,  679. 

See  Bona  fide. 
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Burglary.    See  Consent. 
By-laws.    See  Railway  Companies, 


C. 

Oarrien,  not  compelled  by  mandamus  to  carry  goods,  XXVIII,  6. 

^        must  not  give  one  customer  undue  preference  over  anotber,  XXVIII, 
141. 

"         cannot  limit  liability  by  notice,  XXVIII,  191. 

"         may  by  agreement,  XXVIII,  191. 

«         contra  in  U.  8.  courts.  XXVIII,  191. 

**         tbougb  may  as  to  value  of  articles,  XXVIII,  191. 

*^        clause  of  exemption  must  be  clear  and  explicit,  XXVIII,  191. 

"         sucb  clause  not  binding  on  shipper  unless  knew  of  and  assented  to  it, 
XXVIII,  191. 

'*         and  may  show  did  not  tbougb  accepted  receipt,  XXVIII,  191. 

(<        tbougb  possession  tbereof  prima  facie  evidence  of  assent,  XXVIII, 
191. 

"        otherwise  in  Illinois  and  Vermont,  XXVIII,  191. 

"         receipt  not  given  until  subsequent  to  delivery,  XXVIII,  191. 

^        receipt  sent  after  goods  had  left  shipper,  repudiated,  XXVIII,  191. 

'^         whether  shipper  accepted,  question  of  fact,  XXVIII,  191. 

"         such  receipt  for  baggage  handed  in  dark  car,  XXVIII,  191. 

^         acceptance  by  shipper  will  not  bind  consignee,  XXVIII,  192. 

^        shipper  saw  "O.  R.,'*  owner's  risk,  but  did  not  understand  them, 
XXVIII,  192. 

^        shipper  executed  contract,  having  restricted,  XXVIII,  192. 

"         owner  shipped  to  consignee,  making  restricted  contract,  XXVIII,  192. 

"         when  bill  of  lading  and  not  receipt  to  control,  XXVIII,  192. 

"         connecting  carrier  not  entitled  to  benefit  of  restricted  contract  by  first, 
XXVIII,  192. 

"         first  carrier  cannot  bind  owner,  XXVIII,  192. 

"         exemption  of  express  company  from  fire  does  not,  if  fire  originated  by 
R.  R.  Co.  to  whom  part  duty  confided,  XXVIII,  192. 

''         from  breaking  of  machinery,  not  if  keeps  on  instead  of  putting  in  for 
repairs,  XXVIII.  192. 

^         damage  while  waiting  delivery,   none  for  negligence  in  delivery, 
XXVIII,  192.     . 

"         from  unsafe  machinery  used  in  loading,  XXVIII,  192. 

<<         liable  until  notifies  connecting  carrier,  and  reasonable  time  for  deliv- 
ery, XXVIII,  192. 

"         after  delivery  to  connecting,  not  liable,  XXVIII,  193. 

'*         if  stipulates  to  carry  without  change  of  cars,  has  no  benefit  of  re- 
striction if  changes,  XXVIII,  193. 

'*         **  Red  line  "  run  by  several  connecting,  one  not  liable  if  has  deliv- 
ered to  next,  XXVIII,  193. 

"         whether  liable  for  injury  beyond  own  line?  XXVIII,  198. 

^        company  selling  tickets  mere  agent  for  other  lines,  XXVIII,  193. 

"         general  agent  may  bind  to  carry  beyond  own  line,  station  agent  not, 
XXVIII,  193. 

"         clause,  not  liable  unless  notified  of  injury  to  cattle  before  unloaded, 
XXVIII,  193. 

"         injury  to  live  animals  from  delay,  XXVIII,  193. 

''         amount  of  baggage  for  which  liable,  XXVIII,  193. 

"         when  breaking  wheel  no  evidence  of  negligence,  XXVIII,  193! 

See  Bona  fide — Railtoay  Companies, 

Cattle.    See  Animals. 

Oertiorari,  review  of  removal  from  office,  XXVIII,  325. 

See  ExtradiHon. 
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Chancery.    See  Issiies. 

Check.    See  Assignment. 

Children.    See  Negligence. 

Club.    See  Benevolent  Societies. 

Coffin,  is  larceny  to  take,  XXVIII,  656. 

"      property  may  be  laid  in  person  furnishing,  XXVIII,  666. 

Common  Council.    See  Mandamtts. 

Compromise,  necessity  for  money  not  duress  entitling  to  avoid,  XXV^III,  450. 

Conditions.    See  Lease. 

Conductor.    See  Railioay  C&mpanies. 

Confession.    See  Evidence. 

Consanguinity.    See  Disqualification. 

Consent,  thief  left  stamps  with  express  company  ;  then  gave  postmaster  order 
and  he  got  them  ;  redeposited   them  directed  to  defendant  :  not 
guilty  of  receiving  stolen  property,  XXVIII,  559. 
"        one  entered   by  owner's  consent,  took  property  and  gave  to  another, 

XXVIll,  559. 
'*        one  not  guilty  if  accomplice  merely  pretended  and  not  real,  XXVIII, 

559. 
'*        detectives  assumed  to  be  criminals  and  decoyed  into  bank,  XXVIII, 

559. 
''        inducing  one  to  give  prohibited  information  in  letter  to  fictitious  ad- 
dress, XXVIII,  559. 
"        decoying  denounced,  XXVIII,  559, 
'^        policeman  leaving  door  unlocked  so  lawyer  could  get  to  and  steal 

records,  XXVIII,  559. 
''        searching  cross-examination  as  to  former  connections  proper,  XXVIII, 

559. 
'*        sending  another  to  buy  to  see  if  infringing  in  junction,  XXVIII,  560 
"        without  doing  anything,  directed  servant  to  encourage,  XXVIII,  560. 
"        detective  joined  in  criminal  act,  XXVIII,  560. 
"        owner  did  nothing  to  further  crime,  XXVIII,  560. 
"        consenting  to  information  that  at  given  time  would  be  away  from 

home,  XXVIII,  560. 
"        owner  left  door  unlocked,  XXVIII,  660. 
"        one  woman  went  with  another  for  alwrtion,  XXVIII,  560. 
"        principal  officer  directed  assistant  to  consort  with  criminals,  XXVIII, 

560. 

See  Accomplice — Rape. 

Conspiracy,  to  commit  burglary,  one  killed  officer  without  others  encouraging, 

XXVIII,  64. 

^  one  present  at  fight  without  assisting,  XXVIII,  66. 

"  in  assault  by  two.  one  killed,  XXVIII,  66. 

'*  because  present  at  killing  stolen  cow,  not  guilty  of  previous  lar- 

ceny, XXVIII,  66. 

Constable.    See  Attachment. 

Constittttional  Law,  of  statute  punishing  for  larceny  of  property  brought  into 

state,  XXVIII,  624. 

See  Dinqtialification — Gambling  Instruments — Obscene 
Literature. 
Contagious  Diseases.    See  Animals. 

Contract,  remedy  to  compel  officers  to  enter  into  with  lowest  bidder,  XXVIII,  6. 
"  remedy  i'  architect  refuses  certificate,  XXVIII,  6. 

See  Agreements — Illegal  Agreements. 

Contractor,  agreement  may  suspend  work,  XXVIII,  205. 

when  percentage  retained  may  be  forfeited,  XXVIII,  205. 
See  A rbitration — Negligen ce. 
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Conversion,  paper  delivered  to  one  vhose  name  forged  to  it ;  not  liable  for  re- 

f  asing  to  return  it,  XXVUI,  842. 

Oonveyanoe,  when  bounded  by  way  taken  under  eminent  domain,  and  not  by 

location  on  after-purchase,  XXVIII,  867. 
««  when  uncertain,  XXVIII,  867. 

See  Easements. 

Oorporationa,  may  be  guilty  of  some  crimes,  XXVIII,  66. 

**  corporators  not  participating,  not,  XXVIII,  66. 

**  corporator  has  no  individual  property  in  corporation,  XXVIII,  66. 

^  to  bind  must  be  act  of  trustees,  and  even  all  stockholders  insuffi* 

cient,  XXVIII,  66. 
**  directors  not  liable  for  money  converted,  if  money  goes  into  funds 

of  corporation,  XXVIII,  66. 

"  what  is  position  of  directors,  XXVIII,  67,  

<•  not  liable  civilly  for  libel  published  by  corporation,  XXVIU,  67. 

"  stockholders  not  liable  for  tort  of,  XXVIII,  700. 

"  when  included  in  word  "  person,"  XXVIII,  783. 

"  liabUity  for  refusing  to  transfer  stock,  XXVIII.  842. 

See  Disqualification — Int-ent — Mandamus — Principal 
and  Surety. 

OonnseL    See  Motive. 

Oounty.    See  Mandamus. 

Oonnty  Judge.    See  Disqualification. 

Courts.    See  Day — Disqualification — Jurisdiction. 

Covenants,  to  rebuild,  not  extinguished  by  once  rebuilding,  XXVIII,  348. 

See  Lease — Support. 

Criminal  Law,  jurisdiction,  crime  within  500  yards  of  county  line,  XXVIII,  52. 
*^  when  depositions  mav  be  read  on  account  of  illness,  etc. ,  of  wit- 

ness, XXVIII,  358. 
"  stockholder  not  liable  for  act  of  corporation,  XXVIII,  700. 

See  Dying   Declarations — Extradition — Intent — Motive 
— Obscene  Literature —  Venue. 


Damages,  one  left  cattle  with  those  diseased,  purchased  of  another,  after  knew 
of  it,  XXVIII,  156. 

*^        crops  lost  from  reaper  breaking  down,  XXVIII,  157. 

"        from  delay  in  delivery  of  reaper,  XXVIII,  157. 

^        rule  of  in  action  against  railway,  XXVIII,  276. 

"        when  continuing,  and  when  can  be  no  second  recovery,  XXVIII,  348. 

*^        in  suit  for  destroying  gambling  instruments,  XXVIII,  424. 

"        for  refusing  to  transfer  stock,  XXVIII,  842. 

^        when  new  trial  granted  on  account  of  inadequate  or  excessive  dam- 
ages, XXVIII,  847. 

See  Municipal  Corporations. 

Day,  general  rule,  proceedings  of  court,  statute,  etc.,  take  effect  earliest  mo- 
ment of,  XXVIII,  754. 

"    law  does  not  usually  regard  fractions  of,  XXVIII,  754. 

"    party  died  at  earlier  hour  than  judgment,  XXVIII,  754. 

"    notice  appeal  served  earlier  than  perfection  of  judgment,  XXVIII,  754, 

"    execution  delivered  earlier  than  judgment,  XXVIII,  754. 

"    so  service  of  writ  earlier  than  filed,  XXVIII,  754. 

''  levy  made  earlier  than  passage  of  statute  affecting  levies  theretofore, 
XXVIII,  754. 

^    sale  had  before  statute  passed,  but  same  day,  XXVIII,  754 

^  maxim  law  does  not  regard  fractions  of,  how  affects  bankruptcy  proceed- 
ings, XXVIII,  754. 


INDEX  TO  NOTES.  921 

"    general  rales  subiect  to  nnmerons  exceptions,  XXVIII,  754. 
^    in  determining  which  levy,  docket,  etc.,  has  preference,  law  regards  frac- 
tions, XXVIII,  754. 
^    statute  that  may  be  done  " after"  certain  number  of  days,  XXVUI,  755. 

Debtor  and  Creditor.    See  AsngnmenL 

Deed.    See  Conveyance — EasemeTits. 

De  facto.    See  Officers. 

Default,  power  to  open  where  service  by  publication  and  no  actual  notice, 

XXVIII    172 
«       if  misled  by  error  in  publication,  XXVIII,  172. 
"        right  of  third  person  to  be  let  in,  XXVIII,  172. 
"        terms  on  which  will  be  let  in,  XXVIII,  172. 
"       does   not   apply  where  service  on  agent  appointed  under   statute, 

XXVIII,  172. 

Defence.    See  Default. 

Demand,  before  suit  when  properly  not  entitled  to  small  quantity,  but  refusal 
put  on  ground  entitled  to  none,  XXVUI,  838. 

Depositions,  when    may   be   read  on  account  of  illness,  etc.,  of  witness. 

XXVIII,  358. 
M  if  judge  disqualified,  cannot  take,  XXVIII,  789. 

Depnty.    See  Officers, 

Destruction  of  Property.    See  Gambling  Instruments, 

Directors,  when   not   liable   for  money  going  into   funds   of    corporation, 
XXVIII,  66. 
«  what  is  the  position  of  directors,  XXVIII,  67. 

««  not  liable  civilly  for  libel  published  by  corporation,  XXVIII,  67,  700. 

See  Principal  and  Surety, 

Discretion,  mandamus  will  not  lie  to  compel  act  where  party  has,  XXVIII,  330. 

See  Mandamus. 

Diseased  Animals.    See  Animals. 

DismissaL    See  Remittitur. 

Disorderly  Person,  wife  as  witness  against  husband,  XXVIII,  367-8. 

^  "         what  must  show  to  make  husband  one,  XXVIII,  371. 

Disqualification,  chancellor  stockholder  in  a  corporation,  XXVIII,  785. 
"  but  vice-chancellor  not,  XXVIII,  785. 

^  justice  issued  search  warrant  for  his  own  property,  XXVIII, 

786. 
"  if  appeared  on    face  of   process,  constable   not  protected, 

XXVIII   786. 
"  what  county  judge  to  do  if  disqualified,  XXVIII,  786. 

**  when  judge  takes  part,  though  does  not  vote,  XXVIII,  786. 

'*  managers  of  common,  where  penalty  goes  into  general  fund, 

XXVlII   786 
"  so  local  board  of  health,  XXVIII,  786. 

**  circuit   judge   selling   claim   against   bankrupt,    may  act, 

XXVIII.  786. 
'<  no  other  judge  could  act  for  long  time,  XXVIII,  786. 

t'  interest  of  judge  at  common  law  must  be  direct,  and  not 

remote,  XXVIII.  786. 
**  in  proceedings  to  take  land,  officer  presiding  was  stockholder 

in  company,  with  whom  executory  agreement  for  amalga- 
mation made,  XXVIII,  786. 
''  pecuniary  interest,  however  small,  disoualifies,  XXVIII,  786. 

**  mere  possibility  of  bias  insufficient,  XXVIII,  786. 

^  judge  member  of  corporation  which  had  lent  money  to  party, 

and  might  be  benefited  by  increase  of  funds,  XXVIII,  786. 

28  Eng.  Rep.  116 
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I>Liqnalificatlon — continued. 

"  judge  member  of  mnnicipal  corporation  to  whom  forfeited 

liquors  would  go,  XXVIII,  787. 
legislature  may  constitutionallj  provide  sucli  interest  shall 

not  disqualify,  XXVUI,  787.  ^ 

when  judge  not  disqualified,  and  when  may  sit  if  only  judge 

who  can  decide,  XXVIII,  787. 
though  disqualified,  anotlier  statute  making  only  judge  who 
can  sit,  may  override  it,  XXVIII,  787. 
"  county  judge  appointing  commissioners,  where   he  owned 

lands  to  be  affected,  XXVIII,  787. 
judge  owned  land  to  he  benefited  by  abating  nuisance,  on  suit 

brought  by  city,  XXVIII,  787. 
no  one  ought  to  be  judfe  in  own  cause,  XXVIII,  787. 
"  statute  disqualifying  should  be  liberally  and  not  technically 

construed.  XXVIII,  787. 
immediate  rights  of  litigants  not  only  subject  to  be  consid- 
ered, XXVIII,  787. 
but    public   policy  in    preserving  tribunal  from  discredit, 

XXVIII,  787-8. 
father-in-law  of  probate  judge  creditor  of  estate,  but  not 
party  to  proceeding.  X^'^III.  788. 
"  nor  that  father-in-law  one  of  executors,  XXVIII,  788. 

judge  one  of  body  of  officers  having  interest  in  fine,  XXVIII, 
788. 
"  judges  inaugurated  proceeding  in  name  of  another  officer, 

XXVIII,  788. 
**  three  of  several  judges  members  of  church  which  was  a 

party,  XXVIII,  788. 
^  commissioners  to  allow  claims  against  estate,  allowed  one  in 

favor  of  judge,  XXVIII,  788. 
«  guardian  ad  litem  not  party,  XXVIII,  788. 

'*  statute  prohibiting  judges,  only  applies  to  judges  eo  nomine^ 

XXVIII,  788. 
"  not  to  commissioner  of  highways,  XXVIII,  788. 

*'  one  of  several  disqualifi^  not  void,  but  must  be  set  aside, 

XXVIII,  788. 
"  governor  of  a  colony  may  approve  statute  in  which  he  is  in- 

terested, XXVIII,  788. 
''  stockholder  of  turnpike  in  suit  against  toll  gatherer  for  pen- 

alty, XXVIII,  788. 
"  remedy,  if  part  only  of  judges  disqualified,  XXVIII,  789. 

**  statutory  provision  that  if  disqualified,  proceedings  valid  un- 

less appealed  from,   not  void  and  cannot  be  so  treated, 
XXVIII,  789. 
**  and  if  another  judge  called  in,  his  proceedings  void,  XXVIII, 

789. 
"  one  stipulated  to*  be  bound  by  decision  of  company's  engineer, 

XXVIII,  789. 
damages  to  be  determined  by  two  justices ;  party  knowing 
justice  interested  con8ent.ed  he  should  act  on  first  order; 
may  do  so  on  second  and  final  one,  XXVIII,  789. 
"  if  disqualified,  cannot  take  deposition,  XXVIII,  789. 

"  cannot  commit  witness  for  contempt,  XXVIII,  789. 

"  one  fence-viewer  related  to  party,  XXVIII,  789.      

"  mother  of  bastard  party  in  bastardy  proceedings,  XXVIII,  789. 

«  relative  of,  disqualified,  XXVIII,  789. 

"'  judge  must  be  related  to  party,  and  not  merely  to  one  inter- 

ested, XXVIII,  789. 
judge  related  to  stockholder,  XXVIII,  790. 
consanguinity  not  disqualification  at  common  law,  XXVIII,  790. 


(( 


u 


INDEX  TO  NOTES.  923 

DiBqnallfioation — contimied. 

"  must  be  two  adverse  parties,  XXVIII,  790. 

^  mdge  appointing  receiver  of  corporation  related  to  stock- 

holder, XXVIII,  790. 

"  judge  related  to  one  party  appointed  referees,  XXVIII,  790. 

^  relationship  by  marriage    not  dissolved  by  death  without 

issue,  XXVIII,  790. 

"  judge  half-uncle  to  party's  wife,  XXXIII,  790. 

"  relationship  must  be  so  near  as  to  afford,  of  itself,  evidence  of 

partiality,  XXVIII,  790. 

"  parly  married  sister-in-law  of  judge's  wife,  XXVIII,  790. 

«  one  of  jury  related.  XXVIII,  790. 

^  whenever  and   however   judge   notified  of  disqualification, 

should  at  once  refuse  to  sit,  XXVIII,  790. 

^  statute  forbade  judge  from  calling  in  another  judge  and  act- 

ing as  counsel ;  cannot  do  so,  though  has  sent  in  resigna- 
tion, XXVIII,  790-1. 

"  and  if  does,  defendant  entitled  to  reversal.  XXVIII,  791. 

**  surrogate  who  had  obtained  judgment  paid,  and  proceedings 

to  sell  land  instituted  before  him,  XXVIII,  791. 

"  representing  receiver  as  counsel,  does  not  prevent  sitting  in 

suit  by  third  party  on  independent  equities,  XXVIII,  791. 

"  counsel  afterwards  raised  to  bench,  XXVIII,  791. 

**  how  far  acts  of  judge,  who  has  been  counsel,  void  or  voidable, 

XXVIII,  791. 

"  magistrate  drew  lease  and  notice,  XXVIII,  791. 

"  judge  sat  in  court  below,  XXVIII,  792. 

Divorce.    See  Htuband  and  Wife, 

Dower,  when  not  barred  by  agreement  for  settlement,  XXVIII,  3G9. 

Draft.    See  Assignment 

Drunkenness.    See  Insanity. 

Duress,  only  near  blood  relative  can  plead,  XXVIII,  459. 
"        necessity  for  money,  not,  XXVIII,  459. 

Dying  Declarations,  list  of  authorities  on,  XXVIII.  592. 

"  ^  what  necessary  to  render  competent,  when  admissible, 

when  not,  XXVIII,  592-3. 
"  "  if  expects  to  die  when  made,  hope  subsequently  enter- 

tained does  not  render  incompetent,  XXVIII,  693. 
apparently  desired  to  say  more,  XXVIII,  593. 
deceased  refused  to  answer  questions,  XXVIII,  593. 
when  admissible  in  abortion.  XXVIII,  593. 
when  in  forgery.  XXVIII.  593. 
for  murder  of  A.,  whether  B.'s  admissible  where  both 

poisoned  at  same  time,  XXVIII.  593. 
"  "  so  where  two  killed  by  beating  at  same  time,  XXVIII, 

593. 
<*  "  state  of  deceased's  mind  determined  from  circumstances, 

XXVIII,  593. 
length  of  time  before  death  immaterial,  XXVIII,  594. 
must  be  of  farts  and  not  of  opinions  or  conclusions, 

XXVIII,  594. 
only  of  facts  living  witness  could  testify  to,  XXVIII, 

594. 
as  to  past  events,  inadmissible,  XXVIII,  594. 
must  be  restricted  to  res  gestcs  attending  injury,  XXVIII, 

594. 
what  is,  and  what  not.  such,  XXVIII,  594. 
principles  on  which  admitted,  XXVIII,  .594. 
not  if  disinterested  witnesses  present,  XXVIII,  594. 
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Djrlng  jy9clBX9!dojiB-^€ontimi€d. 

"•  **  though  admissible  written  statement  of  third  person  not, 

XXVHI,  6d4. 
though  may  be  used  to  refresh  recoHecti<Mi,  XXVIII.  594. 
competent  if  read  to  and  subscribed  by  deceased.  XXA^III, 

594. 
made  by  signs  and  writing,  XXVIII,  595. 
after  written  out  day  or  two,  deceased  said  Intended  for 

dying  declarations.  XXVIII,  595.  

degree  of  weight  to  be  given  to  for  jury,  XXVIII,  595. 
if  admitted,  statement  at  another  time  not  admissible  to 

impeach,  XXVIII,  595.  

cannot  be  rejected  on  account  of  religious  belief,  XXVIII, 

595. 
evidence  of  prevailing  religious  belief  in  neighborhood 

of  deceased  incompetent,  XXVIII,  595. 
proof    deceased    materialist,    competent   on    credibility, 

XXVIIl,  595. 
so  may  show  condition  of  mind  and  recklessness  of  de- 
ceased, XXVIIl,  595. 
so  was  profane,  XXVIIl,  595. 
if  impeached  can  State  show  had  previously  made  similar 

sUtements,  XXVIIl,  595. 
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Sasements,  in  every  grant  is  reservation  of  easements  of  necessity,  XXVIIl, 

867 
«  how  right  of  way  originates,  XXVIIl,  867. 

"  right  of  way  is  mere  easement,  XXVIIl,  867. 

^  when  deed  bounded  by  way  toolc  under  eminent  domain,  and  not 

by  Ioc>ation  in  after-purchase,  XXVIIl,  807. 
"  exti-nt  of  use  wliich  may  make,  XXVIIl,  867. 

"  amouut  of  water  which  may  use,  XXVIIl,  867. 

"  purpose  for  which  may  be  used,  XXVIIl,  867. 

"  right  to  open  raceway,  XXVIIl,  867. 

**  when  one  having  right  of  way  may  go  over  adjoining  lands, 

XXVIIl  867 

See  Support. 

Election;  judgment  against  principal  debtor  and  two  snocesslve  sureties  ;  last 
surety  paid  judgment  and  had  it  assigned  to  third  person  for  his 
bene6t ;  first  surety's  land  sold  and  bid  in  by  second  ;  principal 
debtor  paid  judgment  to  second  surety,  who  satisfied  it ;  second 
surety  redeemed  his  l^nd  :  held,  he  could  not  recover  of  principal 
debtor  balance  paid  on  such  redemption  after  suing  second  surety 
and  collecting  part  of  him,  XXVIIl,  680. 
See  1^'aud. 

Embezzlement,  when  agent  to  collect,  guilty  of,  XXVIIl,  29. 

"  when  servant  of  corporation  is  not  of  a  "  person,"  XXVIIl, 

783. 

See  Larceny —  Venue. 

Eminent  Domain.    See  Municipal  Corporaiion*, 

Equity,  when  one  lending  wife  money  to  pay  for  necessaries,  may  recover, 
XXVIIl,  371. 

Qee  Issues. 

Estoppel,  how  far  bill  of  goods  conclusive,  XXVni,  414. 

See  Bona  fide — Former  Suit. 
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Svidence,  suit  for  ejecting  from  car  cannot  prove  bruises  fortniglit  afterward, 
XXVIII,  276. 

**  when  depositions  may  be  read  on  account  of  illness,  etc.,  of  witness, 

XXVIII,  858. 

^  how  far  bill  of  goods  conclnsiye,  XXVIII,  414. 

"  of  age  of  accused,  XXVIII,  516. 

"  may  court  examine  prisoner?  XXVIII,  516. 

'*  appearance  of  person  as  evidence  of  age,  XXVIII,  516. 

**  mere  naked  opinion  as  to  age,  from  appearance,  XXVIII,  516. 

"  accompanied  by  facts  on  which  based,  XXVIII,  516. 

*'  size,  etc.,  inadmissible  if  direct  proof  attainable,  XXVIII,  516. 

«  entry  of  pliysician  as  to  time  of  birth,  XXVIII,  516. 

**  entry  of  lawyer  in  register,  XXVIII,  516. 

^  family  reputation  to  prove  age,  XXVIII,  616. 

<<  one  charged  with  larceny  may  prove  arrangement  with  third  person 

to  return  property,  XXVIII,  581. 

^  letter  of  one  accomplice  in  smuggling,  XXVIII,  688. 

«  letter  by  husband  to  wife,  XXVIII.  684. 

^  confessions  when  intoxicated,  XXVIII,  684. 

^  defendant  directed  to  certain  persons  :  when  what  they  said  inad- 

missible, XXVIII,  684. 

"  that  one  had  been  adjudged  a  lunatic  is  competent,  XXVIII,  662« 

See  Dying  Declarationa — Oambling  Instruments, 

fizoeption,  not  neces^ry  to  negative  in  indictment,  XXVIII,  656. 

See  Easements. 

Bxolaei  license,  personal  trust  and  cannot  be  assigned,  XXVIII,  848. 
'*        contract  to  assign  illegal,  XXVIII,  848. 
«        not  in  New  Jersey,  XXVIII.  348. 
"        may  carry  on  business  by  agent,  XXVIII,  848. 
"       mandamus  will  not  lie  to  compel  granting  license,  XXVIII,  880. 

Exeoutlon.    See  AttachTnent, 

Executive.    See  Extradition. 

Ezeouton  and  Administrators,  one  pledged  stock  and  gave  power  of  attor- 
ney ;  pledgee  sold  or  pledged  :  other  execu- 
tors estopped  from  claimmg  scrip  without 
paying  advance  by  second  pledgee,  XXVIII, 
841. 
^  "  mere  purchase  from,  no  notice  he  is  acting  or 

has  acted  improperly,  XXVIII,  841. 
See  Insurance^  Fire. 

fizemplary  Damages,  when  proper  and  when  not,  against  railway  company, 

XXVIlf,  270. 

fizempt  Property,  subject  to  boarding  house  keeper's  lien,  XXVIII,  400. 

Express  Companies.    See  Carriere. 

Extradition,  law  of  from  Canada  to  United  States,  XXVIII,  88. 

"  must  comply  strictly  with  forms,  etc..  XXVIII,  88. 

''  what  not  offence  within  statute,  XXVIII,  88. 

"  surrender  sufficient  evidence  corpus  de  licti,  XXVIII,  88. 

«  indictment  insufficient.  XXVIII,  33. 

"  warrant  necessary,  XXVIII,  83. 

^  copies  or  original  depositions  admissible.  XXVIII,  84. 

^  treatises  with  different  countries,  XXVIII,  84. 

"  when  treaty  does  not  apply,  ex  post  facto,  XXVIII,  84. 

*'  commissioner  sole  judge  sufficiency  of  evidence,  XXVIII,  84. 

''  not  to  consider  whether  foreign  government  authorizes,  XXVIII, 

84.  

'*  evidence  such  as  authorized  in  country  of  demand,  XXVIII,  84. 

**  whether  accused  competent,  XXVIII,  84. 
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Bztradition — continued. 

**  extradited  for  one  crime,  can  prisoner  be  tried  for  different  one  ? 

XXVIIl.  84. 
"  when  may  be  arrested  in  civil  case,  XXVIIl,  34. 

''  even  by  party  extraditing,  if  no  bad  faith,  XXVIIl,  84. 

"  withoat  treaty,  no  extradition,  IfXVIII,  84. 

**  act  as  to  from  one  state  to  another,  constitutional,  XXVIIl,  34. 

M  executive   of  state  demanding  and  of  that  where  person  found 

stand  equal.  XXVIIl.  85. 
**  each  to  exercise  for  protection  of  own  citizens,  XXVIIl,  35. 

"  if  held  in  one  state  by  its  laws,  cannot  be  extradited  to  another, 

XXVIIl,  35. 
"  even  though  held  under  civil  arrest,  XXVIIl,  85. 

"  can  governor  of  territory  make  requisition  ?  XXVIIl,  85. 

"  may  be  extradited  to  District  of  Columbia,  XXVIIl,  35. 

«  •'  misdemeanor  "  a  "  crime  "  within  statute,  XXVIIl,  35. 

"  embraces  every  criminal  offence,  XXVIIl,  35. 

"  recitals  in  warrant  of  surrender  prima  fade,  XXVIIl,  35. 

"  meaning  of  **  flee  from  justice,"  XXVIIl,  35. 

"  never  in  fact  in  state,  only  constructively  so,  XXVIIl,  35. 

**  proof  that  *'  fled  "  from  state  necessary.  XXVIIl,  85. 

'*  though  not  necessary  should  flee  secretly,  sufficient  that  has  de- 

departed,  XXVIIl,  85. 
''  fact  of  indictment  onma/o^  evidence  committed  offence  in  state 

and  fled,  XXVIIl,  36. 
"  giving  up,  discretionary,  XXVIIl,  36. 

*'  but  sliould  only  inquire  whether  crime  substantially  charged, 

XXVIIl,  36. 
"  if  shown  to  be  within  statute,  no  discretion,  XXVIIl,  86. 

«  right  to  is  a  legal  right,  XXVIIl,  36. 

"  governor  may  revoke  own  or  predecessor's  warrant,  XXVni,  36. 

"  if  done,  cannot  reach  by  habeas  corpus^  XXVIIl,  36. 

**  cannot  be  discharged  for  formal  defects  in  indictment,  XXVIIl, 

36. 
"  question  of  guilt  or  innocence  immaterial,  XXVIIl,  36. 

'*  if  papers  on  which  surrender  granted  defective,  court  may  dis- 

charge  on  habeas  corpus,  XXVIIl,  36. 
**  on  habeas  corpus^  notice  to  attorney -general  unnecessary,  XXVIIl, 

37. 
"  Federal  courts  may  grant  liabeas  corpus,  XXVIIl,  37. 

'*  though  state  courts  cannot,  if  issued  by  Secretary  of  State  of 

United  States,  XXVIIl,  87. 
'*  governor  cannot  surrender  without  judicial  proceedings  in  other 

state,  XXVllI,  37. 
"  nor  without  demand  from  other,  XXVIIl,  37. 

"  indictment  shows  is  offence  in  other  state,  XXVIIl,  37. 

"  printed  statutes  may  be  read  to  show,  is,  XXVIIl,  87-39. 

"  how  fact  charged  with  crime  proved,  XXVIIl,  37. 

"  how  records  to  be  authenticated,  XXVill,  37. 

"  what  warrant  of  executive  required  to  state,  XXVIIl,  37. 

"  how  far  warrant  conclusive,  XXVIIl,  37. 

"  in  Massachusetts^  prima  facie  at   least  of  all  legal  requisites, 

XXVIIl.  37. 
«  so  in  New  York,  XXVIIl,  37. 

"  whether  it  is  conclusive  ?  XXVIIl,  37. 

''  not  discharged  because  warrant  for  surrender  contains  no  warrant 

for  arrest,  XXVIIl,  87. 
"  what  sufficient  allegation  "  charged  "  with  offence,  XXVIIl,  88. 

"  "theft"  synonymous  with  larceny,  XXVIIl,  38. 

"  not  necessary  copy  evidence  to  be  attached  to  warrant,  XXVIIl, 

38. 
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Sxtradition — eoniinued. 

"  return  to  habeas  corpus,  setting  out  warrant  prima  facie  valid, 

warrant  for  surrender  sufficient  without  papers  on  which  it  was 

issued,  XXVIII,  38. 
duty  of  court  where   papers   on  which   was  issued  produced, 

:j^XVIll.  38. 
"  what  warrant  of  surrender  required  to  show,  XXVIII,  88. 

«  what  affidavit  required  to  show,  XXVIII,  88,  89. 

''  when  affidavits    insufficient    for  certain    offences   enumerated, 

XXVIII,  38. 
^  prisoner   cannot    read  petition  for  habeas  corpus  in  evidence, 

XXVIII,  38. 
''  courts  cannot  compel  governor,  hy  certiorari,  to  return  papers  on 

which  granted  warrant  of  surrender,  XXVIII,  39. 
duty  of  governor  discussed,  XXVIII,  39. 

question  of  identity  of  accused  always  open,  XXVIII,  89.    

''  one  arresting  not  liable  though  governor's  warrant  void,  XXVIII, 

40. 
"  how  far  previous  adjudication  res  aditidicata,  XXVIII,  40. 

*^  on  second  warrant,  adjudication  on  first  is  not,  XXVIII,  40. 

**  statute  authorizing  arrest  and  detention  for  reasonable  time  to 

enable  requisition  to  be  made,  XXVIII,  40. 


F. 

Factor,  when  may  not  pledge,  XXVIII,  838. 

See  Boimfide. 

Palse  Imprisonment,  one  arresting  for  extradition  on  void  warrant  by  gov- 
ernor, XXVIII,  40. 

Felony.    See  Title, 

Fish.    See  Larceny. 

Food,  cases  bearing  upon  adulteration,  XXVIII,  884. 

Forgery,  when  filling  blanks  is,  XXVIII,  443. 

"         writing  instrument  over  name,  XXVIII,  442. 

**  boys  wrote  for  amnscment,  and  defendant  found  and  passed  apparent 
instrument.  XXVIII.  442. 

"  when  delivering  instrument  with  blanks  gives  implied  authority  to 
fill,  XXVIII,  442. 

''         having  unfinished  instruments  in  possession,  XXVIII,  443. 

"         dying  declarations  in,  XXVIII,  593. 

^  not  to  alter  indorsement  of  payment  on  a  bond,  note,  etc. ,  XXVIII, 
766. 

"  paper  delivered  to  one  whose  name  forged  to  it ;  not  liable  for  refus- 
ing to  return  it,  XXVIII,  842. 

''  corporation  bonds  stolen  before  countersigned  by  trustee  and  his 
name  countersigned,  XXVIII,  843. 

^  corporation  having  got  bonds,  not  bound  to  restore  them,  XXVIII, 
843. 

Former  Suit,  when  daraapres  continuing,  and  when  no  second  recovery  can  be 

had,  XXVIII,  348. 
"  "     ouster  not  evidence  against  one  not  party,  XXVIII,  540. 

"  "     when  contractor  bound  by  suit  against  city,  XXVIII,  747. 

Fractions  of  a  Day.    See  Day. 

Fraud,  no   defence    to    financial    officer   that    statute    fraudulently   passed, 
XXVIII,  5. 
"         judgment  against  principal  debtor  and  two  successive  sureties ;  last 
surety  paid  judgment  and  had  assigned  to  third  person  for  his  benefit ; 
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Fraad — continued, 

first  surety's  land  sold  and  bid  in  by  second  ;  principal  debtor  paid 

i'udrment  to  second  surety  who  satisfied  it ;  second  surety  redeemed 
lis  land  :  held,  he  could  not  recover  of  principal  debtor  balance  paid 
on  such  redemption  after  suing  second  surety  and  collecting  part  of 
him.  XXVIII,  680. 
«         by  agent  within  scope  of  authority,  XXVIII,  680. 
**         when  party  defrauded  must  use  other  means  of  indemnity  he  pos- 
sesses, XXVIII,  840-1. 

See  Animals — Bona  fide — Bape — TUle, 

Fonda,  pledgee  through  fraud,  if  has  other  means  of  indemnity,  must  use 
them,  XXVIII,  840. 


G-. 

Qambling  loBtniments,  right  of  officers  to  take  and  detain,  XXVIII,  423. 
«  «  right  to  destroy  liquors,  XXVIII.  423. 

right  to  destroy  gambling  instruments,  XXVIII,  428. 
game-cocks  not  implements  of  gaming,  XXVIII,  423. 
measure  of  damages  for  destroying,  XXVIII,  424. 

Game.    See  Larceny, 

Qamlshment.    See  Attachment, 

Oovemor.    See  Extradition, 

Grant.    See  Conveyance — Easements — Support. 

Guardian  ad  litem,  not  a  party  to  suit,  XXVIII,  788. 
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Habeas  Corpus.    See  ExtrcKlition. 

Health,  cases  bearing  upon  adulteration  of  food,  XXVIII,  384. 

Hearsay,  when  what  was  said  and  done  by  third  persons  to  whom  defendant 
directed,  are,  XXVIII,  634. 

Heirs.    See  Insurance,  Fire, 

Highways,  when  municipal  corporations  not  liable  for  closing,  XXVIII,  831. 

See  Disqualification — Mandamus — Negligence, 

Homicide.    See  IrUerU, 

Hotel  Keepers.    See  Lien, 

Hunting.    See  Anim^Us, 

Husband  and  Wife,  in  suit  against  assumed  husband  for  necessaries,  cannot 

deny  marriage,  XXVIII,  367. 

husband's  liability  based  on  default,  XXVIII,  367. 

if  does  not  provide  necessaries  cannot,  by  notice,  prevent 
selling  to  wife,  XXVIII,  367. 

even  though  compels  wife  to  leave  him,  only  liable  for 
necessaries  suitable  to  condition,  XXVIII,  367. 

must  be  necessaries  relative  to  condition,  XXVIII,  867. 

income  and  capacity  to  earn  both,  considered,  XXVIII, 
867. 

if  not  wholly  ornamental,  question  of  fact  whether  neces- 
sary, XXVIII,  867. 

gold  watch,  etc.,  XXVIII,  867. 

evidence  style  of  associates,  etc.,  proper,  XXVIII,  367. 
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Husband  and  'Wi£9—<xmtinued. 

^  "      what  trader  must  show  who  saes  hasband  who  has  for- 

bidden. XXVIII,  867. 
rule  same  where  live  apart,  XXVIII,  867. 
evidence  other  women  wore  same,  XXVIII,  867 
evidence  hasband  wore  diamonds,  etc.,  XXVIII,  867. 
so  had  paid  for  silk  dresses,  XXVIII,  367. 
wife's  declarations  inadmissible,  XXVIII,  367. 
so  evidence  other  purchases  by  wife,  XXVIII,  867. 
wife  competent  to  prove  cause  for  leaving,  XXVIII,  867. 
but  see  in  proceeding  as  disorderly  person,  XXVIII,  368. 
evidence  amount  tax  hasband  pays,  XXVIII,  368. 
mere  marital  relation  does  not  create  agency  for  article  not 

proper  to  station,  XXVIII,  3G8. 
''  ''      husband  only  liable  under  special  circumstances,  XXVIII, 

368. 
^  *'      complaint  must  allege  sale  to  hasband,  or  facts  showing 

right  of  wife  to  bind,  XXVIII,  368. 
''  '*      wife,   after  separation,   lx>ught  of  one  had  dealt  with, 

XXVIII,  368. 
of  one  had  not,  XXVIII,  368. 
if  live  together,   wife  presumptively  husband's  agent, 

XXVIII,  368. 
but  presumption  which  may  be  rebutted,  XXVIII,  368. 
if  has  forbidden,  cannot  purchase  though  seller  not  notified, 

XXVIII,  368. 
husband  may  show  wife  properly  supplied,  XXVIII,  368. 
if  husband  makes  allowance,  rebut.s  presumption  of  wife's 

agency,  XXVIII,  368. 
though  trader  not  notified  has  forbidden,  XXVIII,  868. 
hasband  did  not  pay  allowance  in  full,  XXVIII,  369. 
husband  knowing  of  purchase  on  credit,  allowed  wife  to 

use  without  objection,  XXVIII,  869. 
though  has  made  allowance  which  not  paid,  if  does  not 

forbid  credit,  XXVIII,  369. 
if  alimony  fixed  and  paid,  wife  cannot  bind,  XXVIII,  369. 
divorce  suit  and  reference  as  to  alimony  pending,  but  ali- 
mony not  fixed,  XXVIII,  869. 
offer  by  husband  to  supply,  on  conditions  wife  not  bound 

to  accept,  XXVIII,  369. 
previous  provision  withheld  on  separation,  XXVIII,  369. 
if  hasband  guilty  of  adultery,  wife  may  live  elsewhere, 

XXVIII,  369. 
though  he  forbid  trusting  her,  XXVIII,  869. 
husband  agreed  to  pay  wife's  father,  liable  though  paid 

wife  alimony,  XXVIII,  869. 
so,  though  forbade  all  persons  trusting  her,  XXVIII,  869. 
and  she  once  went  back  to  him,  XXVIII,  369. 
so,  though  offered  to  provide  for,  if  returned  to  father, 

XXVm,  369. 
'^  ''if  agrees  to  settle  on  contemplated  wife  if  would  relin- 

quish dower,  she  not  barred  if  settlement  not  made, 

XXVIII,  369. 
^  ''      if  husband  settles  through  trustee,  latter  may  recover  in 

ejectment  though  wife  guilty  of  adultery,  XXVIII,  370. 
'^  ^      if  wife  leaves  without  just  cause,  hasband  not  liable, 

XXVIII,  370. 
**  **      it  ready  and  willing  to  support,  and  gives  no  just  cause 

for  leaving,  only  bound  to  support  wife  at  own  house, 

XXVIII.  370. 
««  «      though  Wife  insane,  XXVIII,  370. 

"  «      onus  to  show  left  for  his  misconduct,  XXVIII,  870. 

28  Eng.  Rep.  117 
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Husband  and  Wife — continued. 

^  «      occasional  qaarrels  and  conflicts  not  sufficient,  XXVIIIy 

370. 
unless  husband  offending  party,  XXVIII,  370. 
if  separate  by  consent,  husband  liable,  XXV^III,  870. 
unless  husbaiid  adequately  proyides  for  her,  XXVIII,  370. 
so  may  pledge  credit  for  children's  support,  XXVIII,  370. 
if  separate  and  allowance  not  paid,  XXVIU,  370. 
husband  must  pay,  wife  not  bound  to  demand,  XXVill, 

870. 
when  husband  liable  for  physician  for  wife,  XXVIII,  370. 
female  servant  continued  to  work  for  ¥rife,  XXVIII,  870. 
if  husband  turns  or  drives  wife  away,  she  may  pledge 

his  credit,  XXVIII,  370. 
and  so  of  child  which  wife  takes  with  her,  XXVIII,  371. 
not  discharged  by  wife's  subsequent  return,  XXVIII,  371. 
if  facts  entitling  to  pledge  credit  exist,  one  not  knowing 
thereof  may  recover,  XXV  III,  371. 
**      husband  had  previously  used  violence,  but  wife  did  not 
leave  from  present  fear  of,  XXVIU,  371. 
if  wife  leaves  without  cause,  husband  liable  if  she  offer 
to  return  and  he  refuses  to  receive  her,  XXVIII,  371. 
^  "       nor  if  leaves  for  cause  and   he  offer  to  take  back,  and 

she  refuse    because   will  not  live  with    his  parents, 
XXVIII,  371. 
^  **      what  necessary  to  show  to  make  him  disorderly  person, 

XXVIU,  371. 
**  **      at  common  law,  if  husband  refuse,  remedy  action  at  law 

by  person  supplying,  XXVIII,  371. 
**  "       wife  seeking  to  recover  of  husband,  and  to  restrain  his 

spending  property  she  conveyed  to  him,  XXVIU,  371. 
remedy  of  wife  if  supports  self,  XXVIU.  371. 
one  advanced   money   to  wife   to  purchase   necessaries, 
XXVIU,  871. 
*^  ^      cannot  furnish  articles  not  necessaries  and  recover  part 

value,  on  theory  supplied  want  of  other  necessaries, 
XXVUI,  373. 
if  credit  given  to  wife,  husband  not  liable.  XXVIU,  372. 
if  wife  contracts,  she  and  not  husband  liable,  unless  he 
expressly  contracts  to  pay,  XXVIU,  372. 
**  ^      one  supported  children,  and  wife  left  for  cause  from  design 

for  carnal  intercourse,  XXVIU,  372. 
*^  ^      liability  of  parent  for  necessaries  furnished  child,  XXVUI, 

372. 
"  *^      when  adulterer  may  be  convicted  of  larceny,  XXVUI,  624. 

See  Ktidence. 


I. 

Illegal  Agreements,  contract  to  assign  license  to  sell  liquor,  XXVIU,  348. 

"  "  not  to  carry  on  by  agent,  XXVIU,  348. 

^  «  courts  bound  to  refuse  relief,   although  invalidity  not 

pleaded,  XXVIU,  458. 

"  *^  consul  to  be  paid  commission  on  contract  with  his  govern- 

ment, XXVIU,  458. 

**  ^  agreement  private  messages  of  railroad  company  to  be  tel- 

egraphed free,  XXVUI,  458. 

**  "  mortgage  given  to  avoid  taxes,  XXVIU,  458. 

"  "  if   unexecuted,  may  money  be  recovered  back?  XXVIU, 

458. 
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Illegal  Agreementa — continued, 

*^  "  savings  bank  loaned  on  personal  obligations  only,  XXVIII, 

458. 
"  ^  more  than  one-tenth    of  capital  stock    to  one  person, 

XXVI II,  458. 
^  *^  mortgage  to  national  bank  for  present  and  not  past  loan, 

XXVllI,  468. 
^  *^  national  bank  may  deal  in  goyemment  securities,  XXYIII, 

459. 
"  "  duress  must  be  near  relative,  XXVIII,  459. 

"  "  duress,  necessity  for  money  not,  XXVIII,  459. 

Impeachment,  of  pretended  accomplice,  XXVIII,  559. 

See  Dying  hedarations. 

Indictment,  not  necessary  to  negative  exceptions,  XXVIII,  656. 

^  property  in  coffin  may  be  laid  in  person  furnishing,  XXVIII,  656. 

See  Obscene  Literature — Venue. 

Indorsement,  not  to  alter  of  payment  on  bond,  note,  etc.,  XXVIII,  766. 

Indorser,  of  bill  for  collection,  Indorsement  special  and  entitled  to  proceeds, 

XXVIII,  328. 
Infant,  liable  for  torts  or  negligence,  XXVIII,  749. 

Ii\|unctionB,  against  buifding  part  railroad,  XXVIII,  5. 
"  so  to  restrain  taking  up  track,  XXV1](I,  5. 

"  by  wife  to  restrain  husband  spending  property  she  conveyed  to 

him,  XXVIII,  871. 

Innkeepers.    See  Lien. 

Innocent  Persons.    See  Bona  fide. 

Insanity,  mere  voluntary  intoxication  no  defence  to  crime,  XXVIII,  659. 

"         voting  twice  when  drunk,  XXVIII,  660. 

"         assault  and  battery  when  drunk,  XXVIII,  660. 

^         so  shooting  with  intent  to  kill.  XXVIII.  660. 

"  evidence  of  intoxication  admissible  on  question  of  intent,  XXVIII, 
660. 

«         larceny  when  drunk,  XXVIII,  661. 

"         so  perjury,  XXVIII,  661. 

"  insanity  caused  by  previous  intemperance,  and  not  resalting  from  im- 
mediate influence  of  intoxicating  liquors,  is  defence,  XXVIII,  661. 

"  though  temporary  insanity,  produced  immediately  by  intoxication, 
not,  XXVIII,  661. 

"  which  party  has  onus  in  cases  where  insanity  interposed,  XXVIII, 
661-2. 

'<  evidence  that  had  been  previously  adjudged  a  lunatic,  competent, 
XXVIII,  662. 

Insurance,  when  provision  in  policy  that  consent  must  be  in  writing  waived, 
XXVIII,  533. 

See  Arbitration. 

Insurance,  Fire,  to  "estate  of  A."  of  heirs,  and  also  of  personal  representatives, 

XXVIII.  161. 
M  *(    to  be  invalid  if  incumbered,  applies  only  to  voluntary  incum- 

brances, XXVIII,  161. 
does  not  cover  mechanic's  lien,  XXVIII,  162. 
to  become  invalid  in  case  of  sale,  is  so  though  husband  trans- 
fers to  wife  instead  of  by  ^ill.  XXVIII,  162. 
when  invalid   from  transfer,  by  reason  of  death  of  owner 

XXVIII.  162. 
renewal  in  name  of  party  after  his  death.  XXVIII,  162. 
executory  contract  to  sell,  not  change  of  title,  XXVIII,  162. 
purchaser  to  be  tenaiit,  and  was  in  })OSsession  at  time  of  fire, 
XXVIII,  162. 
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Ininrance,  Tir^'-e4mtiniied.  ^^ 

^  ^    sale  on  mortgage  foreclosare,  without  confinnation,  XXVIII, 

162. 
«  «    sale  and  confirmation,  XXVIII,  162; 

**  *^    clause  as  to  foreclosure  does  not  cover  a  creditor's  bill,  XXVm, 

162. 
*'  *'    firm  property  ;  appointment  of  TeceiTer  pendente  lite,  XJIVIII, 

163. 
**  *'    new  partner  admitted,  and  one  old  one  sold  out  to  otliers, 

XXVIII,  163. 
«  «    transfer  in  bankruptcy,  XXVIII,  168. 

**  '<    though  loss  payable  to  mortgagee,  XXVIII,  163. 

"  "    consent  after  sale  and  transfer,  yalid,  XXVIII,  163. 

^  **    notice  of  mortgage,  not  of  deed,  executed  as  pajt  of  same 

transaction.  XXVIII,  163. 

Intent,  essential  to  crime,  XXVIII,  64. 

**        action  and  criminal  intent,  XXVIII,  64. 

''        distinction  between  civil  and  criminal  cases,  XXVIII,  64. 

**        several  committed  burglary,  police  officer  came  up  and  one  shot  him, 

XXVIII,  64. 
"        one  present  at  fight  without  assisting,  XXVIII^  65. 
"        in  assault  by  two,  one  killed,  XXVIII,  66. 
*^        because  assisted  in  killing  stolen  cow,  not  guilty  of  previous  larceny, 

XXVIII.  66. 
"        corporation  may  be  guilty  of  some  crimes,  XXVIII,  66. 
"        thougli  corporators  not  participating,  not  guilty,  XXVIII,  66-8. 
((        municipal   corporation    indictable   for  not    keeping  street  in. repair, 

XXVIII,  68. 
"        but  not  individual  corporator,  XXVIII,  68. 
"        act  done  as  agent,  state  must  show  were  such,  probability  not  sufficient, 

XXVIII,  68. 
"        master  cannot  be  for  negligerite  of  servant,  XXVIII,  68. 
"        so  for  affirmative  act,  unles-s  directed  It,  XXVIII,  68. 
•*        servant  selling  liquor,  XXVIII,  68. 
"        master  may  rebut  prima  facie  evidence  of  agency  to  commit  crime, 

XXVIII,  68. 
"        agent  sold  to  common  drunkard,  XXVIII.  68-9. 
«        so  from  publication  of  libel,  XXVIII,  68-0. 
**        when  master  liable,  eivilly,  for  acts  of  agent,  XXVIII,  69. 

See  Ineanity — Motive. 

International  Law,  taking  chattel  mortgage  propertjr  to  Canada,  and  selling 

according  to  law  of  that  province,  XXVIII,  679. 
«  "       law  of  Canada  in  such  case,  XXVIII,  679. 

See  Extradition — Venue. 

Intozicatlon,  confessions  when  in  state  of,  XXVIII,  634. 

See  Ineanity. 

Issues,  remedy  on  review  of  verdict  upon  issues  in  equity  action,  XXVIII,  11. 
''       verdict  not  binding  upon  court,  but  merely  advisory,  XXVIII,  11. 


J. 

Joint  Debtors,  attachment  against  two,  and  subsequent  attachment  against 

one,  XXVIII,  198. 

Judge.     See  Disqualification. 

Judgment.    See  Day. 

Jurisdiction,  crime  within  500  yards  of  county  line,  XXVIII,  52. 
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Jurisdiction — continued, 

^  can  court  of  local  iucisdiction  appoint  referee  to  sit  outside  of 

locality?  XXVIII,  52. 
''  court  cannot  adjourn  elsewhere  than  at  court  house,  XXVIII,  52. 

"  referee  sat  without  locality.  XXVIII,  52. 

*^  effect  of  objection  to  adjournment  elsewhere,  XXVIII,  52. 

"  effect  of  not  objecting,  XXVIII,  52. 

"  effect  of  no  appearance,  XXVIII,  62. 

'*  must  appear  affirmatively,  decision  not  made  within  the  locality, 

XXVIII,  52. 

See  Disqualification — Officers — Remittitur —  Venue, 

Justification.    See  Disqualification— Officers. 


L. 

Landlord  and  Tenant,  effect  on  surety,  of  landlord  failing  to  perform  inde- 
pendent agreement.  XXVIII,  419. 
"  «        remedy  of  tenant,  XXVIII,  419. 

"  "        effect  of  landlord  cutting  off  water,  XXVIII,  416. 

Ziaroeny,  when   one   guilty  of   larceny  or   embezzlement   of   carcasses   of, 

animals,  XXVIII,  126. 
"  *'  Coon  **  feres  natures  not  subject  of  larceny,  XXVIII,  126. 

"  oysters,  fish,  etc.,  XXVIII,  127. 

«  ungathered  seaweed,  XXVIII,  127. 

'*  trespass  for  entering  and  taking,  XXVIII,  127. 

"  taking  part  of  really,  as  ore,  XXVIII,  127. 

"  interval  between  separation  and  taking,  XXVIII,  127. 

*•  copper  pipes  annexed  to  realty,  XXVIII,  127. 

«  lead  of  gutters,  XXVIII.  127. 

"  after  severance  left  on  ground,  thief  returned  and  took,  XXVIII, 

127. 
"         doors  of  unoccupied  house,  XXVIII,  127. 
«  chandeliers,  XXVIII.  127. 

''         what  is  obtaining  sufficient  possession  to  constitute  larceny,  and  what 

not,  XXVIII,  127. 
"         when  adulterer  may  be  convicted  of  larceny,  XXVIII,  624. 
«         on  high  sea,  XXVIII,  624. 

"  bringing  property  from  another  state,  XXVIII,  624. 

"  is  to  steal  coffin.  XXVIII,  656. 

'*         property  may  be  laid  in  person  furnishing,  XXVIII,  656. 
"         when  drunk,  XXVIII,  661. 

See  Bona  fide — Consent — Fraud — Motive —  Venus. 

Lease,  on  condition  should  keep  buildings  in  good  repair,  XXVIII,  317. 

^       what  not  breach  condition,  not  to  carry  on  business  of  retailer  or  com- 
mon brewer,  XXVIII,  818. 

Letter.    See  Evidence, 

Levy.    See  Attachment — Day, 

Lex  Loci.    See  International  Law, 

Lien,  of  boarding  house  keepers  by  N.  Y.  statute.  XXVIII,  400. 
"      method  of  foreclosure  thereof,  XXVIII,  400. 
"      as  to  liability  of  boarding  house  keepers,  XXVIII,  400. 
''      who  not  boarding  house  keeper,  XXVIII,  400. 
*'      gives  same  lien  as  innkeeper  had  at  common  law,  XXVIII,  400^ 
«      so  in  Wisconsin,  XXVIII.  400. 
"      exempt  property  subject  to  lien,  XXVIII,  400. 

"      only  for  board  actually  dae  ;  does  not  extend  to  damages  for  breach  con- 
tract, XXVIII,  400. 
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Lien — continued. 
"      only  claims  actually  due,  XXVIII.  400. 
"      though  does  to  current  week,  XXVIII,  400. 
"      lien  on  property  of  third  person,  XXVIII,  400. 
"      none  on  wife's  property  and  wearing  apparel,  XXVIII,  401. 
"      mortgagor  cannot  give' for  keep,  XXVIII,  401. 
"      waiver  by  acceptance  of  draft,  XXVIII,  401. 
"      notice  of  sale,  when  unnecessary,  XXVIII,  401. 

See  Day. 

Liquor.    See  Excise — Gambling  Instruments — Minors. 

Luaatio.    See  Insanity. 


M. 

Maila.    See  ObsceTie  Literature. 

Mandamus,  to  compel  railway  company  to  build  bridge,  etc.,  XXVIII,  4. 

"  not  granted  if  fruitless  or  inipossible  to  perform,  XXVIII,  4. 

"  nor  to  appoint  officer  if  term  expired,  XXVIII,  4. 

"  to  compel  comptroller  to  draw  warrant  where  no  funds,  XXVIII,  5. 

**  to  compel  treasurer  municipal  corporation  no  funds,  XXVIII,  5. 

''  to  compel  attorney -general  to  give  certificate,  entitling  to  payment. 

XXVIII.  5. 

**  officers  cannot  appoint  on  condition  will  take  less  than  legal  salary, 

rk  X  VIII,    0. 

"  if  do,  compelled  to  give  requisition  for  full  salary,  XXVIII,  5. 

'*  how  body  put  in  motion  in  such  case,  XXVIII,  5. 

''  in  Michigan,  none  to  board  state  auditors,  XXVIII,  5. 

"  no  defence,  statute  fraudulently  obtained,  XXVIII,  5. 

^  treasurer  compelled  to  pay  audited  claims  if  funds  applicable  to, 

XXVIII,  6. 

"  officers  compelled  to  levy  tax.  XXVIII,  5. 

"  railway  company  bound  to  exercise  franchise,  XXVIII,  5. 

'*  cannot  abandon  or  refuse  to  run  part  road,  XXVIII,  5. 

"  may  be  restrained  from  building  part  of  road,  XXVIII,  5. 

*'  so  from  taking  up  part  of  track,  XXVIII.  6. 

"  mandamus  lies  to  compel  operation  of  road,  XXVIII,  6. 

«  remedy  against  county  to  compel  repair  of  bridge,  XXVIII,  6. 

**  to  compel  officers  to    enter    into  contract  with   lowest  bidder, 

XXVIII,  6. 

"  to  compel  engineer  to  give  certificate,  XXVIII,  6. 

"  to  compel  carrier  to  transport  goods,  XXVIII,  6. 

^  if  officer  puts  out  of  power  to  perform,  punished  for  contempt, 

XXVIII,  6. 

"  will  not  lie  to  compel  granting  excise  license,  XXVIII,  330. 

Mandate.    See  Remittitur. 

Masonic  Lodge.    See  Benevolent  Societies. 

Master  and  Servant.    See  Intent — Negligence. 

Memoranda,  of  lawyer,  physician,  etc.,  XXVIII,  516. 

^  of  dying  declarations  used  to  refresh  recollection,  XXVIII.  594. 

"  whtfn  admissible,  XXVIII,  594. 

Mines.    See  Support. 

Minors,  selling  liquor  to,  XXVIII.  581. 

Mistake,  effect  of  railway  conductor  handing  back  too  much  fare,  XXVIII,  269. 

Money.    See  IHtle. 

Money  Had  and  Received,  when  may  be  recovered  back  on  illegal  agreement, 

XXVIII,  458. 

Money  Lent,  to  wife  to  pay  for  necessaries,  XXVIII,  371. 


INDEX  TO  NOTES.  935 

Money  Paid,  recovery  for  money  lent  wife  to  pay  for  necessaries,  XXVIII,  371. 

See  Principtil  and  Surety. 

Mortgage,  mortgagor  in  possession  owner  within  statute  as  eminent  domain, 
XXVI II,  880. 
''    '      assignment  of  bond  and  mortgage  gives  no  better  title  than  seller 
has,  XXVIII,  887. 

See  Illegal  Agreement, 
Motion.    See  Stay. 

Motive,  one  believing  has    right  to  take  property,  not  guilty  of   larceny, 

XXVIII,  680. 
"        not  if  merely  taken  to  retaliate  and  not  to  convert,  XXVIII,  580. 
"        taking  money  to  apply  on  debt,  XXVIII,  580. 
"        not  robbery  in  such  case,  XXVIII,  580. 
"        keeping  umbrella  because  repairs  not  paid,  XXVIII,  580. 
"        tearing  down  bawdy  houses  under  supposed  rigbt  to  do  so,  XXVIII,  580. 
"        merely  taking  horse  to  ride  and  turning  it  loose,  XXVIII,  581. 
"        may  prove  arranged  with  third  person  to  return  horse,  XXVIII,  581. 
"        pledging  property,  intending  to  retleem,  XXVIII,  581. 
'*        selling  absolutely,  intending  to  repurchase,  XXVIII,  581. 
^        paymaster  overstated  amount  due,  intending  to  appropriate  excess, 

JCXVIII,  581. 
"        taking  property  openly.  XXVIII,  581. 

"  if  special  inteui  necessary  beyond  act,  must  be  proved,  XXVIII,  581. 
"  when  ignorance  of  law  or  advice  of  counsel,  no  defence,  XXVIII,  581. 
"        when  is  on  perjury,  XXVIII,  582. 

"        selling  liquor  to  minor,  sup})osed  had  parents'  leave,  XXVIII,  581. 
"        one  obstructing  highway  had  been  allowed  by  farmer  officers  to  do  so, 

XXVIII,  582. 

See  Insanity — Intent. 

Municipal  Corporation,  remedy  against,  if  engineer  refuses  to  give  certificate, 

XXVIII,  6. 

•*  "  can  recover  over  against  one  for  whose  negligence 

compelled  to  pay,  XXVIII,  747. 

<*  ^  when  liable,  and  when  not,  for  changing  grade  of 

street,  XXVIII,  830. 

*^  "  officer  making  must  plead  facts,  suit  not  stayed  on 

motion,  XXVIII,  830. 

**  **  mortgagor  in  possession  proper  party  to  assess  dam- 

ages to,  XXVIII,  830. 

tt  ^  damages  assessed  for  street,  when  cannot  be  assessed 

on  adjoining  owners,  XXVIII,  830. 

u  ><  damages  not  recoverable  for  change  of  grade  ordered 

but  not  made,  XXVIII.  830. 

'*  "  abutting  owner  not  entitled  to  damages,  unless  cut- 

ting or  filling  necessary  to  use,  XXVIII,  830. 

"  "  may  close  street  without  damages,  XXVIII,  831. 

^  ^  when  change  of  control  from  city  to  park  commis- 

sioners does  not  entitle  to  damages,  XXVIII,  831. 

"  ''if  city  authorized  to  grant  to  park  commissioners,  may 

do  so  on  any  condition  pleases,  XXVIII,  831. 
See  Intefit — Mandamus — Negligence. 

Mnrder.    See  Intent, 


N. 


National  Banks.    See  Illegal  Agreements. 
Necesaaries.    See  Ilueband  atid  Wife. 


936  INDEX  TO  NOTES. 

Negligence,  when  breaking  of  car  wheel  no  evidence  of,  XXVIII,  103. 

^  one  doing  illegal  and  mischievous   act  liable  for  oonseqnenoe, 

XXVIlI,  807. 
"  chasing  boy  who  knocks  out  spigot,  XXVIII,  807. 

"  dangerous  machinery  left   where  children  may  be  injured   by, 

XXVm,  807. 
^  child  strayed  on  railroad  ground,  where  injured  by  turn  table, 

XXVIII,  807. 
"  one  left  cart  in  street  and  child  injured,  XXVIII,  307. 

«  by  contractor,  XXVIII,  745. 

"  test  to  determine  whether  servant  or  contractor,  XXVIII,  745. 

"  what  independent  employment,  XXVIII,  745.  

^  one  not  liable  for  negligence  of  contractor  or  servant,  XXVIII, 

745. 
"  may  be  contractor  though  paid  by  day,  XXVIII,  745. 

"  slater  is,  XXVIII,  745. 

"  one  putting  in  supports  to  roof  when  not  liable,  because  according 

to  plan  of  architect,  XXVIII,  745. 
"  cart  and  driver  let  by  day,  XXVIII,  745 . 

"  one  employed  to  drive  logs  in  river,  XXVIII,  745. 

"  when  question  of  fact  whether  stevedore  a  contractor,  or  not, 

XXVIII,  745. 
"  one  building  railway,  running  trains,  XXVIII,  746. 

"  one  employing  contractor,  not  liable  if  work  legal,  XXVIII,  746. 

^  city  employed  contractor  to  build  sewer  ;  one  fell  into  excavation, 

XXVIII.  746. 
«  builder  left  excavation  in  sidewalk,  XXVIII,  746. 

"  statute  requiring  notice  of  excavation,  or  to  shore  adjoining  build- 

ing, owner  cannot  shift  responsibility  to  contractor,  XXVIII,  747, 
''  so  citv  or  corporation  cannot  shift  for  act  required  to  do  itself, 

XXVIII,  747. 
"  employing  to  do  work  intrinsically  dangerous,  XXVIII,  747. 

"  contractor  left  rubbish  in  street,  XXVIII,  747. 

"  city  can  recover  over  against  contractor,  XXVIII,  747. 

"  owner  allowed  to  erect  hoarding,  liable  absolutely,  XXVIII,  747. 

"  building  burned,  owner  left  walls  standing,  and  they  fell,  XXVIII, 

747. 
"  city  for  blasting,  causing  horses  to  be  frightened,  XXVIII,  747. 

**  railroad  company  directed  contractor  to  enter  and  build  railway, 

XXVIII,  747.  . 
**  care  must  be  commensurate  with  danger,  XXVIII,  749,  750. 

"  negligence,  but  injury  accidental,  XXVIII,.  749. 

^  whistle  of  engine  blown  so  as  to  frighten  horses,  XXVIII,  749. 

''  horses  frightened  by  engine  running  below  grade  of  highway, 

XXVIII,  749, 
"  one  injured  by  fireworks  let  oif  by  boy,  XXVIII,  750. 

''  one  transporting  machinery  calculated  to  frighten  horses,  XXVIII, 

750. 
"  turnpike  company  left  pile  of  stones  which  frightened  horses, 

XXVIII,  750. 
''  carcass  of  animal  in  street  frightened  horse,  XXVIII,  750. 

"  city  not  liable  for  fall  of  market  house  from  unprecedented  wind, 

XXVIII,  750. 
"  from  fall  of  wooden  awning  covering  sidewalk,  XXVIII,  750. 

"  injury  from  fall  of  overhanging  mass  of  snow,  XXVIII,  750. 

"  owner  liable  for  injury  from  building  falling  into  street,  XXVIII, 

750. 

See  RaUtoay  Companies. 

New  Trial,  when  granted  on  account  of  inadequate  or  excessive  damages, 

XXVIII.  847. 

See  Issues. 
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Notice,  'when  of  mortgage,  not  of  deed  executed  as  part  of  same  transaction, 

XXVIII,  163. 
"      "when  purchases  property  at  under  value,  is  of  want  of  authority  in 

seller,  XXVIII,  838. 
"      purchase  from  or  through  executor,  no  notice  he  is  selling  or  had  sold 

improperly.  XXVIII,  841. 
"      fact  power  of  attorney  thirteen  years  old  puts  on  inquiry,  XXVIII,  842. 
''      sufficient  to  put  on  inquiry,  is  of  everything  which  inquiry  would  have 

revealed,  XXVUI,  842. 
^      fact,  acts  as  agent,  is  that  agent  does  not  own  property,  XXVIII,  848. 

See  Arbitration — Bona  fide — Carriers. 

Nuisance.     See  Qambling  Instrumente — Venue. 


o. 

Obscene  Literature,  validity  of  order  for  destroying,  XXVIII,  515. 
"  «  depositing  in  United  States  mails,  XXVIII,  515. 

constitutionality  of  statute,  XXVIII,  515. 
requisites  of  indictment  in  such  case,  XXVIII,  515. 
when  bill  of  particulars  ordered,  XXVIII,  515. 
when  pamphlet  a  "  book,"  XXVIU,  515. 
must  be  general  description  of  paper,  etc.,  XXVIII, 

515. 
how  obscenity  to  be  alleged,  XXVIII,  515. 
excuse  for  not  alleging  words,  XXVIII,  516. 
.     how  age  of  accused  ascertained,  XXVIII,  516. 
Odd  Fellows.    See  Benevolent  Societies. 

Officers,  cannot  appoint  on  condition  will  take  less  than  legal  salary,  XXVIII,  5. 
^        when  punished  for  contempt,  XXVIII,  6. 
"        when  punished  for  contempt,  if  puts  it  out  of  power  to  perform, 

XXVIII,  6. 
"        when  may  be  removed,  XXVIII,  325. 
*'        what  office  and  what  employment,  XXVIII,  539. 
'*       what  new  office,  and  not  new  duties  added  to  old  one,  XXVIII,  589. 
"        one  acting  as  presumed  to  be  one,  XXVIII,  539. 
"        even  in  own  favor  or  against  him,  XXVIII,  539. 
«        apttjta^  deputy  not  officer,  XXVIII,  540. 
"       general  deputy  is,  XXVIII,  540. 

"       governor's  commission  jmma/a^  evidence  of  recitals,  XXVIII,  540, 
"        ouster  not  evidence  against  one  not  party,  XXVIII,  540. 
"        proceedings  unconstitutional  court,  XXVIII,  540. 
"       may  be  de  facto,  though  no  de  jure  officers,  XXVIII,  540. 
"        <M)urt  not  continued  by  vote,  but  was  in  fact,  XXVIII,  540. 
**        office  abolished,  though  supposed  not  to  be,  XXVIII,  540. 
^       if  de  facto  with  color,  title  cannot  be  attacked  collateri^ly,  XXVIII, 

540. 
«        who  is  de  facto  and  who  not,  XXVIII,  540. 
«       must  be  under  color  of  office,  whose  duty  should  have  beeb  discharged 

by  person  filling  it.  XXVIII,  540. 
"        must  have  possession  or  reasonable  color  of  title,  with  actual  use, 

XXVIII,  540. 
"        if  appointing  power  has  no  authority,  can  confer  none,  XXVIII,  540. 
**        though  not  necessary  should  have  competent  power  to  invest  with 

good  title,  XXVIII,  540. 
"        sufficient  should  have  colorable  power  to  appoint,  XXVIII,  540. 
*'        one  asserting  title,  or  justifying,  must  be  de  jure  as  well  as  de  facto, 

XXVIII,  541. 
^        \s  de  facto,  though  appointment  informal,  if  by  proper  authority, 

XXVIII,  541. 

28  Eng.  Rep.  118 
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Offioen — continued. 

"        if  required  to  be  in  writing,  cannot  be  oral,  XXVIII,  541. 

"        ineening  name  in  tax  list,  XXVIII,  541. 

'*        when  governor's  appointee  not  entitled,  because  no  vacancy,  XXVIII, 

541. 
"        how  determined,  where  two  exercising  duties  office,  XXVIII,  541. 
"        if  but  one  office,  can  be  but  one  dejure,  XXVIII,  541. 
"        distinction  between  dejure  and  de  facto  explained,  XXVIII,  541. 
"        officer  deriving  from  appointment  of  officers  de  facto  is  de  jure, 

XXVIII,  541. 
«        eflfectof  failure  to  take  oath  or  give  bond,  XXVIII,  542. 
"        accepting  office  not  inconsistent,  XXVIII,  542. 
"        one  who  accepts  inconsistent,  continuing  to  act,  XXVIII,  543. 
''        presumption  did  duty  does  not  prove  independent  and  substantive 

facts,  XXVIII,  543. 
*^        when  must  defend  on  the  facts,  and  not  entitled  to  stay  on  motion, 

XXVIII,  830. 

See  Accomplice — A  ttachment — Consent — DisqualijUation — 
Oambling  Inetrumente — Mandamus — Obscene  Litera- 
ture. 

OnnB,  as  to  proof  passenger  knew  regulations  of  railway  company,  XXVIII, 
269. 
«      on  trader  who  has  sold  to  wife,  XXVIII,  867,  870. 
^      which  party  has,  where  insanity  interposed  as  a  defence,  XXVIII,  662. 

Opinion,  as  to  age  of  person,  XXVIII,  516. 

Order.    See  Assignments, 

Owner,  when  mortgagor  in  possession  to  be  treated  as,  XXVIII,  880. 

See  Negligence. 

Oysten.    See  Animals — Lar<^ny, 


P. 

Parent  and  Child,  liability  of  parent  for  necessaries  furnished  child,  XXVIII, 

872. 
See  Husband  and  Wife. 

Park,  change  of  control  street  from  city  to  park  commissicOiers  does  not  entitle 

owner  to  damages,  XXVIII,  881. 
**      if  city  authorized  to  grant,  may  do  so  on  any  condition  pleases,  XXVIII, 

881. 
Partnership.    See  Principal  and  Surety, 

Party.    See  Disqualification. 

Passengers.    See  Hailtoay  Companies. 

Payment,  not  forgery  to  alter  indorsement  of  on  bond,  note,  etc.,  XXVIII, 
766. 

See  Title. 

Performance,  must  be  strict  and  literal ;  on  contract  butter  from  certain  num- 
ber, some  cows  ceased  to  give  milk,  XXVIII,  414. 

Peijury,  when  drunk,  XXVIII,  661. 

See  Motive. 

"Person,"  when  corporation  included  in  word  "person,"  XXVIII,  783. 

Pleadings,  conductor  sued  for  assault  and  battery  must  plead  facts  giving  right 
to  eject,  XXVIII,  276. 
"  if  contract  illegal  courts  bound  to  refuse  relief,  though  invalidity 

not  pleaded.  XXVIII,  458. 

Preference,  carrier  giving  one  customer  over  another,  XXVIII,  141. 
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Presumption,  that  officer  has  done  daty  does  not  prove  independent  sabstan- 

tive  facts,  XXVIII,  542. 
"  that  endorsement  still  remained  on  note,  XXVIII,  838. 

"  scrip  with  blank  power  of  attorney  raises  presumption  of  owner- 

ship, XXVIII,  841. 

See  Husband  and  Wife — Officers — Onus, 

Principal  and  Acoessory.    See  Intent —  Venue. 

Principal  and  Agent,  may  carry  on  business  of  selling  liqnor  under  license,  by 

agent,  XXVIII,  848. 

"  "        A.  sold  goods  to  B.,  supposed  selling  to  C.  by  B.  as 

agent.      No  remedy  against  C.   if   he  buys  of  B., 
3&VIII,  679. 

^  <*        agent  authorized  to  sell,  authorized  to  make  any  repre- 

sentation incident  to,  XXVIII,  679. 

"  "        one  gave  usurious  note  to  brokers,  bound  by  their  repre- 

sentations on  sale,  XXVIII,  679. 

^  ^        agent  to  sell  presumptively  has  no  authority  to  warrant, 

XXVIII,  680. 

"  "        receipt  of  proceeds,  without  knowledge  of  unauthorized 

warranty,  no  ratification.  XXVIII,  680. 

"  "        otherwise  if  does  so  with  knowledge,  XXVIII,  680. 

"  "        so  if  agent  perpetrates  fraud  within  scope  of  authority, 

XXVIII,  680. 

"  "        receipt  of  proceeds  of  own  property  no  ratification  of 

unauthorized,  unknown  collateral  contract,  XXVIII, 
680. 

"  "        stockholder  not  liable  for  tort  of  corporation,  XXVIII, 

67.  700. 

«  «        agent  to  sell,  not  to  pledge,  XXVIII,  838. 

See  Bona  fide — Forgery — Hiisband  and  Wife — 
Intent — Railway  Companies. 

Principal  and  Surety,  contract  for  butter  from  milk  of  20  cows,  must  be  full 

performance,  or  surety  not  liable,  XXVIII,  414. 
unless  conditions  strictly  complied  with,  surety  not 

liable,  XXVIII,  414. 
guaranty  on  credit  6  months,  part  sold  on  4  and  part  on 

6,  seller  waited  6,  XXVIII.  414. 
how  far  bill  of  goods  conclusive,  XXVIII,  414. 
so  though  purchaser  averaged,  XXVIII,  414. 
guarantv  for  steam  engine,  different    one  supplied, 
XXVfll,  414. 

«  "         of  cargo  nuts,  those  on  deck  not  delivered,  XXVIII, 

I  415. 

^  «  ^         of  canal  20  feet,  government  accepted  one  18  feet, 

XXVIII,  415. 
"  "         particular  kind  flour,  different  kind  delivered,  XXVIII, 

415. 
«  *'         of  paper  payable  at  particular  bank,  not  so  payable  but 

left  there,  XXVIII,  415. 
"  "         of  floating  debt,  not  liable  for  note  credited  all  at  once, 

XXVIII,  415. 
for  loan,  part  turned  on  old  debt,  XXVIII,  415. 
such  agreement  made  before  note  made,  fraud  of  prin- 
L  cipal  on  surety,  XXVIII,  415. 

r  «  ''  question  of  benefit  or  prejudice,  nothing  to  do  with 

f  surety's  liability,  XXVIII,  415. 

interest  reduced  from  7  to  6  per  cent.,  XXVIII,  416. 
landlord  did  not  furnish  Croton  water,  XXVIII,  416. 
after    surety  guarantied  lease,   landlord  and  tenant 
agreed  for  repair  of  building,  XXVIII,  416. 
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Pzinoipal  mnd  Surety — continued. 

"  "  court  changed  amonnt  alimony  secured,  XXVIII,  416. 

"  ''  that  buildings  should  be  kept  insured ;  mortga^pee  in 

possession  changed  situation,  XXVIII,  416. 

**  ^  for  rent  and  return  of  piano,  owner  sold  it  and  took 

bill  on  London.  XXVIII.  416. 

"  "  creditor  waived  insurance,  XXVIII,  416. 

**  '<  STiretj  for  gas  used  by  A. ,  who  moved  out  and  gas  sup- 

pi  led   to  B..  company  not  notified  of  A.'s  removaJ, 
XXVIII.  417. 

**  ^         two  partners,  one  retired  and  remaining  sold,  XXVIIl, 

417. 

*^  ''to  individual  not  liable  to  firm  of  which  he  is  one, 

XXVIII.  417. 

'^  ^  surety  for  one    as  agent ;  he  taken   in  as  partner, 

XiVIII,  417. 

•*  "  surety  for  one  as  agent,  he  and  partners  acted,  XXVIII, 

417. 

•'  "  surety  for  two  trustees  one  died,  XXVIII,  417. 

''  "  for  two  guardians,  one  discharged  by  court,  XXVIII, 

417. 

"  «  for  drafts  at  60  days  not  liable  for  at  90,  XXVIII.  417. 

**  ^  surety  for  the  making  of  improvements ;  obi  igee  advised 

principal  not  to  make  them,  XXVIII,  417. 

<*  *'  if  contract  provides  for  alterations,  surety  not  discharged 

thereby.  XXVIII,  417. 

**  **  that  officer  shall  obey  by-laws,  not  discharged  by  acts 

fiUra  vires,  XXVIII,  418. 

tt  «  one  indorsed  notes  on  condition  proceeds  to  be  used  in 

purchasing  property  to  be  sold  by  creditors  and  pro- 
ceeds applied  on  notes,  XXVIII,  418. 

**  *'  creditor  included  three  years'  insurance  and  then  failed 

to  keep  insured,  XXVIII,  418. 

^  "  creditor  secured  by  chattel  mortgage,  which  allowed 

principal  to  sell.  XXVIII.  418. 

**  ^         creditor  sold  debtor's  property  under  agreement  to  ap> 

ply  on  secured  debt,  XXVIII,  418. 

**  ''  one  surety  received  mortgage  security  which  omitted 

to  record  and  lost,  XX VlU,  418. 

''  *^         holder    omitted    to   charge    solvent    prior    indorser, 

XXVIII,  418. 

"  "  creditor  sold  collateral  without  proper  notice  to  prin- 

cipal, how  far  discharges,  XXVIII,  418. 

<*  *<  effect   non-perfonnance    by  landlord    of  independent 

agreement,  XXVIII,  419. 
remedy  of  tenant,  XXVIII,  419. 
mere  agreement  to  accept  less  will  not  discharge  surety, 

XXVIII,  419. 
change  not  affecting  surety's  position,  XXVIII,  419. 
landlord  agreed  to  let  premises  for  tenant  and  apply 
rent  on  lease,  surety  not  discharged,  XXVIII,  419. 

"  "  creditor  reserving   remedy  against  sureties,  XXVIII, 

419. 

*'  **         in   Rhode  Island,  attachment  bond  extinguished  by 

death  of  party,  XXVIII,  419. 

"  *^         Judgment  against  principal  debtor  and  two  successive 

sureties  ;  last  surety  paid  judgment  and  had  assigned 
to  third  person  for  his  benefit  ;  first  surety's  land 
sold  and  bid  in  by  second  ;  principal  debtor  paid 
judgment  to  second  surety  who  satisfied  it ;  second 
surety  redeemed  his  land :   held,  he  could  not  recover 
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Prinoipal  and  Surety — continued. 

of  principal  debtor  balance  paid  on  such  redemption 
after  suing  second  sarety  and  collecting  part  of  him, 
XXVIII.  680. 

Privileged  Oommvinication.    See  Evidence. 

Process.    See  Disqualiflcation. 

Property,  in  coffin  may  be  laid  in  person  furnishing,  XXVIII,  656. 

See  Oa/inbling  Instrument — Ohwene  Literature, 
Prosecutor.    See  Consent. 
Publication.    See  Default. 

Public  Officer,  when  and  how  may  be  removed,  XXVUI,  825. 

See  Attachment — Officers, 


R. 

Railway  Oompanies,  mandamus  to  compel  exercise  of  franchise,  to  build 

bridge,  etc.,  XXVIII,  4. 
may  make  reasonable  rules  and  regulations,  XXVIII,  268. 
as  to  setting  aside  car  for  ladies,  XXVIII,  268. 
right  to  sit  in  drawing  room  car,  no  other  seats,  XXVIII, 

268. 
may  make  reasonable  rules,  XXVIII,  794. 
purchaser  ticket  must  inform  himself  as  to  transit  and 
conduct  of  trains,  XXVIII,  268. 
"  *^  onus  not  on  company  to  show  passenger  knew,  XXVIII, 

269. 
"  "  conductor  may  eject  disorderly  passenger,  though  not 

done  at  moment  of  disorder,  aXVIII,  269. 
one  advising  passengers  not  to  pay,  is,  XXVIII,  269. 
but  must  tender  back  proportion  of  fare,  XXVIII,  269. 
can't  eject  for  not  entering  particular  door,  XXVIII,  269. 
when  may  be  ejected  though  offers  fare,  XXVIII,  269. 
putting  off  for  not  paying  extra  on  train  instead  of  buy- 
ing ticket.  XXVIII,  269. 
where  may  be  put  off,  XXVIII,  269. 
refused  to  pay,  saying  hadn't  determined  how  far  would 
go,  XXVIli,  269. 

•*  "  tendered   $20   gold  piece,   conductor   couldn't  change, 

XXVIII,  269. 
I  ''  "  conductor  handed  back  too  much,  can  only  ride  distance 

conductor  in  fact  retained  for,  XXVIII,  269. 
"  "  if  passenger  tenders  invalid  ticket,  cannot  be  ejected  till 

fare  demanded,  and  if  declines,  asked  to  leave,  XXVIII, 
269. 
"  "  remedy  of  passenger  carried  by  station  where  train  ought 

to  have  stopped,  XXVIII,  270. 
**  *^  must  allege  train  was  one  which  ought  to  have  stopped, 

XXVIII.  270. 
"  '*  got  on  train  which  ought  not  to  stop,  but  conductor  took 

up  ticket  and  agreed  to  do  so,  XXVIII,  270. 
I  ''  ^  such  agreement  cannot  be  inferred  from  conductor  taking 

^  ticket,  XXVIII,  270  ;  Id.,  270. 

tt  M  ^f  ^oes  not  stop,  passenger  must  pay  to  first  station  does 

stop,  or  may  be  ejected,  XXVIll,  270. 
even  though  train  occasionally  stops,  XXVIII,  270. 
only  right  to  be  carried  according  to  custont  of  road,  and 
must  ascertain  whether  train  stops,  XXVIII,  270. 
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Railway  Oompanies — continued. 

^  ^  passeDger  in  wioDg*.  and  cannot  insist  on  being  pat  off  at 

station  called  for  bj  ticket.  XXVIII,  270. 
condoctor  cannot  expel  while  car  in  motion,  XXVIII, 

271,  270. 
or  if  attempts,  passenger  may  resist,  XXVIII.  271.  276. 
not  expelling  remote  from  station,  if  reasonable,  XXVIII, 

271. 
when  provision  that  may  be  expelled  at  stopping  place 

not  mandatory,  XXVIII.  271. 
passenger  paid  part  fare.  XXVIII,  271. 
must  offer  to  return  money  before,  and  not  after  ejecting, 

XXVIII,  271. 
refused  to  pay  after  reaching  station  called  for  by  ticket, 

on  g^nnd  fare  same  from  starting  to  another  station 

further  on,  XXVIII,  271. 
rode  part  way  on  freight  train,  got  off  and  on  to  another 

train,  XXVIII.  271. 
passenger  having  ticket  may  be  ejected  if  refuses  to 

show  it,  XXVIII,  271. 
so  if  have  lost  ticket,  XXVIII,  271. 
surrendered  to  one  conductor,  and  called  for  by  another, 

XXVIII,  271. 
paid  for  ticket  to  B.,  given  one  to  A.  only,  XXVIII.  271. 
commutation    ticket   governed    by  rules  of   company, 

XXVIII,  272. 
duty  to  show  it,  XXVIII,  272. 
commutation  ticket  left  at  home  by  mistake,  XXVIII, 

272. 
had  it  about  person,  but  couldn't  find  it,  XXVIII,  272. 
another  allowed  to  ride  on  it,  subsequently  taken  ap  by 

conductor,  XXVIII,  272. 
right  of  passenger  to  particular  seat,  XXVIII,  272. 
holder  cannot  stop  over  and  ride  residue  of  distance  on 

another  train,  XXVIII,  272. 
though  allowed  to  do  so  by  another  conductor,  XXVIII, 

272. 
where  journey  interrupted  by  accident,  XXVIII,  273. 
if  over  two  roads,  at  termintis  of  one  may  stop  over, 

XXVIII,  273. 
such  tickets  coui)ons  of  each  road,  XXVIII,  278. 
if  one  who  stops  over  refuses  to  pay  fare  and  is  ejected, 

conductor  must  not  keep  ticket.  XXVIII,  273. 
ticket  limited  as  to  time,  XXVIII.  273. 
stop  over,  indorsement  don't  change  as  to  time,  XXVIII, 

273. 
for  Saturday  undertook  to  ride  on  another  day,  XXVIII, 

273. 
though  so  told  by  station  agent.  XXVIII,  278. 
told  by  station  agent  could   ride  on  any  train  though 

ticket  stated  only  on  excursion  trains.  XXVIII.  273. 
*•  not  good"  if  detached  from  stub,  XXVIII.  273. 
from  A.  to  B.  cannot  ride  from  B.  to  A. ,  XXVIII.  274. 
company  bound  by  contracts  of  general  agents,  XXVIII, 

274. 
how  far  station  agent  may  bind,  XXVIII,  274. 
station  agent  of  another  road  told  could  stop  off,  XXVIII, 
274. 
'*  **  conductor  agreeing  to  put  off  at  station,  did  not  stop, 

XXVIII,  274. 
"  "  conductor  agreed  to  slack  up,  XXVIII,  274, 
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Railway  OompBxden— continued, 

'<  '*  conductor  told  coald  get  off  and  take  another  train, 

XXVIII,  274. 
^  '*  passenger   got  off  on  conductor's  check  without  being 

told  so,  XXVIII,  275. 
"  '*  conductor's  check  no  evidence  of  right  to  ride  on  another 

train,  XXVIII,  275. 
<*  ^  started  on  slow  train  and  conductor  told  passenger  his 

check  good  on  faster  one,  XXVIII,  275. 
*'  "  station  agent  told  passenger  at   time  of  purchase  par- 

ticular train  stopped,  XXVIII,  275. 
^  **  after  portion  of  waj  two  branches,  must  take  shortest, 

though  got  beyond  divergence,  if  offered  ride  back  to 
that,  XXVIII,  275. 
only  entitled  to  ride  on  most  direct  route,  XXVIII,  275. 
if  takes  other,  must  pay  additional  fare,  XXVIII,  275. 
if  gels  on  wrong  train  must  pay  to  first  stopping  place, 
XXVIII,  275. 
"  ^  if  put  off  at  any  other,  must  be  reasonably  done,  XXVIII, 

276. 
**  ^  if  has  right  to  ride,  may  resist    attempt  to  put  off, 

XXVIII,  278. 
^  ^  if  refuses  to  pay  and  car  stopped,  cannot  then  tender, 

XXVIII,  276. 
«  "  unless  at  regular  station,  XXVIII.  276. 

"  "  conductor  sued  for  assault  and  battery,  must  plead  facts 

giving  right  to  eject,  XXVIII,  276. 
"  "  cannot  show  bruises  fortnight  after  ejection,  XXVIII, 

276. 
"  "  passenger  injured  while  riding  in  baggage  car,  XXVIII, 

794. 
«  "  effect  of  temporary  visit  to,  XXVIII,  794. 

"  "  rule  intended  for  safety  of  passenger,  company  relieved 

if  injured  in  consequence  of  violation  of,  XXVIII, 
794. 
^  *'  conductor  cannot  give  leave  to  violate  rule  (rj  company's 

prejudice,  XXVIII,  794. 
"  "  effect  of  neglect  of  conductor  to  enforce  rule,  XXVIII, 

794. 

See  Carriers — Mandamus — Negligence. 
Rape,  woman  must  not  consent  during  any  part  connection,  XXVIII,  550. 
^       must  have  made  all  resistance  capable  of,  XXVIII,  550. 
"       utmost  physical  resistance  capable  of,  XXVIII,  550. 
«       if  submits  through  fear.  XXVIII,  550. 
"       difference  between  consent  and  submission,  XXVIII,  550. 
"       on  young  girl  consent  not  defence,  XXVIII,  550.        ^ 
"        fraud  on  feable  minded  woman,  XXVIII,  550. 
"       by  deception  inducing  to  believe  husband,  XXVIII,  556. 
''       on  imbecile  woman,  XXVIII,  550. 

Ratification  J  judgment  against  principal  debtor  and  two  successive  sureties  ; 

last  surety  paid  judgment  and  had  it  assigned  to  third  person 
for  his  benefit :  first  surety's  land  sold  and  bid  in  by  sc»cond  ; 
principal  debtor  paid  judgment  to  second  surety  who  satisfied 
it ;  second  surety  redeemed  his  land  :  held,  he  could  not  recover 
of  principal  debtor  balance  paid  on  such  redemption  after 
suing  second  surety  and  collecting  part  of  him,  XXVIII,  680. 
"  receipt  of  proceeds  without   knowledge  of  unauthorized  war- 

ranty not  ratification,  XXVIII.  680. 

otherwise  with  knowledge,  XXVIII,  680. 

so  if  agent  perpetrates  fraud  within  scope  of  authority,  XXVIII, 
680. 
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Ratification — continued. 

"  receipt  of  own  property  no  ratification  of   unaathoriased,   on- 

known,  collateral  contract,  XXVIII,  680. 
See  Fraud. 

Real  Sstate,  when  railway  tracks,  telegraph  poles,  etc.,  in  pnblic  streets  are, 

XXVIII,  75. 

See  Insurance,  Fire — Larceny. 

Receiver,  whether  money  in  hands  of  may  be  attached,  and  when,  XXVIII, 

198. 
Recitala.    See  Officers. 

Reference.    See  Jurisdiction. 

RefoaaL    See  Demand. 

Regulations.    See  Railway  Companies. 

Remittitur,  case  remanded  unless  party  g^ve  secnrity,  failed  to  give,  court  may 

relieve,  XXVIII,  78. 
^  in  New  York,  rule  as  to  sending  down,  intended  to  prevent  snr- 

prise,  XXVIII,  78. 
"  if  regularly  sent  down,  ordinarily  party  not  relieved,  XXVIII,  78. 

"  otherwise  if  irregularly  sent,  XXVI1I,'78. 

"  when  court  loses  by  sending  down,  XXVIII,  78. 

"  court  below  requested  to  return,  XXVIII,  78. 

"  from  Supreme  Court  of  United  States,  XXVIII,  78-9. 

Res  a^judicata,  decision  on  habeas  corpus,  how  far  is,  XXVIII,  40. 

ResoisBion,  holder  of  forged  bonds  gave  them  to  maker  for  new  obligation ; 
maker  not  bound  to  return,  XXVIII,  842. 

Reservation.    See  Bkisemenis. 

Res  gestsB.    See  Dying  Declarations. 

Revivor.    See  Ah^UemsrU. 

Riot,  tearing  down  bawdy  houses  under  supposed  right  to  do  so,  XXVIII,  580. 


S. 

Sale.    See  Principal  and  Agent. 

Sea.    See  Larceny. 

Seaweed,  entering  another's  land  and  taking,  XXVIII,  127. 

Service.    See  Default. 

SetrofL  when  party  defrauded  must  use  other  means  of  indemnity  he  possesses, 
XXVIII,  840-1. 

Settlement.    See  Compromise. 

SheriA    See  Atta&iment — Officers. 

Ships.    See  Venu^. 

Statute,  no  defence    to  financial    officer    that    statute  fraudulently    passed, 
XXVIII,  5. 
"      when  printed,  of  another  state,  may  be  read,  XXVIII,  87,  39. 
''      as  to  larceny  of  property  in  another  state,  constitutional,  XXVIII,  624. 
"      when  corporation  included  in  word  **  person,"  XXVIII,  783. 

See  Day — Disqualification. 

Stay,  when  not  entitled  to  on  motion,  but  must  plead  facts  in  justification, 
XXVIII,  830. 

Stockholders,  not  till  transfer  on  books,  XXVIII,  325. 

"  not  liable  for  tort  of  corporation,  XXVIII,  67,  700.  ^^ 

"  liability  of  corporation  for  refusing  to  transfer  stock,  XX VIII, 

842. 
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Stockholders — emitimud, 

«•  rule  of  dama#:e8,  XXVIII.  843. 

See  Bona  fide — jbitMftiaHficatum. 

Streets,  when  municipal  corporation  not  liable  for  closing,  XXVIII,  831. 

See  Municipal  Carporations, 

Sabrogation,  when  party  defrauded   must  use  other  means  of  indemnitj  he 

possesses.  XXVIII.  840-1. 

See  Principal  and  Surety. 

Suffer.    See  Bona  fide. 

Support,  without  contract  or  privity,  vendor  stands  same  as  does  to  others, 

XXVIII,  122. 
'*        if  surface  or  crop  injured  by  mining,  heat,  or  smoke,  may  recover, 

XXVIII.  122. 
"        must  remove  carefully,  leaving  support,  etc.,  XXVIII.  122. 
*^        grantee  of  minerals  bound  to  leave  proper  support.  XXVIII.  122. 
"        though  only  for  land  in  natunal  state  without  buildings,  XXVIII,  122. 
^       though  if  buildings,  may  recover  if  would  have  happened  without 

them,  XXVIII,  122. 
''       removing  all  support,  prima  ftde,   would  have  happened  without 

buildings,  XXVIII,  122. 
**        prescribing  pillars  in  certain  distance  does  not  excuse  others,  if  neces- 

Biity.  XXVIII,  122. 
**       surface  sold  to  one,  minerals  to  another,  owner  minerals  to  get  them 

on  paying  surface  damages.  If  any  :  owner  surf  ace  put  on  buildings : 

is  owner  minerals  liable  for  injury  to  them?  XXVIII,  122. 

Surety.    See  Principal  and  Bwrety. 


T. 

Taxation,  when  railway  tracks,  etc.,  in  public  streets  taxed  as  real  estate, 
XXVIII.  75. 
**         when  damages  in  eminent  domain  cannot  be  assessed  on  adjoining 
owners,  XXVIII,  880. 

Time.    See  Day, 

TttlO)  to  proceeds  of  bill  of  exchange  indofsed  for  colleotion,  XXVItl,  828. 
^      of  coffin,  may  be  laid  in  person  furnishing,  XXVIII,  606. 
<*      to  money  fraudulently  obtained  received  In  payment  of  pnoedent  debt, 

XXVm,  678. 
**       which  had  fraudulently  misappropriated.  XXVIII,  678. 
«      which  had  obtained  by  fotgery,  XXVIII,  678. 
^      taking  chattel  mortgage  property  to  Canada,  and  selling  according  to  law 

of  that  province,  XXVIII.  679. 
<*       rule  in  Lower  Canada,  XXVIII,  679. 

^      A.  sells  to  B.,  supposes  selling  to  B.  aa  C's  agent,  no  remedy  against  C. 
if  he  buys  of  B.,  XXVIII,  679. 

See  AnifMi^-^Bona  fide — Ccnaen^ — Franif-^Lwreeniy. 
Tort,  stockholder  not  liable  for,  of  oorpolfttioB»  XXVIII,  67,  700. 
Town.    See  Mait^damu^ 
Treaty.    See  BxtradiHon. 

Trespass,  entering  and  takhi^r  seaweed,  XlCVtll,  ld7. 

See  Animals-^ZHs^fualiflcatiafi^lfiffUffene^ 
TilaL    See  Juritdidion—lasum^ 

^roTer,  paper  delivered  to  one  whoM  same  foiged  to  it ;  not  liable  for  lef nstng 
to  return  it,  XXVUI,  840. 
See  Qfficeri, 
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U. 

mtra  Vires.    See  llUgal  Agreements — Principal  and  /Surety, 

Uncertainty.    See  Conveyance. 

Undue  Preference,  carrier  giving  one  customer  over  another,  XXYiil,  141. 


V. 

Vacancy.    See  Officers, 

Vendor  and  Vendee.    See  Bona  fide — Larceny, 

Venue,  where  offence  to  be  punished,  XXVIII,  27.  „,,„..„„ 

"  where  principal  and  where  accessory  to  be  indicted,  XXVUI,  27. 

"  larceny  on  ship-board,  XXVIII,  28. 

"  two  acts  done  in  different  counties.  XXVIII,  28. 

"  dam  in  one.  nuisance  in  another,  XXVIII,  2i8.  ^.^^.^.^ 

^  servant  receives  money  in  one  county,  demanded  in  another,  XXVIII,  28L 

"  when  no  defence,  converted  in  another,  XXVIII,  28.    ^^,,^^,^„ 

'*  one  sent  forg^  bonds  into  another  county  for  issue,  XXVm,  28. 

^  advising  offence  in  another  county,  XXVIII,  28. 

^  signal  in  one  for  offence  in  another,  XXVIII,  28. 

^  sending  stolen  bonds  into  another  state  for  sale,  XXVIII,  28. 

"  forging  deed  in  one  state,  sending  into  another,  XXVIII,  28. 

^  larceny  in  one,  property  taken  to  another,  XXVIII,  29. 

^  agent  to  collect,  guilty  of  embezzlement,  XXVIII,  29. 

See  Juriedietion, 

Verdict.    See  luuee. 

Vessels.    See  Venue. 

Voter.    See  Insanity, 


W. 

Waiver,  when  provision  in  policy  that  consent  most  be  in  writing,  waived, 
XXVIII,  633. 
"         how  far  conductor  may  waive  rule  to  prejudice  of  railway  company,  ■ 

XXVIII,  794. 

See  Demand, 

Warranty,  on  sale  of  provisions  "  with  all  faults  "  not  sale  by  sample,  XXViU, 
157. 
"  on  sale  of  reaper,  not  delivered  till  late,  and  then  broke  down, 

XXVm,  157. 
",  when  and  how  far  agent  may  warrant,  XXVIII,  680. 

See  Animals. 

Water  and  Watercourses,  amount  of  water  which  may  be  used,  XXVm,  867. 

"  «  purpose  for  which  may  be  used,  XXVm,  867.  j 

«  «  right  to  an  open  raceway,  XXVIII,  867.  ^ 

Way,  when  reserved  of  necessity,  XXVIII,  867. 
«       how  right  of  originates.  XXVIII,  867. 
"      is  mere  easement,  XXVIII,  867. 
^      boundary  of  deed  by  that  taken  bj  eminent  domain,  and  not  locatioii 

after  subsequent  purchase,  XXVIII,  867. 
"      extent  of  use  which  may  make,  XXVIII,  867. 

''       when  one  having,  may  go  over  adjoining  lands  if  fouoderous,  XXVIII, 
867. 
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Witness,  wife  against  husband,  XXVIII,  867-8. 

*'         statute  requiring  accused  to  be  confronted  with,  only  applies  to  those 
in  state,  XXVIII.  634. 

See  Dying  Deelaratum» — Impeachment, 

Words,  when  corporation  included  in  word  "  person,"  XXVIII,  788. 

Writing,  when  extras  maj  lie  recovered,  though  not  so  ordered,  XXVIII,  204u 
**         when  ordered  by  owner  of  building,  XXVIII,  206. 
**         when  provision  In  policy  that  consent  must  be  in  writing,  waived, 

XXVIII.  638. 
*^         when  appointment  of  officer  required  to  be  in  writing,  and  what  is 
such  appointment,  XXVIII,  641. 

Wrongdoers,  stockholder  not  liable  for  tort  of  corporation,  XXVIII,  67,  700. 
**  one  directing  act,  XXVIII,  747. 

See  NegUgence, 
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